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PREFACE. 


Mr.  Justice  Swayne  said  the  Common  Law  i?  "  Reaspn  dealing 
by  the  light  of" experience  with  human  affairs";  and  Mr.  Jusfice. 
Holmes  says  "  The  life  of  the  law  has  not  been  logic ;  it  has.  been 
experieiice."'  This  work  is  designed  to  furnish  those  interested  in 
the  study  of  Corporation  t.aw,^whether  practitioner,  teacljier-  or  stu- 
dent,— such  material  from  the  original  sources,  and  in  such  order,  as 
will  show  h&w  reason  and  experience  have  dealt  with  the,  subject. 
Effort  has  been  made  in  the  selection  to  secure  the  best  expression  of 
the  underlying  reason  or  theory;  to  place  these  in  such  order  as  to 
develop,  in  a  natural  way^  the  general  theory  of  Corporation  Law, 
set  forth  in  the  table  of  contents ;  to  insert  such  notes  as  will  present 
a  more  comprehensive  view  of  some  of  the  topics;  and  to  furnish,  in 
chronological  order,  such  a  list  of  cases  bearing  upon  the  principles 
as  will  enable  the  investigator  to  make  a  reasonably  complete  study 
of  the  same. 

The  editor  has  had  no  special  theories  to  advance,  but  some  effort 
has  been  made  to  bring  back  into  light,  and  put  in  their  proper  places, 
the  "personal"  and  "franchise" '  theories  of  corporate  existence,  so 
much  obscured  by  the  "collection  of  individuals"  theory  in  the  excel- 
lent works  of  Mr.  Morawetz  and  Mr.  Taylor. 

The  Law  of  Corporations  cuts  across  nearly  the  whole  body  of  the 
Law.  '  In  addition,  intricate  and  peculiar  relations  arise  between  a 
corporation  and  the  State,  the  Promoters,  the  Members,  the  Officers, 
the  Creditors,  or  others,  as  well  as  amongst  themselves.  Recently 
the  volume  of  corporate  litigation  has  been  enormous,  resulting  in 
numerous  discordant  decisions  of  inordinate  length.  All  these  make 
the  choice  of  illustrative  cases  on  the  subject  especially  difficult. 
During  the  four  years  of  preparation,  rriany  thousand  cases  have  been 
examined  and  compared  in  order  to  make  this  selection.  Some  top- 
ics are  not  here  worked  out  in  such  detail  as  in  other  collections ;    bnt 
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many  others,  such  as,  the  Corporation  as  a  Franchise,  (Constitutional 
Limitations  on  the  Power  to  Create,  Functions  of  Promoters,  Subscrip- 
tions, Incorporation,  Organization,  Corporations  De  Facto  and  By 
Estoppel,  Name,  Power  to  Sue  and  Be  Sued,  Taxation,  Visitation, 
National  Corporations,  the  National  Government  and  State  Corpora- 
tions, etc.,  etc.,  not  found,  or  merely  touched  upon,  in  other  works, 
are  here  given  due  prominence.  An  appendix  of  forms- is  also  added. 
By  continual  cross  refererrces,  many  cases  have  been  used  to  do  dou- 
ble service,  and  thereby  add  to  the  completeness  of  the  view< 

It  is  believed  that  a  constant  reference  by  the  student  to  the  out- 
line given  in  the  table  of  contents  will  be  of  material  service  in  help- 
ing him  to  understand  and  appreciate  the  bearing  and  relation  of  the 
cases  to  one  another  and  to  the  general  theory  of  corporation  law. 

Acknowledgments  are  due  to  Oscar  Bader,  Esq.,  R.  G.  Schulder^ 
Esq.  and  Mr.  H.  F.  Jacobs,  for  help  in  reading  proof  and  verifying 
citations. 

^he  work  is  submitted  to  the  judgment  of  those  who  have  occasion 
to  use  it,  with  the  hope  that  it  may  be  found  of  service; 

H.  L.  W. 

Ann  Arbor,  Michigan, 

February  J,  igo2. 
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CASKS 


ILLUSTRATING 


THE  GENERAL  PRINCIPLES 

OF  THE 

Law  of  Private  Corporations 


PART  I. 
THE  IDEA  OF  A  CORPORATION. 


CHAPTER  1. 
DESCRIPTION  AND  CLASSES.  ' 

ARTICLE    I.       DEFINITIONS    AND    TESTS. 

Sec.  1.  Definitions.'  A  Person'':  "A  corporation  is  an  artifi- 
cial being,  invisible,  intangible,  and  existing  only  in  contem- 
plation of  law." 

1819.     Chief  Justice  Marshall,  in  Trustees  of  Dartmouth  College 
V.  Woodward,  4  Wheat.  (U.  S.)  618,  on  636. 

A  Collection  of  Individuals':   "The  word  'corporation' 

is  but  a  collective  name  for  the  corporators  or  members  who 

compose  an  incorporated  association;    and   where  it  is  said 

•that  a  corporation  is  itself  a  person,  or  being,  or  creature, 

this  must  be  understood  in  a  figurative  sense  only." 

1886.    Victor  Morawetz,  Law  of  Private  Corporations,  2d  ed.,  §  1, 
et  seg.     < 

A  Franchise*  :    "A  corporation  is  a  franchise  created  by  the 
king." 

c.  1745.    Comyn's  Digest,  Franchise  (F)  F.  1. 

'Angell  &  A.  Corp.,  §§  1-65;  Beach,  §  1;  1  Bl.  Com.,  *467;  Boone,  ch.  1; 
Clark,  ch.  1;  Cook,  ch.  1;  Elliott,  §§  1-20;  Field,  ch.  1;  Grant,  p.  *l-*9;  2 
Kent  Com.,  p.  *267 ;  1  Kyd  Corp.,  Int. ;  Taylor,  ch.  1-5 ;  1  Thomp.,  ch.  1. 

*  See  §§  6-15  infra,  and  note,  p.  72. 

'  See  §§  16-21  ivfra,  and  note,  p.  109. 

*  See  §§  22-29  infra,  and  note,  p.  157. 

(1) 
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Tests.     As  to  whether  a  particular  institution  is  a  corpora- 
or  not  the  tests  are : 
( I V  J*The  merging  of  the  individuals  composing  the  aggre- 
ody  into  one  distinct,  artificial  existence." 

WARNER  AND  RAY  v.  BEERS.» 
BOLANDER  v.  STEVENS. 


23 


In  the  Court   for   the  Correction   of  Errors. 
Wendell  (N.  Y.)  Reports,  pp.  103-190. 


[In  the  first  above  entitled  cause,  the  declaration  commenced  in  the 
name  of  "Joseph  D.  Beers,"  described  as  "President  of  the  North 
American  Trust  and  Banking  Company,  an  association  doing  busi- 
ness in  the  city  of  New  York,  under  and  by  virtue  of  an  act  ol  the 
legislature  of  the  state  of  New  York,  entitled  'an  act  to  authorize 
the  business  of  banking,'  passed  April  i8th,  1838,  who  prosecutes 
for  and  on  behalf  of  the  said  association;"  and  then  was  set  forth  in  the 
usual  form  a  count  on  a  promissory  note  by  the  third  endorsee  against 
Warner  and  Ray,  as  endorsers.  The  declaration  also  contained  the 
common  money  counts,  and  the  insimul  comfutassent,  alleging  the 
debts  to  have  arisen,  and  the  promises  to  have  been  made  to  "the 
said  association,"  and  concluded  with  the  words  "to  the  damage  of 
the  said  association  of  five  hundred  dollars ;  and  therefore  the  said 
plaintiff,  as  president  as  aforesaid,  brings  suit,",  etc. 

The  declaration  in  the  second  suit  was  like  the  preceding,  except 
that  it  contained  only  the  common  money  counts,  and  the  count  on 
the  insimul  comfutassent.  To  these  declarations,  demurrers  were 
put  in  by  the  defendants  respectively.  In  the  first  suit,  the  following 
cause,  among  others,  of  demurrer  was  assigned,  viz. : 

V.  The  institutions  or  associations  authorized  and  intended  to  be 
created  by  the  act  entitled  "An  act  to  authorize  the  business  of  bank- 
ing" are  corporations  or  bodies  politic,  and  the  act  expressly  allows 
the  creation  of  an  indefinite  and  unlimited  number  of  such  corpora- 
tions, at  the  pleasure  of  any  persons  who  may  associate  for  that  pur- 
pose. The  act  is,  therefore,  a  violation  of  the  ninth  section  of  the 
seventh  article  of  the  constitution  of  this  state,  and  is  absolutely  void. 

The  defendant  in  the  second  cause  also  interposed  a  demurrer  assign- 
ing special  causes  similar  to  the  special  causes  in  the  first  count;  the 
fourth  special  cause  being  in  these  words:  "For  that  the  act  in 
the   declaration  mentioned,   entitled   'An   act  to  authorize  the  busi- 

^  Statement  of  facts  partly  omitted.  Arguments  omitted.  Opinions  by 
Bradish,  president  of  the  senate,  Walworth,  chancellor,  and  Root,  senator, 
omitted ;  also,  part  of  the  opinion  of  Senator  Verplanek.  A  brief  analysis  of 
each  of  the  opinions  given  in  this  case  is  given  in  a  note  by  the  reporter  on 
pp.  103-105. 
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ness  of  banking,'  so  far  as  the  same  proposes  to  authorize  this  suit, 
is  a  violation  of  the  provisions  of  the  constitution  of  this  state  re- 
specting the  creations  of  incorporations,  and  is  void ;  and  also  that 
the  said  act  is  void,  because  the  same  did  not  receive  the  assent  of 
two-thirds  of,  all  the  members  elected  to  the  legislature  of  this  state, 
by  which  legislature  the  said  act  purports  to  have  been  passed." '^ 

The  two  demurrers  were  brought  to  argument  before  the  supreme 
court,  at  the  January  term,  1840,  and  judgment  given  in  both  cases 
for  the  plaintiffs.  The  court  referred,  for  the  reasons  of  the  judg- 
ment, to  the  opinions  delivered  by  Chief  Justice  Nelson,  Mr.  Justice 
Bronson  and  Mr.  Justice  Cowen,  in  the  case  of  Thomas  v.  Dakin,  22 
Wendell  9  et  seq.  2  Both  causes  were  remoVed  by  writs  of  error  to  the 
court  for  the  correction  of  errors,  and  were  brought  on  to  argument  on 
the  i8th  February,  1840.] 

By  Senator  Verplanck.  The  decision  of  these  causes  seems  to 
me  to  depend  wholly  upon  that  of  the  question,  whether  or  no  asso- 
ciations with  constitutions,  powers  and  incidents,  similar  to  those 
authorized  under  the  general  banking  law,  are  bodies  corporate  and 
politic;  or,  in  other  words,  whether  the  general  banking  law  of  1838 
is  void,  because  it  was  hot  passed  with  the  express  assent  of  two-thirds 
of  all  the  members  of  the  legislature. 

The  supreme  court  think  that  they  "must,  on  these  records,  presume 
the  general  banking  law  to  have  been  passed  by  two-thirds  of  all  the 
members  of  the  legislature."  Judge  Cowen  adds  :  "We  must  clearly 
do  so  until  the  fact  is  denied  by  plea.  The  requisite  constitutional 
solemnities  must  always  be  presumed  to  have  taken  place  until  the 
contrary  shall  be  clearly  shown.  Should  the  defendant  withdraw  his 
demurrer,  and  plead  specially  that  the  law  in  question  did  not  receive 
the  assent  of  two-thirds  as  required  by  the  constitution,  it  will  then  be 
in  order  to  pass  upon  the  validity  of  such  an  objection."  Judge 
Bronson  concurs  more  briefly  to  the  same  effect. 

Now,  it  appears  to  me  that  this  point  was  rightly  presented  on  the 
demurrers  in  these  cases,  so  as  to  authorize  and  demand  the  decision 
of  the  court.       *       *       » 

From  our  official  knowledge  of  the  facts  of  the  law — from  those  facts 
being  spread  out  on  our  journals — from  the  actual  inspection  of  the 
record  by  some  of  us,  we  all  well  know  that  the  act  was  not  passed 
by  the  vote  of  two-thirds  of  each  house  of  the  legislature.  We  must 
then  meet  directly,  and  settle  the  tjuestion  whether  the  associations 
formed  under  the  general  banking  laws  are,  or  are  not,  "bodies  politic 
and  corporate."' 

[Definition— Artificial  personality.] — What,  then,  is  the  strict  defini- 
tion of  the  phrase  bodies  politic  and  corporate? 

Definitions  differ  in  their  character  according  to  the  nature  of  the 
thing  to  be  defined.       «       »       * 

'  See  infra,  p.  373. 
""  Infra,  p.  19. 

'For  statement  of  provisions  of  the  general  banking  law  of  1838,  see 
Thomas  v.  Dakin,  infra,  p.  21. 


4        WARNER   AND   RAY   V.  BEERS— BOLANDER   V.  STEVENS.       §  2 

Strict  and  essential  definitions  can  ge^ierally  be  given  of  the  terms 
of  positive  jurisprudence,  and  particularly  so  in  the  extremely  techni- 
cal and  artificial  system  of  the  ancient  English  law.  This  is  remark- 
ably the  case,  for  instance,  in  regard  to  our  common  law  terms  of  real 
estate,  as  fee,  lease,  warranty,  grant,  covenant,  reversion,  remainder, 
etc. ;  all  of  which  are  defined  precisely  and  essentially,  not  explained 
by  mere  attributes.  Bodies  corporate  belong  to  that  system,  and 
thence  do  we  immediately  deiive  them.  What,  then,  is  a  body  cor- 
porate.' What  is  its  necessary  and  essential  ra.&dcsxvsx^'i  "It  is  called 
a  body  corporate,"  says  Lord  Coke,  "because  the  persons  composing 
it  are  made  into  one  body."  "It  is  only  in  abstracto,  and  rests  only 
in  contemplation  of  law."  lo  R.  50.  So  again,  he  says,  i  Inst.  202, 
250,  '  'Persons  capable  of  purchasing  are  of  two  sorts — persons  natural 
created  of  God,  zxvA  persons  created  by  the  policy  of  man,  as  persons 
incorporated  into  a  body  politic."  If,  leaving  the  quaint  scholastic 
teaching  of  the  father  of  English  law,  we  come  to  the  clearer  and  di- 
rector sense  of  our  own  Marshall,  we  find  the  same  prevailing  idea. 
"A  body  corporate  is  an  artificial  being,  invisible,  intangible,  exist- 
ing only  in  contemplation  of  law.  Being  the  creature  of  law,  it  pos- 
sesses only  the  properties  conferred  upon  it  by  its  charter.  Among 
the  most  important  of  these  are  immortality,  and,  if  the  expression 
may  be  allowed,  individuality."  4  Wh.  R.  636;  i  Peters'  R.  46. 
Again;  "It  is  precisely  what  the  act  of  incoi^poration  makes  it;  de- 
rives all  its  powers  from  that  act,  and  is  capable  of  exerting  its  facul- 
ties only  in  the  manner  which  that  act  authorizes."  "Within  the 
limits  of  the  properties,  conferred  by  its  charter,  it  can,"  says  Black- 
stone,  "do  all  acts  as  natural  persons  may."  "In  corporations," 
says  Prof.  Woodeson,  "individuals  are  invested  by  the  law  with  a 
political  character  and  personality,  wholly  distinct  from  their  natural 
capacity."  "A  corporation,"  says  Kyd  on  Corporations,  13,  "is  not 
a  mere  capacity,  but  a  political  person  in  which  many  capacities  re- 
side." Thus,  then,  the  essential  legal  definition  that  covers  the  whole 
ground,  and  expresses  the  very  essence  of  the  being  of  a  body  corpo- 
rate, is  this:  '■'■It  is  an  artificial  legal  person,  a  succession  of  indi- 
viduals, or  an  aggregate  body  considered  by  the  law  as  a  single 
continuous  person,  limited  to  one  peculiar  mode  of  action,  and  having 
the  power  only  of  the  kind  and  degree  prescribed  by  the  law  which 
confers  them."  Such  is  the  established  notion  of  our  common  law. 
Such,  too,  as  far  as  I  can  trace  it,  is  the  doctrine  of  the  modern  civil 
law,  as  modified  by  the  jurisprudence  of  the  European  continent. 
"Communities  that  are  lawfully  established  (?'.  e.,  corporations),"  says 
Domat,  one  "of  the  great  teachers  of  the  ante-revolutionary  French 
civil  law,  "are  in  the  place  of  persons,  and  their  union,  .which  renders 
common  all  their  interest,  makes  them  to  be  considered  as  one  single 
person."  Domat,  Civil  Law,  Lib.  i,  tit.  15.  To  the  same  effect  a 
somewhat  oldei- Italian  civilian -speaks,  Oldradus  De  Ponte,  as  quoted 
by  Sir  Robert  Sawyer,  in  his  Very  able  and  learned  argument  in  the 
case  of  the  city  of  London,  8  St.  Tr.  1175.  '■'■Licet  non  habent 
veram  personam.,    habent  personam,  fictione  juris."     So  , the  older 
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German  jurisprudence,  as  founded  on  the  Roman  law,  also  held  the 
idea  of  personality  2ii  essential  to  corporations.  Heineccius,  one  of  the 
most  distinguished  civilians  of  that  school  in  the  last  century,  in  his 
instructive  essay  on  the  legal  history  of  the  corporate  guilds  or  socie- 
ties of  trade  so  common  in  Germany,  speaks  of  this  personality  as  an 
attribute  of  all  corporations.  '■'■  Universitates  et  contrahere  fossunt  et 
delinquere,  quippe  quae  moraliter  unam  representant  personam,"  De 
CollegiisOpificum,  in  Germania,  cap.  77,  §  19.  This  doctrine  of  the 
modern  civilians  of  France,  Italy  and  Germany,  may  be  traced  up 
even  to  the  jurists  of  the  Code  and  Pandects.  '■'■Personce  vice  fungitur 
municipium  et  decuria,"  Pan.  i,  22,  de  jide  juss.  I  do  not  cite 
these  civilians  as  direct  authorities,  but  mainly  to  show  how  deeply  and 
generally  this  pervading  idea  of  legal  personality  and  artificial  individu- 
ality entered  into  and  formed  the  characteristic  of  all  corporate  bodies, 
in  those  systems  of  law  which  might  indirectly  affect  or  govern  our 
own,  or  tend  to  influence  even  the  popular  use  of  our  legal  terms. 

So  far  was  this  principle  of  corporate  personality  carried  in  our  old 
common  law  that  reasons  were  expressly  assigned  why  a  corporation 
could  not  be  excommunicated  or  punished  for  crime.  "Because  it 
has  no  soul,"  said  Lord  Coke,  which,  hpwever  ludicrously  it  may  now 
sound,  was  but  saying  quaintly,  and  in  the  style  of  that  day,  what  in 
modern  times  would  be  expressed  by  saying  that  a  corporation,  being 
an  artificial  and  not  a  moral  person,  must  be  incapable  of  guilt.  The 
very  able  argument  in  the  celebrated  historical  case  of  the  charter  of 
London,  in  1682,  went  a  good  deal  into  these  refinements,  and  it  was 
held  on  one  side  that  a  political  person  had  a  mind  and  reason,  ac- 
cording to  Lord  Chief  Justice  Hobart,  and  that  its  reason  was  ex- 
pressed by  its  by-laws,  whilst  the  attorney-general  (whom  Bishop 
Burnet  has  egregiously  wronged  in  calling  him  "a  hot,  dull  man"), 
argued  most  acutely,  as  well  as  very  learnedly,  in  support  of  the  ca- 
pacity of  a  corporation  to  incur  political,  if  not  moral,  guilt  and  pun- 
ishment. 

All  these,  it  is  true,  are  refinements  of  technical  reasoning,  in  a 
taste  and  fashion  of  thought  which,  have  passed  away;  but  they  prove 
conclusively  how  strong  and  undoubted  was  that  legal  principle  of 
personality  upon  which  these  mere  inferences  and  nice  distinctions 
were  founded. 

In  order  to  continue  the  existence  of  such  an  artificial  person,  per- 
petual succession  is  ordinarily  necessary,  though  it  was  not  strictly 
essential,  for  it  may  be  confined  to  any  given  number  of  lives  in 
being,  holding  in  a  sort  of  corporate  joint  tenancy,  of  which  I  think 
examples  may  be  found.  As  a  legal  person,  it  has  only  the  powers 
and  pi'operties  specifically  conferred  upon  it;  and  can  possess  and  ex- 
ercise no  others,  except  such  as  are  absolutely  necessary  to  the  exer- 
cise of  the  powers  expressly  given.  This  is  the  enactment  of  our  re- 
vised statutes,  which,  as  our  revisers  rightly  said  in  their  report  on 
that  title  of  the  law,  is  "declaratory  of  a  pi-inciple  of  law  frequently 
recognized  by  our  courts,  and  which  it  was  deemed  useful  to  confirm 
by  legislative  authority."     To  these  are  added  certain  legal  incidents 
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by  the  common  law,  also  declared  in  our  statute,  and  common  to  all 
corporations,  as  to  sue  and  be  sued,  hold  and  convey  re&l  and  per- 
sonal property,  to  appoint  officers  for  its  services,  and  to  make  by- 
laws for  the  management  of  its  affairs.  To  these  more  important 
rights,  the  law  adds  the  external  evidence  of  a  name  and  a  common 
seal.  This  last,  though  apparently  a  matter  of  form,  is  not  without 
effect  any  more  than  the  legal  consequences  of  seals  to  instruments  in 
England  and  this  state,  so  widely  different  from  those  of  other  legal 
systems,  where  the  distinction  between  sealed  and  unsealed  instruments 
is  unknown.  It  is  only  through  a  common  seal  and  name  that  any 
grant  of  lands  or  covenant  touching  them  can  be  made  by  a  corpora- 
tion. 

[Powers  incidental  to  corporate  existence.] — There  are  several  very 
useful  and  beneficial  accessary  powers  or  attributes,  very  often 
accompanying  corporate  privileges,  especially  in  moneyed  cor- 
porations, which,  in  the  existing  state  of  our  law,  as  modified  by 
statutes,  are  more  prominent  in  the  public  eye,  and  perhaps  some- 
times in  the  view  of  our  courts  and  legislatures,  than  those  which  are 
essential  to  the  being  of  a  corporation.  Such  added  powers,  however 
valuable,  are  merely  accessary.  They  do  not  in  themselves  alone 
confer  a  corporate  character,  and  may  be  enjoyed  by  unincorporated 
individuals. 

Such  a  power  is  the  transferability  of  shares,  whereby  investments 
may  be  made,  without  the  owner  losing  the  future  control  of  his  funds 
under  changes  of  circumstances.  Such,  too,  is  the  limited  responsi- 
bility by  which  the  stockholder,  having  once  fairly  paid  up  his  share 
of  the  capital,  is  exempted  from  further  personal  liability.  So,  too, 
the  convenience  of  holding  real  estate  for  the  comm'on  purposes,  ejcetnpt 
from  the  legal  inconveniences  of  joint  tenancy  or  tenancy  in  common. 
Again,  there"is  the  continuance  c)f"the  joint  property  for  the  benefit 
and  preservation  of  the  common  fund,  indissoluble  by  the  death_or 
legal,  disability  of  .anv_partner.  Every  one  o±  these  attributes  or 
powers,  though  commonly  falling  within  our  notions  of  a  moneyed 
corporation,  is  quite  unessential  to  the  legality  of  a  corporation,  may 
be  found  where  there  is  no  pretense  of  a  body  corporate,  nor  will  they 
make  one  if  all  were  combined,  without  the  presence  of  the  essential 
quality  of  legal  individuality.  This  distinction  has  been  observed  and 
marked  by  Mr.  Kyd,  Kyd  on  Corporations,  13,  with  logical  acuteness 
and  precision:  "A  corporation  is  a  political  person,  capable,  like  a 
natural  person,  of  enjoying  a  variety  of  franchises.  It  is  to  a  franchise 
as  the  substance  to  its  attribute.  It  is  something  to  which  many  at- 
tributes belong,  but  it  is  itself  sottiething  distinct  from  those  attri- 
butes." 

Thus,  the  transferability  of  shares  is  not  essential  to  a  corporation. 
For  instance,  it  does  not  enter  into  the  constitution  of  our  chartered 
colleges,  academies,  hospitals  and  other  corporate  institutions  founded 
by  public  endowment,  or  private  beneficence.  It  does  not  enter  into  the 
charters  ot  incorporated  scientific  and  literary  societies  for  mutual  ben- 
efit or  charity,  in  the  funds  of  which  the  members  have  a  beneficial  in- 
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terest.  On  the  other  hand,  such  a  right  of  transfer  may  be  incorporated 
into  partnership  articles,  and  become  a  fundamental  condition  of  them. 
The  general  rule,  in  absence  of  any  express  stipulation,  is  indeed  the 
reverse  of  this,  and  in  practice  it  is  comparatively  rare  amongst  us.' 
Hence  it  has  become  common  to  consider  such  transferability  as  a 
clear  indication  of  a  corporate  character.  "We  have  seen;"  says 
Collyer  on  Partnership,  647,  "that  in  common  cases  a  partner  is  pre- 
cluded from  assigning  his  interest  to  a  stranger,  so  as  to  make  that 
stranger  a  partner.  To  prevent  this  rule  from  affecting  the  stock- 
holder of  a  trading  company,  there  must  be  provision  in  the  deed  of 
settlement  enabling  each  stockholder  to  assign  or  transfer  his  share." 
He  then  adds  the  limitations  rendered  necessary  in  England  by  the 
Bubble  act,  which  has  no  corresponding  statute  here,  and  the  con- 
clusion of  the  English  decisions  is  that,  by  the  common  law,  shares 
may  be  made  transferable  absolutely.  King  v.  Webb,  14  East  406; 
Pratt  V.  Hutchinson,  15  East  515  ;  Nichols  v.  Crosby,  2  Barn.  &  Cres. 
814.  See  also  other  cases  collected  by  Wordsworth  on  Joint  Stock 
Companies.  Again,  the  joint  stock  companies  authorized  by  statutes 
in  England  are  avowedly  and  confessedly  not  corporations ;  and, 
there,  says  Wordsworth  on  Joint  Stock  Companies,  183,  "It  is  the 
object  of  all  companies  to  render  their  shares  as  negotiable  as  pos- 
■sible,  so  that  in  fact  the  restrictions  imposed  by  the  deed  of  settlerrient 
upon  the  transfer  of  shares  are  generally  very  few,  and  seldom  extend 
beyond  requiring  the  transferer's  name,  e'tc,  being  registered  in  the 
books  of  the  company.  The  language  of  two  or  three  of  the  later 
acts  of  parliament  is  specially  worthy  of  attention  on  this  subject. 
They  declare,  as  strongly  as  words  can  declare  legislative  intention, 
that  transferability  of  shares,  and  the  consequent  succession,  can  be 
authorized  in  common  law  copartnerships,  without  giving  to  such 
companies  any  corporate  existence,  br  rendering  them  less  copartner- 
ships in  the  strict  legal  sense  of  the  term.  In  the  statute  of  6  Geo.  IV, 
ch.  42,  it  is  enacted,  "that  it  shall  be  lawful  for  any  member  of  any 
such  society  or  copartnership,  their  respective  executors,  adminis- 
trators or  assigns,  to  sell  and  transfer  any  share  or'shares,  or  portion 
or  portions  of,  or  the  entire  stock  or  interest  which  any  such  member 
may  possess  in  such  society  or  copartnership,  and  the  property  or 
funds  thereof,  subjected  to  such  regulations  and  restrictions  as  piay 
be  required  by  the  constitution  of  such  society  or  copartnership." 
This  statute  is  entitled  "An  act  for  the  better  regulation  of  copartner- 
ships of  certain  bankers  in  Ireland."  The  preamble  and  recitals,  and 
all  the  sections  speak  of  these  banking  firrrts  as  mere  copartnerships. 
This  strongly  marked  and  repeated  recognition  of  them  as  such,  in 
the  very  sections  authorizing  that  transferability  and  its  consequent 
succession,  which  have  been  insisted  on  as  infallible  marks  of  cor- 
porate character,  leave  no  doubt  in  my  mind  as  to  the  intention  and 
understanding  of  the  British  parliament,  that  in  authorizing  associa- 
tions with  these  and  other  powers  similar  to  those  granted  by  our 
banking  law,  they  were  not  creating  bodies  politic  or  corporate 

But  this  is  not  all ;   parliament  has  not  left  this  meaning  and  inten- 
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tion  to  be  a  matter  of  inference.  In  1838,  another  act  was  passed 
amendatory  of  the  one  just  cited,  and  of  another  in  relation  to  bank- 
ers in  England,  which  gave  similar  powers.  That  amendatory  stat- 
ute, after  reciting  and  referring  to  the  titles  of  these  prior  acts,  adds 
in  the  preamble,  "an'd  whereas,  it  is  expedient  that  the  said  act  should 
be  amended,  so  far  as  relates  to  the  powers  enabling  any  such  copart- 
nership, not  being  a  body  corporate^  to. sue  any  of  its  own  members, 
and  the  powers  enabling  any  mefnber  of  any  such  copartnership,  not 
being  a  body  corporate^  to  sue  the  said  copartnership.  Be  it  therefore 
enacted,  etc.,  that  any  person  now  being,  or  who  hereafter  may  be,  a 
member  of  any  copartnership  carrying  on  the  business  of  banking 
under  the  provisions  of  the  said  recited  acts  may  commence  and 
prosecute  any  action,"  etc. 

There  can  then  be  no  reasonable  doubt,  that  in  these  most  deliber- 
ately considered  and  very  technically  drawn  acts  of  parliament,  recog- 
nizing copartnerships  as  having  transferable  stock,  and  giving  them 
the  authority  of  suing  in  the  name  of  their  officers  and  other  persons, 
similar  to  those  of  the  associations  formed  under  our  act,  no  bodies 
corporate  were  intended  or  supposed  to  be  created. 

But,  on  this  head  of  transferability  we  need  not  rely  upon  English 
authority  alone.  We  have  as  strong  authority  in  our  own  usages  and 
decisioijs. 

In  the  articles  of  the  Merchants'  Bank  Association,  before  our  re- 
straining act,  a  similar  transferability  of  shares  was  provided,  and 
these  articles  have  the  authority  of  Alexander  Hamilton  for  their 
validity.  I  shall  have  occasion  to  refer  to  them  more  fully  here- 
after. ■_ 

So  again,  in  the  case  of  the  Albany  Exchange,  before  it  received 
its  present  charter,  the  validity  of  the  partnership  or  joint  stock  com- 
pany for  a  public  enterprise,  with  transferable  shares,  was  expressly 
recognized.  By  the  court — Cowen,  J. — "The  objection  taken  on  the 
argument,  that  this  association  was  illegal,  as  being  in  the  nature  of 
a  corporation,  issuing  scrip  and  providing  for  a  transfer  of  stocky  is 
not  well  founded.  The  act  of  association  in  this  way  is,  we  think, 
properly  characterized  by  the  (exception  taken  at  the  trial.  It  consti- 
tutes a  partnership  valid,  as  being  formed  for  the  purposes  of  a  law- 
ful, honest  enterprise."  Townsend  v.  Goewey,  19  Wendell  427. 
The  learned  judge  then  refers  to,  and  adopts,  the  authority  of  Collyer 
on  Partnerships,  p.  624,  and  the  cases  he  cites. 

Again,  this  transferability  may  be  found  in  many  sorts  of  trusts. 
A  well-known  instance  of  this  may  be  seen  in  the  Tontine,  of  New 
York,  originally  built  for  the  purposes  of  a  merchants'  exchange.  It 
is  a  trust  of  real  estate,  with  transferable  shares  as  personal  property ; 
it  was  originally  settled  by  the  most  eminent  counsel  of  this  state,  and 
its  validity  has  been  attested  by  nearly  fifty  years'  experience,  during 
which,  above  two  hundred  shares  have  passed  through  courts,  assign- 
ments, insolvencies,  bankrupt  commissions,  distribution  of  estates, 
etc.,  without  their  legal  transferabilit}'  having  ever  been  impeached. 
See  printed  articles  of  the  Tontine,  N.  Y. ,  1793. 
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In  both  of  these  last  examples,  as  in  other  instances  of  trusts  and 
partnerships,  lands  were  held  exempt  by  operation  of  law  from  the  legal 
incidents  of  joint  tenancy  or  tenancy  in  common,  and  the  estate, contin- 
ued for  the  common  purposes.  This  has  been  noted  as  a  mark  of  cor- 
porate character ;  yet  most  corporations  are  limited  in  the  extent  of  its 
exercise,  some  are  expressly  excluded  from  the  privilege,  and  very 
many  exist  legally  without  its  actual  exercise  or  enjoyment. 

The  non  dissolution  by  death  or  by  legal  disability  is  also  noted  in 
the  opinion  of  the  supreme  court  in  these  cases  as  a  mark  of  a  corpo- 
rate body.  But  that  also  may  be  found  in  the  trusts  just  mentioned, 
and  others  of  a  similar  nature,  and  it  may  be  adopted  as  an  article  of 
ordinary  partnership.  It  is  the  settled  law  of  England  that  it  may  be 
stipulated  that  death  shall  not  dissolve  the  partnership,  and  further, 
that  the  executors  of  the  deceased  shall  become  partners.  CoUyer  on 
Partnership,  p.  5,648;  Pease  v.  Chamberlain,  2  Vesey  Rep.  33; 
H  agger  man  v.  Spears,  7  Pick.  Rep.  235;  Wrexham  v.  Huddleton,  i 
Swanst.  514. 

Again,  a  common  name  has  been  regarded  as  a  corporate  criterion. 
To  this  Lord  Ellenborough  gives  a  full  answer  in  Rex  v.  Webb. 
"As  to- the  fourth  point,  that  the  subscribers  have  presumed  to  act  as 
if  they  were  a  body  corporate — how  is  this  made  out  ?  It  was  urged 
that  they  assumed  a  common  name,  that  they  have  a  committee,  etc. 
But  are  these  the  unequivocal  evidence  and  characteristics  of  a  corpo- 
ration? How  many  unincorporated  assurance  companies  and  other 
descriptions  of  persons  are  there  that  use  a  tommon  name,  and  have 
their  committees,  general  meetings  and  by-laws?  Are  these  all  ille- 
gal ?  Or  which  of  these  particulars  can  be  stated  as  being  of  itself 
the  distinctive  and  peculiar  criterion  of  a  corporation?"  Thence  he 
infers  that  "these  subscribei-s  have  not  acted  peculiarly  as  a  body 
corporate."     Rex  v.  Webb,  14  East's  Rep.  406. 

But,  perhaps,  in  the  general  and  popular  understanding,  the  most 
familiar  distinction  between  corporate  bodies  and  common  partner- 
ships, or  other  joint  undertakings,  is  the  exemption  of  the  associates 
from  personal  liability  beyond  the  actual  amount  of  their  respective 
proportions  of  the  capital.  The  regarding  this  very  frequent  and 
important  incident  of  a  corporation  as  an  essential  characteristic 
seems  not  to  be  confined  to  popular  opinion.  Judge  Cowen  says,  in 
the  decision  of  the  cases  now  before  us:  "Among  other  peculiar 
privileges  conferred  on  these  associations,  and  not  enjoyed  by  natural 
persons,  I  allude  to  that  of  the  exemption  of  members  from  personal 
liability  for  debt.  This  is  mentioned  by  Angell  &  Ames,  in  their 
treatise,  as  peculiar  to  a  private  corporation ;  they  notice  it  as  a  strik- 
ing characteristic  between  a  corporation  and  a  partnership."  Yet  our 
own  statute  of  limited  partnerships  affords  sufficient  evidence  that  an 
alteration  of  the  existing  law  may  be  made  by  statute,  so  as  to  exempt 
from  personal  liability  beyond  the  stipulated  share  in  the  joint  funds, 
for  the  debts  of  a  firm,  without  the  remotest  thought  of  converting 
such  firms  into  bodies  corporate.  Besides,  the  right  of  making  a  con- 
tract, whereby  those  who  tender  it  stipulate  not  to  be  bound  beyond 
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the  amount  of  some  specific  pledged  fund,  must  be  a  natural  right 
growing  out  of  the  very  nature  of  contracts.  ,  If  a  company,  or  asso- 
ciation, or  an  individual,  offers  to  contract  to  make  certain  payments 
only  to  the  amount  of  certain  specific  funds,  and'others  choose  to  ac- 
cept that  contract  on  those  conditions,  there  can  be  nothing  to  prevent 
the  validity  of  such  a  contract,  except  some  positive  rule  of  law  founded 
on  policy  or  an  arbitrary  enactment.'  In  the  absence  of  such  a  restric- 
tion, it  is  and  must  be  good.  Such  a  limitation,  then,  must  be  bind- 
ing on  all  who  accept  the  conditions.  The  policy  of  our  law  and  the 
usages  of  business  have,  indeed,  rightly  fixed  the  presumption  the 
other  way,  so  that  the  stipulation  and  the  burden  of  proof  of  the 
limited  indebtedness  are  thrown  upon  those  who  expect  to  be  bene- 
fited by  them.  This  right  has  been  substantially  admitted  by  the 
highest  tribunals  in  Great  Britain,  in  the  case  of  Minnett  v.  Whin- 
nery,  3  Brown's  Pari.  Cas.  323,  and  it  was  held  to  be  good  by  Lord 
EUenborough,  in  AldersonV.  Clay,  i  Camp.  404.  The  doctrine  has 
been  received  as  settled  law  by  one  of  the  best'  elementary  writers  of 
the  day,  often  cited  by  our  own  supreme  court.  "When  a  creditor," 
says  Collyer  on  Partnership,  214,  "has  notice,  that  by  an  arrangement 
between  partners,  one  of  them,  though  appearing  to  the  world  as  a 
partner,,  shall  not  participate  in  the  loss,  and  shall  not  be  liable  for  it, 
the  creditor  will  be  bound  by  the  arrangement." 

The  original  articles  of  the  Merchants'  Bank,  in  the  city  of  New 
York,  as  an  unincorporated  association,  with  limited  liability,  as  well 
as  transferable  shares,  which  were  read  in  argument  by  Mr.  Kent, 
have  the  great  professional  authority  of  Alexander  Hamilton,  who 
prepared  them,  and  of  the  many  eminent  men  who  joined  in  them,  and 
whose  professional  distinction  gives  to  their  approbation  the  character 
of  a  sort  of  judicial  sanction ;  whilst  the  restraining  act  passed  soon 
after  proves,  as  was  unanswerably  argued,  that  the  legislature  and 
its  legal  advisers  considered  such  a  voluntary  association,  thus  re- 
straining its  own  liability,  not  as  a  violation  of  common  law,  but 
merely  as  contradicting  the  financial  policy  of  the  state. 

A  similar  analysis  of  such  of  the  customary  accessary  powers  of 
specially  chartered  moneyed  corporations,  as  from  being  most  con- 
ducive to  ends  of  profit  or  convenience  are  ordinarily  considered  as 
the  essential  qualities  constituting  corporations,  will  show,  that  all 
such  powers  or  incidents  are  mjerel2JX)nyenient  and_djesji3blejiiithori- 
ties  or  modes  of  action,  added  tQ^.and_engrafted  upon  the  creation  of 
ajbodypolitic ;  not  the  legal  attributes  absolutely  essential  to  a  cor- 
poration, and  denoting  its  existence  as  such. 

Amongst  us,  as  in  England,  bodies  politic  or  corporate  may  exist 
where  the  ultimate  personal  liability  is  still  retained.  The  personal 
liability  is  indeed  suspended  in  such  cases,  and  for  a  time  merged  in 
that  of  the  artificial  corporate  person ;  but  there  may  be  an  ulterior 
recourse  to  the  corporators  when  the  former  fails.  Many  corporate 
banks  in  other  states  are  so  constituted,  and  with  us  some  chartered 
companies  for  insurance,  etc.,  some  for  an  indefinite,  others  to  a  lim- 
ited  extent  beyond  the   capital.      Corporate  bodies   may  exist  also 
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without  transferability  of  the  rights  of  the  corporators ;  for  a  large 
majority  of  our  literary  and  charitable,  as  well  as  all  our  municipal 
corporations,  are  so.  On  the  other  hand,  by  our  own  common  law 
as  it  would  exist  npw,  independently  of  statutory  restrictions,  associa- 
tions might  be  formed  and  trusts  created,  having  every  one  of  the  above 
enumerated  characteristics,  which  have  been  insisted  upon  as  essential 
to  a  corporation,  except  that  personality  which  I  before  stated  as  form- 
ing its  strict  and  necessary  essential  legal  definition.  The  present 
joint  stock  companies  of  England  afford  pregnant  examples,  showing 
how  inany  of  these  attributes  may  be  embodied  in  voluntary  associa- 
tions which  are  confessedly  not  corporations. 

In  fact  the  line  may  be  very  faint,  and  depending  wholly  upon  the 
purely  legal  and  technical  character  conferred,  whether  a  joint  stock 
association  or  a  trust,  freed  by  law  from  certain  positive  restraints  im- 
posed by  our  modern  statutes,  be  a  corporation  or  not.  The  Tontine 
trust,  before  mentioned,  is  managed  by  directors  annually  elected  by 
stockholders ;  its  real  estate  is  held  by  trustees,  continuing  their  trust 
from  hand  to  hand,  during  the  lives  of  the  original  nominees  and  the 
survivors  of  them,  with  transferable  shares,  and  wholly  without  per- 
sonal liability.  For  the  reasons  already  stated,  the  eminence  of  the 
counsel  (the  late  R.  Harrison)  who  prepared  the  trust,  and  the  fre- 
quency with  which  its  legal  character  must  have  passed  in  review  be- 
fore lawyers  and  courts,  and  always  without  objection,  it  may  well  be 
regarded  as  sanctioned  judicially.  It  is  a  valid  trust.  Add  to  it  a 
legislative  charter,  making  the  associates  a  body  corporate  and  no 
more,  what  then  is  the  effect?  Simply  to  give  a  different  technical 
character,  an  artificial  individuality  va.  Chief  Justice  Marshall's  phrase, 
a  different  mode  of  standing  in  courts. 

^uch  was  the  actual  history  of  the  Albany  Exchange.  It  was  a 
joint  stock  company,  formally  decided  'to  be  valid.  19  Wendell's 
Rep.  427.  A  year  or  two  after  (1837),  it  appears  by  our  statute 
book  to  have  been  incorporated,  but  there  is  probably  but  little  differ- 
ence, besides  the  greater  convenience  of  the  corporate  body,  between 
the  former  organization  and  the  present. 

The  trusts  specially  permitted  by  an  act  of  last  year.  Statutes  of 
1839,  ch.  174,  for  the  benefit  of  that  singular  people  called  Shakers, 
were  nothing  more  than  exemptions  from  the  recent  restrictions  of 
trusts.  They  were  authorized  to  continue,  enlarge  and  manage  their 
property,  by  trusts,  as  they  had  done  before  the  change  in  that  title  of 
our  law  effected  by  the  revised  statutes.  Had  the  law,  in  addition  to 
this,  made  every  Shakers'  United  Society  a  body  corporate,  without 
otherwise  varying  the  original  trust,  the  only  change  would  have  been 
the  conversion  of  a  trust  into  an  artificial  legal  person,  with  the  same 
effect  substantially  as  to  the  interests  of  those  beneficially  interested. 

Our  act  for  general  religious  incorporations  regulates  the  incor- 
poration of  churches  of  all  religious  denominations  (other  than  those 
provided  for  in  the  first  and  second  sections)  by  trustees,  who  are  to 
be  a  body  corporate. 

Those  who  have  had  occasion  to  look  into  the  mode  in  which  dis- 
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senting  religious  trusts  are  held  in  England,  as  I  presume  they  were, 
in  the  same  manner,  in  New  York  when  a  colony,  will,  I  think,  per- 
ceive that  our  statute  adds  little  more  than  a  convenient  corporate 
character  to  powers  elsewhere,  and  formerly  here,  exercised  under 
trusts. 

AlLltese  considerations  lead  me  to  the  conviction  that,  for  the  pur- 
po|^Sconstitutional  interpretation,  we  must  look  to  the  strict  legal 

.eafnrig  of  the  phrase  body  folitic  or  corporate^  and  not  to  those  cir- 
stances  or  adjuncts,  which  amount  only  to  the  descriptions  of  the 
nner  in  which  such  bodies  are  very  frequently  constituted  when 
used  for  purposes  of  profit.  If  this  be  regarded  as  a  very  strict  rule 
of  interpretation,  let  it  also  be  remembered,  that  it  is  applied  where, 
such  strictness  is  most  appropriate,  in  the  interpretation  of  a  provision, 
restraining  the  general  sovereign  power  of  the  state  expressing  the 
public  will  thi'ough  a  majority  of  the  people's  representatives. 

There  is  yet  another  rule  of  interpretation,  which  it  is  proper  to 
state  before  proceeding  to  examine  whether  the  associations  organized 
? tinder  the  banking  law  are  or  are  not  corporations. 

Corporate  rights  are  well  defined  by  Chancellor  Kent  and  others  to 
be  "franchises  or  peculiar  privileged  grants,"  of  the  nature  of  incor- 
poreal property.  Such  franchises,  when  they  are  granted  for  pecu- 
niary or  other  purposes  valuable  to  private  interests,  are  of  the  nature 
of  monopolies,  and  are  always  granted  exclusively  by  the  sovereign 
power,  directly  or  indirectly.  It  is  a  well-known  fact,  admitted  on  all 
sides,  that  it  was  part  of  the  policy  and  intent  of  our  amended  consti- 
tution, to  prevent,  by  a  constitutional  and  fixed  limitation  of  the  leg- 
islative authority,  the  influence  of  corruption  or  interest  upon  the  leg- 
islature, as  well  as  the  abuse  of  political  favoritism,  and  the  danger- 
ous union  of  political  with  pecuniary  power.  The  clause  so  designed, 
though  so  general  in  its  terms  as  to  include  even  academies  and  vil- 
lage corporations,  it  is  not  doubted,  referred  in  its  policy  wholly  to 
the  monopoly  privileges  of  chartered  capital,  and  especially  to  banks. 

Here,  then,  in  my  view,  arises  another  branch  of  inquiry ;  and  the 
two  distinct  objects  of  examination  are  these:  (i)  Do  these  bank- 
ing associations  fal].._within  jthe  right  Jegal  definition  of  the^ord 
'"^bodjes  p^liti£  or  corporate, 'Las_before^explained  and  established .!' 
(2)  Do  they  comewithin  the  pplicy  and  intent  of  the  framers  of  the 
constitution  _or^fthe  people  who  ratified^  it .'  ~" 

'^[TesTof  corporate"  exlsfence.] — The  most  peculiar,  and  the  strictly  1 
essential  characteristic  of  a  corporate  body,  which  makes  it  to  be  such^  \ 
and   not   some   other  thing  in  legal  contemplation,   is  the  merging  I 
of  the  individuals    composing    the    aggregate    body    into   one   dis- 
tinct, artificial  individual  existence.     Now  this  is  not  found  in  the 
associations  under  the  act.     A  cor-boration  can  sue   and  be   sued  only 
by  i^"  pm-porate  name.     It  can  act  only  according  t6  the    letter  of  the 
law  creating  it.      "It  derives  all  its  powers  from  that  act,"  says  Chief 
Justice  Marshall,  "and  is  capable  of  exercising  its  faculties  only  in 
the  manner  which  that  act  authorizes."     It  has  no   natural  powers 
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which,  in  its  discretion,  it  may  exercise  or  not.  It  can  exercise  none 
of  those  other  powers,  and  possesses  none  of  those  other  rights  which 
the  individuals  composing  it  could  possess  and  exercise,  were  it  a 
mere  society  or  partnership.  Not  so  as  to  these  associations.  By 
this  act,  suits  on  behalf  of  such  associations  may  be  brought  in  the 
name  of-  the  president.  Persons  having  claims  ¥gairisf  the  "company 
»2ay"maintairr~ttreit;  a7;tions  against  the  president.  But  there  is  no 
reason,  except  that  of  mere  convenience,  why  the  association  may  not 
~aIso  sue  andHtre-Stied  u"nH"CTlheir  several  real  names,  as  other^^pajlners 
rnay.  This  reason  of  convenience,  it  is  obviousT^ould  not  apply 
where  the  company  was,  composed  of  a  few  persons,  as  if,  for  exam- 
ple, one  of  our  great  banking  firms  were  to  come  under  the  law. 

It  was  indeed  argued  that  the  technical  construction,  which  gives  to 
may  the  meaning  of  m.ust  or  shall.,  applies  here.  But  that  construc- 
tion holds  only  when  there  is  a  previous  duty,  to  which  the  statute 
adds  some  new  power  or  authority,  as  in  the  case  of  a  public  officer ; 
or  where  from  other  .reasons  it  is  manifest  that  (to  use  Judge  Story's 
words)  "the  legislature  meant  to  impose  an  absolute  duty,  not  to  give 
a  discretionary  power;"  othei-wise,  as  he  says,  "the  ordinary  use  of 
language  must  be  presumed  to  be  intended,  unless  it  would  defeat  the 
provisions  of  the  act."  i  Peters'  Rep.  64.  The  ordinary  popular 
discretionary  sense  of  the  word  may  is  also  the  ordinary  legal  one. 
The  other  is  the  exception.  In  our  revised  statutes,  the  words  m.ay 
and  shall  are  so  used  and  distinguished.  So  they  are  in  our  annual 
legislation,  as  when  it  is  said  of  a  company  that  it  may  hold  real 
estate,  m-ay  take  a  certain  rate  of  tolls,  may  borrow  money. 

Moreover,  here  the  right  to  sue  and  be  sued  as  other_  partners  is  a 
common  lawjigkL-SSif^'^  nol  be  taken  away  "by  rnere  implicEition. 
"2t  StaTuTe  made  in  the  affirmative,  without  negative  words,"  say  the 
highest  authorities,  "does  not  take  away  the  common  law."  2  Inst. 
200.  See  also  Dwarris  on  Statutes  637,  and  the  authorities  there  re- 
ferred to.       *       *       * 

Again,  these  associations  do  not  act  by  a  corporate  name  and  seal, 
buf  by  another  mode  tamiliar  to  our  law.  'I'hey  can  contracTthfgugh 
their  president,  as  a  limife3"partnefshi£_must_^hrough7TFs~7geiTer 
ijaituei'.  '  'I'hey  are~'aut'hbrized  to "  sue  an3"Fe  sued  through  him";  as 
Judge  Cowen  observes  :  "The  power  of  the  legislature  to  give  a  right 
of  action  to  one  man  in  his  own  name  for  a  debt  due  to  another,  has 
always  been  exercised  from  our-  earliest  legal  history,  and  it  is 
now  too  late  to  call  it  in  question."  I  refer  to  the  several  legislative 
and  judicial  authorities  which  he  has  collected  in  his  opinion  on  these 
cases.  They  can  not  hold  real  estate  as  a  corporation  does,  or  con- 
tract concerning  it  by  their  own  name  and  common  seal ;  but,  like 
partnerships,  they  can  have  an  equitable  and  beneficial  interest  in  land. 
Collyer,  70,  76.  Their  president  takes  as  a  trustee,  and  the  associates 
are  but  beneficiaries. 

How  then  are  these  associations  to  be  regarded  in  legal  contempla- 
tion ? 

I    assent    fully  to    the    conclusive   reasoning  of  the    counsel,  who 
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chiefly  pressed  this  part  of  the  argument  (Mr.  Kent),  that  they  are 
copartnerships^  relieved  fromi  the  inhibitions  of  the  restraining  act, 
^d  thus„allowe.d  to  carry  on  banking  business  under_^ertain  condi- 
tions. The  policy  gf^  the  stateTas "prohibited  its  citizens  from  issuing 
paper  for  circulation  as  money,  or  from  associating  together  for  cer-  , 
tajn  banking  "purposes,  i'  R.  S.  71 1 .  It  ~r'eserveS'  those'privileges 
for_CQ£pQi:at£.i' ajiks .  The  act  to  authorize  the  business  of  banking 
repealedjthaj_^ohibition  ^ro  7an?o',  as  to  all  mdivlduals  or  companies 
who  would  comply  with  its  conditions;  The  association§"inr|ufestion 
are  partnerships  complying  with  those  conditions,  and  thus  exempted, 
ai^iiy  other  citizens  may  be  on  the  same^rms,.  from  the  operation 
'Of~a'"statutory  restraint' of  _general^  right,  which  is  still  binding  on  all 
wTio  will  hot  com^ly^ith  the_con(irtpns7~  This  is  so  far  in  close  an- 
alogy to  the  law  of  special  partnersliip,  where  exemption  from  the 
general  liability  imposed  by  the  law  is  tendered  to  all  who  comply 
strictly  with  the  provisions  of  the  statute.  The  articles  and  certificate 
in  this  act  correspond  to  the  certificate  setting  forth  the  names  of 
partners,  amount  of  capital,  time  of  termination  and  nature  of  busi- 
ness, required  by  the  title  of  "Limited  Partnerships,"  i  R.  S.  764, 
and  with  the  articles  which  every  such  copartnership  must  have.  The 
general  pailti£r_there_js_authorized  to  transact  business  and  contract 
f&jTlhe,  rest ;  .so.,.  thaugh^wTth  less  authojnty^_Js_Jh£^]^e§ia.eilt:h:ere. 
The  mode  of  suing  and  being  "sued 'is  precisely  the  same  in  both 
cases.       *       *.      * 

On  the  question  being  put,  sAqll  these  judgments  be  reversed?  all 
the  members  of  the  court,  with  but  a  single  exception  (^twenty-three 
being  present),  voted  in  the  negative.  Whereupon  the  judgments  of 
the  supreme  court  were  affirmed.  The  court  thereupon  adopted  the 
following  resolutions : 

1.  "Resolved,  That  the  law  entitled  'An  act  to  authorize  the  busi- 
ness of  banking,'  passed  i8th  April,  1838,  is  valid,  and  was  constitu- 
tionally enacted,  although  it  may  not  have  received  the  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  legislature." 
This  resolution  was  adopted  by  a  vote  of  23  to  i. 

2.  "Resolved,  That  the  associations  organized  in  conformity  with 
the  provisions  of  the  act  entitled  'An  act  to  authorize  the  business  of 
banking,'  passed  April  i,  1838,  are  not  bodies  politic  or  corporate, 
within  the  spirit  and  meaning  of  the  constitution."  This  resolution 
was  adopted  by  a  vote  of  22  to  3. 
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See.  3.   Tests.    1^3  The  legislative  intent. 

THE  PEOPLE,  Ex  Rbl.  WINCHESTER,  Etc.,  Respondent,  v.  OOLEMAN 
Et  Al.,  Commissioners  of  Taxes,  Etc.,  Appellants.' 

1892.     Court  of  Appeals,  New  York.     133  N.  Y.  379-287,    37 
Am.  &  Eng.  Corp.  Cas.  i,    31  N.  E.  96. 

Appeal  from  order  of  the  general  term  of  the  supreme  court,  in 
the  first  judicial  department,  made  February  13,  1891,  which  affirmed 
a  judgment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  special  term,  vacating  an  assessment. 

This  was  a  proceeding  by  certiorari  to  review  the  action  of  the 
commissioners  of  taxes  and  assessments  of  the  city  of  New  York,  in 
imposing  an  assessment  upon  the  capital  stock  of  the  National  Ex- 
press Company,  a  joint-stock  company,  of  which  the  relator  is  treas- 
urer, for  the  year  1888. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Finch,  J.  The  relator  was  taxed  upon  its  capital  on  the  ground  I 
that  it  had  become  a  corporation  within  the  meaning  of  the  provision  \ 
of  the  Revised  Statutes,  which  enacts  that  "all  moneyed  or  stock  ( 
corporations_deriving  an  income  or  profit  frorn~RTetr"capital  or  other-  \ 
wTgET^hall  be  liable  to  taxation  on  their  capjtgn  in  \ne.  manner  herein-^  « 
atter  prescribed."  (i  R.  IS.,  title  4,  ch.  13,  part  i . )  The  company 
was  formed  as  a  joint-stock  company  or  association  in  1853  by  a 
written  agreement  of  eight  individuals  with  each  other,  the  whole 
force  and  effect  of  which,  in  constituting  and  creating  the  organiza- 
tion, rested  upon  the  common  law  rights  of  the  individuals  and  their 
power  to  contract  with  each  other.  The  relation  they  assumed  was 
wholly  the  product  of  their  mutual  agreement  and^daRghdent  in  jo 
respecfapon  ^he  grahl:  or  aufhority  of  "tll^""Mter  it  was  entered  into 
under  no  statutory 'liffPHHy"^!'  'pt!l(M'i,!>iUU,i  iiLilliCr  accepting  nor  de- 
signed to  accept  any  franchise  from  the  sovereign,  but  founded  wholly 
upon  the  individual  rights  of  the  associates  to  join  their  capital  and 
enterprise  in  a  relation  similar  to  that  of  a  partnership.  A  few  years 
earlier  the  legislature  had  explicitly  recognized  the  existence  and  va- 
lidity of  such  organizations,  founded  upon  contract  and  evolved  from 
the  common  law  rights  of  the  citizens.  (Laws  of  1849,  ch.  258.) 
That  act  provided  thaj/ any  joint-stock  company  or  assbciationV  which 
consisted  of  seven  or  more  members,  might  sue  or  be  sued  in  the 
name  of  its  president  or  treasurer,  and  with  the  same  force  and  effect, 
so  far  as  the  joint  property  and  rights  were  concerned,  as  if  the  suit 
should  be  prosecuted  in  the  names  of  the  associates.  But  the  act 
explicitly  disclaimed  any  purpose  of  converting  the  joint-stock  asso- 
ciations recognized  as  existing  into  corporations  by  a  section  prohibit- 
ing any  such  construction.     (§  5.)     In  1851  the  act  was  amended  in 
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its  form  and  application,  but  in  no  respect  material  to  the  present  in- 
quiry. There  is  no  doubt,  therefore, ^tbat,  when  .the  xompanj^was^ 
formed  and  wentjn^ojoperatiflnjthe  _law.recognized  a  distinction  and 
substantial  difference  between  jointj-stock  companies  and  corporations, 
■  and  never  confused  on£_withjhe  other,  and  that  the  existi.ng.,statute 
wtTTch  taxed  tBe  capTtal  of  corporations  had  no  reference  to  or  opera- 
tion" upon  joint-stock  companies  or  associations. 

But  two  things  have  since  occuirred."  The  legislature,  while  steadily 
preserving  the  distinction  of  names,  has  with  equal  persistence  'con- 
fused the  things  by  obliterating  substantial  and  characteristic  marks 
of  difference,  until  it  is  now  claimed  that  the  joint-stock  associations 
have  grown  into  and  become  corporations  by  force  of  the  continued 
bestowal  upon  them  of  corporate  attributes.  It  is  said,  and  very 
probably  correctly  said,  that  the  legislature  may  create  a  corporation, 
without  explicitly  declaring  it  to  be  such,  by  the  bestowal  of  a  corpo- 
rate franchise  or  corporate  attributes,  and  the  cases  of  banking  asso- 
ciations are  referred  to  as  instances  of  actual  occurrence.  (Thomas 
y.  Dakin,  22  Wend.  9 ;'  Bank  of  Watertown  v.  Watertown,  25  Wend. 
686;  People  v.  Niagara,  4  Hill  20.)  It  is  added  that  such  result 
may  happen  even  without  the  legislative  intent,  ,and  because  the  gift 
of  corporate  powers  and  attributes  is  tantamount  to  a  corporate  crea- 
ticfn.  It  is  then  asserted  that  a  series  of  statutes,  beginning  with  the 
act  of  1849,  has  ended  in  the  gift  to  joint-stock  associations  of  every 
essential  attribute  possessed  by  and  characteristic  of  corporations 
(Laws  of  1853,  ch.  153;  Laws  of  1854,  ch.  245;  Laws  of  1867,  ch. 
289)  ;  that  the  lines  of  distinction  between  the  two,  however  far  apart 
in  the  beginning,  have  steadily  converged  until  they  have  melted  into 
each  other  and  become  identical ;  that  every  distinguishing  mark  and 
characteristic  has  been  obliterated,  and  no  reason  remains  why  joint 
stock  associations  should  not  be  in  all  respects  treated  and  regarded 
as  corporations. 

•  Some  of  this  contention  is  true.  The  case  of  People,  ex  rel.  Piatt, 
V.  Wemple  (117  N.  Y.  136),  shows  very  forcibly  how  almost  the 
full  measure  of  corporate  attributes  has,  by  legislative  enactment, 
been  bestowed  upon  joint-stock  associations,  until  the  difference,  if 
there  be  one,  is  obscure,  elusive  and  difficult  to  see  and  describe. 
And  yet  the  truth  remains  that  all  along  the  line  of  legislation  the  dis- 
tinctive names  have  been  retained  as  indicative  and  representative  of 
a  difference  in  the  organizations  themselves.  As  recently  as  the  acts 
of  1880  and  1 88 1,  which  formed  the  subject  of  consideration  in  the 
Wemple  case,  the  legislature,  dealing  with  the  subject  of  taxation  and 
desiring  to  tax  business  and  fran(;hises,  imposed  the  liability  upon 
"every  corporation,  joint-stock  company  or  association  whatever  now 
or  hereafter  incorporated  or  organized  under  any  law  of  this  state." 
It  is  significant  that  the  words  "or  organized"  were  inserted  by 
amendment,  and  evidently  for  the  understood  reason  that  joint-stock 
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companies  could  not  properly' be  said  to  be  ''incorporated,"  but 
might  be  correctly  described  as  "organized"  under  the  laws  of  the 
state.  This  persistent  distinction  in  the  language  of  the  statutes  I 
should  not  be  inclined  to  disregard  or  treat  as  of  no  practical  conse-, 
quence,  when  seeking  to  arrive  at  the  true  intent  and  proper  con- 
struction of  the  statute,  even  if  I  were  unable  to  discover  any  practi- 
cal or  substantial  difference  between  the  two  classes  of  organizations 
upon  which  it  could  rest,  or  out  of  which  it  grew,  for  the  distinction 
so  sedulously  and  persistently  observed  would  strongly  indicate  the 
legislative  intent,  and  so  the  correct  construction. 

But  I  think  there  was  an  original  and  inherent  difference_betuoeeii 
the  corporate  and  .Jj2jJit::iStock_  companies  knoymtb  "our  law  which  leg- 
isTation"Eas[somewhat  obscuriUbifft"  has  not  destroyed,  and  that  dif- 
fefence  is  the  one  pointed  out  by  the  learned  counsel  for  the  respon- 
dent, and  which  impresses  me  as  logical  and  well  supported  by 
authority,  /its  that  the  creation  of  the  corporation  merges  in  the 
artificial  body  and  drowns  m  it  tfie  individual  rt^its  and  liaStliJies 
oftktrm^^^rs^-TXiMJ^the^prganizatidn  of  a  joint-stock  company  leaves 
the  individual  rights  and  liabilities  unitnpaired  and  in  full  force. 
THe"  idea  was  expressed  in  Supervisors  of  Niagara  v.  People,  7  Hill 
512,  and  in  Gifford  v.  Livingston,  2  Den.  380,  by  the  statement  that  the 
corporators  lost  their  individuality  and  merged  their  individual  char- 
acters into  one  artificial  existence ;  and  upon  these  authorities  a  cor- 
poration is  defined  on  behalf  of  the  respondents  to  be  '■'■an  artificial 
person  created  by  the  sovereign  from,  natural  persons  and  in  which 
artificial  person  the  natural  persons  of  -which  it  is  composed  become 
merged  and  non-existent."  I  am  conscious  that  legal  definitions  in- 
vite and  provoke  criticism,  because  the  instances  are  rare  in  which 
they  prove  to  be  perfectly  accurate ;  and  yet  this  one  offered  to  us 
may  be  accepted  if  it  successfully  bears  some  sufficient  test.  In  put- 
ting it  on  trial  we  may  take  the  nature  of  the  individual  liability  of 
the  corporators  on  the  one  hand  and  of  the  associates  on  the  other, 
for  the  debts  contracted  by  their  respective  organizations,  as  a  suffi- 
cient test  of  the  difference  between  them,  and  contrast  their  nature 
and  character.  ' 

It  is  an  essential  and  inherent  characteristic  of  a  corporation  that  it 
alone  is  primarily  liable  for  its  debts,  because  it  alone  contracts  them, 
except  as  that  natural  and  necessary  consequence  of  its  creation  is 
modified  in  the  act  of  its  creation  by  some  explicit  command 
of  the  statute  which  either  imposes  an  express  liability  upon  the 
corporators  in  the  nature  of  a  penalty,  or  affirmatively  retains  and 
preserves  what  would  have  been  the  common-law  liability  of  the 
members  from  the  destruction  involved  in  the  corporate  creation. 
In  other  words,  the  individual  liability  of  the  members,  as  it  would 
have  existed  at  common  law,  is  lost  by  theii'  creation  into  a  corpo- 
ration, and  exists  thereafter  only  by  force  of  the  statute,  upon  some 
new  and  modifying  conditions,  to  some  partial  or  changed  ex- 
tent, and  so  far  preventing,  by  the  intervention  of  an  express  com- 
2— WiL.  Cases. 
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mand,  the  total  destruction  of  individual  liabilities  which  otherwise 
would  flow  from  the  inherent  effect  of  the  corporate  creation.  The 
penalties  sometimes  imposed  are,  of  course,  new  statutory  liabilities 
which  never  at  common  law  rested  upon  the  individual  members. 
The  retained  liability  occasionally  established  is  in  the  nature  and  a 
parcel  of  such  original  liability,  as  we  had  occasion  to  show  in  Rogers 
V.  Decker,  131  N.  Y.  490,  but  is  retained  by  force  of  the  express 
command  of  the  statute,  and^  in  that  manner  saved  from  the  de- 
struction which  otherwise  would  follow  the  simple  creation  of  the 
corporation.  Ordinarily,  these  individual  liabilities  exist  upon 
other  than  common-law  conditions,  and  make  the  corporafors  rather 
sureties  or  guarantors  of  the  corpora.tion  than  original  debtors,  since 
in' general  their  liability  arises  after  the  usual  remedies  against  the 
corporation  have  been  exhausted.  But  where  that  is  not  so,  the 
invariable  truth,  is  that  thg  creation  o£  the  corporation  necessarily 
destroys  the  common-law  liability  of  tfie^  individual  members  for  its 
debts,  aiSjregujresIat "2}e'hands_of_the^creating  povverTnTaffirmative 
imposition  of  new_personal  liabilities  or  a  specific  retention  of  old 
ones  "from  the  destruction  which  would  otherwise  follow.  Exactly 
the  opposite  is  true  c^  joint-stock  companies.  Their  formation  de- 
stroys no  part  or  portion  of  their  common  law  liaRlify  for  the  debts 
contracteST"  TJiogejlebts  are  their  debts,  for  which  they  must  answer. 
Jb^ermission  to  sue  theirpresiderit  ofTi-easurer  is"  only  a  convenient 
mode  of  enforcing  |hat  Habilityjbut  in  no  manner  creates  or  saves  it. 
The  sfafiite^oT.  1853  did  interfere  with  it.  That  act  required,  in  the 
first  instance,  a  suit  against  the  president  or  treasurer,  and  so  a  pre- 
liminary exhaustion  of  the  joint  property.  But  that  act  was  modal, 
and  determined  the  procedure.  It  suspended  the  common-law  right, 
but  recognized  its  existence.  We,  so  held  in  Witherhead  v.  Allen, 
4  Abb.  Ct.  App.  Dec.  628,  and  at  the  same  time  said  that  the  asso- 
ciationswere  not  corporations,  but  mere  partnership  concerns.  Even 
that  mode  of  procedure  has  been  modified  by  the  Code,  §§  1922,  1923, 
so  that  tli£  creditoTj^at  .his  option,  trjay  sue  the  associates  without 
bringingjlis  ,actLaix-ag,aiiist_the  president  or  treasurer.  These  last  and 
qviite^  recent  enactments  show  that  the  le^slafive  intent  is  still  to  pre- 
serve  and  not  destroy  the  original  differ_ence__b£tiv,e£iLlh.e_tw©-ekisses 
Srbrgantza'tionsT'To  maintain  in  full  force  the  common-law  liability 
of  associates7"and  not  to  substitute  for  it  that  of  corporators,  and  pre- 
serving in  continued  operation  that  normal  and  distinctive  difference, 
to  evince  a  plain  purpose  not  to  merge  the  two  organizations  in  one  or 
destroy  the  boundaries  which  separate  them.  Tjiat  intentj_once_cl&.arlf 
ascertained^  determines  th^i  construction  to  be  a3,oj}tecL^nd  may  be  the 


only  reliable  test  in  view  of  the  -power  of  tjie  state  to  ctoihe  ^ne  or- 
ganization withall  the  attribujes  of^ the  other .  The  drift  of  legisla- 
tion has  been  to  lessen  and  obscure  the  original  and  characteristic 
difference.  On  the  one  hand,  corporations  have  been  created  with 
positive  provisions  retaining  more  or  less  the  individual  liability  of  the 
members,  and  on  the  other  the  joint-fetock  companies  have  been 
clothed  with   most  of   the   corporate   attributes,  but  enough  of  the 
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original  difference  remains  to  show  that  our  legislation  not  only  care- 
fully preserves  the  distinction  of  names,  but  suflficient,  also,  of  the 
original  difference  of  character  and  quality  to  disclose  a  clear  intent 
not  to  merge  the  two. 

We  may  thus  see  upon  what  the  legislative  intent  to  preserve  them 
as  separate  and  distinct  is  founded  and  what  distinguishing  character- 
istics remain.  The  formation  of  the  one  involves  the  merging  and 
destruction  of  the  common  law  liability  of  the  members'  for  the  debts, 
and  requires  the  substitution  of  a  new  or  retention  of  the  old  liability 
by  an  affirmative  enactment  which  avoids  the  inherent  effect  of  the 
corporate  creation ;  in  the;  other,  the  common  law  liability  remains 
unchanged  and  unimpaired  and  needing  no  statutory  intervention  to 
preserve  or  restore  it ;  the  debt  of  the  corporation  is  its  debt  and  not 
that  of  its  members,  the  debt  of  the  joint-stock  company  is  the  debt 
of  the  associates  however  enforced ;  the  creation  of  the  corporation 
merges  and  drowns  the  liability  of  its  corporators,  the  creation  of  the 
stock  company  leaves  unharmed  and  unchanged  the  liability  of  the 
associates ;  the  one  derives  its  existence  from  the  contract  of  individ- 
uals, the  other  from  the  sovereignty  of  the  state.  The  two  are  alike 
but  not  the  same.  More  or  less,  they  crowd  upon  and  overlap  each 
other,  but  without  losing  their  identity,  and  so,  while  we  can  not  say 
that  the  joiAt-stock  company  is  a  corporation,  we  can  say,  as  we  did 
say  in  Van  Aernam  v.  Bleistein,  102  N.  Y.  360,  that  a  joint-stock 
company  is  a  partnership  with  some  of  the  powers  of  a  corporafion. 
BeyomrEHat'we''do"not  think  it"Ts"our  Suij  to  go. 

The  order  should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


Sec.  4.     Tests.     (3)  The  powers  conferred. 

THOMAS  v.  DAKIN.i 

1839.      I^   "^HE  Supreme   Court    of    New  York.      22  Wendell 

(N.  Y.)  9-1 1 2. 

Chief  Justice  Nelson  :  This  is  an  action  brought  by  the  plaintiff, 
as  president  of  the  Bank  of  Central  New  York,  an  association  formed 
under  what  is  familiarly  known  as  the  general  banking  law,^  passed 
April  18,  1838,  to  recover  several  demands  due  the  institution. 

The  defendant  has  demurred  to  the  declaration,  and  urges  the  un- 
constitutionality of  the  law  by  way  of  defense;  and  it  is  insisted,  in 
his  behalf:  (i)  That  the  associations  formed  under  this  law  are 
corporations ;  and  (2)  That  a  general  law  authorizing  the  creation  of 
these  bodies  is  inconsistent  with  the  ninth  section  of  the  seventh  arti- 

'  Statement  of  facts,  except  what  is  given  in  opinions,  is  omitted ;  also  ar- 
guments, and  much  of  the  opinions  of  Nelson,  C.  J.,  and  Cowen,  J. 
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cle  of  the  constitution.  On  the  part  of  the  plaintiffs,  it  is  urged  in 
reply:  (i)  That  the  associations  are  not  corporations;  (2)  That  if 
they  be,  the  act  authorizing  them  niay  be  passed  by  a  majority  M^/ 
and  (3)  If  within  the  ninth  section,  still  the  law  may  be  passed  by 
two-thirds  of  the  members  elected. 

[Test  of  Corporate  Existence.] — Are  these  associations  corporations  ? 
In  order  to  determine  this  question^  we  must  first  ascertain  the 
properties  essential  to  constiticte  a  corporate  body,  and  compare  them 
with  those  conferred  upon  the  associations ,  for  if  they  exist  in  com- 
mon ^or  substantially  correspond,  the^answer  will  he_in_Jheja^rma- 
tive.  A  corporate  body  is  known  to  the  law  by  the  powers  and 
faculties  bestowed  upon  it,  expressly  or  impliedly,  by  the  charter;  the 
use  of  the  term  corporation  in  its  creation  is  of  itself  unimportant,  ex- 
cept as  it  will  imply  the  possession  of  these.  They  may  be  expressly 
conferred,  and  then  they  denote  this  legal  being  as  unerringly  as  if 
created  in  general  terms.  It  has  been  well  said  by  learned  expound- 
ers, that  a  corporation  aggregate  is  an  artificial  body  of  men,  com- 
posed of  divers  individuals,  the  ligaments  of  which  body  are  the 
franchises  and  liberties  bestowed  upon  it,  which  bind  and  unite  all 
into  one,  and  in  which  consists  the  whole  frame  and  essence  of  the 
corporation. 

[Powers  Incidental  to  Corporate  Existence.] — The  '  'franchises  and  lib- 
erties," or,  in  more  modern  language,  and  as  more  strictly  applicable 
to  private  corporations,  the  powers  and  faculties,  which  are  usually 
specified  as  creating  corporate  existence,  are :  i.  The  capacity. of 
perpetualsuc££,ss-ion  ;  2.  The^ppwerto  sue  and__besued,  and  to  grant 
StlTdT-eceive  in  its  corporate  name ;  3.  To  purchase  and  hold  real  and 
personal  estate ;  4.  -To  "IraYg"  a  common  seal,  and  5".~~To  make~by- 
laws'.""  Tttese  indicia  were  given  by  judges  and  elementary  writers 
aT'a'very  early  day,  since  which  time  the  institutions  have  grgatly 
multiplied,  their  practical  operation,  and  use  have  been  thoroughly 
tested,  and  their  peculiar  and  essential  properties  much  better  under- 
stood. Any  one  comprehending  the  scope  and  purpose  of  them,  af 
this  day,  will  not  fail  to  perceive  that  some  of  the  powers  above  speci- 
fied are  of  trifling  importance,  while  others  are  wholly  unessential. 
For  instance,  the  power  to  purchase  and  hold  real  estate  is  no  other- 
wise essential  than  to  afford  a  place  of  business  ;  and  the  right  to  use 
a  common  seal,  or  to  m.ake  by-laws,  may  be  dispensed  with  altogether. 
For  as  to  the  one,  it  is  now  well  settled  that  corporations  may  con- 
tract by  resolution,  or  through  agents,  without  seal ;  and  as  to  the 
other,  the  power  is  unnecessary  in  all  cases  where  the  charter  suffi- 
ciently provides  for  the  government  of  the  body.  The_distinguishing 
feature,  far  above  all  others,  is  the  capacity  conferred,  by  which  a 
perpetual  succession  of  different  persons  sjiairi)e  regarded  in  the 
laHxTafone  ahd^'th7rsani'e~blRiy:;''and^nrayaj^  all  tipiescKt  in  fulfillment 
^  of  the  objecfT offKe  association  as  a  single  individual. 

'  In  this  way,  a  legal"  existence," a  bodylfoVporate,  "aff  artificial  being, 
is  constituted  ;  the  creation  of  which  enables  any  number  of  persons 
to  be  concerned  in  accomplishing  a  particular  object,   as  one  man. 
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While  the  aggregate  means  and  influence  of  all  are  wielded  in  effect- 
ing it,  the  operation  is  conducted  with  the  simplicity  and  individuality 
of  A  natural  person.  In  this  consists  the  essence  and  great  value  of 
these  institutions.  Hence  it  is  apparent  that  the  only  properties  that 
can  be  regarded  strictly  as  essential,  are  those  which  are  indispensable 
to  mold  the  different  persons  into  this  artificial  being,  and  thereby 
enable  it  to  act  in  the  way  above  stated.  When  once  constituted, 
this  legal  being  created,  the  powers  and  faculties  that  may  be  con- 
ferred are  various — limited  or  enlarged,  at  the  discretion  of  the  legis- 
lature, and  will  depend  upon  the  nature  and  object  of  the  institution, 
which  is  as  competent  as  a  natural  person  to  receive  and  enjoy  them. 
We  may,  in  short,  conclude  by  saying,  with  the  most  approved  au- 
thorities at  this  day,  that  ike  essence  of  a  corporation  consists  in  a  ca- 
pacity: (l)  To  have  a^verpetu^^succession  under  a  special  natne^ 
and  in  an  artificial  form:  {z\  toTake  anS^rant  -proiertv,  contract 
obligations,  sue  and  be  sued  by  its  corporate  riame  as^  an  individual; 
and  ('^^Vro  receive  and"  enjoy  m  common,  grants  of  privileges  and 
imtnunities. 

"we  will  now  endeavor  to  ascertain  with  exactness  the  powers  and 
attributes  conferred  upon  these  associations  by  virtue  of  the  statute. 
The  first  fourteen  sections  (i  to  14)  prescribe  the  duties  of  the  comp- 
troller in  furnishing  notes  for  circulation,  taking  the  required  securi- 
ties, etc.  The  fifteenth  provides  tlh^*'  ""y  number  of  persrvna  may 
associate  to  establish  offi'^ps  pf  Hi'grnnnt^  '•Ifiposit  and  circulation.  The 
sixteenth,  that  fhey  shall  make  and  file  a  certificate,  specifying:  i. 
The  name  to  be  used  in  the  business.  2.  The  place  where  the  busi- 
ness shall  be  carried  on.  3.  The  amount  of  capital  stock  and  num- 
ber of  shares  into  which  divided.  4.  The  names  of  the  shareholders. 
5.  The  duration  of  the  association.  The  eighteenth  confers  upon 
the  persons  thus  associating  the  most  ample  powers  for  carrying  on 
banking  operations,  together  with  the  right  "to  exercise  such  inciden- 
tal powers  as  shall  be  necessary  to  carry  on  such  business;"  also  to 
choose  a  president,  vice-pfesident,  cashier  and  such  other  officers  and 
agents  as  may  be  necessary.  By  the  twenty-first  and  twenty-second 
sections,  contracts,  notes,  bills,  etc.,  shall  be  signed  by  the  president 
and  cashier;  and  all  suits,  actions,  etc.,  are  to  be  brought  in  the 
name  of,  and  also  against,  the  president  for  the  time  beings  and  not 
to  abate  by  his  death,  resignation  or  removal,  but  to  be  continued  in 
the  name  of  the  successor.  Twenty-fourth  section :  The  association 
may  purchase  and  hold  real  estate,  etc.,  the  conveyance  to  be  made 
to  the  president,  or  such  other  officer  as  shall  be  designated,  who  may 
sell  and  convey  the  same  free  from  any  claim  against  shareholders. 
Nineteenth  section :  The  shares  of  capital  stock  to  be  deemed  per- 
sonal property,  transferable  on  the  books  of  the  association ;  and 
every  person  becoming  a  shareholder  by  such  transfer  shall  succeed 
to  all  the  rights  and  liabilities  of  the  prior  holder.  Twenty-third 
section:  No  shareholder  to  be  personally  liable;  and  the  association 
is  not  to  be  dissolved  by  the  death  or  insanity  of  any  shareholder. 
I.    Upon  a  perusal  of  these  provisions,  it  will  appear  that  the  asso- 
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ciation  acquires  the  power  to  raise  and  hold  for  common  use  any  given 
amount  of  capital  stock  for  banking  purposes,  which,  when  subscribed, 
is  made  personal  property,  and  the  several  shares  transferable  the 
same  and  with  like  effect  as  in  case  of  corporate  stock ;  to  assume  a 
common  name  under  which  to  manage  all  the  affairs  of  the  associa- 
tion ;  to  choose  all  officers  and  agents  that  may  be  necessary  for  the 
purpose,  and  remove  and  appoint  them  at  pleasure.  It  will,  hence, 
be  seen,  that  although  the  association  may  be  composed  of  a  number 
of  different  persons,  holding  an  interest  in  the  capital  stock,  its  oper- 
ations are  so  arranged  that  they  do  not  appear  in  conducting  its 
affairs ;  all  are  so  bound  together,  so  molded  into  one,  as  to  consti- 
tute but  a  single  body,  represented  by  a  common  name,  or  names 
(the  knot  of  the  combination),  and  in  which  all  the  business  of  the 
institution  is  conducted  by  common  agents.  In  this  way  it  purchases 
and  holds  real  and  personal  property,  contracts  obligations,  discounts 
bills,  notes  and  other  evidences  of  debt,  receives  deposits,  buys  gold 
and  silver  bullion,  bills  of  exchange,  etc.,  loans  money,  sues  and  is 
sued,  etc.  It  is  true  some  portion  of  the  business  i^ conducted  in 
theassumed'  name7~aiTd"some~in  the  name  of  TEie^resident  for  the 
time.  beEig  ■  but  this_m  ,no„m,anaer ..changes  the  character  of  the  body. 
A  corporation  may  have  more  than  one  name ;  it  may  have  one  in 
which  to  contract,  grant,  _etc7,  and  another  in  which  to  sue  and  be 
si^ed;  so  it  may'Be  known  by  two  different  names,  and  may  sue  and 
besued  in  eiffier;~5ti(l"  the  narhe  of  the  presl'dent,  his  official  name,  or 

.any"  other,  will  answer  every  purpose.  "2  Bacon's  Abr.  "5";  2  Salk. 
45TT  2"Salkr23y ;  Ld.  RaymT  153,  680.  The  only  material  circum- 
stance is,  a  name,  or  names,  of  some  kind,  in  which  all  the  affairs  of 
the  company  may  be  conducted.  So  much,  and  no  more,  is  essential 
to  give  simplicity  and  effect  to  the  operation.  An  artificial  being  is 
thus  plainly  created,  capable  of  receiving  all  the  ample  powers  and 
privileges  conferred  upon  the  associations,  and  of  managing  their  di- 
versified concerns  in  an  individual  capacity.  All  business  is  to  be 
conducted  in  a  common  or  proper  name. 

2.  This  artificial  being  possesses  the  powers  of  perpetual  succes- 
sion. Neither  sale  of  shares  or  death  of  shareholders  affect  it;  if  one 
should  sell  his  interest,  or  die,  the  purchaser  or  representative,  by 
operation  of  law,  immediately  takes  his  place.  §  19.  Nor  can  the 
insanity  of  a  member  work  a  dissolution.  Id.  Officers  and  agents 
for  conducting  the  business  of  the  association  are  secured.  In  case 
of  vacancy,  by  death  or  otherwise,  the  place  may  at  once  be  filled. 
§  18.  For  the  entire  duration,  therefore,  of  the  association,  and  which 
may  be  without  limit,  §  16,  sub.  5,  the  whole  body  of  shareholders, 
though  perpetually  shifting,  constitute  the  same  uniform,  artificial 
being  which  is  to  be  engaged  through  the  instrumentality  of  officers 
and  agents  in  conducting  the  business  of  the  concern,  and  no  member 

,  is  personally  liable.  §  23.  Then,  as  to  the  powers  conferred,  with- 
out again  specially  recurring  to  them,  it  will  be  seen  at  once  that  the 
associations  possess  all  that  are  deemed  essential,  according  to  the 
most:"  appFbved  authorities,   to    constitute   a  corporate  body.     They 
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have  a  capacity^—,  l — XaJiaKeuperpetual  succession  under  a_common 
name,  and  in  an  artificial  form.  2.  To  take  and  granTjprogert^  SPi" 
tract  obligfati5ns7T57gnB7arf!d~be  sued '  by  its"c^6rp6rate  name  in  the 
s'ame  manner  as  an  individual.  '31  To  receive  grantspf  privileges  and 
immunities,  and  tir^lijoy  them  "in  common.  All  these  are  ^expressly 
granted,  Tnd~maity-H3aore-~besTde3~tlre™general  sweeping  clause,  '■'■to 
exercise  such  incidental  powers  as  shall  be  necessary  to  carry  on  such  I 
business"  (meaning  the  business  of  banking),  under  which  even  the 
seal  and  right  to  make  by-laws  are  clearly  embraced,  if  essential  in 
conducting  the  affairs  of  the  institution.     *     *     * 

By  CowEN,  J.  Independent  of  authority  and  general  reasoning, 
I  have  had  very  great  difficulty,  on  a  simple  reading,  to  avoid  see- 
ing plain,  direct  and  express  enactments  in  the  general  banking  law, 
conferring  all  the  requisites  demanded  by  counsel,  i.  I  read  of  a 
collective  existence,  i.  e.,  a  body  of  men  associated  under  a  name 
conferred  mediately,  i.  e.,  through  the  certificate  of  association,  by  the 
sovereign  power,  which  is  the  legislature.  2.  As  such  collective  ex- 
istence, I  read  that  the  association  has  a  Standing  in  court,  perhaps  in 
its  own  name,  or  at  least  in  the  name  of  its  president.  It  recovers 
judgments  for  debts  due  to  it,  and  execution  is  levied  on  its  property, 
upon  a  recovery  against  it.  3-1  read  of  power  to  take  and  convey 
title  to  property,  acquire  and  give  rights ;  all  this  to  be  done,  as  it 
must  be  in  every  corporation,  by  its  agents,  but  certainly  in  its  collec- 
tive name  and  designation ;  for  the  statute  demands  that  the  name 
which  it  assumes  sh£\ll  be  used  in  ail  its  dealings.  4.  I  shall  have 
occasion  to  shov/  that  under  a  general  provision  of  the  act,  there  can 
be  no  doubt  of  its  power  to  make  by-laws.  There  are  various  con- 
siderations connected  with  this  short  view  of  the  question,  which  may 
perhaps  tend  to  the  illustration,  distinctness  and  strength  of  that 
view. 

[Difference  Between  a  Partnership  and  a  Corporation'] — The  associa- 
tions formed  under  the  act  may,  like  our  ordinary  banks,  elect  their 
president,  cashier  and  directors,  confer. on  the  latter  as  I  have  as- 
sumed and  intend  to  show,  the  power  to  make  and  repeal  by-laws, 
to  regulate  elections,  and  through  their  proper  agents  in  the  name 
of  the  association,  to  exercise  all  the  other  functions  of  our  or- 
dinary incorporated  banking  institutions.  The  latter  are  well  known 
as  aggregate  moneyed  corporations.  , 

It  can  not  be  denied  that  a  voluntary  association  or  partnership 
might,  temporarily,  also  elect  the  like  officers  and  agents,  confer  upon 
them  nearly  the  same  powers,  and  perform  about  the  same  functions, 
without  any  charter  or  act  of  incorporation  whatever.  Collyer  on 
Partnership,  621,  Am.  ed.  1834.  There  is,  however,  much  difference 
between  the  power,  duration  and  legal  effect ;  a  corporation  aggre- 
gate is  in  law  an  individual  entirely  distinct  from  its  members^  each 
of  whom  may  hold  shares  or  interests  in  the  corporation,  legally 
transferable  in  virtue  of  its  charter ;  whereas  a  voluntary  association 
is  made  up  of  individuals  not  distinct  from,  but  belonging  in  their 
own  names  and  rights  to  the  company.     Their  shares  or  interests  are 

'  See  p.  170,  infra. 
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common  to  all ;  and,  except  so  far  as  these  may  be  made  up  of  prop- 
erty in  possession,  they  can  not  be  transferred  so  as  to  create  anything 
more  than  an  equitable  right  in  the  assignee.  Hence  a  voluntary 
company,  asserting  that  it  is  possessed  of  stock  transfei-able  at  the 
option  of  the  holder,  has  been  said  to  be  punishable  for  pretending  to 
act  as  a  corporation.     Collyer  on  Partnership,  624. 

The  members  of  a  copartnership  are  joint  tenants  in  the  stock  and 
all  the  effects  of  the  company,  and,  on  the  death  of  each,  his  interest 
in  the  common  choses  in  action,  at  law,  survives  to  the  other  mem- 
bers, while  his  interest  in  the  common  land  and  choses  in  possession 
passes,  as  an  undivided  share,  to  his  heirs  or  personal  representatives. 
Collyer  on  Partnership,  4,  5,  68.  The  nature  of  these  interests  and 
the.course  of  succession  are,  in  some  respects,  modified  by  the  court 
of  chancery.  Collyer  on  Partnership,  70,  'ji.  All  the  members 
must,  as  we  have  in  part  before  seen,  be  named  in  suits  by  or  against 
the  company,  the  right  or  liability  to  which,  on  the  death  of  one,  sur- 
vives to  all  the  others.  Collyer  on  Partnership,  386,  395,  420,  427. 
Each  is  individually  liable  for  the  whole  debts  due  from  the  company, 
Collyer  on  Partnership,  212,  and  may  release  and  discharge  all  the 
debts  due  to  them.  Collyer  on  Partnership,  239.  One  may  enter 
upon,  use  or  otherwise  control  all  the  common  property,  real  or  per- 
sonal;  indeed,  he  may,  in  general,  convert  it  to  his  own  use,  subject 
to  an  account.  Collyer  on  Partnership,  211.  All  the  remedies  inter 
se,  with  few  exceptions,  are  by  action  of  account  or  bill  in  equity. 
Collyer  on  Partnership,  143.  The  firm  can  not,  in  general,  sue  or 
be  sued  by  any  one  of  its  members,  for  this  would  involve  the  absur- 
dity of  a  man  being  both  plaintiff  and  defendant  on  the  same  record. 
f  Collyer  on  Partnership,  143,  644—5.  Partnerships  are  dissoluble,  not 
only  by  death  or  insanity,  but  by  the  bankruptcy  of  a  member ;  a 
general  sale  of  his  partnership  effects  by  execution ;  his  attainder  of 
felony,  if  it  result  in  his  civil  death ;  an  assignment  by  himself  of  all 
his  interest,  and  the  marriage  of  a  partner  who  is  a.  feme  sole.  Indeed, 
the  better  opinion  is,  that,  however  strong  the  provisions  against  a 
dissolution  may  be  in  the  articles  of  copartnership,  the  whole  concern 
may  be  dissolved  at  any  time,  by  the  act  of  a  single  partner,  at  his 
own  mere  pleasure.  Even  during  the  continuance  of  the  partnership, 
he  may  interrupt  its  proceedings,  by  interdicting  any  single  measure, 
though  agreed  on  by  a  majority  of  the  firm.  At  least  this  is  generally 
so  at  law,  and  the  power,  it  is  apprehended,  can  be  but  partially  quali- 
fied by  a  court  of  chancery.  Collyer  on  Partnership,  58,  §  2.  3 
Kent's  Comm.,  53-4,  3d  ed.  It  would  seem  clearly  to  follow,  if  it 
has  ever  been  disputed,  that  any  powers,  though  jointly  conferred  on 
others,  as  to  act  in  the  direction  of  affairs,  or  use  a  common  seal,  may 
be  revoked  at  the  pleasure  of  either  partner. 

Most  of  these  incidents  it  is  impossible  for  the  partners  to  avoid  by 
any  stipulations  in  their  articles  of  connection  ;  and  in  proportion  as  any 
body  of  men  is  authorized  by  statute  to  hold  property  and  sue  and  be 
sued  without  such  incidents,  they  approach  the  character  of  a  corpo- 
ration.    While  they  continue  partners  they  are  considered  as  natural 
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persons  merely,  as  so  many  joint  tenants  or  tenants  in  common,  of  all 
their  property.  In  proportion  as,  by  statute,  they  cease  to  be  so  they 
become  an  artificial  person.  These  two  are  the  only  persons  known 
to  the  law,  according  to  the  language  of  the  great  commentator, 
I  Black.  Comm.  123.  "Persons,"  says  he,  "are  divided  by  the  law 
into  either  natural  persons  or  artificial.  Natural  persons  are  such  as 
the  God  of  nature  formed  us.  Artificial  are  such  as  are  created  and 
devised  by  human  laws  for  the  purposes  of  society  and  government, 
which  are  called  corporations  or  bodies  politic."  In  another  part  of 
his  work,  i  Black.  Comm.  467,  he  shows  the  advantages  of  corpora- 
tions over  partnerships  or  voluntary  companies.  He  says  :  "Corpo- 
rations are  formed  in  order  to  preserve  entire  and  forever  those  rights 
and  immunities  which,  if  they  were  granted  only  to  those  individuals 
of  which  the  body  is  composed,  would,  upon  their  death,  be  utterly 
lost  and  extinct."  In  a  mere  voluntary  assembly  he  admits  the  indi- 
viduals that  compose  it  might  act  up  to  the  purposes  for  which  they 
associated  so  long  as  they  could  agree  to  do  so;  "but  they  could 
neither  frame  nor  receive  any  laws  or  rules  of  their  conduct ;  none,  at 
least,  which  would  have  any  binding  force,  for  want  of  coercive  power 
to  create  a  suflScient  obligation ;  and  when  they  are  dispersed  by  death 
or  otherwise,  how  shall  they  transfer  their  advantages  to  others 
equally  unconnected  with  themselves  ? 

"So,  also,  with  regard  to  holding  estates  or  other  property,  if  land 
be  granted  for  the  common  purpose  to  twenty  individuals  not  incor- 
porated, there  is  no  legal  way  of  continuing  the  property  to  any  other 
persons  for  the  same  purpose,  but  by  endless  conveyances  from  one  to 
another,  as  often  as  the  hands  are  changed.  But  when  they  are  con- 
solidated and  united  into  a  corporation,  they  and  their  successors  are 
then  considered  as  one  person  in  law;  ^s  one  person,  they  have  one 
will,  which  is  collected  from  the  sense  of  the  majority  of  the  individ- 
uals ;  this  one  will  may  establish  rules  and  orders  for  the  regulation 
of  the  whole,  which  are  a  sort  of  municipal  laws  of  this  little  republic ; 
or  rules  and  statutes  may  be  prescribed  to  it  at  its  creation,  which  are 
then  in  the  place  of  natural  laws ;  the  privileges  and  immunities,  the 
estates  and  possessions  of  the  corporation,  when  once  vested  in  them, 
will  be  forever  vested,  without  any  new  conveyance  or  new  succes- 
sions ;  for  all  the  individual  members  that  have  existed  from  the 
foundation  to  the  present  time,  or  that  shall  ever  hereafter  exist,  are 
but  one  person  in  law,  a  person  that  never  dies ;  in  like  manner  as 
the  river  Thames  is  still  the  same  river,  though  the  parts  which  com- 
pose it  are  changing  every. instant."  In  this  quotation,  I  have  taken 
the  words  of  Blackstone  as  he  applied  them,  by  way  of  example,  to 
the  case  of  a  college  in  one  of  the  English  universities  ;  and  without 
quoting  him  literally  throughout,  have  confined  myself  to  such  things 
as  the  learned  author  considers  peculiar  to  every  aggregate  corpora- 
tion. These  are,  in  short,  the  receiving  of  peculiar  laws  and  the 
making  of  by-laws  for  itself;  perpetual  succession,  both  as  to  its 
privileges  and  property;  the  having  one  will,  as  collected  from  the 
power  of  the  majority  to  make  by-laws ;   and  the  being  but  one  per- 
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son  in  law,  a  person  that  dies  not,  but  continues  the  same  individual, 
though  its  parts  may  change..    See,  also,  Ang.  &  Ames  on  Corp., 

[The  Idea  of  Perpetual  Succession.] — The  great  and  essential  object  to 
be  attained  by  the  creation  of  a  corporation,  is  conitnutiy  (^sometimes 
called  immortality)  and  ifidividuality;  "properties,"  says  Ch.  J. 
Marshall,  "by  which  a  perpetual  succession  of  many  persons  are  con- 
sidered as  the  same,  and  may  act  as  the  single  individual .  They 
enable  a  corJ)oration  to  manage  its  own  affairs,  and  to  hold  property 
without  the  perplexing  intricacies,  the  hazardous  and  endless  neces- 
sity of  perpetual  conveyances  for  the  purpose  of  transmitting  it  from 
hand  to  hand,"  Dartmouth  College  v.  Woodward,  4  Wheat.  636; 
Angel  &  Ames  on  Corp.,  2.  A  peculiar  sort  of  individuality^  and  a 
peculiar  mode  of  succession^  for  a  particular  purpose,  and  not  allowed 
by  the  general  law  to  natural  persons,  enter  into  every  definition  of  a 
corporation  that  I  have  seen,  i  Kyd  on  Corp., '2— 3.  With  us  there 
can  be  no  recent  creation  of  auch  an  artificial  person  except  by  stat- 
ute. 2  Kent's  Comm.,  276,  3d  ed.  No  agreement  of  individuals 
can  so  far  alter  the  nature  of  things  ;  and,  as  we  have  seen  of  persons, 
there  can  be  only  two  kinds,  natural  and  artificial,  so  there' can  be  but 
two  modes  in  which  property  is  transmitted  by  succession.  The  one 
takes  place  between  natural  persons,  of  which  we  have  an  example  in 
descent  on  the  death  of  the  ancestor ;  the  other  is  between  predeces- 
sors and  successors  in  a  corporation  aggregate  or  sole.  The  one  may 
be  called  a  natural,  and  the  other  an  artificial  succession ;  and  it  is 
evident  that  the  latter  can  not  exist  independent  of  a  corporation,  any 
more  than  the  former  without  natural  persons,  i  Kyd  on  Corp.  2—3. 
In  the  associations  created  by  the  banking  law  great  care  has  been 
taken  to  introduce  and  maintain  corporate  succession  in  every  part  of 
the  system.  I  have  already  endeavored  to  show  that  the  beneficial 
interest  in  all  its  refvL'l"^  pVr?"""^  prnperty^elnngs  to  any  associa- 
tion formed  under  that  law  as  an  individual.  If  J  have  succeedFd,  it 
follows  that  sucli  association  is  a  corporation.  The  principle  of  suc- 
cession is  equally  maintained  in  respect  to  the  president  for  the  pur- 
pose of  receiving  conveyances  of  real  estate  and  selling  it ;  and  so 
when  he  acts  as  the  organ  of  maintaining  actions  in  right  of  the  asso- 
ciation and  defending  actions  brought.  All  these  rights,  powers  and 
duties  pass  in  perpetual  succession  from  president  to  president  during 
the  existence  of  the  company.  The  president  and  his  successors  thus 
come  to  enjoy,  in  the  nature  of  a  sole  corporation,  a  perpetual  trustee- 
ship in  the  real  estate,  and  a  perpetual  power  or  control  over  it,  to- 
gether with  the  suits  of  the  company.  "From  their, having  ^er^e^aa/ 
succession,  and  suing  and  being  sued  in  their  political  character,  single 
persons  of  both  these  descriptions  have  (without  much  propriety,  as 
Mr.  Kyd  thinks)  been  uniformly,  in  the  books  of  English  law,  called 
corporations."  Kyd  on  Corporations,  19,  20.  "A  sole  corporation, 
as  its  name  implies,  consists  only  of  one  person,  to  whom  and  his 
successors  belongs  that  legal  perpetuity,  the  enjoyment  of  which  is 
V  denied  to  all  natural  persons."  Angell  &  Ames  on  Corporations,  18, 
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19;  I  Black.  Comm.,  469.  It  need  scarcely  be  remarked  that  the 
president  of  the  bankhig  associations  in  question  comes  fully  within 
the -general  definition. 

In  England,  sole  corporations  are  mostly  employed  to  hold  in  suc- 
cession the  rights  and  property  of  the  ecclesiastical  establishment ;  and 
it  is  said  they  can  not  take  personal  property  in  succession,  but  only 
real.  Sole  corporations  are  not  common  in  the  United  States.  Angell 
&  Ames  on  Corp.,  19,  20.  But  it  is  not  perceived  why  an  officer,  or 
other  person,  authorized  to  hojdpropertyjrea/  or  personal^  to  him  and 
nis  successors,  De"not  a  sole  corporation  within  the  plain  meaning  of 
the  detinitioa-  The  chamberlairi  of  LondoiT,"  who  may  take  a  recog- 
nizance to  him  and  his  successors^  in  his  political  capacity,  in  trust  for 
orphans,  was  said  to  be  a  sole  corporation  in  trust.  Byrd  v.  Wilford, 
Cro.  Eliz.  464.  It  was  there  said  by  Gawdy  and  Fenner,  Js.,  that  the 
chamberlain  was  a  special  corporation  for  that  purpose ;  and  an  obli- 
gation may  as  well  go  in  succession  as  land.  So  of  the  comptroller 
who  takes  an  assignment  of  stocks,  bonds  and  mortgages,  to  hold 
under  the  general  banking  law.  Surely  these  would  not,  on  his  death, 
go  to  his  executors.  They  are  holden  by  hirii  in  trust,  to  pay  th^ 
debts  of  the  association ;  and  would  pass  to  his  successors.  He  is 
equally  a  corporation  sole,  for  this  special  purpose,  according  to  the 
English  definition.  The  supervisor  of  a  town  may  sue  or  be  sued. 
2  R.  S.  387,  8,  §§  96  and  100,  2d  ed.  Suppose  he  were  authorized 
to  hold  lands  and  chattels  to  him  and  his  successors,  in  trust  for  his 
town,  would  he  not  be  a  sole  corporation,  as  the  board  of  supervisors 
or  loan  officers  are  an  aggregate  corporation  in  respect  to  lands  which 
they  hold  for  the  county.''     Denton  v.  Jackson,  2  Johns.  Ch.  R.  325. 

#The  grand  test  of  a  corporation  is  the  mode  in  which  property  suc- 
ceeds from  one  to^a^noSer.  When  it  does  not  go  to  the  heirs  of  the 
t  holder  as  a  natural  person,  it  passes  to  the  successor  or  successors, 
because  it  is  holden  in  a  corporate  capacity.  The  holders  are  there- 
fore said  to  be  a  person  or  body  politic  and  corporate,  in  opposition 
to  their  natural  capacity.  Thus,  all  property  must  be  holden  by 
natural  persons  or  corporations.  If  the  property  of  an  association 
under  the  general  banking  law  be  not  holden  in  the  natural  capacity 
of  the  different  members  as  partners,  the  only  alternative  remaining 
is  a  holding  by  corporations  aggregate  or  sole.  No  third  description 
of  person  is  known  to  our  law.  None  was  known  to  the  Roman  law. 
See  I  Browne's  Civil  and  Adm.  Law,  141.  None  to  any  system  of 
laws  with  which  we  are  acquainted. 

There  are  two  cases  in  i  Rolle's  Abr.,  515,  which  show  still  more  dis- 
tinctly that  the  president  of  an  association  and  the  state,  comptroller 
must  be  considered  each  as  sole  corporations.  One  is  where  a  presi- 
dent of  a  college  of  physicians  recovers,  in  that  character,  a  penalty 
against  a  party  for  practicing  without  license.  Another  is  where 
the  master  of  an  hospital  recovers,  in  that  character,  the  arrears  of 
the  annuity  due  to  the  hospital.  On  the  death  of  either  the  interest 
in  the  judgment  recovered  passes  to  his  successor,  and  not  to  his  ex- 
ecutor;  and  simply  because   the  debt  thus  goes   in   succession,  and 
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Toller  says  they  are  each  a  special  or  sole  corporation  like  the  cham- 
berlain of  London  before  mentioned.  Toll,  on  Ex.,  ch.  4,  §  3,  p. 
136,  ed.  of  1803.  See  also  i  Wms.  Ex.  546,  ed.  of  1832.  Atkins  v. 
Gardener,  Cro.  Jac.  159.  This  matter  is  very  fully  illusti"ated  in  z 
Black.  Comm.,431,  2.     *     *     * 

By  Bronson,  J. :  I  concur  fully  in  the  opinions  expressed  by  my 
brethren,  that  associationsformed  under J:he  general  banking^Jaw.are 
corporations,  and  that  the  a,fiseiiJL-of  two-thif3s  of  all  the  members 
electeato-each  branch  of  the  jegislature  was  necessaryToThe'^paising 
of  the  act.  But,  as  at  present  advised,  T'cah  not  'concur  Tinhe 
opinion"  fhat  the  legislature  ,  has  the  constitutional  power,  although 
two-thirds  may  assent,  to  provide  by  a  general  law  for  the  creation  of 
an  indefinite  number  of  corporations  at  the  pleasure  of  any  persons 
who  may  associate  for  that  purpose. 

It  was  conceded  on  the  argument,  that  the  demurrer  does  not  reach 
the  objection  that  the  act  was  not  passed  by  a  two-thirds  vote ;  and  I 
have  not,  therefore,  considered  the  question  whether  we  can  look  be- 
yond the  statute  book.  A  plea  may  render  it  necessary  for  us  to  pass 
upon  that  question. 

Judgment  for  plaintiff. 


Sec.  5.    Tests.     (4)   But  in  foreign  jurisdictions  the  powers  con- 
ferred, rather  than  the  legislative  declar-ati&n,  will  control.'  - 

EDGEWOETH  v.  WOOD,  Tkbasubee  op  the  United  States  Express 

Company. 

1896.     In  the  Supreme  Court  of   New  Jersey.     58  New  Jer- 
sey Law  (29  Vroom)  463—469 ,     3  Am.  &    Eng. 
Corp.  Cas.  (N.  S.)  299,   33  Atl.  940. 

On  rule  to  show  cause. 

Argued  at  November  term,  1895,  before  Beasley,  chief  justice, 
and  Justices  Magie  and  Ludlow. 

The  opinion  of  the  court  was  delivered  by  Magie,  J.  This  is  an 
action  in  tort  in  which  plaintiff  seeks  to  recover  damages  for  injuries 
suffered  by  him  by  reason  of  his  being  run  over,  in  a  public  street  in 
Jersey  City,  by  a  wagon  of  the  United  States  Express  Company,  neg- 
ligently driven  by  a  driver  in  the  employ  of  that  cpmpany.  The  jury 
having  rendered  a  verdict  for  plaintiff,  this  rule  to  show  cause  why  the 
verdict  should  not  be  set  aside  was  allowed.  Several  reasons  were 
filed  in  support  of  the  rule,  but  only  three  have  been  urged  in  the 
argument.     These  only  will  be  considered. 

It  is  first  contended  that  neither  plaintiff's  declaration  nor  the  evi- 
dence produced  by  him  discloses  any  liability  on  the  part  of  Theodore 
F.  Wood,  treasurer  of  the  United  States  Express  Company,  to  an- 
swer for  plaintiff's  injuries,  if  inflicted  as  he  claimed. 

'  See  note,  (5)  at  end  of  Article  I,  infra,  p.  32. 
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Plaintiff  claims  to  have  made  out  his  case,  in  this  respect,  in  the 
following  manner:  He  produced  proof  that  the  United  States  Ex-  • 
press  Company  was  an  association  organized  April  22,  1854,  under 
the  laws  of  New  York,  and  having  a  principal  place  of  business  in 
the  city  of  New  York,  and  that  Thomas  C.  Piatt  was  its  president 
and  Theodore  F.  Wood  its  treasurer.  He  put  in  evidence  chapter 
238  of  the  laws  of  New  York  for  the  year  1849,  and  sections  1919, 
1924  of  the  New  York  code  of  civil  procedure,  where'by  it  appeared 
that  any  association  thus  organized  was  expressly  authorized  to  sue 
and  to  be  sued  in  the  name  either  of  its  president  or  its  treasurer  for 
the  time  being.  Upon  this  he  contends  that  he  is  entitled  to  an  ac- 
tion against  Wood,  as  treasurer,  and  as  Wood  is  a  resident  of  New 
Jersey,  and  was  served  with  process  here,  that  our  courts,  by  comity, 
will  recognize  the  liability  to  suit  imposed  by  the  laws  of  New  York. 

In  opposition  to  this,  it  is  contended  on  the  part  of  defendant 
that  if  it  be  conceded  that  our  courts  will,  by  comity,  adopt  and  en- 
force remedies  against-  sn^h^agnctaTtWTg^'-irrthe  nrode  prescribed  by 
tYiela.w  oi-&e~si^Xe  under  which  they  came'mto  existence,  yet  if  the 
lawol/^js  state  has  furnished  a  mode  ot  proceclujfi>  by  which  reme-"" 
dies  against  such  associations  "may  be  enforced^  the  rule  of  comity 
c£ases_a  nd_the~m  ode  of  pro  ce  d'ure"pT5vi9g8rt)y  our  laws  mustbe  pur- 
sue^. The  supplement  to  the  Practice  act,  approved  May  23,  1890 
(Pamph.  L.,  p.  353;  Gen.  Stat.,  p.  2592,  §  342),  is  conceived  by 
counsel  to  have  furnished  a  mode  of  procedure  under  which  this  ac- 
tion could  have  been  maintained  against  the  United  States  Express 
Company. 

By  that  act  it  is  enacted  that  any  "unincorporated  company,  stock 
company  or  association,"  consisting  of  two  or  more  persons  united 
~?or  business  purposes  and  having  a  recognized  name,  may  be  sued_by 
that  name  in .  any  action  affecting  the  common  property  or  the  joint 
rights  and  liabilities  of  such  company  or  association.  Provision  is 
made  for  the  service  of  process  and  for  the  issue  of  an  execution  upon 
judgment  in  the  same  manner  as  upon  judgments  against  corporations. 
If  the  United  States  Express  Company  is  an  unincorporated  associa- 
tion, within  the  meaning  of  the  act,  it  would  seem  that  plaintiff  could 
,  have  brought  his  action  under  that  act. 

Questions  concerning  the  nature  of  associations  formed  under  the 
laws  of  New  York,  such  as  the  United  States  Express  Coinpany, 
have  been  frequently  considered  in  the  courts  of  that  state.  The  act 
of  1849  speaks  of  them  as  joint-slock  companies  or  associations.  By 
its  certificate,  this  company  calls  itself  a  joint-stock  company: 

In  the  earliest  case  to  which  my  attention  has  been  directed,  the 
question  requiring  solution  was  as  to  the  relation  between  a  share- 
holder and  such  a  company.  After  an  exhaustive  review  of  the  New 
York  statutes  on  the  subject,  Judge  Barnard  declared  that  such  com- 
panies had  all  the  qualities  of  corporations,  except  that  of  having  a 
common  seal.  His  conclusion  was  that  in  a  controversy  between  a 
shareholder  and  the  company,  he  was  not  to  be  considered  as  a.  part- 
ner in  a  partnershjp,  but  the  courts  must  deal  with  his  relation  follow-        «■ 
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ing  the  analogy  of  the  law  of  corporations.     Waterbury  v.  Merchants' 
Union  Express  Co.,  50  Barb.  157. 

In  a  later  case,  an  action  was  brought  by  a  shareholder  in  the  same 
company  against  Fargo,  its  president,  to  recover  for  the  loss  of  articles 
entrusted  to  it  for  transportation.  The  defense  was  that  the  owner  of 
an  interest  in  the  company  could  not  maihtain  such  an  action  against 
it,  which  it  was  claimed  was  like  an  action  by  a  partner  against  the 
partnership.  The  action  was  sustained  by  the  court  below.  West- 
cott  V.  Fargo,  President,  6  Lans.  319.  Upon  appeal,  the  opinion  was 
delivered  by  Dwight,  one  of  the  commissioners  of  appeal.  Upon  a 
review  of  the  statutes,  he  declared  that  the  president  or  treasurer  of 
one  of  these  joint-stock  companies  or  associations  was  to  be  regarded, 
for  the  purposes  of  an  action  against  the  company,  substantially  as  a 
corporation  sole ;  that  such  companies  possessed  some  powers  and 
privileges  of  corporations  not  possessed  by  individuals  or  partnerships, 
and  fhat  an  action  upon  a  liability  of  the  company  might  be  main- 
t^Jied  by  one  of  its  members.     Westcott  v.  Fargo,  61  N.  Y.  542. 

Later  the  United  States  Express  Company,  the  very  company  whose 
officer  is  here  sued,  objected  to  the  imposition  of  a  tax  upon  its  cor- 
r_porate  franchises  and  business  computable  upon  its  capital  stock,  un- 
!©er  an  act  taxing  corporations,  joint-stock  companies  and  associations 
incorporated  or  organized  under  any  law  of  the  state.  Its  contention 
was  that  it  was  neither  so  incorporated  nor  organized.  The  right  to 
impose  the  tax  was  sustained.  Judge  Danforth  saying:  "The  agree- 
ment which  brought  many  persons  into  one  artificial  body  was  so 
framed  as  to  accomplish  that  end,  and  in  proposing  to  conduct  its  af- 
fairs by  the  power  given  to  it  in  the  mode  prescribed  by  the  legisla- 
ture, they  must  be  deemed,  for  the  purposes  of  the  act  in  question, 
to  be  incorporated — that  is,  formed  or  united  under  the  law  of  the 
state,  whether  the  artificial  body  be  termed  a  corporation,  a  joint-stock 
company  or  association."  People,  ex  rel.  Piatt,  v.  Wemple,  117 
N.  Y.  136. 

Questions  have  also  arisen  respecting  the  right  to  remove  to  the 
federal  courts  actions  between  the  president  or  treasurer  of  such  com- 
panies and  other  persons. 

In  New  York,  it  was  held,  in  a  suit  by  Fargo  as  president  of  such 
a  company  organized  in  New  York,  that  tljejgompanjr^^was^tp^be  .con- 
sidered like  a  cprporationj„a_citizen  of  New  York,  andj.be-  action-was 
removable  to  the  United  States_court,  if__the  other  party  was  a  citizen 
of  ariother  state."  Fargo  v.  McVicker,  55  Barb.  437. 
"  In  the  United  States  Circuit  Court  for  the  District  of  Michigan, 
Judge  Brown  (now  justice  of  the  supreme  court)  held  that  such  a 
company  formed  ja  New  York  was  to  be  deemed  a  citizen  of^^New 
" Yor£, wjthaut  regard  to  the  citizenship  of  its  members.  "  Maltz  v. 
American  Express  Co.,  i  Flip.  611. 

In  another  case  in  the  federal  courts,  the  action  was  brought  by 
Fargo  as  president  of  such  a  company  against  a  citizen  of  a  western 
state,  and  Judge  Gresham  held  that  such  a  company  was  a  citizen  of 
New  York  and  could  maintain  an  action  in  those  courts,  notwithstand- 


§  5  NOTES   TO   ARTICLE   I.  3 1 

ing  the  fact  that  some  of  its  shareholders  were  residents  of  the  state 
in  which  the  defendant  resided.  Fargo  v.  L.,  N.  A.  &  C.  Ry.  Co., 
6  Fed.  Rep.  7^7-* 

In  the  case  last  cited  and  in  some  of  the  other  cases,  the  conclusion 
reached  has  not  been  deemed  invalidated  by  the  fact  that  some  of  the 
New  York  statutes  speak  of  such  companies  and  associations  as  unwi- 
corporated.  /^^^ 

In  Liverpool  Ins.  Co.  v.  Massachusetts.  loWall.  1^66,  the  supreme 
court  of  the  United  States  held  that  an  Bnglish  joint  stocu;  associa- 
tion,  which  was  endowed  with  certain  corporate  powers,  must  be  con- 
sidered by  our  courts  to  be  a  corporation,  notwithstanding  the  acts  of 
parliament  declared  that  such  associations  should  not  be  held  to  be 
corporations. 

[Test  of  Corporate  Existence.] — Whether  an  aggregation.,  of  indi- 
viduals united  in  an .  artificial  body  is  a  cor'porationjiZ.JisL.is^tp  be 
determined  rather  by  the  faculties  an^'j),owers  conferred,  u-pon  the 
boEf~tKanTiythe  name  or  description  given  tojt. 

"ITpbn  this  review,  I  have  reached  the  conclusion  that  the  TTnited 
States  'Express  gompany  is  a  corporate  entitv,  empowered  to  sue  and 
be_sued.  not,  as  is  usual,  in  a  corporate_jiam,e,-hut-Jxi-~the-name  of 
desienated  otlic^r|S.  .  To  such  a  corporation  the  act  of  i8qo  does  not 
apply,  and  this  action  was  therefore  properly  brought  against  Wood 
as  treasurer,  whose  status  in  the  suit  is  not  that  of  an  individual  but 
of  a  representative  of  the  company. 

This  reason  can  not,  therefore,  prevail. 

[Points  of  opinion  relating  to  sufficiency  of  evidence  are  omitted.] 

The  rule  to  show  cause  should  be  discharged. 
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3 .  Definitions:  For  the  authorities  favoring  one  or  the  other  of  the  defini- 
tions given  above,  see  notes  to  Articles  II,  III  and  IV,  infra,  pp.  72,  109,  157. 
Definitions  of  corporations  will  be  found  in  the  following  cases :  1804,  Head  v. 
Providence  Ins.  Co.,  2  Cranch  (U.  S.)  127,  on  167;  1809,  Bank  of  United 
States  v.  Deveaux,  5  Cranch  (U.  S.)  61;  1819,  Trustees  Dartmouth  Col.  v. 
Woodward,  4  Wheaton  518,  on  636,  667 ;  1839,  Thomas  v.  Dakin,  22  Wendell 
(N.  Y.)  9,  70,  104,  mpra,  p.  19;  1840,  Warner  v.  Beers,  23  Wendell  (N.  Y.) 
108, 123, 124,  supra,  p.  2;  1841,  People,  ex  rel.  Bank  of  Watertown,  v.  Asses- 
sors, etc.,  1  Hill  fN.  Y.)  616,  620;  1844,  Louisville  C,  etc.,  R.  Co.  v.  Let- 
son,  2  Howard  fU.  S.)  497,  552;  1860,  The  Ohio  Ins.  Co.  v.  Nunemacher, 
15  Ind.  295;  1861,  Ohio  and  Mississippi  R.  Co.  v.  Wheeler,  66  U.  S.  (1 
Black)  286,  295;  1872,  Railroad  CommissioneiS-J^— JBr-&..^0.  C.  E.  Co.,  63 
Maine  269,  277;  1872,  Thompson -v.  Waters,  l^Mich.  214,^23;  1875,  Board 
of  Commrs.  Tipo.  Co.  v.  L.  M.  &  B.  R.,  50  In*r-83r1U8r4878,  State  v.  M. 
L.  S.  &  W.  R.  Co.,  45  Wis.  579,  592;  1882,  Bait.  &  P.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317,  330;  1890,  United  States  v.  Trinidad  Coal  &  C.  Co., 
137  U.  S.  160;  1898,  Andrews  Bros.  v.  Youngstown  Coke  Co.,  86  Fed.  R.  585. 

2.  The  New  York  Bank  Cases:  The  second  resolution  adopted  by  a  vote 
of  22  to  3,  in  the  case  of  Warner  v.  Beers,  siipra,  p.  14,  that  the  associations 
organized  under  the  banking  act  of  1838,  "are  not  bodies  politic  or  corporate, 
within  the  spirit  and  meaning  of  the  constitution,"  did  not  settle  the  law  that 
"  '  These  views  have  been  sabstantiallyoyerrtiled  jn  1900,  Great  Southern 
Fi re  ProofHoteTCO.  V.  JOntitirTmr-STligr"  '"" " 
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such  associations  were  not  corporations  for  any  purpose,  but  only  that  they 
■  were  not  so  "within  the  spirit  and  meaning"  of  the  constitution.  See  particu- 
larly 1841,  People  v.  Assessors  of  Watertown,  1  Hill  (N.  Y.)  616,  618;  1845, 
De  Bow  V.  People,  1  Denio  (N.  Y.)  9, 14 ;  1845,  Gifford  v.  Livingston,  2  Denio 
(N.  Y.1380,  382;  1850,  Gillet  v.  Moody,  3  N.Y.  485.  The  decisions,  generally, 
after  Warner  v.  Beers,  tTftate^i  thuHfi  institutions  for  most  purposes  ag_£2.rpo- 
rations.  The  cases  are  f  1840,  Parmly  v.  Tenth  ward  Ban^,  3  llJdw.  On.  395 ; 
l84U,1)elaiield  v.  Kinney,  24  Wend.  345;  1841,  People  v.  Assessors  of  Water- 
town,  1  Hill  616;  Bank  of  Watertown  v.  Assessors  of  Watertown,  25  Wend. 
686;  1842,  Willoughby  V.  Comstock,  3  Hill  389;  1842,  People  v.  Supervisors 
of  Niagara,  4  Hill  20;  1843,  Leavitt  v.  Tylee,  1  Sandf.  Ch.  207;  1844,  Super- 
visors bf  Niagara  v.  People,  7  Hill  504 ;  1844,Boisegerard  v.  New  York  Bank- 
ing Co.,  2  Sandf.  Ch.  23;  1844,  Matter  of  Bank  of  Dansville,  6  Hill  370;  1845, 
Gifford  V.  Livingston,  2  Denio  380  (Court  for  Correction  of  Errors,  overrul- 
ing 1845,  De  Bow  v.  People,  1  Denio  9  (Supreme  Court) ;  1843,  Leavitt  v. 
Yates,  4  Edw.  Ch.  134;  1846,  Sagory  v.  Dubois,  3  Sandf.  Ch.  466,  485;  1848, 
Leavitt  v.  Blatchford,  5  Barb.  9;  1850,  Ouyler  v.  Sanford.  8  Barb.  225;  1850, 
Gillet  V.  Moody,  3  N.  Y.  (Comst.)  479;  1851,  Palmer  v.  Lawrence,  5  N.  Y. 
(1  Seld.)  389;  1852,  Talmage  v.  Pell,  7  N.  Y.  (3  Seld.)  328;  Tracy  v.  Talmage, 
18  Barb.  456;  1855,  Gillet  v.  PhiUips,  13  N.  Y.  (3  Kern.)  114;  1858,  Leavitt 
V.  Blatchford,  17  N.  Y.  521jJ859,  Codd  r.  Eathbone,  19  N.  Y.  37. 

The,  Miehig'an  DisenssioiK  Sec.  2,  art.  12,  of  the  constitution  of  Michi- 
gan7  IH'Sb,  proviaed,  rhe  le^lature  shall  pass  no  act  of  incorporation' unless 
with  the  assent  of  at  least  two-thirds  of  each  house."  In  1837  (Sess.  L.  1837, 
p.  76),  an  "Act  to  organize  and  regulate  banking  associations"  was  passed. 

jBhe  constitutionality  of  this  act  came  before  the  United  States  circuit  court 
'■^r  Michigan  for  adjudication  in  1840,  in  the  case  of  Falconer  v.  Campbell,  2 
McLean  0.  C.  (7th  Circuit),  195;  Federal  Cases,  4620;  10  Myers'  Fed.  Dec, 
18,  inft-a  p.  287 ;  the  question  as  to  whether  the  act  had  received  the  required 
majority  was  argued,  but  it  was  held  not  properly  raised  by  the  -demurrer. 
TJigjaMxLllrfdthelaw^constiti^^ 

aijdthat^an^lndetlnite  number  might  be  created,  or  provided  for,  by  one  gen- 
ejantct:  In~l"83^~"1rr  the  case  of  ~l3rnererrpTet;eiver  of  bank  of  Niles  v.  (Jraves, 
nronglass  (Mich.)  351,  the  same  points  were  argued  before  the  supreme 
court  of  Michigan,  and  the  law  was  held  nncnnstitutional.  because.it  attempted 
to  cre(;fe-6eyiwatifflaa»-a-nd-anjiid£flnite  number  of  theih  5^onfi_timai_^is,  it 
was  heldi_could  noijb&done,  because  the  constitutToHTneant.  to  require  a  two- 
thirdsvofeihTHe  creation  of  each  and' every  corporation.    This-holding-has 

"been  followed  since,  in  regard  to^je_banking"act  of  1837,  but  not  extended  to 
other  general  corporation  laws.  See  2  DougrXMich.)  "160,  195;  1  Mich.  119 
120,  121,  482,  512;  2  Mich.  287;  5  Mich.  259;  13  Mich.  151;  16  Mich.  258.  and 
45  Mich.  510.    Also  1849,  Nesmith  v.  Sheldon,  48  IT.  S.  (7  How.)  812. 

4.  Later  holding's:  Many  of  the  same  points  have  been  discussed  in  the  New 
York  courts  as  to  the  nature  of  their  joint-stock  associations,  as  were  in  the 
bank  cases.  People  v.  Coleman,  133  N.  Y.  279,  supra,  p.  15,  is  the  best 
case.  Others  are:  1867,  Waterbury  v.  Merchants'  Union  Express  Co  50 
Barb.  (N.  Y.)  157;  1869,  Fargo  v.  McVicker,  55  Barb.  4137;  1875,  Westcott  v 
FargOj  61  N.  Y.  542;  1886,  Van  Aernam  v.  Bleistein,  etc.,  ]02  N.  Y.  355,  ]6 
American  and  Eng.  Corp.  Cas.  103;  1889,  People,  ex  rel.  Piatt  v  Wemple- 
117  N.  Y.  136,  29  American  and  Eng.  Corp.'^Cas.  610;  1892,  McCabe  v  Good- 
fellow,  133  N.  Y.  89,  37  American  and  Eng.  Corp.  Cas.  73. 

5.  Note  as  to  the  fourth  test  above  ffiven;  This  is  qualified  in  many  of  the 
states  by  the  rule  that  the  decisions  of  the  courts  of  the  state  creating  the  insti- 
tution in  question,  as  to  whether  it  is  a  corporation  or  not,  will  be  deemed 
controlling.  See  1871,  Taft  v.  Ward,  106  Mass.  518;  1880,  Railroad  Co  v  Pear- 
son, 128  Mass.  445;  1883,  Gleason  v.  McKay,  134  Mass.  419,rafra,D  167-  1895 
Gregg  V.  Sandford,  12  C.  C.  A.  525,  65  Fed.  Rep.  151,  48  Am.  and  Eng  'Corn 
Cas.  292.  In  Liverpool  Insurance  Co.  v.  Massachusetts',- 10  Wall  (U  S  1  566 
the  supreme  court  applied  the- rule  given  as  the  fourth  test  above,  and  held  aii 
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English  insurance  nompany  to  be  a  corporation,  notwithstanding  the  act  of 
parliament  und«r  which  it  was  created  ex:pressly  provided  it  should  not  be 
so  considered.  Tiiis  holding,  however.yWas  not  ripcp.saji.rv  t.n  t|iA  dp.nision  nf 
the  case.  But  in  1889,  Chapman  v.  Barney,  129  U.  B.  677,  the  same  court 
'  hfei'd  it  would  follow  the  decisions  or  the  statutes  of  the  states  in  which  the 
institution  was  organized  as  to  its  nature.  For  further  upon  this  point,  see 
note  to  Article  V,  infra,  p.  175 ;  1900,  Great  Southern  F.  Hotel  Co.  v.  Jones, 
177U.S.449.  ^— ~ -,.. —    ■'  ■  .......-, 


ARTICLE  II.   THE  CORPORATION  AS  A  PERSON. 

Sec.  6.     For  most  purposes  a  corporation  is  considered  as  a  per- 
son having,  as  such,  rights,  duties  and  liabilities. 

"For  by  incorporation  it  acquires y«<j  personce,  and  becomes  per- 
sona politica ,  and  is  capable  of  all  civil  rights  habendi  et  agendi." 

Per  Attorney-General,  §mo  Warranto,  v.  London,  3-8  as  given  in 
Corny n's  Digest,  Corporation,  under  Franchises  (F)  F.  1.  Also, 
8  Howell's  State  Trials,  p.  1039,  on  1155. 

(i)    And  particularly ,  having  rights:    {a)  Under  the  com- 
mon law. 

TRUSTEES  OP  the  TJNIVERSITY  of  NORTH  CAROLINA  v.  FOY 
AND  BISHOP.' 

.1805.     In  the  Court  of  Conference  of  North  Carolina,     i 
Murphy  (N.  C.)  Reports '58-92,  3  American  Dec.  672. 

Locke,  J.,  delivered  the  opinion  of  the  court.  The  legislature  of 
North  Carolina,  in  the  year  1789,  granted  to  the  trustees  of  the  vmi- 
versity  "all  the  property  that  has  heretofore  or  shall  hereafter  escheat 
to  the  state."  And  by  another  act,  passed  in  the  year  1794,  they 
also  granted,  "the  confiscated  property  then  unsold."  By  an  act 
passed  in  the  year  1800,  they  declared,  "that  from  and  after  the  pass- 
ing of  this  act,  all  acts  and  clauses  of  acts,  which  have  heretofore 
granted  power  to  the  trustees  of  the  University,  to  seize  and  possess 
any  escheated  or  confiscated  property,  real  or  personal,  shall  be  and 
the  same  is  hereby  repealed  and  made  void. 

'■'■And  be  it  further  enacted.  That  all  escheated  or  confiscated  prop- 
erty which  the  said  trustees,  their  agents  or  attorneys,  have  not  legally 
sold  by  virtue  of  the  said  laws,  shall  from  hence  revert  to  the  state, 
and  henceforth  be  considered  as  the  property  of  the  same,  as  though 
such  laws  had  never  been  passed." 

'Statement  of  facts  (except  as  given  in  opinion),  arguments  and  dissent- 
ing opinion  of  Hall,  J.,  omitted.  Also  parts  of  the  opinion  of  the  court  by 
Locke,  J. 

3— WiL.  Cases. 
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The  trustees  of  the  university,  in  pursuance  of  the  powers  vested 
in  them  by  the  act  of  1789,  have  brought  this  suit  to  recover  the  pos- 
session of  a  tract  of  land  escheated  to  the  state  before  the  passing  of 
the  repealing  act  in  the  year  1800.  The  defendants  have  pleaded 
this  repealing  act  in  bar,  by  which  they  allege  the  power  of  the  trus- 
tees to  support  this  action  is  entirely  destroyed.  It  is  therefore  now 
to  be  considered  how  far  the  trustees  have  title  under  the  act  of  1789? 
and  in  the  next  place,  how  far  they  are  divested  of  that  title  by  the 
repealing  act  of  1800. 

[After  holding  the  act  of  1789  passed  the  title  to  the  trustees,  and  some  re- 
marks as  to  the  general  constitutional  proviaions,  proceeds:] 

Some  light  will  he  thrown  upon  this  subject  by  examining  the  na- 
ture of  corporations,  how  property  can  be  taken  from  them,  and  how 
they  can  be  dissolved.  Corporations  are  formed  for  the  advancement 
of  religion,  learning,  commerce  or  other  beneficial  purposes.  They 
are  either  aggregate  or  sole,  and  created  by  grant  or  by  law. 

[Eights.] — When  they  are  once  erected,  they  acquire -many  rights, 
powers,  capacities  and  some  incapacities,  i  Black.  455,  as  (i)  to 
have  perpetual  succession ;  and  therefore  all  aggregate  corporations 
have  necessarily  the  power  of  electing  members  in  the  room  of  those 
who  die,  to  sue  and  be  sued  and  to  do  all  other  acts  as  natural  per- 
sons;  (2)  to  purchase  lands  and  to  hold  them  for  the  benefit  of 
themselves  and  successors;  (4)  to  have  a  common  seal;  (5)  to 
make  by-laws  for  the  better  government  of  the  corporation.  These 
corporations  can  not  commit  crimes,  although  their  members  riiay^in 
their  individual  capacity.  The  (^z<^?'e.f  of  those  bodies  consist  in  act- 
ing up  to  the  design  for  which  they  were  instituted.  Let  us  next  in- 
quire how  their  corporate  property  can  be  taken  from  them  and  how 
they  may  be  dissolved.  A  member  may  be  disfranchised  or  lose  his 
place  by  his  own  improper  conduct,  or  he  may  resign.  A  corpora- 
tion may  be  dissolved  by  act  of  parliament,  which  is  boundless  in  its 
operation ;  by  the  natural  death  of  all  its  members,  in  case  of  an  ag- 
gregate corporation ;  by  surrender  of  its  franchises  into  the  hands  of 
the  king,  which  is  a  kind  of  suicide ;  by  forfeiture  of  its  charter 
through  negligence  or  abuse  of  its  franchises,  in  which  case  the  law 
judges  the  body  politic  to  have  broken  the  condition  on  which  it  was 
incorporated,  and  therefore  the  incorporation  to  be  void  ;  and  the  reg- 
ular course  is  to  bring  an  information  in  the  nature  of  a  quo  warranto, 
to  inquire  by  what  authority  the  members  now  exercise  their  corpo- 
rate power,  having  forfeited  it  by  such  and  such  proceedings,  i 
Black.  485 ;  3  Black.  263.  None  of  these  prerequisites  have  been 
Jone  in  the  present  case. 

We  are  then  led  to  inquire  into  the  soundness  of  an  argument 
greatly  relied  on  by  the  defendant's  counsel,  that  those  who  create 
:an  destroy.  The  legislature  have  not  pretended  to  dissolve  the  cor- 
poration, but  to  deprive  them  of  a  part  of  the  funds  that  were  deemed 
to  be  vested  in  them,  and  to  transfer  those  funds  to  the  state.  In 
England  the  king's  consent  to  the  creation  of  any  corporation  is  ab- 
solutely necessary,  either  given  expressly  by  charter  or  by  act  of  par- 
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liament,  where  his  assent  is  a  necessary  ingredient  or  implied  by 
prescription,  i  Black.  472,  473.  The  king  may  grant  to  a  subject 
the  power  of  erecting  a  corporation ;  and  yet  it  is  the  king  that  erects, 
the  subject  is  but  the  instrument,  i  Black.  474.  Where  there  is  an 
endowment  of  lands,  the  law  distinguishes  and  makes  two  species  of 
foundation ;  the  first,  foundatio  incipiens,  or  the  corporation,  in 
which  sense  the  king  is  the  founder  of  all  colleges  and  hospitals  ;■  the 
other,  fundatio  perficiens,  or  the  dotation  of  it,  in  which  sense  the 
first  gift  of  the  revenues  is  the  foundation,  and  who  gives  them  is  the 
founder,  i  Black.  481.  The  constitution  directed  the  general  as- 
sembly to  establish  this  institution  and  endow  it;  then  it  would  seem, 
from  the  principle  upon  which  all  this  doctrine  is  predicated,  that  the 
constitution  and  not  the  legislature  had  erected  this  corporation,  the 
legislature  being  only  the  agent  or  instrument  whose  acts  are  valid 
and  binding  when  they  do  not  contravene  any  of  the  provisions  of  the 
constitution.     »     *     » 

But  one  great  and  important  reason  which  influences  us  in  deciding 
this  question  is  the  loth  section  of  the  bill  of  rights,  which  declares 
"that  no  freeman  ought  to  be  taken,  imprisoned  or  disseized  of  his 
freehold,  liberties,  or  privileges,  or  outlawed,  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liberty  or  property,  but  by 
the  law  of  the  land."  It  has  been  yielded  on  the  part  of  the  defend- 
ants that  if  the  legislature  had  vested  an  individual  with  the  property 
in  question,  this  section  of  the  bill  of  rights  would  restrain  them  from 
depriving  him  of  such  right ;  but  it  is  denied  that  this  section  has  any 
operation  on  corporations  whose  members  are  mere  naked  trustees, 
and  have  no  interest  in  the  donation,  and  especially  on  a  corporation 
erected  for  a  public  purpose.  It  is  also  insisted  that  the  term,  "Law 
of  the  Land,"  does  not  impose  any  restrictions  on  the  legislature, 
who  are  capable  of  making  the  law  of  the  land,  and  was  only  in- 
tended to  prevent  abuses  in  the  other  branches  of  government.  That 
this  clause  was  intended  to  secure  to  corporations  as  well  as  to  individ- 
uals the  rights  therein  enumerated,  seems  clear  from  the  word  '■'■lib- 
erties," which  peculiarly  signifies  those  privileges  and  rights  which 
corporations  have  by  virtue  of  the  instruments  which  incorporate  them, 
and  is  certainly  used  in  this  clause  in  contradistinction  to  the  word 
"liberty,"  which  refers  to  the  personal  liberty  of  the  citizen.  We 
therefore  infer  that  by  this  clause  the  legislature  are  as  much  restrained 
from  affecting  the  property  of  corporations,  as  they  are  that  of  a  private 
individual,  unless  the  expression,  "Law  of  the  Land,"  should  re- 
ceive the  construction  contended  for  on  the  part  of  the  defendant.  It  is 
evident  the  framers  of  the  constitution  intended  the  provision  as  a  re- 
straint upon  some  branch  of  the  government,  either  the  executive, 
legislative  or  judicial.  To  suppose  it  applicable  to  the  executive 
would  be  absurd  on  account  of  the  limited  powers  conferred  on  that 
officer ;  and  from  the  subjects  enumerated  in  that  clause  no  danger 
could  be  apprehended  from  the  executive  department,  that  being  en- 
trusted with  the  exercise  of  no  powers  by  which  the  principles  thereby 
intended  to  be  secured  could  be  affected.     To  apply   it  to  the  judi- 
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ciary  would,  if  possible,  be  still  more  idle,  if  the  legislature  can  make 
the  '■'•Law  of  the  Land."  For  the  judiciary  are  only  to  expound  and 
enforce  the  law  and  have  no  discretionary  powers  enabling  them  to 
judge  of  the  propriety  or  impropriety  of  laws.  They  are  bound, 
whether  agreeable  to  their  ideas  of  justice  or  not,  to  carry  into  effect 
the  acts  of  the  legislature  as  far  as  they  are  binding  or  do  not  contra- 
vene the  constitution.  If  then  this  clause  is  applicable  to  the  legisla- 
ture alone,  and  was  intended  as  a  restraint  on  their  acts  (and  to  pre- 
sume otherwise  is  to  render  this  article  a  dead  letter),  let  us  next  in- 
quire, what  will  be  the  operation  which  this  clause  will  or  ought 
to  have  on  the  ,  present  question .''  It  seems  to  us  to  warrant  a 
belief  that  members  of  a  corporation,  as  well  as  individuals,  shall  not 
be  so  deprived  of  their  liberties  or  property,  unless  by  a  trial  by  jury 
in  a  court  of  justice,  according  to  the  known  and  established  rules  of 
decision,  derived  from  the  common  law,  and  such  acts  of  the  legisla- 
ture as  are  consistent  with  the  constitution — and  although  the  trustees 
are  a  corporation  established  for  public  purposes,  yet  their  property  is 
as  completely  beyond  the  control  of  the  legislature  as  the  property  of 
individuals  or  that  of  any  other  corporation.  Indeed,  it  seems  diffi- 
cult to  conceive  of  a  corporation  established  for  merely  private  pur- 
poses. In  every  institution  of  that  kind,  the  ground  of  the  establish- 
ment is  some  public  good  or  purpose  intended  to  be  promoted ;  but  in 
many,  the  members  thereof  have  a  private  interest,  coupled  with  the 
public  object.  In  this  case  the  trustees  have  no  private  interest  be- 
yond the  general  good ;  yet  we  conceive  that  circumstance  will  jiot 
make  the  property  of  the  trustees  subject  to  the ,  arbitrary  will  of  the 
legfsteture.  The  property  vested  in  the  trustees  must  remain  for  the 
uses  mtended  for  the  university,  until  the  judiciary  of  the  country,  in 
the  usual  and  common  form,  pronounce  them  guilty  of  such  acts,  as 
will,  in  law,  amount  to  a  forfeiture  of  their  rights  or  a  dissolution  of 
their  body.  The  demurrer  must  therefore  be  allowed,  and  the  plea 
in  bar  overruled. 

[Note,.    It  should  be  remembered  this  case  was  decided  before  the  case  of 
Trustees  of  Dartmouth  College  v.  Woodward,  4  Wheat.  (U.S.)  518,  infra,  p.  708.  ] 
NoU.    The  rights  of  corporations  is  the  subject  of  chapter  12,in/»'a,  p.  914. 


Sec.  7.    Same.    (5)  Under  the  United  States  constitution. 

THE  EAILBOAD  TAX  OASES. 

COUNTY  OF  SAN  MATEO  v.  SOUTHEEN  PACIFIC  E.  CO.* 

1882.     In  United  States  Circuit  Court,  District  of  California. 
13  Federal  Reporter  722-782,  with  note  782-789. 

[Action  to  recover  taxes  and  penalty  of  the  Southern  Pacific  Rail- 
road Company,  a  corporation  formed  under  the  laws  of  California. 

'  Case  taken  to  supreme  court  of  the  United  States ;  settled  and  disposed  of, 
116  U.  S.  138.  See,  also,  Santa  Clara  County  v.  Southern  Pacific  E.  Co.,  118 
U.  S.  394,  on  396.  Statement  of  facts  condensed.  Only  so  much  of  the  opin- 
ions as  bears  directly  on  the  rights  of  corporations  under  the  14th  amendment 
.of  the  United  States  constitution  is  given. 
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By  the  California  constitution  all  property,  with  certain  exceptions,  is 
to  be  taxed  according  to  its  value ;  but.  in  ascertaining  the  value  of 
property  owned  by  individuals  the  amount  unpaid  of  any  mortgage 
upon  it  is  to  be  deducted  from  the  assessed  value,  and  the  tax  levied  . 
on  the  balance,  as  against  the  owner.  "The  franchise,  roadway,  road- 
bed, rails  and  rolling  stock  of  all  railroads  operated  in  more  than  one 
county,"  are  to  be  assessed  at  their  actual  value  and  apportioned  to 
the  various  municipal  subdivisions  in  proportion  to  mileage,  without 
any  deductions  for  any  mortgages  on  the  prdperty.  Also,  the  statutes 
provide  for  notice  and  hearing  by  the  parties  affected  before  the  as- 
sessment is  complete,  in  all  cases  except  railroads  operated  in  more 
than  one  county. 

The  railroal  company  ^contended :  (i)  That  the  assessment,  because 
no  deductions  for  mortgages  were  allowed,  as  in  other  cases,  had  the 
effect  of  denying  it  the  equal  protection  of  the  laws  guaranteed  by  the 
14th  amendment  of  the  IJnited  States  constitution.  (2)  Also,  tnat 
the  fact  that  no  notice  was  provided  for,  deprived  it  of  its  property' 
without  due  progags  of  law,  contrary  to  the  same  amendment!        * 

The  county  contenSeth  (i)  That  the  state's  authority  to  tax  is  un- 
limited except  by  the  United  States  constitution.  (2)  That  the  United 
States  constitution  did  not  forbid  the  classification  of  property  for  tax- 
ation. (3)  That  the  14th  amendment  did  not  apply.  (4)  That  cor- 
f  orations  were  not  persons  -within  the  meaning  of  the  amendment. 
(5)  That  the  statute  requiring  a  statement  of  property  by  the  railroad 
company  was  sufficient  notice;  and  (6),  that  the  provisions  relative 
to  taxation  of  railroads  are  to  be  treated  as  conditions  upon  the  con- 
tinued existence  of  the  corporations.] 

Field,  J.  *  «  *  The  fourteenth  amendment  of  the  constitu- 
tion, in  declaring  that  no  state  shall  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  imposes  a  limitation  upon 
the  exercise  of  all  the  powers  of  the  state  which  can  touch  the  indi- 
vidual or  his  property,  including  among  them  that  of  taxation.  What 
ever  the  state  may  do,  i_t,C3il-..not. deprive  any  one  within  its  jurisdic- 
tion of  the  equai  .protection_ofJJjjgJaws.  And  by  equal  protection  of 
the  laws  is  meant  equal  security  under  them  to  every  one  on  similar 
terms — in  his  life,  his  liberty,  his  property,  and  in  the  pursuit  of 
happiness.  It  not  only  implies  the  right  of  each  to  resort,  on  the  same 
terms  with  others,  to  the  courts  of  the  country  for  the  security  of  his 
person  and  property,  the  prevention  and  redress  of  wrongs  and  the 
enforcement  of  contracts,  but  also  his  exemption  from  any  greater 
burdens  or  charges  than  such  as  are  equally  imposed  upon  all  others 
under  like  circumstances. 

Unegual  exactions  in  every  form,  or  under  any  prepense,  ar^_abso- 
lutely  forbidden;'  and,"of""e'0Tffse7une^guaI^  taxation,  for  it  is  in  that 
TofirfTEat  oppreisTve  burdens~af e 'usually  laid."  It  is  not  possible  to 
conceive  equal  protection  under  any  system  of  laws  where  arbitrary 
and  unequal  taxation  is  permissible;  where  different  persons  may  be 
taxed  on  their  property  of  the  same  kind,  similarly  situated,  nt  differ- 
ent rates ;  where,  for  instance,  one  may  be  taxed  at  i  per  cent,  on  the 
value  of  his  property,  another  at  3  or  5  per, cent. ,  or  where  one  may  be 
thus  taxed  according  to  his  color,  because   he  is  white,  or  black,  or 
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brown,  or  yellow,  or  according  to  any'  other  rule  than  that  of  a  fixed 
rate  proportionate  to  the  value  of  his  property.     *     »     * 

If  we  may  now  look  at  the  scheme  of  taxation  prescribed  by  the 
coflyliLuLloU  ofCaTiiornia  for  the  property  of  railroad  companies,  we 
shall  perceive  a  flagrant  departure  from  the  rule  of  equality  and  uni- 
ftTmity'so"essential  to  equality  in  the  distribution  of  the  burdens  of 
government.  Whenever  an  individual  holds  property  incumbered 
with  a  mortgage  he  is  assessed  at  its  T'alue,  after  deducting  from, it 
the  amount  of  the  mortgage."  If  a  railroad  company  holds  property 
subject  to  a  mortgage,  it  is  assessed  at  its  full  value,  without  any 
deduction  for  the  mortgage  ;  that  is,  as,  though  the  property  were  un- 
incumbered. The  inequality  and  discriminating  character  of  the  pro- 
cedure will  be  apparent  by  an  illustration  given  by  counsel.  Suppose 
a  private  person  owns  a  farm  which  is  valued  at  $100,000,  and  is  in- 
cumbered with  a  mortgage  amounting  to  $80,000 ;  he  is,  in  that  case, 
assessed  at  $20,000;  if  the  rate  of  taxation  be  2  per  cent.,  he  would 
'pay  $400  taxes.  If  a  railroad  corporation  owns  an  adjoining  tract 
worth  $100,000,  which  is  also  incumbered  by  a  mortgage  for  $80,000, 
it  would  be  assessed  for  $100,000,  and  be  required  to  pay  $2,000 
taxes,  or  five  times  as  much  as  the  private  person.  There  is  here  a 
discrimination  too  palpable  and  gross  to  be  questioned,  and  such  is 
the  nature  of  the  discrimination  made  against  the  Southern  Pacific 
Railroad  .Company  in  the  taxation  of  its  property.  Nothing  can  be 
clearer  than  that  the  rule  of  equality  and  uniformity  is  thus  entirely 
disregarded.     »     *     * 

;-).  Isjhe  dgfendant,  _beang  a  corporation,  a  person  within  the  meaning 
of  the  fourteenth  amendment,  so  as  to  be  entitledVwith  respect  to  its 
property,  to  the  equal  pi'otection  of  the  laws.^  The  learned  counsel 
of  the  plaintiff  and  the  attorney-general  of  the  state  take  the  negative 
of  this  question,  and  assert  with  much  earnestness  that  the  amendment 
applies,  and  was  intended  to  apply,  only  to  the  newly-made  citizens 
of  the  African  race,  and  should  be  limited  to  their  protection.    »    *    * 

In  the  Dartmouth  College  case  it  was  urged  that  the  charter  of  the 
college  was  not  a  contract  contemplated  by  the  constitution,  because 
no  valuable  consideration  passed  to  the  king  as  an  equivalent  for  the 
grant,  and  that  contracts  merely  voluntary  were  not  within  the  prohi- 
bition. But  Chief  Justice  Marshall,  after  showing  th^tthe  charterwas 
a  contract  upon  a  valuable  consideration,  said : 

"It  is  more  than  possible  that  the  preservation  of  rights  of  this  de- 
scription was  not  particularly  in  view  of  the  framers  of  the  constitu- 
tion when  the  clause  under  consideration  was  introduced  into  that  in- 
strument. It  is  probable  that  interferences  of  more  frequent  recur- 
rence, to  which  the 'temptation  was  stronger  and  of  which  the  mischief 
was  more  extensive,  constituted  the  great  motive  for  imposing  this  re- 
striction on  the  state  legislatures.  But  although  a  particular  and  a 
rare  case  may  not,  in  itself,  be  of  sufficient  magnitude  to  induce  a  rule, 
yet  it  must  be  governed  by  the  rule  when  established,  unless  some 
plain  and  strong  reason  for  excluding  it  can  be  given."  And  ao-ain, 
"the  case  being  within  the  words  of  the  rule  must  be  within  its  opera- 
tion likewise,  unless  there  be  something  inTfie  literal  constraction  so 
obviously_absurd  or  mischievous,  oT repugnant  to  the  general  spirit  of 
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the  mstrumeat, -aa^  tQ_4^iisd£}c  Ihose  who  expound  the  constitution  in 
nfaldngJt_aiL exception.''     4  Wheat.  644. 

T'oUowing  that  authority,  we  can  not.  adopt  the  narrow  view  for 
which  counsel  contend,  and  limit  the  application  of  the  prohibition 
of  the  fourteenth  amendment  to  legislation  touching  members  of  the 
enfranchised  race.  It  has  a  much  broader  operation.  It  does  not, 
indeed,  place  any  limit  upon  the  subjects,  in  reference  to  which  the 
states  may  legislate.  It  does  not  interfere  with  their  police  power. 
Upon  every  matter  upon  which  previously  to  its  adoption  they  oeuld 
act,  they  may  still  act.  They  can  legislate  now,  as  they  always  could, 
to  promote  the  health,  good  order  and  peace  of  the  community;  to 
develop  their  resoutces,  increase  their  industries  and  advance  their 
prosperity ;  but  it  does  require  that  in  all  such  legislation  hostile  and 
partial  discrimination  against  any  class  or  person  shall  be  avoided ; 
that  the  state  shall  impose  no  greater  burdens  upon  anyone  than  upon 
others  of  the  community  under  like  circumstances,  nor  deprive  any- 
one of  rights  which  others  similarly  situated  are  allowed  to  enjoy.  It 
forbids  the  state  to  lay  its  hand  more  heavily  upon  one  than  upon  an- 
other', under  like  conditions.  It  stands  in  the  constitution  as  a  per- 
petual shield  against  all  unequal  and  partial  legislation  by  the  states, 
and  the  injustice  which  follows  from  it,  whether  directed  against  the 
most  humble  or  the  most  povtrerful ;  against  the  despised  laborer  from 
China,  or  the  envied  master  of  millions.      »     *     * 

Private  corporations  are,  it  is  true,  artificial  persons,  but,  with  the 
exception  of  a  sole  corporation,  with  which  we  are  not  concerned, 
they  consist  of  aggregations  of  individuals  united  for  some  legitimate 
business.  In  this  state  they  are  formed  under  the  general  laws ;  and 
the  civil  code  provides  that  they  "may.  be  formed  for  any  purpose  for 
which  individuals  may  lawfully  associate  themselves."  Any  five  or 
more  persons  may  by  voluntary  association  form  themselves  into  a  cor- 
poration. And,  as  a  matter  of  fact,  nearly  all  enterprises  in  this  state 
requiring  for  their  execution  an  expenditure  of  large  capital  are  un- 
dertaken by  corporations.  They  engage  in  commerce ;  they  build 
and  sail  ships ;  they  cover  our  navigable  streams  with  steamers ;  they 
construct  houses;  they  bring  the  products  of  earth  and  sea  to  market; 
they  light  our  streets  and  buildings  ;  they  open  and  work  niines  ;  they 
carry  water  into  our  cities ;  they  build  railroads,  and  cross  mountains 
and  deserts  with  them  ;  they  erect  churches,  colleges,  lyceums  and 
theaters ;  they  set  up  manufactories,  and  keep  the  spindle  and  shuttle 
in  motion  ;  they  establish  banks  for  savings  ;  they  insure  against  acci- 
dents on  fand  and  sea;  they  give  policies  on  life;  they  make  money 
exchanges  with  all  parts  of  the  world  ;  they  publish  newspapers  and 
books,  and  send  news  by  lightning  across  the  continent  and  under  the 
ocean.  Indeed,  there  is  nothing  which  is  lawful  to  be  done  to  feed 
and  clothe  our  people,  to  beautify  and  adorn  their  dwellings,  to  re- 
lieve the  sick,  to  help  the  needy  and  to  enrich  and  ennoble  humanity, 
which  is  not-  to  a  great  extent  done  through  the  instrumentalities  of 
corporations.     There  are  over  500  corporations  in  this  state ;    there 
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are  30,000  in  the  United  States,  and  the  aggregate  value  of  their  prop- 
erty is  several  thousand  millions. ' 

It  would  be  a  most  singular  result  if  a  constitutional  provision,  in- 
tended for  the  protection  of  every  person  against  partial  and  discrimi- 
nating legislation  by  the  states,  .should  cease  to  exert  such  protection 
the  moment  the  person  becomes  a  member  of  a  corporation.  We 
can  not  accept  such  a  conclusion.  On  the  contrary,  we  think  that  it 
is  well  established  by  numerous  adjudications  of  the  supreme  court  of 
the  United  States  and  of  the  several  states,  tha.tT^&enev.ej:-a-^:t::0viswfi 
of  tliii.constitutio.iiu  or  of^a  law ,  guarantees  to  persqns-tke^np^jnent  of 
i>roferty.  or  affords  to  them  means  for  its_  protection,  or  prohibits 
legislation  injuriously  affecting  it,  the  benefits  of  the  provision  ex- 
tend to  corporations,  and  that  tKe  courts  will  always  lojoM.  beyond  the 
name  of  JKe  artificial  being  to  the  individuals  whom  it  represents. 

The  ca^~of  the  Society  for  the  Propagation  of  The  Gospel  in  For- 
eign Parts  V.  Town  of  New  Haven,  8  Wheat.  464,  furnishes  an  apt 
illustration  of  this  dQctrine.  The  sixth  article  of  the  treaty  of  peace 
with  Great  Britain  of  1783,  provided  that  there  should  be  "no  :^ture 
confiscations  made,  nor  any  prosecutions  commenced,  against  any  per- 
son or  persons  for  or  by  reason  of  the  part  which  he  or  they  may  have 
taken  in  the  present  war,  and  that  no  person  shall  on  that  account 
suffer  any  future  loss  or  damage,  either  in  his  person,  liberty  or  prop- 
erty." An  English  corporation  claimed  the  benefit  of  this  article 
with  reference  to  certain  lands  in  Vermont  granted  to  it  before  the 
revolution,  which  the  legislature  of  that  state  had  undertaken  to  gJVe 
to  the  town  where  they  were  situated.  It  was  contended  that  the 
treaty  only  applied  to  natural  persons ;  that  it  did  not  embrace  corpo- 
rations, because  they  were  not  persons  who  could  take  part  in  the  war, 
or  could  be  considered  British  subjects  ;  but  the  position  was  held  to 
be  untenable.  The  court,  speaking  through  Mr.  Justice  Washington, 
said  that  the  argument  proceeded  upon  an  incorrect  view  of  the  sub- 
ject, and  referred  to  the  case  of  United  States  v.  Deveaux,  5  Cranch 
86,  to  show  that  the  court,  when  necessary,  will  look  beyond  the 
narne  of  a  corporation  to  reach  and  protect  those  whom  it  represents. 

The  constitution,  in  defining  the  judicial  power  of  the  United 
States,  declares  that  it  shall  extend  to  '-'controversies  between  citizens 
of  different  states;"  and  in  the  case  referred  to  by  Mr.  Justice  Wash- 
ington, the  question  arose  whethet  a  corporation  composed  of  citizens 
of  one  state  could  sue,  in  the  circuit  court  of  the  United  States,  a  citi- 
zen of  another  state,  and  it  was  held  that  it  could.  In  de(;iding  the 
question,  the  court,  speaking  through  Chief- Justice  Marshall,  said: 

"However  true  the  fact  may  be  that  the  tribunals  of  the  state  will 
administer  justice  as  impartially  as  those  of  the  nation  to  parties  of 
every  description,  it  is  not  less  true  that  the  constitution  itself  either 
entertains  apprehension  on  this  subject,  or  views  with  such  indulgence 
the  possible  fears  and  apprehensions  of  suitors,  that  it  has  established 
national  tribunals  for  the  decision  of  controversies  between  aliens  and 

'  The  number  of  corporations  here  stated  is  much  less  than  the  number 
actually  existing.    There  are  over  6,000'  corporations  in  California  alone.    • 
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citizens,  or  between  citizens  of  different  states.  Aliens  or  citizens  of 
different  states  are  not  less  susceptible  of  these  apprehensions,  nor 
can  they  be  supposed  to  be  less  the  objects  of  constitutional  provision 
because  they  were  allowed  to  sue  by  a  corporate  name.  That  name, 
indeed,  can  not  be  an  alien  or  a  citizen,  but  the  persons  whom  it  rep- 
resents may  be  the  one  or  the  other,  and  the  controversy  is,  in  fact 
and  in  law,  between  those  persons  suing  in  their  corporate  character, 
by  their  corporate  names,  for  a  corporate  right,  and  the  individual 
against  whom  the  suit  may  be  instituted.-  Substantially  and  essentially 
the  parties  in  such  a  case,  where  the  members  of  the  corporation  are; 
aliens  or  citizens  of  a  different  state  from  the  opposite  party,  come 
within  the  spirit  and  terms  of  the  jurisdiction  conferred  by  the  con- 
stitution of  the  national  tribunals.  Such  has  been  the  universal  un- 
derstanding on  the  subject.  Repeatedly  has^  this  court  decided  causes 
between  a  corporation  and  an  individual  without  feeling  a  doubt  re- 
specting its  jurisdiction." 

The  same  point  was  presented  in  another  form  in  the  case  of  Mar- 
shall v.  Baltimore  &  O.  R.  Co.,  16  How.  326.  There  the  question 
was  whether  a  citizen  of  one  state  could  sue  in  the  circuit  court  of  the 
United  States  a  corporation  of  another  state,  and  a  similar  conclusion 
was  reached.  After  referring  to  the  clause  of  the  constitution  extend- 
ing the  judicial  power  of  the  United  States  to  controversies  between 
citizens  of  different  states,  the  court  proceeded  to  consider  the  objec- 
tions urged  to  treating  a  corporation  as  a  citizen,  so  far  as  it  might  be 
necessary  to  protect  the  corporators; 

"A  corporation,"  observed  Mr.  Justice  Grier,  speaking  for  thje 
court,  "it  is  said  is  an  artificial  person,  a  mere  legal  entity,  invisible 
and  intangible.  This  is  no  doubt  metaphysically  true  in  a  certain 
sense.  The  inference,  also,  that  such  an  artificial  entity  'can  not  be  a 
citizen'  is  a  logical  conclusion  from  the  premises,  which  can  not  be 
denied.  But  a  citizen  who  has  made  a  contract  and  has  a  contro- 
versy with  a  corporation  may  also  say,  with  equal  truth,  that  he  did 
not  deal  with  a  mere  metaphysical  abstraction,  but  with  natural  per- 
sons; that  his  writ  has  not  been  served  on  an  imaginary  entity,  but  on 
men  and  citizens,  and  that  his  contract  was  made  with  them  as  the 
legal  representatives  of  numerous  unknown  associates,  or  secret  and 
dormant  partners. 

"The  necessities  and  conveniertces  of  trade  and  business  require 
that  such  numerous  associates  and  stockholders  should  act  by  repre- 
sentation, and  have  the  faculty  of  contracting,  suing  and  being  sued 
in  a  fictitious  or  collective  name.  But  these  important  faculties,  con- 
ferred on  them  by  state  legislation,  for  their  own  convenience,  can 
not  be  wielded  to  deprive  others  of  acknowledged  rights.  It  is  not 
reasonable  that  those  who  deal  with  such  persons  should  be  deprived 
of  a  valuable  privilege  by  a  syllogism,  or  rather  sophism,  which  deals 
subtly  with  words  and  names,  without  regard  to  the  things  or  persons 
they  are  used  to  represent." 

The  fifth  amendment  to  the  constitution  declares  that — 

"No  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infa- 
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mous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury, 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service  in  time  of  war  or  public  danger;  nor  shall  any 
person  be  subject  for  the  same  offense  to  be  put  twice  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled  in  any  criminal  case  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  life,  liberty  or  property  with- 
out due  process  of  law ;  nor  shall  private  property  be  taken  for  public 
use  without  just  compensation." 

From  the  nature  of  the  prohibitions  in  this  amendment  it  would 
seem,  with  the  exception  of  the  last  one,  as  though  they  could  apply 
only  to  natural  persons.  No  others  can  be  witnesses;  no  others  can 
be  twice  put  in  jeopardy  of  life  or  limb,  or  be  compelled  to  be  wit- 
nesses against  themselves ;  and,  therefore,  it  might  be  said  with  much 
force,  that  the  word  "person"- there  used  in  connection  with  the  pro- 
hibition against  the  deprivation  of  life,  liberty  and  property  without 
due  process  or  law,  is  in  like  manner  limited  to  a  natural  person.  But 
such  has  not  been  the  construction  of  the  courts.  A  similar  provision 
is  found  in  nearly  all  of  the  state  constitutions ;  and  everjf.where,  at  all 
times  and  in  all  courts,  it  has  been  held,  either  by  tacit  assent  or  ex- 
press adjudication,  to  extend,  so  far  as  their  property  is  concerned,  to 
corporations.  And  this  has  been  because  the  propertv  of  a  corpora- 
tion is  in  fart  thp  prnpprty  nf  the  corporators.  To  deprive  tljfi-Cgr- 
poration  of  its  property,  or  to  burden  it,  is  in  fact  to  deprive  the 
ccWporators  of  their  property  or  to  lessen  its  value.  Their  TrTterest, 
tJmliyided  though  it  be,  and  constituting  only  a  right  during  the  con- 
tinuance of  the  corporation  to  participate  in  its  dividends,  and  on  its 
dissolution  to  receive  a  proportionate  share  of  its  assets,  has  an  ap- 
preciable value,  and  is  property  in  a  commercial  sense,  and  whatever 
affects  the  property  of  the  corporation  necessarily  affects  the  com- 
mercial value  of  their  interests.  If,  for  example,  to  take  the  illustra- 
tion given  by  counsel,  a  corporation  created  for  banking  purposes 
acquires  land,  notes,  stocks,  bonds  and  money,  no  stockholder  can 
claim  that  he  owns  any  particular  item  of  this  pi'operty,  but  he  owns 
an  interest  in  the  whole  of  it,  which  the  courts  will  protect  against  un- 
lawful seizure  or  appropriation  by  others,  and  on  the  dissolution  of 
the  company  he  will  receive  a  proportionate  share  of  its  assets.  Now^, 
if  a  statute  of  the  state  takes  the  entire  property,  who  suffers  loss  by 
the  legislation?  Whose  property  is  taken.?  Certainly,  the  corpora- 
tion is  deprived  of  its  property;  but  at  the  same  time,  in  every  just 
sense  of  the  constitutional  guaranty,  corporators  are  also  deprived  of 
their  property.         , 

The  prohibition  against  the  deprivation  of  life  and  liberty  in  the 
same  clause  of  the  fifth  amendment  does  not  apply  to  corporations, 
because,  as  stated  by  counsel,  the  lives  and  liberties  of  the  indi- 
vidual corporators  are  not  the  life  and  liberty  of  the  corporation. 

Nor  do  all  the  privileges  and  immunities  gf  citizenship  attach  to 
corporations.  These  bo^dje^^  have  never  been  considered  citizens  for 
any  other  purpose  than  the  protection  of  The  property ''rrglTl"s~of  tbe 
corporators.     The  status  oi  citizenship^  entitling"  the  citizen  to  Cfei'tain 
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privileges  and  immunities  in  the  several  states,  does  not  belong  to  cor- 
porations. The  special  privileges  which  citizens  acquire  by  becom- 
ing incorporated  in  one  state  can  not,  therefore,  be  exercised  in  an- 
other state  without  the  latter's  consent,  as  was  held  in  Paul  v.  Vir- 
ginia, 8  Wall.  i68,  although  such  consent  will  generally  be  presumed 
in  the  absence  of  positive  prohibition. 

Decisions  of  state  courts,  in  harmony  with  the  views  we  have  ex- 
pressed, exist  in  great  numbers.  But  it  is  unnecessary  to  cite  them. 
It  is  sufficient  to  add  that  in  all  text  writers,  in  all  codes,  and  in  all 
revised  statutes,  it  is  laid  down  that  the  term  "person"  includes,  or 
may  include,  corporations;  which  amounts  to  what  we  have  already 
said,  that /  whenever  it  is  necessary  for  the  protection  of  contract  or 
property  rights,  the  courts  will  looJs-J:h£aapJi.the..id&aLentitv  and  name 
of  the  corporation  to  the  persons  who  compose  it,  and  pi"otect  them, 
thou gh^KlTproce ss  be  in  its  name.  A.U  the  guaranties  anS  safe- 
guards of  the  constitution  for  the  protection  of  the  froferty  possessed 
by  individuals  may,  therefore,  be  invoked  for  the  -protection  of  the 
property  of  corporations.  And  as  no  discriminating  and  partial 
legislation,  imposing  unequal  burdens  upon  the  property  of  indi- 
viduals, -would  be  valid  under  the  fourteenth  am.endm.ent,  so  no  leg- 
,  islation  imposing  such  unequal  burderis  upon  the  property  of  corpo- 
\rations  can  be  -maintained.  The  taxation,  therefore,  of  the  property 
of  the  defendant  upon  an  asses"sTrreTrt~af4ts-valu«-,  wthoTrt~a"3e3iicfion 
of  the 'm6rtag¥  thereon,  Is  to  thaFextent  invalid. 

[The  remainder  of  the  opinion  of  Justice  Field,  holding.that  notice  was  ab- 
solutely essential,  and  that  the  constitutional  provisions  relating  to  taxation 
were  not  conditions  as  to  the  continued  existence  of  .the  corporations,  is 
omitted.] 

We  are  satisfied  that  the  assessment  upon  which  they  were  levied 
is  invalid  and  void,  and  judgment  must  be  accordingly  entered  on  the 
demurrer  for  the  defendant,  and,  by  stipulation  of  parties,  the  judg- 
ment must  be  made  final. 

Sawyer,  C.  J.,  concurring.  The  facts  of  this  case  are  fully 
stated  by  Mr.  Justice  Field,  and  need  not  be  repeated  here.  The 
questions  presented  are  of  the  gravest  character,  and  of  the  utmost 
importance  to  the  people  of  California.  While  I  concur,  generally, 
in  the  conclusions  and  in  the  line  of  argument  adopted  by  my  associ- 
ate, I  shall  also  state  as  briefly  as  I  reasonably  can,  considering  the 
gravity  of  the  questions  discussed,  my  conclusions  upon  the  points  in- 
volved. 

I.  In  my  judgment,  the  word  "person"  in  the  clause  of  the  four- 
teenth amendment  to  the  national  constitution,  "No  state  shall  *  *  * 
deprive  any  person  of  life,  liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  the  equal  protection  of  the  law,"  includes 
a  private  corporation.  It  must,  at  least,  through  the  corporation,  in- 
clude the  natural  persons  who  compose  the  corporation,  and  who  are 
the  beneficial  owners  of  all  the  property,  the  technical  and  legal  title- 
to  which  is  in  the  corporation  in  trust  for  the  corporators.  The  fact 
that  the  corporators  are  united  into  an  ideal  legal  entity,  called  a  cor- 
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poration,  does  not  prevent  them  from  having  a  right  of  property  in 
the  assets  of  the  corporation  which  is  entitled  to  the  protection  of  this 
clause  of  the  constitiition.  Nor  does  the  intervention  of  this  artificial 
being  between  th^  real  beneficial  owners  and  the  state,  for  the  simple 
purpose  of  convenient  management  of  the  business,  enable  the  state, 
by  acting  directly  upon  the  legal  entity,  to  deprive  the  real  parties 
beneficially  interested,  of  the  protection  of  these  important  provisions. 
In  the  language  of  Mr.  Pomeroy,  one  of  the  counsel,  which  I  adopt: 
"Whatever  be  the  legal  nature  of  a  corporation  as  an  artificial, 
metaphysical  being,  separate  and  distinct  fi'om  the  individual  mem- 
bers, and  whatever  distinctions  the  common  law  makes  in  carrying  out 
the  technical  legal  conception  between  property  of  the  corporation 
and  that  of  the  individual  members,  still,  in  applying  the  fundamental 
guaranties  of  the  constitution,  and  in  thus  protecting  the  rights  of 
property,  these  metaphysical  and  technical  notions  must  give  way  to 
the  reality.  The  truth  can  not  be  evaded  that,  for  the  purpose  of 
protecting  rights,  the  property  of  all  business  and  trading  corporations 
is  the.  property  of  the  individual  corporators.  A  state  act  depriving  a 
business  corporation  of  its  property  without  due  process  of  law  does, 
in  fact,  deprive  the  individual  corporators  of  their  property.  In  this 
sense,  and  within  the  scope  of  these  grand  safeguards  of  private  rights, 
there  is  no  real  distinction  between  artificial  persons,  or  corporations, 
and  natural  persons." 

[Remainder  of  opinion  of  Sawyer,  J.,  omitted.] 

Note.    The  rights  of  corporations  is  the  subject  of  chapter  12,  infra,  p.  914. 

See  also  numbers  10,  18  and  21 ,  in  note  to  Orafford  v.  Board  of  Supervis- 
ors, etc.,  87,Va.  110;  infra,  pp.  56-57,  §  10. 
^    As  to  right  not  to  give  incriminating  evidence  see  1901,  Re  Davis,  168  N.  Y. 


See.  8.   Same.    (2)  And  subject  to  duties:  (a)  Of  a  public  nature. 

THE  STATE,  Ex  Eel.  BLAKE  Et  Al.,  v.  THE  N.  E.  RAILROAD  CO.^ 

1856.     In  the  Court  of  Appeals  of  South  Carolina.     9  Rich- 
ardson (S.  C.)  Law  247-254,  67  American  Dec.  551. 

[Rule  against  the  railroad  company  to  show  cause  why  mandanius 
should  not  issue  commanding  the  removal  of  obstructions  placed  in 
New  Market  and  Vardell  creeks,  alleged  to  be  navigable,  and  pro- 
vide proper  viaducts  or  use  steamboats  for  crossing  water-courses,  so 
as  not  to  obstruct  navigation,  as  required  by  the  charter  of  the  com- 
pany. ] 

Report  by  Glover,  J.  [who,  after  holding  the  streams  were  navi- 
gable, proceeded] : 

The  last  inquiry  suggested,  by  the  answer  of  the  reapondents  is, 

'Part  of  report  of  Glover,  J.,  and  arguments,  omitted. 
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whether  a  writ  of  mandamus  is  the  proper  remedy.  The  removal 
and  abatement  of  a  public  nuisance  is  generally  effected  by  indict- 
ment, which  affords,  in  most  cases,  an  ample  and  a  satisfactory  rem- 
edy ;  but  it  does  not  follow  that  a  mandamus  will  not  be  issued  where 
an  indictment  may  be  sustained.  The  cases  referred  to  in  the  argu- 
ment shcnv  that  the  remedy  by  mandamus  has  been  adopted  to  compel 
a  corporation  to  do  its  duty  to  the  public  and  to  individuals.  In  its 
form,  the  writ  commands  the  performance  of  some  act  or  duty  therein 
specified,  the  execution  of  which  is  consonant  to  right  and  justice. 
(3  Steph.  Com.  681.)  Although  railways  have  become  important 
for  public  travel  and  transportation,  yet  they  are  private  corporations, 
enjojdng  large  privileges,  and  should  strictly  comply  with  the  pro- 
visions of  their  charters.  The  public  is  interested  in  their  succ^jsful 
operation,  and  their  usefulness  should  not  be  impairedLy  anyunSece^ 
sary  restraints ;  Put  they  must  noFbe  permitted  to^aBuse'tM'p^^ 
granted,  and  should  be  held  to  a  strict  performance  of  the  duties  enT 
jomedl  if  the  nuisance  be  abated  by  a  removal  ot  the  track  of  the 
road  or  the  piles  which  sustain  it,  the  public  would  suffer  in  the  tem- 
porally delay  in  destroying  the  connection.  Whereas,  the  remedy  by 
mandamus  does  not  destroy  the  road  or  delay  its  operations,  but  com- 
mands the  company  to  fulfill  its  duty  to  the  public  by  pursuing  the 
directions  prescribed  by  theft-  charter  for  crossing  rivers  and  water- 
courses. 

The  remedy  by  mandamus  has  been  often  used  in  England,  in 
cases  not  unlike  the  present.  The  Eastern  Counties  Railway  Com- 
pany obtained  an  act  of  Parliament  for  making  a  railway  from  Lon- 
don to  Norwich  and  Yarmouth,  and  it  appearing  doubtful  if  the  com- 
pany intended  to  extend  their  road  to  the  points  indicated,  a  manda- 
mus was  issued  calling  upon  them  to  complete  the  whole  line  of  road 
pursuant  to  the  provisions  of  the  act.  (Reg.  v.  Eastern  Counties 
Railway  Company,  i  vol.  Railway  and  Canal  Cases.)  Lord  Den- 
man,  C.  J.,  delivering  the  judgment  of  the  court,  says:  "This  inter- 
ference is  occasioned  by  inferior  court^  or  persons  refusing  to  proceed 
in  some  course  prescribed  by  law,  and  not  in  consequence  of  any  mis- 
apprehension or  error  in  their  course,  provided  they  have  entered 
upon  it.  And  accordingly,  if  it  had  appeared  that  the  company  were 
substantially  complying  with  t^je  terms  of  their  undertaking,  there  would 
have  been  at  once  a  satisfactory  answer  to  that  application."  The 
writ,  in  this  case,  was  issued  at  the  instance  of  stockholders ;  but  it 
has  also  been  granted  to  command  a  railway  company  to  increase  the 
height  of  a  bridge  erected  by  them  over  a  public  carriage  road,  accord- 
ing to  the  provisions  of  their  act  of  Parliament,  (Tapp.  on  Man. 
243.)-jCrhe  remedy  by  mandamus  will  embarrass  the  company  less  in 
the  progress,  completion  or  use  of  their  road  than  an  indictment  to 
abate  and  remove  the  obstructions  complained  of.  The  result  of  an 
indictment  would  be  the  punishment  of  the  company  by  fine,  and  this 
might  fiot  afford  to  the  public  the  relief  which  is  sought,  to  which 
they  are  entitled,  and  which  the  railroad  company  are  required  by  the 
provisions  of  their  charter  to  afford.     It  is  no  objection  to   this  mode 
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of_relie£,- that  the  relators  Jiaxej^noth^r  remedy,  especially  when,  that 
j;emedy_i_s  not  so 'convenient,  complete  gad  ^b  (Tapp.   on 

Man.  24.) 

"It  is,  therefore,  ordered  that  a  writ  of  mandamus  issue."     *     «     * 

The  defendants  appealed,  and  moved  this  court  to  set  aside  the 
order  granting  the  mandamus,  on  the  ground,  inter  alia. 

3.  That  if  the  respondents  have  committed  a  nuisance,  mandamus 
is  not  the  proper  remedy.     *     *     * 

The  opinion  of  the  court  was  delivered  by 

Glover,  J.  The  appellants  have  abandoned  all  the  grounds  in 
support  of  their  motion,  except  the  third,  which  submits  that  if  they 
have  committed  a  nuisance  mandamus  is  not  the  proper  remedy. 

It  is  not  necessary  for  the  decision  of  this  question  to  trace  the  writ 
of  mandamus  from  its  first  institution  to  the  present  time,  and  to  in- 
quire how  far  it  has  been  enlarged  as  a  remedial  process  to  advance 
justice  and  right.  Its  earliest  application  seems  to  have  been  sug- 
gested in  aid  of  that  clause  of  Magna  Charta,  which  declares  that 
'■'■Nulli  negabimus  aut  differemus  justiciam  vel  rectum"  (10  Mod. 
48).  There  never  has  been  any  disposition  to  abridge  the  use  of  the 
writ  of  mandamus  in  cases  where  it  is  applicable  as  a  remedy  either 
by  the  action  of  the  courts  or  by  the  legislature. 

The  general  doctrine  so  earnestly  insisted  on  by  the  appellant's 
counsel,  that  where  there  is  a  specific  legal  rfemedy  the  writ  will  not 
be  granted,  or,  if  granted,  will  be  quashed,  is  fully  sustained  by  rea- 
son, and  by  the  authorities  to  which  the  court  has  been  ref erred,  v But 
this  general  rule  has  been  restricted  to  cases  where  the  specific'legal 
remedy  is  equally  convenient,  complete  and  beneficial. 

f  he  writ  of  mandamus  has  always  beertxegarded  as  an  appropriate 
remedy  to  enforce  the  performance_of^  duties  by  artificiaXbodies.  ^n 
fKe  case  of  the  King  v.' The  Bishop  of~Cih ester  (i  T.  R.  396),  Bul- 
ler,  J.,  says:  "It  is  peculiarly  the  duty  of  this  court  to  see  that  the 
powers  created  by  the  king's  charter  are  properly  exercised."  How 
far  an  indictment  is  a  specific  remedy,  was  considered  in  the  case  of 
The  King  v.  The  Commissioners  of  Dean  Inclosure,  2  M.  &  Sel.  80. 
The  commissioners  had  neglected  to  obey  an  order  of  the  sessions  di- 
recting'them  to  set  out  a  road  as  a  public  road,  and  it  was  held  that 
indictment  would  not  be  a  specific  remedy,  that  is,  such  as  the  case 
demands,  for  it  was  a  proceeding  in  pcenam  for  the  past,  and  not  a 
remedy  for  the  future.  ■j'-It  is  admitted  that  if  indictment  be  equally 
convenient,  beneficial  and  effectual,  and  such  as  the  particular  case 
demands,  the  court  will  not  grant  the  mandamus.  )CKing  v.  Severn 
and  Wye  Railway  Company,  2  Barn.  &  Al.  646.  This  is  not  the  or- 
dinary case  of  an  obstruction  placed  in  a  highway  which  maybe  abated 
as  a  nuisance  by  indictment ;  but  the  obstruction  of  a  highway  by  a 
railway,  and  in  the  free  use  of  both,  the  public  interest  is  involved. 
It  is  therefore  important  that  in  the  application  of  a  remedy,  public 
travel  and  transportation  should  notbe.stopped  or  checked,  either  on  the 
highway  or  railway.  "It  ought  to  be  the  concern  of  a  court  ofjustice 
to  take  care  that  whilst  they  are  granting  a  remedy  to  one,  they  do  not  at 
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the  same  time  expose  others  to  great  inconveniences,  and  likewise  that 
the  remedy  be  such  as  may  prove  effectual."  (10  Mod.  48.)  ^The 
relators  do  not  require  that  the  railway  shall  be  destroyed,  but  that 
the  corporation  shall  exercise  the  powers  granted  in  the  manner  pre- 
scribed by  their  charter — not  that  they  shall  be  punished  by  fine  or 
otherwise,  but  that  they  shall  do  their  duty  to  the  public.  This  is  a 
reasonable  request,  and  can  not  be  enforced  by  indictment  without 
exposing  the  railway  company  to  great  inconvenience,  and  in  the  end 
it  would  not  prove  such  a  remedy  as  the  case  demands.-''  Corporate 
bodies  must_be_  compelled  Jn  the  performance  _of  their  duties  to  dis- 
cEargeTheir  public  obligations. 

This  court  isof  opinion  fliat  a  writ  of  mandamus  is  an  appropriate 
remedy  to  compel  the  defendants  in  crossing  "rivers  or  other  vyater- 
courses,"  to  pursue  the  mode  prescribed  by  their  charter.  The  other 
grounds  having  been  abandoned,  the  court  has  not  considered  the 
questions  which  they  suggest.  Since  the  writ  of  mandamus  was 
granted  an  act  has  been  passed  by  the  general  assembly,  and  has  been 
brought  to  the  notice  of  the  court,  which  declares,  "that  the  existing 
structure  of  said  railway  at  the  points  of  intersection  of  said  road  with 
the  creeks  known  as  New  Market  and  Vardell's  creeks,  is  hereby  de- 
clared to  be  lawful,  and  the  said  company  is  hereby  authorized  to  cross 
said  creeks  without  drawbridges  or  other  provision  for  the  navigation 
of  the  same."  This  enactment  necessarily  supersedes  the  writ.  It  is 
therefore  ordered,  that  the  motion  be  dismissed,  and  that  all  further 
proceedings  on  the  writ  be  restrained. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Munroe,  JJ.,  con- 
curred . 

Motion  dismissed. 

[See  note,  p.  55. 

Note.  The  duties  and  liabilities  of  corporations  will  be  the  subject  of  later 
chapters.     See  infra,  chs.  13-17,  pp.  914-1766. 
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Sec.  9.     Same,      {b)  And  of  a  private  nature. 

EIDDLE  V.  THE  PROPRIETOES,  Etc.,  ON  MEERIMAC  RIVEE.i 

1810.     In  the  Supreme  Judicial  Court  of  Massachusetts.    7 
Mass.  Reports  169,  5  American  Dec.  35. 

[Action  on  the  case  against  the  proprietors  of  a  canal  who  were 
bound  by  their  incorporation  to  construct  their  canal  deep  and  wide 
enough  for  rafts  of  a  specific  size  to  pass  through  when  the  river  be- 
low was  navigable  for  craft  of  the  same  size.  The  proprietors  neg- 
ligently permitted  the  canal  to  become  out  of  repair  to  such  an  extent 
that  the  plaintiff  in  attempting  to  transport  a  raft  of  the  proper  size, 
after  paying  the  toll  exacted,  was  unable  to  do  so,  and  after  his  raft 
grounded  he  returned   home  for  the  purpose  of  waiting  until  there 

'  Statement  of  facta  condensed.   Arguments  and  parts  of  the  opinion  omitted. 
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should  be  enough  water  to  move  the  raft ;  while  he  was  away  a  storm 
occurred,  which  occasioned  the  loss  of  a  quantity  of  wood,  a  part  of 
the  raft,  and  the  value  of  which  the  jury  was  directed  to  include  in 
the  damages.] 

Parsons,  C.  J.  [After  a  brief  recital  of  the  declaration.]  The 
cause  was  tried  on  the  general  issue,  and  a  verdict  was  found  for  the 
plaintiff  agreeably  to  the  judge's  direction. 

The  defendants  have  moved  for  a  new  trial  for  the  misdirection  of 
the  judge  in  a  matter  of  law,  and  they  have  also  moved  in  arrest  of 
judgment  for  the  insufficiency  of  the  declaration^ 

[After  holding  that  none  of  the  objections  to  the  verdict  could  prevail,  the 
judge  proceeded] : 

We  now  come  to  the  motion  in  arrest  of  judgment,  which  has  been 
made  on  two  grounds. 

The  first  is,  that  it  is  not  the  duty  of  the  defendants  to  keep  the 
c an aTtrt  repair,  sufficient  for  the  passage  of  rafts  and  boats^of  the  dg= 
sCnption  mentioned  in  thejdeclaration.  This  ground  is  endeavored  to 
b'eTiiaihtained  on  the  supposition  that  the  powers^  granted  to  the  cor- 
_poratiorrwere  .a„  privilege,  wMchmightJbewaived  or  exercised  at  its 
discretion.  But  we  think  this  supposition  is  "not  cprreQt.  When  the 
acfoTmcorporation  first  passed,  it  was  optional  with  the  proprietors 
whether  they  would  or  would  not  take  the  benefit  of  it,  but  after  they 
had  made  their  election  by  executing  the  powers  granted,  and  claim- 
ing the'toir,  tiien  thejduties  imposed  by"IEe~te'nth  section,  to  make  the 
canals,  etc.,  attached,  from  which  they  can  not  be  discharged,  but  by 
a  seizure  of  the  franchise  into  the  hands  of  the  goyernment,  or  by  a 
repeal  of  the  act  with  their  assent. 

But  further  to  maintain  this  ground,  the  defendants  have  argued 
that,  from  the  plaintiff's  own  showing,  it  is  not  the  duty  of  the  corpo- 
ration to  keep  this  canal  in  repair.  By  the  statutes  relating  to  this 
subject,  if  the  corporation  did  not  opeii  this  canal  in  seven  years,  for 
tfie~passage~cT'raIts~aiid"'Boafs,  then  their  powers  as  to  this  canal 
ceaggd:  ^^^w  the_glainLiff__aneges,  say  the  defendants,  that  when  the 
injury  complained  ofhappenedTwKTch  was  more  than  seven  years" 
from  the~pas"sihg  of  the_statutes,  the  proprietors  had  then,  and  for"  a 
long  time  before,  jieg]^ctedTo'"open~and(lig~thi's"Qanal. 

Tt  we^ere^oEliged  to" adopt  tlie~construction'or~tire  plaintiff's  alle- 
gation, on  which  the  defendants  insist,  the  objection  ought  to  prevail. 
But  attending  to  other  parts  of  the  declaration,  we  find  it  averred  that 
this  icanal  belonged  to  the  proprietors,  and  that  they,  "unminH^ 
fill"  of  their  duty,  neglected  "to"  dperi*  and  dig  the  same  of  "aT'suf- 
ficient  depth,  and  permitted  it  to  remain  in  a  decayed  state,  and  out 
of  i;epair,  and  the  passage  to  become  and  remain  choked  and  filled 
up.  We  are  now  considering  the  declaration  after  a  verdict,  and  the 
fair  construction  of  this  allegation  is  not  that  they  never  opened  and 
dug  the  canal  sufficiently,  but  that  they  neglected  to  open  it  by  dig- 
ging and  removing  the  collection  of  matters  which  choked  it  and  ob- 
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structed  the  passage.     We  are,  therefore,  satisfied  that  the  motion  in 
arrest  can  not  prevail  on  the  ground  we  have  been  considering. 

The  other  ground  is  that  no  action  lies  against  a  corporation  for  a 
breach  of  its  duty  by  any  person  specially  injured  by  the  breach,  and 
that  the~bnly"femedy  isby  inform'ation  or  indictment.  This  point  has 
been  argued  by  the  defendant's  counsel  with  much  ability,  and  has 
had  all  the  attention  we  could  give  it  in  the  short  time  the  constitution 
of  this  court  has  allowed  us. 

The  argument,  when  compressed,  is  that  corporations,  having  only 
a  legal  and  not  a  natural  body,  no  capiatur  lies  against  them ;  that  in 
all  actions  of  trespass  and  trespass  on  the  case,  where  the  general 
issue  is'  not  guilty,  if  judgment  be  against  the  defendant,  a  part  of  the 
judgment  at  common  law  is  an  entry  of  a  capiatur ;  that,  therefore, 
no  such  actions  lie  against  a  corporation  at  common  law ;  and  the 
statute,  taking  away  the  necessity  of  the,  entry  of  a  capiatur,  does  not 
authorize  an  action  which  did  not  lie  before. 

That  a  process  to  take  the  body  of*  a  corporation  does  not  lie  is 
certainly  true,  but  the  defendants  must  show  that  in  all  actions  of 
trespass  a  capiatur  against  the  defendant  may,  from  the  nature  of  the 
action,  be  entered.  In  21  Edw.  4,  7,  12,  27,  67,  it  is  holden  that  a 
corporation  can  not  be  beaten,  nor  beat,  nor  commit  treason  or  felony, 
nor  be  imprisoned  for  a  disseizin  with  force,  nor  be  outlawed,  nor  a 
capias  in  debt  be  awarded  against  them.  These  principles  result  from 
the  nature  of  an  aggregate  corporation. 

But  the  defendants  have  relied  on  an  opinion  of  Thorp,  J.,  in  22 
Ass.  pi.  67.  He  there  says  that  trespass  does  not  lie  against  a  corpo- 
ration aggregate  by  its  corporate  name,  for  a  capias  and  exigent  do 
not  lie  against  it.  That  a  capias  and  exigent  do  not  lie  against  a  cor- 
poration is  evident ;  but  that  no  action  of  trespass  lies  is  questionable. 
For  it  is  agreed  that  a  corporation  may  be  fined  on  indictment,  and 
the  fine  levied  by  distress  ;  and  why  may  not  a  corporation  be  amerced, 
and  the  amercement  collected  in  the  same  manner?  This  has  led  us 
to  look  into  the  ancient  law  on  this  subject  and  we  find  Thorp's  opin- 
ion overruled  as  to  certain  trespassess.  In  31  Ass.  pi.  19  a  corpora- 
tion is  holden  answerable  in  assize  as  a  disseizor  with  force.  In  8 
H.  6,  I,  14,  6,  an  aggregate  corporation  was  holden  answerable  in 
trespass  for  distraining  the  plaintiff's  cattle  until  he  paid  a  toll,  which 
he  was  not  bound  to  pay.  Several  other  cases  are  mentioned  in  The- 
loal's  Dig.  lib.  4,  c.  13,  as  trespass  against  a  corporation  for  disturb- 
ing the  plaintiff  in  the  profits  of  his  liberties ;  or  for  disturbing  him 
in  holding  a  leet.  It  is  therefore  very  clear,  from  the  examination  of 
the  old  books,  that  some  actions  of  trespass  might,  at  common  law, 
be  maintained  against  aggregate  corporations.  And,  as  in  these 
actions  no  capiatur  could  be  entered,  the  omission  of  this  entry  can 
be  no  objection  to  actions  of  trespass  on  the  case.  The  foundation  of 
the  defendants'  argument  seems  to  fail  tiiem. 

Let  us  now  leave  the  ancient  cases  and  resort  to  the  maxims  of  the 
common  law,  which  are  founded  in  good  sense  and  substantial  justice. 

4 — WiL.  Oases. 
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li  is  one  of  these  maxims  that  a  7nan  specially  injured  by  the  breach 
of  duty  in  another  shall  have  his  remedy  by  action.  If  the  breach 
of  duty  be  by  an  individual.,  there  is  no  question;  and  why  should  a 
corporation^  receiving  its  corporate  powers  and  obliged  by  its  corpo- 
rate duties  -with  its  own  consent.,  be  an  exception.,  when  it  has,  or 
must  be  supposed  to  have.,  an  equivalent  for  its  consent? 

We  distinguish  between  proper  aggregate  corporations,  and  the  in- 
habitants of  any  district,  who  are  by  statute  invested  with  particular 
powers  vvithout  their  consent.  These  are  in  the  books  sometimes 
called  §'M<z«'-corporations.  Of  this  description  are  counties  and  hun- 
dreds in  England,  and  counties,  towns,  etc.,  in  this  state.  Although 
^2<a^j-corporations  are  liable  to  information  or  indictment  for  a  neg- 
lect of  a  public  duty  imposed  on  them  by  law,  yet  it  is  settled  in  the 
case  of  Russel  et  al.  v.  Inhabitants  of  the  County  of  Devon, ^  that  no 
private  action  can  be  maintained  against  them  for  a  breach  of  their 
corporate  duty,  unless  such  action  be  given  by  statute,  and  the  sound 
reason  is,  that  having  no  corjtorate  fund,  and  ho  legal  means  of  ob- 
taining one,  each  corporator  is  liable  to  satisfy  any  judgment  rendered 
against  the  corporation.  This  burden  the  common  law  will  not  irri- 
pose,  but  in  cases  where  the  statute  is  an  authority,  to  which  every  man 
must  be  considered  as  assenting.  But  in  regular  corporations,  which 
have,  or  are  supposed  to  have,  a  corporate  fund,  this  reason  does  not 
apply. 

Among  the  modern  cases  there  is  one  which  seems  in  its  principles 
to  apply  directly  to  the  case  before  us.  It  is  the  case  of  The  Mayor 
of  Lynn,  in  error,  v.  Turner.^  Turner  sued  the  corporation  of 
Lynn  Regis  for  not  repairing  and  cleansing  a  certain  creek,  in  which 
the  tide  ebbed  and  flowed,  as  from  time  immemorial  they  had  been  used, 
by  which  he  lost  the  use  of  his  navigation.  The  declaration  contained 
a  number  of  counts,  in  one  of  which  the  special  damage  alleged  was 
that  the  plaintiff  was  obliged  to  carry  his  corn  round  about.  At  the 
common  pleas  judgment  on  nil  dicit  was  rendered  on  all  the  counts. 
For  the  plaintiff  in  error  it  was  argued  that  the  creek  as  described  was 
an  highway,  and  as  in  one  of  the  counts  no  special  damage  was  al- 
leged, the  action  did  not  lie.  But  Lord  Mansfield  and  the  court  said 
that  a  creek,  in  which  the  tide  ebbed  and  flowed,  was  not  necessarily 
a  highway;  that  the  corporation  were  bound  by  prescription,  and  it 
might  be  the  very  condition  or  terms  of  their  charter.  And  the  judg- 
ment was  affirmed.  By  this  decision  it  is  settled  that  case  will  J,ay 
against3_£QipiQiatiaQ^fpr  neglectj)f„a  corporate  duty  ^by.  wETcETthe 
"plaintlfFsuffers.  How  far  a  special  damage  must  be  alleged  we  need 
not  now  decide. 

For  the  proprietors,  in  support  of  their  niotion,  a  reference  was 
made  to  the  several  statutes  creating  our  turnpike  corporations,  in 
which  an  action  is  given  to  any  person  specially  injured  by  a  neglect 
in  repairing  the  road.  This  provision  was  cumulative,  •  and  intro- 
duced e:v  majori  cautela  by  the  framers  of  thebills ;  and  is  no  objection 
to  our  present  construction  of  the  law. 

» 2  D  &  E.  667.  2  Cowp.  86. 
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There  appears  to  us,  upon  the  whole,  no  sufficient  ground  to  stay 
judgment,  and,  as  the  exceptions  .to  the  verdict  can  not  prevail,  the 
plaintiff  must  have  judgment. 

Judgment  on  the  verdict. 

Note.  The  duties  and  liabilities  of  corporations  will  be  the  subject  of  later 
chapters.     See  infra,  •  chs.  13-17,  pp.  914-1766. 


Sec.  10.  Same.  This  artificial  personality  is  recognized  par- 
ticularly, (i)  In  statutes.  The  word  "person"  includes 
private  corporations ,  unless  the  legislative  intention  or  the  rea- 
son of  the  law  is  clearly  otherwise. 

CRAFFORD  v.  SUPERVISORS  OF  WARWICK  COUNTY .' 

1890.     In  the  Supreme  Court  op  Appeals  of  Virginia.     87  Vir- 
ginia 110-118,   10  L.  R.  A.  129. 

[In  1888  the  general  assembly  of  Virginia  enacted:  "That  it  shall 
be  the  duty  of  the  judge  of  the  county  court  upon  the  application  of 
persons  paying  one-third  of  the  taxes  upon  real  estate  in  said  county.," 
to  order  the  election  officers  to  hold  an  election  "for  the  purpose  of 
ascertaining  the  sense  of  the  qualijied  voters  of  said  county"  concern- 
ing the  removal  of  the  court-house,  etc.  Application  was  accord- 
ingly made  by  various  parties  (including  many  corporations),  who 
paid  more  than  one-third  of  the  taxes  on  real  estate  in  the  county, 
whereupon  the  court  ordered  the  holding  of  an  election ;  this  was 
done,  and  a  majority  of  the  qualified  electors  voted  for' removal;  and 
in  pursuance  of  such  vote  the  supervisors,  as  provided  by  the  statute, 
commenced  to  remove  the  court-house.  The  appellants,  Crafford 
and  others,  obtained  an  injunction  from  the  corporation  court,  re- 
straining the  supervisors  from  proceeding  with  the  removal ;  this  in- 
junction was  dissolved  by  the  circuit  court,  and  appeal  from  that  court 
was  taken  to  the  supreme  court  of  appeals.] 

Fauntleroy,  J. ,  delivered  the  opinion  of  the  court.  *  *  * 
The  questjonraised  by  the  pleadings  in  this  cause  is,  whether  or 
ia^[cor4«.-raM)ns'Sr&'  iricl^g^^Tr^^igntfted  in"TR"F  term  '■'■persons,"  as 
expressed  inthe  Urst  section  of  the  said' act  of  assembly^  of  March  2, 
1888,  under  which  the  sense  oF  the  qualitTecl  voters  ofWarwick  county 
was  ordered  to  be  taken,  and  was  so  taken,  by  the  election  aforesaid. 
The  appellants  contend  that  the  word  '■'■persons"  in  the  said  act  does 
noT  embrace  or  mclude  corporations,  and  that_the_said_  word  '■Iper- 
sons' '  should  be  construedjo  mean  '■'■voters  paying  taxes_on.JeaI  estate 
in  the  county  of  Warwick,  and  that  the  corporations,  owning  real 
estate  in  the  said  county  and  paying  taxes  on  the  same  amounting  to 
very  nearly  two-thirds  of  the  whole  taxes  on  real  estate  in  the  county, 
were  not  competent  signers  to   the  written  petition  or  application  to 

'  Statement  of  facts  condensed.    Part  of  opinion  omitted. 
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the  judge  of  the  county  court,  upon  which  he  based  the  order  for  the 
election  to  take  or  test  the  sense  of-  the  qualified  voters  of  the  county 

'  of  Warwick,  as  to  the  removal  of  the  site  of  the  court-house  of  the 
said  county,  under  the  provisions  of  the  said  act.  The  language  of 
the  first  section  of  the  act  under  consideration  is  plain,  explicit,  posi- 
tive and  unambiguous,  and  neither  calls  for  nor  admits  of  construc- 
tion. If  the  legislature  had  intended  that  the  words  (which  it  did 
use)  "upon  the  application  of  persons  paying  one-third  of  the  taxes 
upon  real  estate  in  said  county"  should  mean  "qualified  voters  pay- 
ing taxes  on  real  estate  in  the  county  of  Warwick  (which  it  did  not 
use),  it  would  presumably  have  said  so ;  and  few,  simple  and  unam- 
biguous as  the  words  are,  contained  in  the  said  first  section,  the 
"officers  conducting  elections  in  the  county  of  Warwick,  on  the 
fourth  Thursday  in  May,  1888,  are  ordered  to  open  a  ppll  for  the  pur- 
pose of  ascertaining  the  sense  of  the  qualified  voters  of  the  said 
county,"  etc.,  in  the  same  sentence  in  which  it  is  said  "that  it  shall 
be  the  duty  of  the  judge  of  the  county  court,  upon  the  application  of 
persons  paying  one-third  of  the  taxes  upon  real  estate  in  said  county, 
to  order  the  election  to  be  held,"  etc.  It  is  thus  unmistakably  and 
Aundebatably  manifest  upon  the  face  of  the  short  and  plain  first  sec- 
A'tion  itself,  that^in  the  same  sentence  the  lesisLaXyiXSuiiscriminaied 
the  phrase  '  'persons  jiaj^ing_oae-lhird_pftheJ^xesjipmiJ,e^  in 

I    said  county' '  from  the  phrase  "the  sense  of  thequalified  voters  of  said 

1/  county^r  tiaaklng  the  one  the  condTETon  preced^nFto^arranrthe  judge 

I    to  order  the  election,  and  the  other  to  define  and  confine  the  election, 

'    when  held,  to  the  "qualified  voters  of  said  county." 

The  legislature,  like  every  other  oracle,  must  be  held  to  intend  to 
say,  what  it  has  explicitly  and  imperatively  said ;  and  where,  by  the 
use  of  clear  and  unequivocal  language,  anything  is  enacted  by  the 
legislature,  effect  rnust  be  given  to  it,  and  it  can  not  be  constmed 
away.  The  whole  amount  of  the  taxes  upon  real  estate  in  the  county 
of  Warwick,  for  the  fiscal  years  of  1887-1888,  was  $10,009.76,  of 
which  $6,451.80  was  paid  by  corporations  owning  real  estate  in  the 
said  county ;  and  the  first  section  of  the  act  devised  a  mode  by  which 
these  heavy  tax-paying  corporations  could,  to  a  certain  extent,  and  in 
the  preliminary  action  prescribed  to  the  election,  protect  their  large 
interests  from  the  expense  and  burden  of  the  cost  of  the  election,  and 
of  the  removal  of  the  court-house  from  its  present  location  to  Newport 
News.  The  design  of  the  statute  was  to  protect  the  tax-payers  and  a 
designated  class  of  tax-payers — those  who  paid  taxes  upon  real  estate 
in  the  county — from  the  imposition  of  additional  taxation  upon  their 

»  real  estate.  The  tax-payer  on  personality  could  not  petition  the  county 
judge  to  order  the  election.     Why,  nobody  krtows  or  can  conjecture; 

I  but  so  it  was  enacted  .A  Corporations  paid  taxes  on  real  estate  in  the 
county,  like  as  individuals,  and  had  the  same  interest  to  protect  and  a 
like  burden  to  bear  should  the  expense  be  incurred_and  the  tax  im- 
posed to  pay  it.  Why  are  they  not  in  equal  protection  of  the  law? 
They  belong  to  the  designated  class,  and  •they  are  equally  within  the 
reason,  the  justice  and  the  intent  of  the  law.     They  could  not  vote 
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but  they  were,  designedly  and  expressly,  given  a  voice  in  the  question 
as  to  whether  or  not  the  election  should  be  ordered,  and  thereby  have 
an  additional  burden  of  taxation  imposed  upon  them. 
''  ^An  intent  to  do  what  is  unjust,  and  to  discriminate,  unjustly 
|an3~vVilhuutjreason7"bgtBZ£en~gi5erent  cases  oT]a_like  kind,  is  not  to 
t%e-asg3tBed  to  the  legislature.  Arthur  v.  BHght,  2  Uranch  390;  24 
-Pickering  370.^  The  real  estate  of  both  the  individual  and  the  corpo- 
ration are  alike  subject  to  the  taxation  which  may  be  imposed.  Can 
any  reason  be  given  why  there  should  be  a  discrimination  against  cor- 
porations owning  real  estate,  and  paying  nearly  two-thirds  of  all  the 
taxes  on  real  estate  in  the  county,  under  this  statute,  to  determine  the 
question  of  whether  additional  taxation  should  be  made  necessary? 
Would  not  this  be  an  unjust  and  unreasonable  discrimination  between 
classes  of  tax-payers  in  similar  cases.'  Whereyerthegoyerning 
principle  is  taxation,  the  term  persons  in  a  statute"  has  beeiTTield  to 
-itt^ttdecorgorations  ;  ancf,  undefTHe^ssessmerit  andTaxlaws,  corpo- 
rations are  asseise(r~and~T:axed,  although  the'  word  -persons  is  Psed 
thereinV''an3^^Qrgiqration_|s_no1:  mentioned. 

In  the  case  of  Beaston  v.  Farmers' ^ank  of  Delaware,  12  Peters 
134-5,, the  supreme  court  of  the  United  States  said:  "Corporations 
are  to  be  deemed  and  considered  as  '■persons,'  when  the  circumstances 
in  which  they  are  placed  are  identical  with  those  of  natural  persons 
expressly  included  in  such  statutes." 

In  Stribbling  v.  The  Bank  of  the  Valley,  5  Rand.,  on  p.  180,  Judge 
Cabell  said:  "The  term  'person,'  used  in  the  law,  is  unquestionably 
sufficiently  comprehensive  to  embrace  corporations ;  and  it  must  be 
held  to  embrace  them  unless  there  is  something  in  the  law  showing 
the  legislative  intention  to  restrict  its  application." 

In  United  States  Bank  v.  Merchants'  Bank,  i  Robinson  589,  Judge 
Allen  said,  "For  civil  purposes,  corporations'  are,  in  law,  deemed 
persons."  United  States  v.  Amedy,  11  Wheaton  393,  and  quoting, 
with  approval,  Beaston  v.  Farmers'  Bank  of  Delaware,  12  Peters 
134,  and  Stribbling  v.  Valley  Bank,  5  Rand.  132,  goes  on  to  say  the 
"only  doubt  has  been  whether  the  word  (person)  would  embrace 
(corporations)  within  penal  statutes,"  etc. 

In  Baltimore  &  Ohio  R.  Co.  v.  Gallahue's  Adm'r,  12  Graft.  663, 
"When  the  word  persons  is  used  in  a  statute,  corporations,  as  well  as 
natural  persons,  are  included  for  civil  purposes."     2  Inst.  697,  703, 

736- 

In  the  Code  of  1873,  ch.  16,  §   17,  p.  loi,  it  is  provided  that  the 

word  persons,  in  a  statute,  "may  extend  to  and  be  applied  to.  bodies 
politic  and  corporate  as  well  as  to  individuals,  unless  it  would  be  in- 
consistent with  the  manifest  intention  of  the  legislature,"  and  the 
same  provision  is  in  the  Code  of  1887.  Theword  persons  does  cer- 
tainly include  corporations  unless_thejintenjion  oJ'Yhe  legislature  is 
mWi^feSrthM^^rj)orati^s_'wej:e_ intended  to_h6- excluded  from  its  op- 
eration. Corporations  are  not,  in  terms,  excluded  from  its  operation. 
The   omission  of  the  word  corporations  does  not  exclude  them,  for 

'  Commissioners  v.  Kimball. 
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this  act  uses  a  word  "persons,"  which  may  include  them,  and  which 
must  include  them,  unless  it  was  the  manifest  intention  of  the  legisla- 
ture to  exclude  them  from  the  operation  of  the  act.  Nor  is  there  any- 
thing in  the  nature  of  the  act  to  exclude  corporations  from  its  opera- 
tion. Miller's  Ex.  v.  The  Commonwealth,  27  Gratt.  115.  See, 
also,  Lehigh  Bridge  Co.  v.  Liehigh  Coal  and  Navigation  Co.,  4 
Rawle  9;  Field  v.  New  YorkCenti-al  R.  Co.,  29  Barb.  176;  Wright 
V.  Tame,  28  Barb.  80;  Johnson  v.  Mcintosh,  31  Barb.  267;  Wallace 
V.  Mayor  of  New  York,  2  Hilton  44b ;  La  Forge  v.  Exchange  Fii-e  Ins. 
Co.,  22  N.  Y.  334 ;  The  People  v.  Utica  Ins.  Co.,  8  Am.  Dec.  251 ; 
Pembina  Manf'g  Co.  v.  Pennsylvania,  125  U.  S.  Rep.  181;  Provi-. 
dence  Bank  v.  Billings,  4  Peters  504. 

To  hold,  as  is  the  contention  of  the  appellants,  that  the  legislature 
intended,  by  the  use  of  the  word  "persons"  paying  one-third  of  the 
taxes,  etc.,  to  restrict  it  to  voters  paying  one-third  of  the  taxes,  etc., 
would  not  only  exclude  corporations,  but  non-residents,  and  even  res- 
idents who  had  not  resided  long  enough  to  become  voters — women, 
minors,  aliens — none  of  whom  could  be  a  voter,  yet  many  of  whom, 
if  not,  indeed,  all,  are  tax-payers  upon  real  estate  in  Warwick 
county. 

If  we  give  the  other  construction  contended  for  by  the  appellants, 
that  "persons"  meant  natural  persons,  and  that  natural  persons  sign- 
ing the  application  should  represent  one-third  of  the  taxes  paid  upon 
real  estate,  it  would  have  put  it  in  the  power  of  two  persons  paying 
one-forty-fifth  part  of  the  whole  real  estate  tax  in  the  county  to  have 
denied  the  wishes  and  defeated  the  will  of   all  the  other  real  estate 

.  owners,  and  the  whole  population  of  the  county  united  in  the  applica- 
tion to  the  judge  to  order  the  election.  It  is  ijot  to  be  imputed  to  the 
legislature  that  they  had  any  such  an  absurdity  of  intention,  and  it  is 
not  consistent  with  the  object  and  context  of  the  act. 

If  corporations  paying  taxes  upon  real  estate  in  Warwick  county  are 
not  within  the  intent  of  the  word  "persons"  in  the  act,  then  they  must 
be  excluded  ;  and,  if  excluded,  the  individuals  paying  taxes  upon  real 
estate  in  the  county,  who  signed  the  petition  or  application  to  the 
judge  to  order  the  election,  did  pay  more  than  one-third  of  the- taxes 
paid  by  individuals  on  real  estate  in  the  county  of  Warwick.  The 
amount'  of  taxes  upon  real  estate  in  the  county  of  Warwick  paid  by 
corporations  was  $6,451.80,  of  which  sum  the  Chesapeake  and  Ohio 
Railroad  Company  paid  $3,130.47.  It  is  objected  by  the  appel- 
lants that  Williams  C.  Wickham,  who  signed  the  application  to  the 
judge  tp  order  the  election,  did  so  as  receiver,  and  without  authority. 

.  It  is  not  necessary  to  decide  this  question,  inasmuch  as  those  corpora- 
tions v/ho  did  sign,  other  than  the  C.  &  O.  R.  R.  Co.,  by  W.  C. 
Wickham,  receiver,  paid  $3,271.33, .  which,  added  to  the  taxes  on 
real  estate  paid  by  individuals  who  signed  the  application,  $1,395.46, 
amounts  to  $3,666.79,  which  is  more  than  one-third  of  the  whole 
amount  of  the  taxes  on  real  estate  paid  in  Warwick  county  by  $333.53. 
We  are  of  opinion  that  the'  election  was  properly  ordered  by  the 
judge  of  the  county  court  of  Wai'wick,  and  that  the  election  was  duly 
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and  properly  conducted,  and  that  the  circuit  court  rightfully  dissolvecj 
the  injunction  which  had  been  granted  in  the  cause,  September  4, 
1888,  by  the  judge  of  the  corporation  court  of  the  city  of  Manchester, 
and  the  decree  appealed  from  is  without  error,  and  the  same  is  af- 
firmed. 

Decree  affirmed. 

Ifote.  The  rule  given  in  thia  case  asema  to  be  the  one  that  now  has  the 
-weight  of  authority;  but  in  Betta  v.  Menard,  1  Breese's  Appeal  (111.),  p.  a»0 
^1S31),  the  rale  was  announced  that  "persons"  would  not  include  "corporations" 
■unless  it  was' absolutely  necessary  to  carry  out  the  objects  of  incorporation.  Thia  --■^•- 
Tule  seems  to  have  been  followed  in  State  v..  Fertilizer  Co.,  24,  Ohio  St.  611  "q. 
(1874),  in  interpreting  a  criminal  statute  relating  to  a  nuisance.  The  later 
Ohio  cases  seem  to  have  laid  down  a  rule  in  accordance  with  the  one  given 
above  in  the  Craftord  case.  See  Springfield  v.  Walker,  42  Ohio  St.  543,  and 
Cincinnati  Gas  Light  and  Cqke  Co.  v.  Avohdale,  43  Ohio  St.  257. 

Some  of  the  earlier  cases  followed  a  rule  similar  to  that  in  Betts  v.  Menard, 
supra.  See  Blair  v.  Worley,  1  Scam.  (111.)  178  (1835);  School  Directors  v. 
Carlisle  Bank,  8  Watts  (Pa.)  291.  And  in  Fox's  Appeal,  112  Pa.  St.  337,  14 
Am.  &  Eng.  Corp.  Cas.  356  (1886),  the  rule  is  stated  that  unlesa  something  in 
the  context  indicates  that  "person"  shall  include  "corporation,"  it  will  not 
be  so  held.  In  the  leading  English  case,  Pharmaceutical  Society  v.  London, 
etc.,  Assn.,  5  App.  Cas.  857,  it  was  allowed  that  in  an  act  of  Parliament,  re- 
lating to  persons,  corporations  were  presumptively  included,  but  that  the  pre- 
sumption was  not  strong,  and  the  context  of  the  act  should  determine. 

So3,  particularly,  Elliott  Corp.,  §  8;  Morawetz  Corporations,  §  1091 ;  Grant 
on  Corp.,  p.  4,  note  5;  8  Am.  &  Eng.  Ency.  of  Law,  626  (franchise) ;  18  Am 
&  Eng.  Ency.  of  Law  405  (person);  Cook  Stock  and  Stockholders,  §  700: 
note  19  Lawyer's  Reports  Annotated,  p.  222,  where  the  cases  are  classified. 

ILLUSTRATIONS. 

1.  In  general, — See  Ricker  v.  Am.  L.,  etc.,  Co.,  140  Mass.  346;  Turnbull 
V.  Prentiss  Lumber  Co.,  55  Mich.  387;  Billings  v.  State,  107  Ind.  54;  Stewart 
V.  Waterloo  Turn  Verein,  71  Iowa  226, 60  Am.  Rep.  786 ;  Springfield  v.  Walker. 
42  Ohio  St.  543;  Forrest  v.  Henry,  33  Minn.  434;  Fagan  v.  Boyle  Ice  Maoh! 
Co.,  65  Tex.  331 ;  Chippeway  Vallev,  etc.,  R.  R.  Co.  v.  Chicago,  etc.,  R.  Co. 
75  Wis.  224;  Union  Steamship  Co.  v.  Milburne  H.  Co.,  9  App.  Cas.  365;  Fox'f 
App.,  112  Pa.  St.  337,  14  A.  &  E.  Corp.  Cas.  356. 

2.  Attachment  laws  relating  to  persons,  apply  also  to  pnvatej:orpor-ati(ms^— 
See  Pl-miters^BEffl'k~V71tHdrews;~8  Port.  "(Ala.)  404'rCibby  v.  Ilodgdon,  9  N 
II.  394;  Knox  v.  Protection  Ins.  Co.,  9  Conn.  430,  25  Am.  Dec.  33;  Bray  v 
Wallingford,  20  Conn.  416;  Baltimore,  etc.,  R.  Co.  v.  Gallahue,  12  Gratt 
<Va.)  655,  65  Am.  Dec.  254;  Mineral  Point  R.  Co.  v.  Keep,  22  111.  9,  74  Am 
D.  124;  Bushel  v.  Com.  Ins.  Co.,  15  Serg.  &  R.  (Pa.)  173;  South  Carolina  R 
Co.  v.  McDonald,  5  Ga.  531 ;  Union  Bank  v.  United  States  Bank,  4  Humph 
(Tenn.)  369;  Martin  v.  Branch  Bank,  14  La.  415.  But  compare  McQueen  v.l 
Middleton  Mfg.  Co.,  16  Johna.  (N.  Y.)  5;  and  Mayor  of  Baltimore  v.  Root,  8 
Md.  95.  In  DoUman  v.  Moore,  70  Mias.  267,  19  L.  R.  A.  222,  it  was  held  tha' 
a  board  of  school  trustees  was  not  a  person  within  the  meaning  of  attachmen' 
laws. 

3.  Appeals.— Statutes  allowing  appeala  by,  persons  apply,  to  corporations:. 
People  V.  May,"27"Bai-b.  (N.  Y.)  238. 

4.  Bankinff. — Statutes  proliibiting  persons  from  banking  apply  to  corpora 
tions :  People  v."UITcar^nsT-Go.-;-15  JwhTI^.TTr  Y:)'358,  8  Am.  Dec.  243. 
— ^"Ditizens. — (a)  Corporations  are  noicitizens  withinthe  meaning  of  section 
2,  article4of  theU.  S.  constitution,  saying,  "Tiiecitizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  bt  citizens  in  the  several  states." 
SeePauR.  Virginia,  8  Wall.  (U.  S.)  168;  Western  Union  Tel.  Co.' v.'Maver, 
28  O.  S.  521 ;  Norfolk  &  West.  R.  Co.  v.  Pennsylvania,  136  U.  S.  114,  10  Sup. 
Ct.  Rep.  958;  Pembina  Con.  Silver  Min.,  etc.,  Co.  v.  Pennsylvania,  125 U.  Sj 
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181;  Railroad  v.  Barnhill,  91  Tenn.  395,  30  Am.  St.  889;  Horn  S.  M.  Co.  v. 
New  York,  143  U.  S.  305;  People, v.  Wemple,  131  N.  Y.  64;  note  to  State  v. 
Goodwill  in  25  Am.  St.  Rep.  873;  Daggs  v.  Orient,  etc.,  Co.,  136  Mo.  382,  58 
Am.  St.  638;  Commonwealth  v.  New  York,  etc.,  R.  Co.,  129  Pa.  St.  463,  15 
Am.  St.  R.  724.  Compare  St.  Louis  Iron  M.  T.  R.  Co.  v.  Paul,  64  Ark.  83, 
62  Am.  St.  R.  154,  and  note  p.  167 ;  1902,  Cook  v.  Howland,  —  Vt.  — ,  59  L. 
R.  A.  338. 

(b)  But  corporations  are  citizens  of  the  state  creating  them  within  the  mean- 
ing of  section  2,  article  3,  of  the  constitution,  that  "the  judicial  power  shall 
extend  to  all  cases  between  citizens  of  different  states."  See  1809,  Hope  Ins. 
Co.  V.  Boardman,  5  Oranch  (9  U.  S.)  57;  1809,  Bank  of  U.  S.  V:  Deveaux,  5 
Cranch(9U.  S.)61;  1840,  Commercial,  etc..  Bank  v.  Slocomb,  14  Pet.  (TJ.  S.) 
60,  all  of  which  held  that  the  court  "would  look  beyond  the  mere  legal  be- 
ing, and  consider  the  citizenship  of  the  individuals  of  whom  the  company  ia 
composed."  In  1844,  Louisville,  eitc,  R.  Co.  v.  Letson,  2  How.  {43  TJ.  S.) 
497,  558,  the  court,  after  an  elaborate  review,  overruled  the  former  cases  and 
announced  the  rule  above  given.  The  later  cases  are:  1853,  Marshall  v.  B. 
&  O.  R.  Co.,  16  How.  (57  U.  S.)  314;  1861,  Ohio  &  Miss.  R.  Co.  v.  Wheeler,  1 
Black.  (66  U.  S.)  286;  1865,  County  of  Allegheny  v.  Cleveland  &  P.  K  Co.,  51 
Pa.  St.  228,  88  Am.  D.  579;  1870,  Railroad  Co.  v.  Harris,  12  Wall.  65;  1871, 
Chicago  &  M.  V.  R.  Co.  v.  Whitton,  13  Wall.  (SOU.  S.)  270;  1876,  Muller  v. 
Dows,  94  U.  S.  444;  1881,  C.  &  W.  I.  R.  Co.  v.  L.,  S.  &  M.  S.  E.  Co.,  5  Fed.  R. 
19;  1882,  Memphis,  etc.,  R.  Co.  v.  Alabama,  107  U.  S.  581;  1885,  Pennsyl- 
vania Co.  V.  St.  L.,  A.  &  T.  R.  Co.,  118  U.  S.  290;  1890,  Nashua  &  L.  E.  Co. 
V.  Boston  &  L.  R.  Co.,  136  U.  S.  356;  1890,  Paul  v.  B.  &  O.  R.  Co.,  44  Fed. 
Rep.  513;  1892,  Shaw  v.  Quincy  Mining  Co.,  145  TJ.  S.  444;  1892,  Southern 
Pac.  R.  Co.  V.  Denton,  146  U.  S.  202;  1893,  In  re  Hohorst,  150  U.  S.  653; 
1895,  Missouri  Pac.  R.  Co.  v.  Meek,'69  Fed.  Rep.  753,  30  L.  R.  A.  250;  1896, 
St.  Louis  &  San  Francisco  R.  Co.  v.  James,  161  TJ.  S.  545,  infra,  p.  1099 ;  1896, 
Louisville  Trust  Co.  v.  L.,  N.  A.  &  C.  R.  Co.,  75  Fed.  Rep.  433. 

(c)  As  to  fourteenth  amendment,  see  iiifra,  No.  10. 

•  6.  Contracts.— Statutes  relating  to  contracts  of  persons  apply  to  corpora- 
tions also:  Mott  v.  Hicks;  1  Cow.  (N.  Y.)  513;  State  v.  Nashville  Univ., 
4  Humph.  (Tenn.)  157;  Commercial  Bank  v.  Nolan,  8  Miss.  (7  How.)  508; 
Cincinnati  Gas  Co.  v.  Avondale,  43  Ohio  St.  257. 

7.  Death  by  wrongful  act. — Statutes  making  persons  liable  for  such,  in- 
clude corporations:    Chase  v.  Steamboat  Co.,  10  R.  I.  79. 
.    8.   Eminent  domain  statutes  apply  to  corporations,  though  persojis  only  are 
named:     Lehigh  Bridge  Co.  v.  Lehigh  Coal  Co.,  4  Rawle  (Pa.)  9,  26  Am 
p%c.  111. 

'    9.  Evidence. — J^i-jCQrgoratipnJs  a  "living  jjerson^' within  the  meaning 
^tatute  giving  a  party  the  right  to  testifjTi^en  the  adverse  party  is  a  living 
'pefsmt:   LaTairge  v.  Exchange  F.  Ins;  Co.,  22'N.  Y.  352.   But  not  within  pro- 
visions protecting  one  from  giving  incriminating  evidence;    1900,   State  v 
Standard' Oil  Co.,  61  Neb.  28,' 87  ITn."  St.'R.  449. 

10.  Fourteenth  amendment. — The  provisions  of  section  1,  saying  "No 
'state  shall  deprive  any  person  of  life,  liberty  or  property  without  due  process 
of  law ;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws,"  protects  the  "rights  of  the  corporations,  when  in  the  state,  the  same 
as  persons :  Pembina  Mining  Co.  v.  Pennsylvania,  125  TJ.  S.  181 ;  Santa  Clara 
Co.  V.  South  Pacific  R.  Co.,  118  U.  S.  394,  24  Am.  &  Eng.  Corp.  Cas.  523  ■  Min- 
jneapolis^etc,  R.  Co.  v.  Beckwith,  129U.  S.  26;  Charlotte,  etc.,  R  Co  v  Gill  ■ 
«42  TJ.  S.  386 ;  County  of  San  Mateo  v.  South  Pacific  R.  Co.,  13  Fed.  Rep  722* 
(supra,  p.  36;  Covington,  etc.,  R.  Co.  v.  Sanford,  164  TJ.  S.  578;  Smvthe  v' 

Ames,  169  U.  S.  522,  171  TJ.  S.  361.  But  contrary  to  the  holding  in  Universitv 
V.  Foy,  supra,  p.  34,  the  14th  chapter  of  Magna  Charta,  that  "no  freeman  shall 
be  amerced,"  etc.,  was  held  not  to  apply  to  corporations  aggreeate  but  onl-o- 
to  corporations  sole.    2  Inst.  169,  170,  8  Rep.  39.    See  62  L.  R   A  407 

11 .  EOEfiign  corporations  are  not  persons  within  a  constitutional  provision 
"that  no  person  shall  be  deprived  of  the  natural  rights  to  life,"  liberty  and  the 
prTjoyment  of  the  gains  of  his  own  industry."    Daggs  v.  Orient  Ins  Co     136 
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Mo.  382,  58  Am.  St.  638.     See,  also,  Blake  v.  McOlung,  172  U.  S.  239,  infra, 
p.  2036;  Hammond,  etc.,  Co.  v.  Best,  91  Maine  431,  42  L.  R.  A.  528. 

12.  Incorporation.— Statutes  providing  that  a  certain  number  of  ^jersonS  may 
incorporate  do  not  include  corporations  as  such  persons.  Factors,  etc.,  Ins. 
Co.  V.  New  Harbor  P.  Co.,  37  La.  Ann.  233 ;  Humphrey  v.  Mooney ,  5  Colo.  282 ; 
Central  E..C0.  v.  Pa.  E.  Co.,  31  N.  J.  Eq.  475.     See  infra,  pp.  553,  889. 

13.  Jurisdiction  of  courts. — For  this  purpose  a  corporation  is  a  person,  in- 
habitant or  citizen  of  the  state  creating  it.  See  cases  cited  in  this  note  No.  5, 
(6)  above.  See,  also,  Brown  v.  Mayor,  etc.,  66  N.  Y.  385;  Chicago,  etc.,  R. 
V.  Bank  of  North  America,  82  111.  49.'5;  Eslava  v.  Ames,  etc.,  47  Ala.  384. 

M.  Limitation  of  actions. — Statutes  of  limitation  apply  to  corporations  in 
the  same  way  as  to  persons.  People  v.  Trinity  Church,  22  N.  Y.  44;  North 
Missouri  R.  Co.  v.  Akers,  4  Kan.  453. 

15.  Misdemeanors. — Statutes,  making  persons  liable  for,  include  corpora- 
ti'ons.    White  V.  State,  SSTnd.  273. 

IBT^  Penalties. — Statutesproviding  penalties  for  certain  acts  of  persons,  -per- 
hapa^  not  include  corporations  unless  Uie  epntextyery  clearly  shows  they 
are  meanftolDe  so  included. "  This  is  on  account  of  the  strict  construction  of  such 
statutegT'  See  Coats  v.  People,  22 N.  Y.  245 ;  United  States  v.  Kan.  P.  R.,  4  C. 
TTTTui;  Androscoggin  Water  Power  Co.  v.  Bethel  S.  M.  Co.,  64  Maine  441; 
Benson  V.  Monson,  etc.,  9  Mete.  (Mass.)  562;  Ohio  v.  Cincinnati  Fertilizer  Co., 
24  Ohio  St.  611;  Guardians  of  St.  Leonard  v.  Franklin,  3  0.  P.  Div.  377. 

17.  Promissory  notes. — The  Statute  of  Anne  providing  for  the  negotiability 
of  notes  made  payable  to  the  order  of  any  person  applies  to  notes  by  or  to 
corporations  or  to  the  order  of  corporations.  Indiana  v.  Woram,  6  Hill. 
(N.  Y.)  33;  Mott  v.  Hicks,  1  Cow.  (N.  Y.)  613. 

18.  Property,  protection  of. — See  below.  Trespass,  No.  23,  and  No.  10, 
above.    United  States  v.  Amedy,  11  Wheat.  (U.  S.)  392. 

19.  Practice  and  procedure.— People  v.  May,  27  Barb.  (N.  Y.)  238.  See 
also  Appeals,  No.  3,  above,  and  Jurisdiction,  No.  13,  above. 

20.  Reg"istry  laws. — Statutes  providing  for  the  registration  of  vessels  or 
other  things  hy  persons  include  corporations.  Regina  v.  Arnaud,  9  Q.  B.  806, 
infra,  p.  58 ;  Durant  v.  Kennett  L.  R.,  5  C.  P.  262. 

21.  Real  estate. — Statutes  relating  to  real  estate  of  persons  apply  to  that  of 
corporations.  Lehigh  Bridge  Co.  v.  Lehigh  Coal  Co.,  4  Rawle  (Pa.)  9;  Blair 
V.  Worley,  1  Scam.  (111.)  178;  Cortes  v.  Kent  Water  Works  Co.,  7  B.  &  O. 
(K.  B.  Eng.)  314. 

22.  Taxation. — Statutes  relating  to  the  taxation  of  the  property  of  persons, 
inhabitants,  residents,  etc,  include  that  of  corporations  also.  See  Rex  v.  Gard- 
ner, Cowp.  79,  but  see  3  Q.  B.  233;  Royal  Exchange  Assurance  Co.  v. 
Vaughan,  1  Burr.  155;  Reg.  v.  Birmingham,  etc.,  Rv.  Co.,  3  Q.  B.  238;  Peo- 
jple  V.  Utica  Ins.  Co.,  15  Johns.  (N.  Y.)  358,  382,  8  Am.  Dec.  243;  Mayor  of 
Mobile  V.  Rowland,  26  Ala.  498;  Trenton  Bank  v.  Haverstick,  6  Halst.  (N. 
J.)  171;  City  of  St.  Louis  v.  Rogers,  7  Mo.  19;  Bushel  v.  Can.  Ins.Co.,  15  S. 
&  R.  (Pa.)  l73;  Chicago,  etc.,  R.  Co.  v.  Bank  of  N.  A.,  82  111.  493;  People  v. 
McLean,  80  N.  Y.  254;  Otis  Co.  v.  Inhabitants  of  Ware,  8  Gray  (Mass.)  509; 
Baldwin  Inhabitants  v.  Trustees,  37  Maine  369;  Louisville,  etc.,  R.  Co.  v. 
Com.,  1  Bush  (Ky.)  250;  Compare  Fox's  Appeal,  112  Pa.  St.  337,  14  A.  &  E. 
C.  C.  3.56;  Cherokee  Ins.  Co.  v.  Justices,  28  Ga.  121;  Hartford  Ins.  Co.  v. 
Hartford,  3  Conn.  15. 

23.  Trespasses,  protection  from.— Statutes  protecting  the  property  of  per- 
sons apply  to  corporations  also.  White  v.  State,  69  Ind.  273 ;  State  v.  Nashville 
Univ.,  4  Humph.  (Tenn.)  157 ;    Bartee  v.  Houston,  etc.,  R.  Co.,  36  Texas  648. 

24.  Usury.— Statutes  forbidding  usury  by  persons  apply  to  corporations 
also.  Thornton  v.  Bank  of  Wash.,  3  Pet.  (U.  S.)  36;  Grand  Gulf  Bank  v. 
Archer,  8  S.  &  M.  (Miss.)  151. 

25.  Voting'.— The  English  Public  Health  Act  (11  and  12  Vict.,  sec.  20) 
authorized  corporations  aggregate  to  vote  by  proxy  under  their  common  seal 
at  the  election  of  locat  boards  of  health.  Grant  on  Corp.,  p.  *4,  n.  s.  Of 
course,  where  corporations  may  be  owners  of  the  stock  of  other  corporations, 
statutes  relating  to  voting  by  persons  would  apply  to  the  corporations  as  well. 
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11.     Same.     (2)     As  to  the  ownership  of  its  property. 

THE  QUEEN  ON  THE  PEOSECUTION,  Etc.,  v.  AENAUD  Et  Al.» 

1846.     In  the   Court  of   Queen's  Bench.     25  Law  Journal  Re- 
ports (iVew  Series,   Vol.  i6),  for  the  year  1847,  part  II, 
Cases  at  Common  Law,  pp.  50-55. 

The  judgment  of  the  court  was  delivered  by — 

Lord  Denman,  C.  J.  The  object  of  the  present  mandamus  is  to 
compel  the  custom-house  officers  to  register  a  vessel,  the  property  of 
the  Pacific  Steam  Navigation  Company.  The  company  is  a  corpo- 
ration by  charter  of  her  present  Majesty,  for  the  purpose  of  providing 
vessels,  and  employing  them  in  the  Pacific  ocean.  It  is  admitted  by 
the  defendants  that  the  companv,  as  a  British  corporationj_might  be 
owners  of  British-built  vessels,^and  prima  facie  would  be,  as  such 
corporation,  entitled  to  register  them,  mider  the  ^provisions  of  the 
8  and  9  Vict.,  c.  89,  applicable  to  the  registry  of  vessels  by  corpora- 
tions.^ 

.  But  it  is  said  that  some  of  the  members  of  the  corporation  are  not 
British  subjects,  but  foreignefi~;"anH7"consequentTy,~  that  the  vessel 
does  nofwholly  belong  to  her  Majesty's  subjects,  as  required  by  the 
5th  section  of  the  act,  and  is  within  the  prohibition  contained  in  the 
1 2th  section  of  the  act,  against  foreigners  being  entitled  to  be  owners, 
in  whole  or  in  part,  directly  or  indirectly,  of  any  vessel  requiring  to 
be  registered.  Now,  it  appears  to  us  that  the  British  corporation  is, 
as  such,  the  sole  owner  of  the  ship,  and  a  British '  subject  within  the 
meaning  of  the  5th  section,  as  far  gs^siich  a  tejjacan  be  applicable  to 
■a-  ''orporation.  riritw'*^1lf'^pnding  some  frvrfji^rnprc  may  individually  have 
shares  in  tlj£-CpmpanyL_and  that  such  indiyidulfl  mLn]btii?7)f  tEe.cor- 

t3roFindirectIy^'to , 


yrm-atirm^^T-""^  ''"1;it''''1i    'I  whole  Or  JT' 

be'TTwners  of-the-veawal .  {  The  individual  members  oj  £Jie  corpora- 
tion,  no  doubt.,  are  interested  in  one  sense  in  the  property  of  the  cor-- 
poration,  as  they  may  derive  individual  benefit  frofn  its  increase.,  or 
loss  from  its  destruction ;  but  in  no  legal  sense  are  the   individual 

'  Statement  of  facts,  except  as  given  in  the  opinion  and  notes,  and  argu- 
ments omitted. 
^  This  act  provided,  section  5,    *    *    *     "That  no  vessel  shall  be  registered 

*  *      *      except  such  as  are  wholly  of  the  build  of  the  United  Kingdom, 

*  *  *  and  which  shall  wholly  belong  or  continue  to  belong  to  her 
l^ajesty's  subjects  *  *  *"  Sec.  12.  *  *  *  "That  no  person  who  has 
taken  the  oath  of  allegiance  to  any  foreign  state,  *  *  *  ^or  any  person 
usually   residing  in  any   country  not  under  the  dominion  of  her  Majesty  • 

*  *  *  shall  be  entitled  to  be  the  owner  in  whole  or  in  part,  directly  or  in- 
directly, of  any  ship  or  vessel  required  to-be  registered,  etc."  Sec.  13.  *  ,*  * 
"That  if  it  shall  become  necessary  to  register  any  vessel  belonging  to  any 
corporate  body  in  the  United  Kingdom,  the  following  declaration  shall  be 
taken  and  subscribed  by  the  secretary,  etc.,  'I,  A.  B.,  Secretary,'  etc.,  'do 
hereby  declare,'  etc.,  *  *  ♦  'that  the  same  (ship)  doth  wholly  and  truly 
belong  to  [)ia7ne  of  company  or  corporation}.'  " 
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members  the  owners.  If  all  the  individuals  of  the  corporaHnn  -merp. 
duly  qualified  British  subjects,  they  could  not  register  fh"  i^pcspI  ip 
^Eeir  individual  names  as  owners;  but  must  register  it  ^°  |ipl"nyi'^ 
vyholly  to  the  corporation  as  owner.  The  terms  of  the  23d  section, 
"with  respect  .lU  the  llondition  ot  tne  bond  to  be  given  upon  obtaining 
the  registry,  as  to  foreigners  purchasing  or  becoming  entitled  to  any 
part  or  share  of  or  interest  in  any  ship  or  vessel,  would  appear  to  be 
applicable  to  a  case  of  purchase  or  transfer  of  property  in  the  vessel 
itself,  as  it  provides  that  the  certificate  shall  be  delivered  up,  "within 
seven  days  after  such  purchase  or  transfer  of  property  in  such  ship," 
and  does  not,  as  it  seems  to  us,  bear  materially  on  the  present  ques- 
tion. It  was  contended  that  the  effect  might  be  to  defeat  the  object 
and  policy  of  the  navigation  laws  in  this  respect,  inasmuch  as  the  in- 
dividual members  of  the  British  corporation  might,  either  originally 
or  by  transfer,  be  all  foreigners.  Such  does  not  appear  to  be  contem- 
plated or  provided  for  by  the  act  in  question.  _If  it  be  casus  omissus, 
and  evil  consequenges  arise,  they  may  be  remedied  by  the  jnt^rfer- 
ence  of  the  legislature,  or,  possibly  (though  we  do  not  wish  to  be 
underitooJas  giving"  any  opinion  upon  this  point),  by  repealing  the 
letters  patent,  as  improvidently  giving  powers  operating  to  defeat  the 
law  and  public  policy,  and,  in  future  patents,  by  providing  against 
the  objection.  But,  as  the  case  stands,  it  seems  to  us  that  the  British 
corporation,  is,  to  all  intents,  the  legal  owner  of  .the  vessel^  and  entitled 
ToThe  registry,  and  that" we  can  iiibt  notice  any  disqualification  of  an 
JndiyKruaT  member,  which  might  disable  Him,  if  owner,  from  regi§ter- 
Tng  the_yessel  injhis  own  name.  There  will,  therefore,  be  judgment 
for  the  prosecutors,  and  a  peremptory  mandamus. 
Judgment  for  the  Crown^ 

fiSeSjp 'See  also,  Russell  v.  Temple,  3  Dane's  Abr.  (Mass.)  108;  Bundy  v. 
Ifon  Co.,  38  Ohio  St.  300;  Button  v.  Hoflman,  61  Wis.  20,  50  Am.  R.  131; 
Baldwin  v.  Canfield,  26  Minn.  43;  Tomlinson  v.  Bricklayers'  Union,  87  Ind. 
308;  Wheelock  v.  Moulton,  15  Vt.  519;  Atchison,  etc.,  R.  Co.  v.  Cochran,  43 
Kan.  225,  23  Pac.  151;  Central  T.  Co.  v.  Kneeland,  138  U.  S.  414;  Louisville 
Bank  Co.  v.  Eisenman,  94  Ky.  83,  42  Am.  St.  335;  Humphreys  v.  McKissock, 
140  U.S.  304 ;  Parker  v.  Hotel  Co.,  96  Tenn.  252, 34  S.  W.  209 ;  Pott  v.  Schmucker, 
84  Md.  535,  57  Am.  St.  415 ;  Gallagher  v.  Germania  Brewing  Co  ,  53  Minn.  214 ; 
Barrick  v.  Gifford,  47  O.  S.  180,  21  Am.  St.  R.  798;  England  v.  Dearborn,  141 
Mass.  590;  Rough  v.  Breitung,  117  Mich.  48,  75  N.  W.  Rep.  147;  Warren  v. 
Davenport  Fire  Ins.  Co.,  31  Iowa  464,  holding  a  stockholder  has  an  insurable 
interest  in  the  corporation. 
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-SeiC.  12.    Same.     (3)  As  to  contracts  between  it  and  its  members. 

.FOSTER  &  SONS,  LIMITED,  v.  THE   COMMISSIONERS  OF  INLAND 

REVENUE.' 

1893.     In  the  Court  of  Appeals.     Law  Reports  (1894),  i  Q.  B. 

Div.  516-532. 

[Case  stated  by  the  commissioners  of  inland  revenue  under  the 
stamp  act  of  1891,  54  and  55  Vict.,  ch.  39,  §13.  In  1891,  eight 
persons  named  Foster,  then  partners,  extensively  engaged  in  mercan- 
tile, manufacturing,  mining  and  banking  business,  agreed  among 
themselves  to  form  a  corporation  under  the  English  Limited  Compa- 
nies Act,  to  carry  on  their  business ;  they  took  the  proper  steps  to  form, 
and  did  form,  a  corporation  known  as  John  Foster  &  Sons,  Limited. 
These  same  eight  persons,  acting  as  parties  of  the  first  eight  parts,  by 
indenture  duly  executed,'  conveyed  all  the  partnership  property_to  the 
corporation,  John  Foster  &  Sons,  Limited  (compose3~or  the  same 
eight  persons)  acting  as  the  party  of  the  ninth  part.  The  considera- 
tion for  the  conveyance  was  nothing  except  the  .preferred,  ordinary 
and  debenture  stock  in  the  corporation,  which  was  apportioned  to 
each  one  of  the  first  eight  parties  in  proportion  to  his  former  interest 
in  the  partnership  property.  Under  the-English  Stamp  Act  (requiring 
all  conveyances  to  be  duly  stamped)  the  commissioners  of  Inland 
Revenue  levied  a  duty  of  ;£^7oo  los.  This  act  provided.  Sec.  70. 
"The  term  'conveyance  on  sale'  includes  every  instrument  *  *  * 
whereby  any  property  upon  the  sale  thereof  is  legallv  or  equitably 
transfered  to  or  vested  in  the  purchaser  or  any  other  person  on  his  be- 
half." *  *  *  Sec.  71.  "Where  t^  consideration  «  *  * 
consists  of  stock  *  »  •  such  conve^nce  is  to  be  charged  with 
ad  valorem  duty  in  respect  of  the  value  of  such  stock  *  \  *." 
Sec.  78  imposed  a  duty  on  conveyances  "not  otherwise  charged." 
//  The  question  in  this  case  was,  vvas  there  any  real^conveyance  upon 
ff  which  a  stamp  duty  was  chargeable  ?  Wrig!it,  J. ,  of  the  divT^nal  cotirt, 
herd  there  was,  but  Cave,  J. ,  of  the  same  court,  held  the  partners  had 
not  sold  their  property,  but  there  had  been  a  mere  rearrangement  of 
ownership  among  the  same  persons,  the  parties,  property,  shares  and 
consideration  had  remained  the  same.  Wright  withdrew  his  judg- 
ment and  allowed  the  commissioners  to  appeal.] 

LiNDLEY,  L.  J. :  I  confess  that,  with  great  deference  to  Cave, 
J.,  I  can  not  see  the  difficulty  in  this  case. 

The  material  sections  of  the  act  of   1870  must  first  be  considered. 

[The  lord  justice  then  read  sections  70  and  71  of  the  stamp  act  of  1870,  and 
continued.] 

The  importance  of  section  71,  to  my  mind,  is  this:  It  shows 
that  there  may  be  a  conveyance  on  sale,  although  the  considera- 
tion for  it  is  not  cash  or  money,  but  may  include  or  consist  of  stock 
or  marketable  securities.     The  definition  of  "stock"  and  "marketable 

1  Statement  of  facts  condensed.  Opinions  of  Cave  and  Wright,  JJ.,  of  the 
flivisional  court,  and  arguments  omitted. 
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securities"  will  be  found  in  section  2.  Then  section  78  imposes  a  stamp 
duty  on  conveyances  not  otherwise  charged,  and  the  schedule  shows  what 
the  stamps  are  that  are  imposed  upon  conveyances  that  are  charged. 
First,  we  have  "rnny^yanrt^  or  transfer,  whether  on  sale  or  other- >j 
wise. ' '  of  certain  stocks  and  dividends.  The  present  case  does  not 
come  within  that  head.  Then  we  have  "conveyance  or  transfer  on 
sale,  of  any  property"  *  *  *  "\yhere  the  amount  or  value  of 
the  consideration  for  the  sale  does  not  exceed  5/."  That  fits  in  with 
sections  70  and  71.  Then  we  coH>eto:  "Conveyanceor  transfer  by  way 
of  security  of  any  property  or  of  any  security ; ' '  and  then  we  have 
"conveyance  or  transfer  of  any,  kind  not  hereinbefore  described."  > 
We  must  accordingly  consider  under  which  ot  these  heads  the  par- 
ticular  deed  in  this  case  comes.  It  certainly  does  not  come  under  the 
first,  nor  under  "conveyance  or  transfer  by  way  of  security  of  any 
property,"  and  the  alternative  is  between  "conveyance  or  transfer  on 
sale"  and  "conveyance  or  transfer  of  any  kind  not  hereinbefore  de- 
scribed." 

Now,  the  document  in  this  case  is  an  indenture  made  between  eight 
gentlemen  of  the  first  eight  parts  and  "John  Foster  &  Sons,  Limited 
(hereinafter  called  'the  company'),  of  the  ninth  part."  Pausing  there 
for  a  moment,  although  the  persons  of  the  first  eight  parts  may  be 
and  were  members,  and  the  only  members,  of  John  Foster  &  Co., 
Limited,  John  Foster  &  Co.,  Limited,  is  not  those  eight  individuals; 
John  Foster  &  Co.,  Limited,  is  a  corporation.  JVe  have  accordingly 
two  parties,  one  party  consisting  of  several  individuals,  and  the 
other  party  consisting  of  a  corporation.  Whether  they  are  or  are 
not  the  members,  or  the  only  members  of  the  corporation,  is  iiuholly 
imtnaterial.  Thecorforatj^n  is  o  -fntnlTy  (J-i-ff'o'-^'^*  ■^"vf^^tj  from  them 
in  any  cafacity  you  choos^o  assign  to  the^n,  exceft  a  corporate  one,_ 

[The  lord  justice  then  stated  the  recitals  in  the  operative  part  of  the  con- 
veyances, and  continued] : 

Then  the  parties  of  the  first  eight  parts  put  their  seals  to  the  instru- 
ment, and  the  company  puts  it  seal  to  it.  Now,  what  is  that  instru- 
ment ?  It  is  certainly  a  conveyance  of  property — that  is  obvious.  In 
order  to^amouTTETo'  a  conveyance  of  properly  there  must  be  a  person 
conveying  and  a  person  taking,  and  you  have  them  both  here.  The 
persons  conveying  are  the  persons  named  in  the  first  eight  parts, 
and  the  persons  taking  are  the  corporation  named  in  the  ninth  part. 

Now,  what  is  the  consideration.?  The,  consideration  for  the  trans- 
fer for  this  property  is,  I  agree,  not  money,  but  it  is  stocks  and^  secu- 
rities', .whrch"~for"T;his"  purpose  are  to  be  regarded  as  equivalent  to  , 
money  by  reason  of  section  71  of  the  actio  which  I  have  already  alluded. 
Then  what  have  we  got?  To  sum  it  up  shortly,  it  is  a  conveyance  of 
property  from  on£  person  to  another  for  money,  or" what  is,  according  i 
tcrtKe"provisions  of  the  statute,  equivalent"  to  money.  What  is  that 
except  a  conveyance  on  sale ?  What  else  can  you  call  it?  It  is  cer- 
tainly not  a  gift;  it  is  not  an  exchange;  it  is  not  a  partition;  it  is  not 
a  mortgage.     I  do  not  know  what  it  is  unless  it  is   a  conveyance  on 
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sale.  I  do  not  know  what  is  necessary  to  constitute  a  sale,  except  a 
transfer  of  property  from  one  person  to  another  for  money,  or  for  the 
purposes  of  the  stamp  act,  for  stock  or  marketable  securities. 

But  then  it  is  argued  that  it  is  only  a  redistribution  of  property.  I 
dTrn"c3t~consider  it  a  redistribution  at  all.  It  is  an  entire  transfer_of 
property  from  one  set  of  people  to  another  person  altogether,  and 
whether  there  are,  as  there  may  well  be  hereafter,  additional  persons 
taking  shares  in  this  company,  is  perfectly  immaterial. 

Again  it  is  argued  on  behalf  of  the  appellants  that  this  instrument 
is  in  substance  nothing  more  than  a  conveyance  to  a  trustee  to  carry 
on  the  business  in  trust  for  the  grantor.  Just  try  that.  Suppos- 
iHg'there  iS'  a  conveyance  by  half'a  dozen  people,  transferring  their 
property  to  a  trustee  on  trust  to  carry  on  the  business  for  them,  can 
you  in  any  sense  of  the  word,  legal  or  business-like,  or  otherwise,  call 
that  trustee  a  buyer.''     There  is  no  buying;   there  is  no  sale  to  him  at 

■  all,  nor  is  there  any  money,  or  stock,  or  securities,  or  anything  else 
parted  with  by  him.  Then  it  was  urged  that  these  shares  can  derive 
no  value  unless  the  company  gets  this  property  transferred  to  them. 
That  is  possible  enough.  That  is  to  say,  in  other  words,  that  the 
shares  in  the  company  would  be  valueless  imless  the  company  had 
assets.  Of  course  they  would  be,  but  that  does  not  affect  the  ques- 
tion whether  there  is  a  sale  or  a  conveyance  or  not.  I  think  myself 
that  Cave,  J.,  has  attached  too  little  importance  to  the  fact  that  you 
have  here  a  distinct  seller  and  a  distinct  buyer,  and  that  in  point  of 
law  it_is_iDamaterial_that  in  the  present  case  the  buyer  is  a  corpora- 
tign,  which  consists  of  the  eight" persons  who  formed  and  who  are  the 
partners.     The  appeal  must  be  allowed. 

Kay,  L.  J.  I  am  of  the  same  opinion.  With  deference  to  Cave, 
JT,  it  seems  to  me  impossible  to  hold  tMt  this  transaction  was  any- 
thing else  than  a  conveyance  on  sale."  As  pointed  oufon  the  face  of 
the  statute,  the  consideration  may  be  money  or  money's  worth. 
Money's  worth  certainly  is  sufficiently  expressed  by  a  number  of  shares 
and  debentures  of  an  existing  corporation,  which,  in  effect,  consti- 
tuted the  consideration  for  the  particular  transfer  in  this  case.  Now, 
that  there  was  a  conveyance  is  beyond  all  question.  The  persons  who 
are  named  as  vendors  in  the  deed  have  divested  themselves  of  their 
property  in  the  subject  of  that  conveyance,  and  all  that  property  is 
vested  in  an  entirely  independent  and  separate  body ;  namely,  a  cor- 
poration. Suppose  that  corporation  had  consisted  of  altogether  dif-- 
ferent  persons,  no  one  for  a  moment  would  doubt  that  this  was  a  con- 
veyance on  sale.  Suppose  there  had  been  one  person  in  it  different, 
there  is  nothing  that  I  have  heard  in  the  argument  which  induces  me 
to  suppose  that  even  in  that  case  it  could  have  been  doubted  that  this 
was  a  conveyance  on  sale.  But  the  argument,  as  I  understand  it,  is 
this:   that  the  individual  corporators  who  composed  that  corporation 

'  were,  in  fact,  the  very  identical  persons  who  were  conveying  this 
property  to  the  corporation,  and  the  corporation  had  no  other  property 
except  this  which  it  took  under  its  conveyance ;  and  that,  as  the  only 
value  of  the  shares  and  debentures  was  derived  from  this  very  property 


§  12        ■  THE   CORPORATION  AS   A  PERSON.  63 

which  the  individual  corporators  were  conveying  to  the  corporation, 
the  conveying  partners  either  got  no  consideration  for  that  which  they 
conveyed  other  than  part  of  the  property  actually  conveyed,  or  they 
got  no  consideration  at  all.  Now,  I  do  not  follow  that  argument  in 
the  least.  •  I  think  if:  is  a  fallacy  from  beginning  to  end.  In  the  first 
flace^  a  corporation  is  a  different  thing  from  the  individuals , who 
cotnfose  it;  and,  secondly,  the  shares  and  debentures  of  a  corpora- 
tion are  not  the  same  thing  as  the  property  -which  that  corporation 
owns. 

You  may  say,  in  one  sense,  that  the  property  is  a  security  for  the 
value  of  those  shares.  The  value  of  those  shares  in  the  market, 
which,  obsefve,  are  immediately  transferable,  may  depend  upon  the 
solvency  of  the  company,  the  amount  of  property  it  possesses,  and  its 
chance  of  carrying  on  a  profitable  business.  To  say  that  the  shares 
and  debentures  are  part  of  that  property  seems  to  me  to  be  a  com- 
plete confusion  of  terms.  Suppose  the  case,  which  I  put  during  the 
argument  of  a  sale  of  real  estate,  and  the  whole  of  the  purchase- 
money  not  to  be  paid  at  once  in  cash,  but  to  be  secured  on  mortgage 
on  that  real  estate ;  and,  if  you  like,  in  order  to  make  the  analogy 
perfect,  suppose  the  purchaser  had  no  other  property  than  that  prop- 
erty, would  the  transaction  be  the  less  a  sale  for  that  reason.''  Still  the 
'  consideration  given  would  be  a  certain  amount  of  cash  which  would 
be  left  on  the  security  of  the  estate ;  but  I  have  never  yet  heard  that 
because  the  whole  of  the  purchase-money  upon  a  sale  of  real  estate 
was  left  on  mortgage  of  the  real  estate  that  for  that  reason  the  trans- 
action ceased  to  be,  or  was  prevented  from  being,  a  sale.  Yet,  really, 
that  is  what  the  argument  in  this  case  comes  to.  I  confess  I  am  not 
able  to  agree  with  it.  Nothing  else  was  suggested  which  should  pre- 
vent this  transaction  from  being  a.  sale,  and  it  seems  to  me  clearly  to 
be,  under  the  words  of  this  statute,  "a  conveyance  on  sale"  for  a  con- 
sideration which,  if  not  money,  at  Ifeast  is  money's  worth.  I,  there- 
fore, with  all  deference  to  Cave,  J.,  think  that  his  decision  must  be 
reversed  and  the  appeal  allowed. 

A.  L.  Smith,  L.  J.  The  questiori  in  this  case  is  whether  the  in- 
strument of  November  27,  1891,  is  a  conveyance  or  transfer  on  sale 
of  any  of  the  property  mentioned  under  the  second  head — "convey- 
ance or  transfer"^-in  the  schedule  to  the  stamp  act  of  1870. 

Now,  in  order  to  find  out  what  is,  or  is  not,  a  conveyance  or  trans- 
fer on  sale  of  any  property  in  that  second  head  of  the  schedule,  I 
must  refer  to  sections  70  and  71  of  theact.' And,  readingboth  these  sec- 
tions together,  it  seems  to  me  thatlihe  term  "conveyance  on  sale"  in- 
cludes every  instrument  whereby^ny  property,  upon  the  sale  thereof, 
is  transferred  to  or  vested  in  the  purchaser  in  consideration  of  any' 
stock  or  marketable  security.      That  is  the  definition.^ 

First  of  all,  then,  is  this  an  instrument  whereby  any  property  is 
transferred  to  or  vested  in  the  purchaser.''  I  beg  to  say  yes.  It  is  an 
instrument  upon  the  face  of  which  the  actual  land  of  the  vendors, 
and  the  trade-tnarks  which  are  their  property,  are  transferred  to  a 
limited  company.     I  do  not  think  that  this  is  disputed,  and  it  does  not 
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appear  to  me  to  be  disputed  so  far,  in  the  judgment  of  my  brother 
Cave :  but  what  he  says  is  that  this  is  not  an  instrument  whereby  any 
property,  upon  the  sale  thereof,  is  transferred.  The  real  pith  of  his 
judgment  is  that  the  vendors  and  vendees  are  the  same  persons — that 
the  agreement  as  regards  the  sale  was  carried  out  by  the  members  of 
the  old  finn  before  any  company  limited  came  into  existence,  and  that 
inasmuch  as  they  are  the  same  persons  now  as  then,  there  is  no  sale  at 
all;  and,  therefore,  there  is  no  instrument  whereby  any  property  upon 
the  sale  thereof  is  transferred.     I  must  here  respectfully  differ  with 

/my  brother  Cave.  It  seems  to  nie  that  the  company  lim,ited  are  not 
the  sam.e  persons  as  the  eight  members  of  the  old  firm, — they  are  dif- 
ferent altogether.  It  was  admitted  by  Mr.  Finlay  in  argument, 
though  he  entirely  took  away  the  ground  from  under  my  brother 
Cave's  feet  when  he  said  so,  that  the  company  limited  could  m-ain- 
tain  a  suit  for  sfecific  perfortnance  against  the  old  partners.  If 
that  is  so,  how  can  they  be  the  same  persons.  This  really  shows  that 
they  are  not  the  same  persons.  It  is  here  that  I  disagree  with  my 
brother  Cave. 

The  respondents  also  contend  that  there  was  no  consideration.  We 
must  read  the  two  sections  together.  Section  70  enacts  that:  "The 
term  'conveyance  on  sale'  includes  every  instrument  whereby  any 
property,  upon  the  sale  thereof,  is  transferred  to  or  vested  in  the  pur- 
chaser." Then  section  71  implies  that  it  may  be  in  consideration  of  any 
stock  or  marketable  security.  The  land  and  the  trade-marks  are 
transferred  by  this  instrument  from  the  eight  partners  who  were  the 
old  firm  to  the  new  company  limited.  The  land  and  tradcrmarks 
are  transferred  by  this  instrument  in  consideration  of  what?  In  con- 
sideration of  stock  or  marketable  securities,  which  undoubtedly  are 
not  the  same  things  as  the  land  and  trade-marks  themselves,  though 
they  may  be  charges  upon  the  land  and  trade-marks  which  are  con- 
veyed. It  seems  to  me  that  it  is  untrue  to  say  that  in  this  transaction 
there  has  been  no  consideration  passing  from  the  vendee  to  the  vendor. 
Although  charges  upon  the  land  and  the  trade-marks,  the  considera- 
tion comes  within  the  very  terms  of  section  71  itself — "any  stock  or 
marketable  security." 

For  these  reasons  I  prefer  the  judgment  of  my  brother  Wright  to 
that  of  my  brother  Cave. 

Appeal  allowed. 

iVofe.  See  also  Gordon  v.  Preston,  1  Watts  (Pa.)  385;  Polleys  v.  Insurance 
Co.,  14  Maine  141 ;  Pope  v.  Brandon,  2  Stew.  (Ala.)  401 ;  Lexington  Life,  F.  & 
M.  Ins.  Co.  V.  Page,  17  B.  Men.  (Ky.)  412;  Moore  &  Handley  Hardware  Co. 
V.  Towers,  87  Ala.  206,  13  Am.  St.  23;  Davis  v.  Creamery  Co.,  48  Neb.  471, 
67  N.  W.  436;  1900,  Andres  v.  Morgan,  62  0.  S.  236^  78  Am.  St.  R.  712. 
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Sec.  13.     Same.     (4.)    Or  to  contracts  betw/een  the  members  them- 
selves. >  ,;    ' 


/ 


MOR^is^SELLERS  v.  HOWA-llD  GREER.' 


1898.     In  THE  Supreme  Court  OF  Illinois.     17211110013549-558. 

Appeal  from  the  appellate  court  for  the  first  district,  heard  in  that 
court  on  appeal  from  the  superior  court  of  Cook  county,  the  Hon. 
Theodore  Brentano,  Judge,  presiding. 

This  was  a  bill  for  specific  performance,  brought  by  Howard.  Greer 
against  Morris  Sellers.,  in  the  superior  court  of  Cook  county.  The 
cause  proceeded  to  a  hearing  on  the  pleadings  and  evidence,  and  the 
court  entered  a  decree  dismissing  the  bill.  To  reverse  the  decree, 
Greer  appealed  to  the  appellate  court,  where  the  decree  was  reversed 
and  the  cause  remanded  for  the  purpose  of  allowing  Greer  to  recover 
such  damages  as  he  may  have  sustained  on  account  of  the  failure  of 
Sellers  to  perform  the  contract.  To  reverse  the  judgment  of  the  ap- 
pellate court.  Sellers  appealed  to  this  court. 

Upon  looking  into  the  record  it  appears  that  Morris  Sellers  and 
■Howard  Greer  had  been  associated  together  in  the  business  of  manu- 
facturing railroad  supplies  for  several  years  prior  to  1891.  In  June, 
1891,  they  formed  a  corporation  under  the  laws  of  this  state,  and 
adopted  the  name  of  Morris  Sellers  &  Co.,  incorporated.  The  capi- 
tal stock  of  the  corporation  was  fixed  at  $100,000,  each  share  being 
of  the  par  value  of  $100,  and  499  shares  were  subscribed  for  and 
owned  by  Morris  Sellers  and  Howard  Greer,  respectively,  each  own- 
ing that  number  of  shares  from  the  formation  of  the  corporation  to 
the  time  of  filing  the  bill.  The  remaining  two  shares  were  owned  by 
John  M.  Sellers  and  Paul  E.  Greer,  who  were  sons  of  said  principal 
stockholders,  each  owning  one  share.  No  money  was  paid  by  any  of 
the  stockholders  for  their  stock.  The  500  shkres  belonging  to  Sellers 
and  his  son  were  paid  for  by  turning  over  the  plant  and  their  interest 
in  certain  patents  to  the  corporation ;  and  the  500  shares  issued  to  the 
Greers  were  paid  for  by  turning  over  their  interest  in  certain  patents 
controlled  by  them.  All  four  of  the  above  named  parties  were  stock- 
holders and  directors.  Morris  Sellers  acted  as  president  and  treas- 
urer and  had  charge  of  the  office  and  financial  department  of  the  con- 
cern. Howard  Greer  was  secretary  and  manager  or  superintendent, 
and  had  charge  of  the  factory  and  manufacturing  department  of  the 
business. 

After  the  organization  of  the  corporation  it  did  a  fair  business, ;and 
its  management  and  success  seemed  to  have  been  satisfactory  to  the 

'Part  of  the  opinion  relating  to  specific  performance  of  the  contract  is 
omitted. 

5 — WiL.  Cases. 
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parties  interested  until  the  latter  part  of  1894,  when  trouble  arose  be- 
tween the  two  principal  stockholders  in  regard  to  the  management  of 
the  business.  Greer  made  an  offer  to  purchase  the  Sellers  interest, 
but  the  offer  was  not  accepted.  Negotiations  continued,  however, 
between  the  parties  until  September  4,  1894,  when  Morris  Sellers 
made  a  written  proposition  to  buy  out  Greer.  The  proposition  was 
written  and  executed  by  Morris  Sellers  and  by  him  delivered  to  Greer. 
It  was  as  follows : 

"Outline  of  proposition  between  Howard  Greer  and  Morris  Sellers: 
Greer  to  take  all  of  the  Greer  patents  and  all  of  the  special  machinery 
attached  to  punching  machines ;  all  other  appliances  belonging  to  the 
making  of  spikes,  he  surrendering  all  of  his  stock  in  M.  S.  &  Co., 
and  to  furnish  M.  S.  &  Co.  a  complete  set  of  templates  for  splices; 
-M.  S.  &  Co..  to  loan  machine  No.  4  for  six  mo.  and  pay  Howard 
Greer  $1 ,800  toward  a  new  machine  for  cutting  spikes  ;  Howard  Greer 
to  fill  all  of  the  present  orders  so  far  as  the  material  now  on  hand  will 
complete.  This  agreement  to  be  put  in  proper  form  at  as  early  a  date 
as  possible,  pending  the  return  of  the  company's  attorney  to  draw  up 
the  necessary  releases.  Morris  Sellers. 

'■'■  Tuesday ^  September  4,  l8g4." 

The  bill  alleged  and  the  evidence  tended  to  prove  that  the  Greer 
mentioned  in  the  proposition  was  appellee,  and  the  letters  "M.  S.  & 
Co."  meant  and  referred  to  the  corporation  known  as  Morris  Sel- 
lers &  Co. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  court. 

The  two  following  grounds  are  relied  upon  by  counsel  for  appel- 
lant in  the  argument  to  reverse  the  judgment  of  the  appellate  court: 
"We  claim,  firstly,  that  the  proposition  is  not  a  contract  binding  upon 
appellee  or  upon  appellant ;  that  it  lacks  mutuality  ;  that  the  subject- 
matter  was  the  property  of  a  corporation,  and  not  of  either  of  the  par- 
ties named  in  the  proposition  ;  that  appellee  is  in  nowise  bound,  and  so 
acted  as  not  to  legally  bind  himself  in  terms  to  said  proposition  ;  that 
it  was  made  under  such  circumstances  that  it  was  not,  and  was  not 
I  intended  to  be,  a  complete  or  binding  contract  or  agreement  upon 
either  appellant  or  appellee;  hence,  its  specific  enforcement  was  not 
only  impossible,  but  if  attempted  by  way  of  assessment  of  dam- 
ages upon  appellant,  as  the  appellate  court  seeks  to  do,  would  con- 
travene equitable  principles.  Secondly,^Jiatifantlj£se--p«iata.,.aj"e 
negatived,  appellee_has  yet  barredhina££lf__oF"all  relief  ja-&quity-by_ 
his^Sgianequitable  conduct." 

It  will  be  observed"  that  "appellee  did  not  sign  the  contract,  and 
hence  it  is  contended  that  the  contract  is  not  mutual.  It  appears, 
however,  that  the  contract  was  delivered  by  Morris  Sellers,  appellant, 
to  appellee,  on  the  day  it  was  executed,  and  appellee  accepted  the 
contract  and  agreed  to  its  terms  and  conditions.  The  acceptance  of 
the  contract  by  appellee  assenting  to  its  terms,  holding  it  and  acting 
upon  it  as  a  valid  instrument,  may  be  regarded  as  equivalent  to  its 
formal  execution  on  his  part,  as  held  by  this  court  in  Johnson  v. 
Dodge,  17  111.  433,  and  Vogel  v.  Pekoe,  157  111.  339. 
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But  it  is  said  the  subject-matter  of  the  contract  was  the  property  of 
a  corporation,  and  not  of  either  of  the  parties  named  therein,  and  as 
the  corporation  never  executed  or  ratified  the  contract  it  can  not  be 
enforced  in  a  court  of  equity.  Of  the  i,ooo  shares  of  capital  stock 
of  the  corporation  Greer  and  Sellers  owned,  equally  the  entire  amount 
except  two  shares,  which  were  held  in  the  names  of  the  respective 
sons  of  the  two  parties.,  These  sons  never  paid  anything  for  the  stock 
placed  in  their  names,  and  were  mere  nominal  shareholders,  and  the 
only  inference  to  be  drawn  from  all  the  evidence  is,  that  the  two 
shares  were  placed  in  their  names  in  order  that  the  concern  might 
have  a  sufficient  number  of  stockholders  to  make  up  a  board  of  di- 
rectors. In  the  management  of  the  affairs  of  the  concern,  whatever 
was  done  by  Greer  was  assented  to^  by  his  son,  and  whatever  action 
was  taken  by  Sellers  was  approved  by  his  son.  As  between  appellant  " 
and  appellee  they  may  be  regarded  as  owners  of  the  property  named 
in  the  contract,  and  any  contract  which  they  may  have  made  in  re- 
gard to  the  property  may,  as  between  them,  be  enforced  in  a  court  of 
equity. 

But  it  is  said  the  proposition  was  not  intended  to  be  a  complete  and 
binding  contract.  There  is  nothing  appearing  on  the  face  of  the  con- 
tract, nor  is  there  anything  in  the  evidence  introduced  on  the  hearing, 
which  will  sustain  that  position.  The  contract  is  definite  and  specific 
in  regard  to  what  was  to  be  done  by  each  of  the  parties.  By  the  con- 
tract Greer  was  to  do  three  things:  First,  he  was  to  surrender  all  of 
his  stock  in  the  Morris  Sellers  &  Co.  establishment:  seroni^,  he  wa& 
to  furnish  a  complete  set  ot  templates  tor  splices  :  th""'^  i  ^^  "'^''°  *'"  ^^' 
alljutttie  {jfesent  ordSfS, '50  faf  aS  the  material  then  on  hand  would 
permit.  From  the  terms  ot  the  contract  there  could  be  no  uncertainty 
or  doubt  in  regard  to  what  Greer  was  required  to  do  in  order  to  com- 
ply with  the  contract,  .^s  to  Sellers,  he  was  regiiirer^  by  the  contract 
to  deliver  over  to  Greer  all  ot  the  Greer  patents^and  what  was  meant 
by  Gree'f  jbatgHtS  Was  well  understand  by  both  parties. 

It  is  true  that  Morris  Sellers  and  tloward  Greer  owned  all  of  the 
stock  of  the  corporation,  except  two  shares,  which  belonged  to  their 
sons.  But  did  this  fact  confer  upon  them,  or  either  of  them,  the 
power  to  sell  the  corporate  property.?  It  is  conceded  that  the  patents 
and  all  the  other  property  named  in  the  contract  in  question  belonged 
to  the  corporation  Morris  Sellers  &  Co. ,  and  the  question  presented 
is  whether  Morris  Sellers  and  Howard  Greer,  two  of  the  stockhold- 
ers, without  the  consent  or  authority  of  the  corporation  Morris  Sellers 
&  Co.,  had  the  right  to  divide  the  corporate  property  between  them- 
selves, or  to  sell  it,  as  was  attempted  to  be  done  by  the  contract  in 
question.  A  corporation  is  an  artijicial  being  created  by  law,  clothed 
with  certatn~'p()^tCKTTr"  It  adt'ftlirougA  its  board  of  directors'  and 
offrers-.-  Its  property  is  not  subject  to  the  control  or  disposition  of 
ttT'TnembeTrs' or  stockholders.  They  have  no  power  to  sell  or  en cum- 
b'Sf-  the.  UTf-porafe  property.  A  reference  to  a  few  authorities  will 
fijny'sustai.h~what  has  been  said. 

In    Cook   on    Stockholders  (3d    ed.,    §   709),  it   is 'said:      "The 
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stockholders  can  not  enter  into  contracts  with  third  persons.  Con- 
tracts between  the  corporation  and  third  persons  must  be  entered  into 
by  the  directors  and  not  by  the  stockholders.  The  corporation,  in 
such  matters,  is  represented  by  the  former  and  not  by  the  latter.  Such 
is  one  of  the  main  objects  of  corporate  existence.  To  the  directors 
is  given  the  management  and  formation  of  corporate  contracts.  The 
stockholders  can  not,  in  meeting  assembled,  bind  the  corporation  l?y 
their  contracts  in  its  behalf.  Although  one  person  owns  a  majority  of 
the  stock,  or  all  of  it,  or  all  but  two  shares,  he  does  not,  in  conse- 
quence thereof,  acquire  the  right  to  act  for  the  corporation,  or  as  the 
corporation,  independently  of  the  directors.  One  person  may  own 
all  the  stock,  and  yet  the  existence,  relations  and  business  methods  of 
the  corporation  continue.  A  single  stockholder  .can  not  make  a  con- 
tract for  and  in  the  name  of  the  corporation  which  shall  have  any 
binding  force  or  validity,  except  by  subsequent  ratification  or  adoption 
in  the  regular  manner." 

In  Allemong  v.  Simmons,  124  Ind.  199,  it  was  attempted  to  hold 
a  corporation  liable  on  a  contract  made  by  one  Crawford,  who  was  a 
director  and  owner  of  five-sixths  of  the  stock  of  the  corporation.  In 
disposing  of  the  question  the  court  said:  "It  is  true,  Crawford  was 
one  of  the  directors  of  the  company  and  held  a  majority  of  the  stock; 
but  the  existence  of  these  facts  confers  upon  him  no  power  to  make 
contract  for  the  corporation.  It  could  only  be  bound  by  the  action  of 
its  board  of  directors.  The  board  could  have  conferred  upon  Craw- 
ford this  power,  but  there  is  no  evidence  that  it  had  done  so.  Craw- 
ford-,-as  one  of  the  directors,  had  no  more  authority  or  power  than 
any  other  director.  The  board  consisted  of  five  members,  and  three 
constituted^  a  quorum.  Less  than  three  could  make  no  binding  con- 
tract for  the  corporation.  *  *  *  Xhe  contract  which  Simmons 
and  Aleshire  executed  with  Crawford  was  the  mere  personal  engage- 
ment, of  Crawford  with  the  said  parties." 

In  Humphrey  v.  McKissock,  140  U.  S.  304,  the  validity  of  the 
action  of  all  the  stockholders  of  a  corporation  in  transferring  its  prop- 
erty without  corporate  action  arose,  and  in  disposing  of  the  case  the 
court  said:  "Both  the  commissioner  and  the  court  in  confirming 
his  report  and  entering  the  decree  mentioned,  seem  to  have  con- 
founded the  ownership  of  stock  in  a  corporation  with  ownership  of 
its  property.  But  nothing  is  more  distinct  than  the  two  rights.  The 
ownership  of  one  confers  no  ownership  of  the  other.  The  froferty 
of  a  corporation  is  not  subject  to  the  control  of  individual  members^ 
whether  acting  separately  or  jointly  They  can  neither  encumber  or 
transfer  that  property,  nor  authorize  others  to  do  so.  The  corpora- 
tion-— the  artificial  being  created — holds  the  property,  and  alone  can 
mortgage  or  transfer  it;  and  the  corporation  acts  only  through  its 
ojficers  subject  to  the  conditions  prescribed  by  law. 

In  Smith  v.  Hurd,  12  Mete.  385,  the  relations  of  stockholders  to 
the  rights  and  property  of  a  banking  corporation  are  stated  with  his 
usual  clearness  and  precision  by  Chief  Justice  Shaw,  speaking  for 
the  supreme  court  of  Massachusetts,  and  the  same  doctrine  applies  to 
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the  relations  of  steckholders  in  all  business  corporations.  Said  the 
chief  justice;  'The  individual  members  of  a  corporation,  whether 
they  shall  all  join  or  each  act  severally,  have  no  right  or  power  to  inter- 
meddle with  the  property  or  concerns  of  the  bank,  or  call  any  officer, 
agent  or  servant  to  account  or  discharge  them  from  any  liability. 
Should  all  of  the  stockholders  join  in  a  fower  of  attorney  to  any  one, 
he  could  not  take  possession  of  any  real  or  personal  estate^  any  se- 
curity or  chose  of  action,  could  not  collect  any  debt,  or  discharge  a 
claim,  or  release  damage  arising  from  any  default,  simply  because 
they  are  not  the  legal  owners  of  the  property,  and  damage  done  to 
such  property  is  not  an  injury  to  them.  Their  rights  and  their 
powers  are  lim.ited  and  well  defined.'  " 

In  this  court,  in  Hopkins  v.  Roseclare  Lead  Co.,  72  111.  373,  the 
right  of  a  stockholder  t)f  a  corporation  to  transfer  certain  leases  be- 
longing to  the  corporation  arose,  and  in  disposing  of  the  question  the 
court  said  (p.  379) :  "It  is  insisted  that  La  Grave  had  no  power  to 
make  the  sale  of  the  leases,  to  transfer  the  control  of  the  suit  or  to  sell 
the  twenty  acres  of  land,  as  they  were  all  owned  by  the  company.  He 
was  but  a  stockholder,  and  as  such  had  no  power  to  make  the  sale. 
He,  although  owning  the  majority  of  the  stock,  could  not  act  for  the 
company  unless  specially  authorized.  He  could,  no  doubt,  control 
the  action  of  the  company  by  the  election  of  its  officers,  but  still  the 
company  could  only  act  through  its  officers  or  by  expressly  delegating 
power  to  others,  whether  a  stockholder  or  other  persons."  See,  also, 
England  v.  Dearborn,  141  Mass.  590;  Newton  Manf.  Co.  v.  White, 
42  Ga.  148;  Russell  v.  McLellan,  14  Pick.  63. 

From  what  has  been  said  it  is  apparent  that  Morris  Sellers,  al- 
though he^offined-_Qne:jialf^the^  capital  stock  of  the  corporation,  had 
no  right  to  sell  the  corporate  property,  and  ar^^conff act  he  may  have 
made  woul3"npt  b>e  pBTigafofy  oiT'the '  corporation.  The  corporation, 
Moms'Serrers  &  Co.,  the  owner  of  the  letters-patent  and  other  prop- 
erty described  in  the  contract,  was  not  made  a  party  to  the  bill,  and 
no  decree  could  have  been  obtained  against  it  if  it  had  been  made  a 
party,  for  the  reason  it  never  executed  the  contract,  nor  did  it  ratify 
the  contract  after  it  was  made,  but,  on  the  other  hand,  expressly  re- 
fused to  do  so  on  application  of  Greer  to  its  board  of  directors.  The 
bill  prayed  that  Sellers  might  be  compelled  to  convey  the  letters-pat- 
ent named  in  the  contract  to  Greer.  He  had  no  title,  and  hence  could 
not  make  a  conveyance,  and  any  decree  that  might  have  been  ren- 
dered would  have  been  nugatory.  In  a  bill  for  specific  performance 
the  contract  must  be  of  such  a  character  that  the  court  is  able  to  make, 
an  efficient  decree  and  enforce  it  when  made.  <  3  Pomeroy's  Eq.  Jur., ' 
§  1405.     *     *     * 

Appellee  not  being  entitled  to  a  decree  for  a  specific  performance, 
the  next  question  presented  is,  did  the  court  err  in  refusing  to  retain 
the  bill  for  the  purpose  of  allowing  appellee  to  recover  damages  for 
the  failure  of  Sellers  to  perform  the  contract.?     *     *     * 

In  Kennedy  V.  Hazleton,  128  U.  S.  667,  it  was  held  that  specific 
performance  can  not  be  decreed  of  an  agreement  to  convey  property 
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which  has  no  existence  or  to  -which  the  defendant  has  no  title,  and  if 
the  want  of  title  was  known  to  the  plaintiff  at  the  time  of  beginning 
suit,  the  bill  would  not  be  retained  for  the  assessment  of  damages. 
The  same  doctrine  is  declared  in  Hurlbut  v.  Kantzler,  112  111.  482. 
Here,  Greer,  the  appellee,  knew  when  he  accepted  the  contract  from 
Sellers  that  the  property  named  in  the  contract  was  owned  by  Morris 
Sellers  &  Co.,  a  corporation.  He  also  knew  that  Sellers  had  no 
authority  to  sell  the  property,  and,  knowing  these  facts,  he  could  not 
maintain  a  bill  for  specific  performance,  nor  would  the  bill  be  retained 
for  an  assessment  of  damages  for  a  breach  of  the  contract. 

The  judgment  of  the  appellate  court  will  be  reversed  and  the  decree 
of  the  superior  court  of  Cook  county  will  be  affirmed. 

Judgment  reversed. 


Sec.  14.     Same.     (5)    Also  as  to  suits  by  or  against  third  per-. 

/sons.  -- 

WILLIAMSON  Et  Al.,  Syndics,  v.  SMOOT  Et  Al.' 

1819.     In  the  Supreme   Court  of  Louisiana.     7  Martin  (La.) 
31—33,  or  vol.  7  of  Louisiana  Term  Reports. 

Appeal  from  the  court  of  the  first  district. 

Matthews,  J.,  delivered  the  opinion  of  the  court.  The  plaintiffs 
having  caused  an  attachment  to  be  levied  on  the  steamboat  Alabania, 
the  St.  Stephens  Steamboat  Company  intervened  in  their  corporate 
capacity,  and  claimed  her  as  their  property.  The  intervening  party 
are  a  body  .politic,  created  by  an  act  of  the  legislature  of  the  territory 
of  Alabama,  the  capital  stock  of  which  is  divided  into  shares  of  a  cer- 
tain amount,  and  Smoot,  the  defendant,  owns  ten  of  them,  subscribed 
for  by  him. 

[The  questions  to  be  decided  are     *     «     *      2.  Can  the  shares -or 
stock  of  any  individual  stockholder  be  legally  attached  Y\     *     *     » 
"~    II.   The  existence  of  the  claimants  being  recognized  as  a  body  cor- 
porate, and  it  being  admitted  that  the_  boat  attached  belongs  to  them 
as  a  part  ofjheir  common  stock,  it  is  clear  that  Smoot^does_not  pos- 
sess such_certam  and  distinct  individual  property  in  it  as  to  make  his_ 
interest  attgchable.      The  estate  and  rights  of  a  corporation  belong  so . 
completely  to  the  body  that  notiejofJhe^n.dividualg  ^who  compose  it 
has  any  right  of  ownership  in  them,  n'^r_rrin  disppftc  of  any  part  of 
{Item.      Civ.  Code.,  88,  art.  11. 

The  court  is  of  opinion  that  the  district  court  erred  in  disallowing 
the  claini  of  the  company. 

It  is,  therefore,  ordered,  adjudged  and  decreed  that  the  judgment 
be  annulled,  avoided   and   reversed,  and  that  the  attachment  of  the 

1  Part  of  the  opinion  relating  to  the  recognition  of  a  foreign  corporation  by  a 
state  is  omitted. 
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plaintiff  and   appellant  be  quashed,  so  far  as   it  relates  to  the  said 
steamboat,  the  Alabama,  and  that  she  be  released  therefrom. 

Note:  1.  Evidence.— Admissions  of  shareholders  are  not  admissions  of 
the  corporation.  Fairfield  County  Turnpike  Co.  v.  Thorp,  13  Conn.  173;  Pol- 
leys  V.  Ocean  Ins.  Co.,  2  Shep.  (Maine)  141 ;  Osgood  v.  Manhattan  Bank,  3 
Cow.  (N.  Y.)  612;  Hartford  Bank  v.  Hart,  3  Day  (Conn.)  493;  Mayor  of  Lon- 
don V.  Long,  1  Campb.  22. 

2.  Judge,  by  holding  stock,  is  disqualified  to  try  a  case  in  which  the 
corporation  IS  a  party.  •  Bonham's  Case,  8  Rep.  226;  Day  v.  Savadge,  Hob. 
85,  87;  Washington  ins.  Co.  v.  Price,  1  Hop.  Ch.  (N.  Y.)  1;  Gregory  v.  Cleve- 
land, etc.,  R.  Co.,  4  Ohio  St.  675;  Northampton  v.  Smith,  11  Met.  (Mass.) 
390;  Newcome  v.  Light,  58  Texas  141 ;  Dimes  v.  Grand  Junction  Canal,  3  H. 
L.  Cas.  759;  State  v.  Young,  31  Fla.  594,  34  Am.  St.  41.  But  see  Stewart  v. 
Mech.  &  F.  Bank,  19  Johns.  (N,  Y.)  501 ;  Searsburgh  Turnpike  Co.  v.  Cutter, 
6  Vt.  315. 

3.  Juror,  who  holds  stock  can  not  try  a  case  in  which  the  corporation 
is  a  party.  Page  vjC°^"t.nnpnrt1r  V.  R.  Co.,  1  Fost.  (21  N.  H.)  438;  Peninsular 
R,^j0s.  V.  HowardC^Mich.  18'rjlichigan  Air  Line  R.  Co.  v.  BarneS^  m'i'3)> 

?^3/^eorgia  A.  Co.  v'.  Hart,  BU'Ga.  550;  Butler  v.  Glens,  etc.,  R.  CJJrTirST'N. 
"Tf?112;  McLaughlin  v.  Louisville  Elec.  L.  Co.,  100  Ky.  173. 

4.  Witness. — At  common  law  a  shareholder  was  disqualified,  because  of 
interest,  to  be  a  witness  for  the  corporation.  Porter  v.  Bank',  etc.,  19  Vt.  410; 
McAuley  v.  The  York,  etc.,  6Cal.  80;  Mokelumne,  etc.,  Co.  v.  Woodbury,  14 
Cal.  265 ;  1903,  Read  v.  Toledo  Loan  Company,  68  0.  S.  280, 96  Am.  St.  R.  663. 

5.  Sheriff,  though  a  stockholder,  is  not  disqualified  to  serve  process  on  the 
corporation.  Merchants'  Bank  v.  Cook,  4  Pick.  (Mass.)  405;  Adams  v.  Wis- 
casset  Bank,  1  Greenleaf  (Maine)  361,  10  Am.  Dec.  88;  Barker  v.  Eemick,  43 
N.  H.  235. 

6.  Acknowledg'ment.  Shareholder  incompetent  to  take.  1902,  Ogden 
Building  &  L.  Ass'n  v.  Mensch,  196  111.  554,  89  Am.  St.  E.  330.  See  Brewster, 
Conveyancing  §§  285-7;  1903,  Read  v.  Toledo  Loan  Co.,  68  0.  S.  280,  96  Am. 
St.  R.  663,  67N.  E.-729. 


Sec.  15.    Same.     (6)     Or  as  to  suits  between  it  and  its  members. 

1430.  "If  mayor  and  commonalty  disseise  one  of  the  commonalty 
he  shall  have  assise  against  them,  for  they  are  as  several  persons,  viz., 
body  politic  and  body  natural.  Per  Paston,  Br.  Corporations,  pi.  24, 
cites  8  H.  VI,  i,  14,"  as  given  in  6  Viner's  Abr.,  Corporations,  §  3, 
p.  304. 

WARING  v.  CATAWBA  COMPANY.' 

1797.     In  the   Superior   Courts   of  ^  South  Carolina.     2  Bay 
.  (South  Carolina)  109-111. 

Assumpsit  for  goods  sold,  and  for  work  and  labor,  etc. 

Plea  in  abatement. 

This  case  came  before  the  court  upon  a  plea  in  abatement,  which 
pleaded  that  plaintiff  was  himself  a  member  of  the  company,  and, 
therefore,  could  not  maintain  any  action  against  it  in  his  individual 
capacity. 

Mr.  Trezevant,  for  the  plaintiff,  argued  that  there  was  a  wide  dif- 
ference between  a  copartnership  in  trade  and  a  corporation.  Copart- 
ners, he  admitted,  must  sue  and  be  sued  jointly;  that  they  were  jointly 
and  severally  liable,  etc.     But  a  cor.poration  (ajs  in  the  present  case) 

\Part  of  arguments  omitted. 
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must  be  sued  in  its  corporate  name ;  that  the  private  property  of  its 
members  were  not  liable,  only  the  corporate  property,  so  that  there 
was  a  wide  difference  between  a  corporation  and  a  copartnership, 
both  as  to  the  mode  of  bringing  an  action  and  as  to  the  effect  of  any 
judgment  or  decree  against  them.     »     *     * 

The  attorney-general,  contra^  said  this  company  ought  to  be  con- 
sidered as  an  association  for  gain,  or  the  emolument  of  its  members, 
and  therefore  in  law  should  only  be  considered  as  a  kind  of  copartner- 
ship, and  not  as  a  public  corporation.     *     *     * 

The  court,  after  hearing  the  arguments,  overruled  the  plea  in  abate- 
ment, as  containing  principles  subversive  of  justice  ;  but  they  observed 
that  the  two  cases  of  Bourdeaux  and  Drayton  against  The  Santee  Canal 
Company  had  settled  this  point,  as  they  had  both  been  allowed  by  this 
court.to  maintain  their  actions  for  their  salaries,  etc.,  against  the  com- 
pany, as  well  as  the  cases  respecting  the  other  public  societies,  men- 
tioned in  the  argument. 

The  plaintiff  was  then  allowed  to  go  on  and  prove  his  debt  to  a 
jury. 

Present,  Burke,  Grimke  and  Bay;  but  as  Judge  Grimke  was  a 
member  of  the  company,'  he  declined  giving  ai)  opinion. 

Note.  See  Culbertson  v.  Navigation  Co.,  Fed.  Cas.  3464;  Rogers  v.  Society, 
19  Vt.  187. 


NOTBS  TO  ARTICLE  II. 

1.  Ancient  ideas. — The  idea  of  an  artificial  person  seems  as  old  as  our  race. 
In  fact  the  underlying  idea  of  a.  person  is  not  that  it  is  an  individual  human 
being,  but  rather  that  part  or  character  which  one  sustains  in  the  world.  The 
word  comes  from  the  Latin,  meaning  "a  mask  for  actors,"  or  "the  character 
represented  by  such  mask."  See  Century  Dictionary,  Austin's  Jurisprudence 
(Campbell's  edition),  §  438;  Holland's  Jurisprudence,  p.  65  (edition  of  1880). 
This  being  the  primary  meaning  of  the  word,  it  was  immaterial  whether  this 
person  was  composed  of  a  single  human  being,  or  many,  or  not  even  a  human 
being  at  all,  but  only  a  thing  or  group  of  things,  provided  they  or  it  had  the 
same  status,  or  was  entitled  to  the  same  rights  or  subject  to  the  same  duties 
as  any  single  human  being  was.  So,  too,  the  whole  hierarchy  of  gods  and 
goddesses  that  peopled  the  "heavens  and  earth"  of  the  ancient  world  was 
i\oVa.uig\>u.t personifications  ot  the  forces  of  nature.  Morawetz  (Private  Cor- 
porations, §  1,  p.  2),  says:  "The  conception  of  a  number  of  individuals  as  a 
corporate  or  collective  entity  occurs  in  the  earliest  stages  of  human  develop- 
ment, and  is  essential  to  many  of  the  most  ordinary  processes  of  thought.  Thus 
the  existence  of  tribes,  village  communities,  families,  clans  and  nations  im- 
plies a  conception  of  these  several  bodies  of  individuals  as  entities  havingf 
corporate  rights  and  attributes."  The  oldest  corporate  body  or  artificial  per- 
son seems  to  have  been  the  family.  Hearn,  in  "The  Aryan  Household,"  pp. 
64,  5,  6,  thus  characterizes  the  ancient  family :  "It  formed  an  organized  per- 
manent body,  distinct  from  its  individual  members,  owning  property,  and 
having  other  rights  and  duties  of  its  own.  *  *  *  j^.  ^^^  ^  permanent  as- 
sociation. It  was  not  intended  to  pass  away  and  be  reformed  like  the  genera- 
tions of  men.  It  was  constructed  and  meant  to  endure  forever.  It  was,  in 
our  technical  language,  a  corporation.  It  bad  perpetual  succession.  It  in-  ' 
eluded  in  its  members  both  the  living  and  the  dead.  These  members  had 
Various  degrees  of  rank;  but  the  whole  number,  taken  collectively,  formed 
one  well  defined  and  distinct  individuality.  Of  this  corporate  entity,  the  house 
father  for  the  time  being  was  the  head,  or,  as  we  might  say,  the  managing  di- 


THE   CORPORATION   AS   A   PERSON.  73 

rector."  Mr.  Hearn  cites  the  following  authorities :  Maine's  Early  History 
of  Institutions,  p.  78  (the  Hindu  family);  K.  O.  Miiller's  Dorians,  vol.  2, 
p.  240  (the  Greek  family) ;  M.  Ortolan,  History  of  Eoman  Law,  p.  577  (the 
Eoman  family) ;  M.  de  Laveleye,  De  la  Propriety,  p.  23  (the  Slav  family); 
the  Editor  of  Ancient  Laws  of  Ireland,  Int.,  p.  79  (the  Irish  family) ;  Maine's 
Ancient  Law,  p.  143  (the  German  family). 

2.  In  the  Eoman  civil  law. — Although  corporations  do  not  seem  to  be 
mentioned  in  the  Institutes  of  Gains  (c.  180  A.  D.)  they  are  in  the  Institutes 
of  Justinian  and  there  are  many  provisions  in  the  digests  (A.  D.  53JJ)  relat- 
ing to  them ;  the  ideas  above  expressed  were  embodied  in  the  Eoman  law. 
"Every  being  capable  of  having  and  being  subject  to  rights  was  called  in  Eo- 
man law  a  persona.  Thus,  not  only  was  the  individual  citizen  when  looked 
at  as  having  this  capacity,  &  persona,  but  also  corporations  and  public  bodies. 
*  *  *  The  word  personoB  has  also  another  sense.  It  was  used  not  only  for 
the  being  who  had  the  capacity  of  enjoying  rights  and  fulfilling  duties,  but 
also  for  the  different  characters  or  parts  in  which  this  capacity  showed  itself; 
or  to  borrow  the  metaphor  suggested  by  the  etymology  of  the  word,  for  the 
different  masks  or  faces  which  the  actor  wore  in  playing  his  part  in  the 
drama  of  civic  and  social  life.  Thus,  for  instance,  the  same  man  might  have 
the  persona  patris,  or  tutoris,  or  mariti;  that  is,  might  be  regarded  in  his  char- 
acter of  father,  tutor,  qr  husband.  *  *  »  Status  (legal  standing)  is  the  cor- 
relative of  persona.  Status  is  the  legal  capacity  of  a  persona ;  persona  is  that 
which  has  status."  Note  of  T.  C.  Sandars  in  Harnmond's  Edition  of  Ban- 
dars' Justinian's  Institutes.  De  Jure  Personarum,  p.  76.  See,  also,  Mack- 
'  eldey,  Handbook  of  Eoman  Law  (Dropsie's  Translation,  1883,  sections  128, 

«155._) 
A.  universitas,  or  corporate  body,  exists  when  a  number  of  persons  are  so  ^ 
„..-^ed  that  the  law  takes  no  notice  of  their  separate  existence,  but  recognizes 
them  only  under  a  common  name,  which  is  not  the  name  of  any  one  of  them. 
(Digest  3,  4,  2;  3,  4,  7,  1).  All  the  members  are  considered  in  law  as  a  sin- 
gle unit  or  being.  (Digest  46,  1,  22.)  Such  units  are  sometimes  called  ficti- 
tious persons,  because  the  corporate  body,  as  such,  may  sue  and  be  sued,  re- 
ceive or  part  with  prbperty,  bind  itself  or  bind  others,  through  some  agent  or 
syndic  (Digest3,  4,  1,  1),  who  acts  in  the  name  of  the  whole,  just  as  any  in- 
dividual may  act  for  himself.  (Digest  3,  4,. 7,  1.)  The  chief  characteristic  of 
such  a  body  is  that  it  does  not  necessarily  die.  (Digest  5,  1,  76.)  *  *  * 
There  were  many  such  corporations  in  Eome,  chiefly  connected  with  trades, 
such  as  the  guild  of  bakers,  and  shipowners,  companies  of  tax-gatherers, 
companies  for  working  mines  of  gold,  silver,  salt,  etc.  The  internal  govern- 
ment of  the  corporate  bodies  was  in  the  hands  of  the  members  (sodales). — 
Hunter's  Eoman  Law,  2d  ed.,  pp.  314-5. 

Sheldon  Amos,  in  his  "  History  and  Principles  of  the  Civil  Law  of  Eome," 
p.  118,  says:  "Such  a  conception  (as  that  of  legal  persons)  had  thoroughly 
penetrated  the  fabric  of  Eoman  law  and  society  long  before  the  time  of  Jus- 
tinian, and  the  appropriate  legal  consequences  had  worked  themselves  out 
with  considerable  exactness.  The  conception,  indeed,  was  extended  for  pur- 
poses of  legal  convenience,  even  beyond  the  original  sense  of  an  assemblage 
of  persons,  determinate  or  indeterminate,  treated  as  integral  unity.  The 
same  hypothesis  of  a  legal  personality  was  made  in  certain  cases  where  no 
human  beings  were  directly  concerned  at  all,  but  where  it  was  desired  to  as- 
sume, provisionally,  a  fixed  center,  to  which  a  group  of  rights  and  duties 
might  for  some  purposes  be  referred.  Thus,  in  the  case  of  an  inheritance  on 
which  the  heir  had  not  yet  entered,  it  was  convenient  for  the  moment  to  call 
it  a  person,  and  to  estimate  the  rights  and  duties  that  would  attach  to  a  person 
so  situated  than  to  be  making  constant  references  to  all  the  innumerable 
human  beings  who  might  be  actually  interested  in  the  succession."  Taylor, 
in  his  work  on  Corporations,  ch.  1,  takes  a  slightly  different  view,  and  holds 
that  at  least  in  the  early  period  of  the  Eoman  law  the  idea  of  the  artificial 
personality  of  a  corporation,  if  it  existed  at  all,  was  in  a  very  rudimentary 
shape,  though  he  admits  it  was  present  in  the  later  periods,  as  evidenced  by 
such  provisions  as,  "If  anything  is  owed  to  a  corporation,  it  is  not  owed  to 
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any  single  [member]  ;  nor  what  a  corporation  owes  do  the  single  [mem- 
bers] owe."  ["Si  quid  universitati  debetur,  singulis  n'on  debetur;  nee  quod 
debet  uni^ersitas  singuli  debent."  Digest  iii,  4,  lex  7,  §  1.]  And  in  the 
notes  (p.  3)  he  cites  Ihring,  to  the  effect  that  the  members  of  a  corpora- 
tion were  the  true  subjects  of  corporate  rights  and  liabilities,  at  least  among 
themselves,  and  the  corporation  was  only  the  form  assumed  toward  outsiders. 
Gheist,  6tc.,  iii,  Theil.,  pp.  219,  220,  343-4.  So,  too.  Pollock  and  Maitland 
say:  "It  would  be  a  great  mistake  to  suppose  that  what  we  are  wont  to  con- 
sider the  true  theory  of  universitates  lay  so  plainly  written  on  the  face  of  the 
Eotnan  law  books  that  no  one  could  read  them  attentively  without  grasping 
it.  Tlie  glossators  did  not  grasp  it.  Bracton's  master,  Azo,  had  not  grasped 
it."     History  of  English  Law,  vol.  1,  p.  477. 

3.  In  the  Canon  law. — ^The  personification  of  an  institution,  such  as  The 
Church,  was  one  of  the  earliest  and  most  persistent  ideas  of  the  early  Chris- 
tian world ;  so,  too,  the  blending  of  many  members  into  one  body  was  an  early 
Christian  conception.  "The  Church  of  God."  Acts  xx,  28;  1  Cor.  i,l  and  2; 
Rev.  ii,  7.  "He  is  the  head  of  the  body,  the  church."  Colos.  i,  18;  Eph.  i,22, 
23.  "For  as  the  body  is  one  and  hath  many  members,  and  all  the  members 
of  that  one  body,  being  many  are  one  body ;  so,  also,  is  Christ  *  *  *  Now 
ye  are  the  body  of  Christ,  and  membeirs  in  particular."  1  Cor.  xii,  12,  27. 
Pollock  and  Maitland,  History  of  English  Law,  vol.  1,  p.  489,  thus  summa- 
rises the  history  on  this  point:  "Within  the  ecclesiastical  sphere  there  have 
been  'juristic  persons'  from  an  extremely  remote  time.  Confining  our  view 
to  England,  we  may  say  that  they  have  existed  ever  since  .iEthelberht  sanc- 
tioned God's  property  with  a  twelve-fold  hot,  and  gave  lands  to  St.  Andrew. 
God  and  the  saints,  it  is  needless  to  say,  were  not  regarded  as  imaginary  per- 
sons; still  their  property  had  to  be  administered  for  them  by 'the  church, ijad 
the  personality  of  the  church  is  more  purely  juristic.  A  personified  builcff^i 
gives  way  to  a  personified  institution  or  a  personified  purpose.  Then  the 
worldly  business  of  the  church  is  often  conducted  for  it,  not  by  a  single  man, 
but  by  a  group  of  men  acting  in  common;  still  these  men  are  not  the  eccle- 
sia;  no,  not  though  they  be  all  taken  together.  Thus,  canonists  have  obtained 
a  foundation  of  fact  and  practical  law  for  their  theories.  They  see  and 
proclaim  that  the  universitas  is  persona  ficta,  not  found  in  the  world  of  sense, 
but  created  by  law,  that  it  is  invisible,  immortal,  a  body  that  has  no  body  and 
no  soul.  It  can  not  sin,  it  can  not  be  excommunicated,  it  cannot  commit  a 
crime,  it  can  not  be  punished ;  very  probably  it  can  not  commit  a  delict. 
These  theories  are  very  generally  worked  out  in  the  thirteenth  and  the 
following  centuries;  they  bear  abundant  fruit  in  our  latest  Year  Books.  To 
'the  church,'  modern  law  owes  its  conception  of  a  juristic  person,  and  the 
clear  line  that  it  draws  between  'the  corporation  aggregate,'  and  the  sum  of 
its  members."  In  fact  it  has  been  said  that  Pope  Innocent  IV  (A.  D.  1243- 
1255)  was  the  father  of  the  modern  learning  of  corporations.    lb.,  p.  477. 

4.  In  the  early  common  law.— The  personification  of  the  church,  ashaving 
rights,  was  a  common  idea  in  the  Saxon  laws.  "The  property  of  God  and 
the  church  twelve-fold."  Laws  of  ^thelberht ,  1  (c.  600  A.  D.).  "If  any 
carry  off  a  nun  from  a  minster  *  *  *  let  him  pay  120  shillings,  half  to 
the  king  and  half  to  the  bishop  and  to  the  church-hlaford,'"  which  Stearns 
(Germs  and  Developments  of  Laws  of  England,  n.  1,  p.  78),  translates 
"church  corporation,"  though  the  word  is  more  frequently  rendered  tribute. 
See  Laws  of  Alfred,  8  (c.  890  A.  D.).  Under  the  Lawsof  Edward  the  Confessor 
(c.  1043-1066),  there  was  a  peace  of  the  church  as  there  was  of  the  king  (1,6) ; 
lands  were  held  of  the  church;  it  had  fiefs,  and  it  was  entitled  to  tithes  (3 
4,7), 

These  provisions  of  the  laws  of  Edward  were  also  in  the  confirmation  of 
them  by  William  the  Conqueror.  London  traced  some  of  its  liberties  to  a 
charter  granted  by  the  Conqueror,  sealed  with  hisseal,  "bitten  with  his  tooth 
in  token  of  sooth."  Coke  says  he  had  seen  a  "charter  made  by  Henry  I 
(1100-1135),  by  which  he  granted  them  gildam  mercatomm,  and  a'confirma- 
tion  by  Henry  II  (1154f-1189),  by  which  charters  thfey  were  incorporated." 
10  Bep.  30,    Though  corporations  seem  to  have  been  in  existence  from  the 
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time  of  the  Conqueror,  Bracton's  ideas  (c.  1263)  were  not  clear,  and  were 
taken  almost  wholly  from  the  Roman  law.  He  says:  "Things  belong  to 
corporate  bodies,  and  not  to  individuals,  which  are  in  cities,  such  as  theaters, 
stadia,  etc.,  ♦  *  *  such  as  lands  and  serfs,,  which  are  said  to  belong  to 
cities  because  they  so  belong  to  all  the  citizens  as  not  to  belong  to  any  one 
person  by  himself."  F.  8,  1  Twiss's  Translation  59.  This  is  substantially 
taken  from  Justinian's  Institutes,  Bk.  2,  T.  1,  §  6.  In  f.  1716,  he  speaks 
of  the  "body  corporate  of  the  realm."  [Universitas  regni.'\  3  Twiss  93.  In 
f.  1806.  (3  Twiss  151),  he  adds  race  grounds,  walls  and  gates  of  cities,  to 
corporate  property.  From  what  he  says,  f.  102  (2  Twiss  133),  f.  2286,  (3 
Twiss  535),  it  seems  "all  may  complain  or  one  (only)  under  the  name  of  the 
corporation  {Universitatis') .  On  f.  374  (5  Twiss,  pp.  447-449),  he  says:  "If 
an  abbot,  or  prior,  or  other  collegiate  men  claim  land,  etc.,  in  the  name  of 
their  church  upon  the  seysine  of  their  predecessors,  *  *  *  the  declara- 
tion should  not  be  from  abbot  to  abbot,  or  from  prior  to  prior,  nor  should 
there  be  mention  of  the  intermediate  abbots  or  priors,  because  in  colleges  and 
■  in  chapters  the  same  corporation  always  remains,  although  they  all  die  suc- 
cessively and  others  are  substituted  in  their  place,  as  may  be  said  of  flocks  of 
sheep,  where  there  is  always  the  same  flock,  although  all  the  sheep  or  heads 
successively  depart,  nor  does  any  individual  of  them  succeed  to  another  by 
right  of  succession,  in  such  manner  that  the  right  descends  by  inheritance 
from  one  to  another,  because  the  right  always  pertains  to  the  church,  and 
remains  with  the  church,  according  to  what  may  be  seen  in  the  charters  of 
feoffment  of  religious  orders,  *  *  *  and  accordingly  if  the  abbot  or  the 
prior,  the  monks  or  the  canons  successively  die,  the  house  remains  to  eter- 
nity;" This  comes  very  near  to  the  modern  idea  of  the  existence  of  the  cor- 
•pjiration  separate  and.  distinct  from  its  members. 

By  1311  a  borough  is  called  a  "corps."  Y.  B.,  4  Ed.  II  103,  Gross's  Gild 
Merchant  I,  94,  note.  But  "It  was  really  about  the  reign  of  Edward  III 
(1827-1377)  that  the  idea  of  the  lay  corporation,  the  lay  persona  ficta  as  now 
understood,  was  painfully  elaborated.  The  doctrine  that  there  could  not  be  a 
writ  of  capias  against  a  "commonalty"  was  definitely  expressed  at  least  as 
early  as  22  Edward  III  (1349),  22  Ass.  67,  and  the  practice  had  been  in  ac- 
cordance with  this  doctrine  considerably  earlier.  There  is  £t  very  curious 
case  at  the  end  of  this  reign,  which  shows  not  only  that  the  lawyers  had  come 
to  the  notion  of  a  "body,"  afterwards  called  a  ''body  politic,"  but  also  by 
what  road  they  traveled.  They  had  often  been  troubled  by  the  question 
whether  something  in  dispute  was  appendant  or  appurtenant  to  something 
else,  or  was  a  thing  by  itself  and  independent,  which  they  called  a  gross  (un 
gross).  It  was,  for  instance,  a  common  subject  "of  argument  whether  an 
advowson  was  a  gross  (according  to  modern  phraseology  "in  gross"),  or  ap- 
pendant. By  a  curious  psychological  process  they  realized  that  what  we  now 
call  a  corporation  was  "a  gross,"  or  something  which  had  an  existence  per 
se;  and  this  something  they  called  alternatively  "un  corps."  Thus  they  came  to 
the  idea  of  an  individuality  composed  of  the  members  of  a  corporation,  or,  as 
we  might  now  say,  to  the  idea  of  a  persona  ficta.  At  the  same  time  it  was 
held  that  the  commonalty  of  a  guild  which  had  not  been  affirmed  by  a  royal 
charter  could  not  be  adjudged  to  be  a  body  («re  corps),  capable  of  purchasing 
an  estate  of  freehold."  See  49  Li.  Ass.  8.  Introduction  by  L.  O.  Pike  to  Y. 
B.,  16  Ed.  Ill,  part  1,  p.  xlvi.  Many  points  turning  on  or  recognizing  the 
artificial  personality  of  a  corporation  were  determined  during  this  reign.  In 
1335  it  was  held  the  head  of  the  corporation  could  be  sued  by  the  corpora- 
tion, as  the  dean  by  the  chapter  of  the  same  church.  Y.  B.,  9  Ed;  III  456. 
In  1341  it  was  held  that  if  a  corporation  disposes  of  all  its  property  the  cor- 
poration yet  remains.  15  Ass.  10.  In  1349,  as  indicated  above,  it  was  said: 
"The  corporation  is  invisible,  incorporeal ;  it  can  not  be  assaulted,  or  be 
beaten  or  imprisoned ;  trespass  does  not  lie  against  it,  for  capias  nor  exigent 
lies  not  against  a  commonalty."  22  Ass.  100,  pi.  67.  In  1356,  "Nor  can  they 
commit  treason,  or  be  outlawed,  or  excommunicated,  for  they  have  no  souls, 
nor  can  they  appear  in  person,  but  by  attorney."  In  1372,  however,  it  was 
held  "a  corporation  can  commit  a  trespass."    45  Ed.  Ill  2. 
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In  1375,  the  taking  by  the  servant  of  a  corporation  is  a  taking  by  the  cor- 
poration. 48  Ed.  Ill  17.  In  1376,  none  but  the  king  can  make,  a  corpora- 
tion. 49  Ed.  Ill  4.  In  1377,  one  corporation  can  be  united  to  another 
(consolidation?),  so  as  to  succeed  to  the  rights  of  the  latter.  50  Ed.  Ill  27. 
Pollock  and  Maitland  (History  of  English  Law,  vol.  1,  p.  473)  place  the  birth 
of  the  corporate  idea  a  Httle  later  than  indicated  above.  They  say:  "If  for 
a  moment  we  take  our  stand  in  Edward  IV's  reign  (1461-1483)  *  *  *  we 
can  say  that  the  idea  of  a  corporation  is  already  in  the  minds  of  our  common 
lawyers ;  it  may  trouble  them,  this  is  shown  by  their  frequent  discussions 
about  its  nature,  but  still  it  is  there.  First  we, notice  that  they  already  have 
a  term  for  it,  namely,  'corporacion''  for  which  'corps  corporal,'  and  'corps 
politik,'  are  equivalents."  Kent  says  (2  Comni.,  §270,  note  e),  "the  terms 
corporation  and  body  corporate  first  appeared  in  the  reign  of  Henry  IV 
(1399-1418),  in  any  public  document."  In  1429,  it  was  unsuccessfully 
■contended  that  when  a  member  and  the  corporation  were  sued  together,  the 
member  was  twice  sued.  Y.  B.,8  Hen.  VI,  f.  1.  In  1437,  "if  a  man  recovers 
a  debt  or  damages  against  a  commonalty  he  shall  have  execution  only  against 
the  goods  theybave  in  common."  Y.  B.,  16  Hen.  VI,  Fitz.  Abr.,  Execution 
pi.  128.  In  1441,  "a  release  by  all  the  members  of  a  corporation  is  not  the 
release  of  the  corporation."  Y.  B.,  19  Hen.  VI  64.  So  too  "  if  all  the 
members  of  a  corporation  appear  in  person  to  answer  a  suit  against  the  cor- 
poration it  is  not  sufficient."  Y.  B.  19  Hen.  VI  80.  In  1442,  "if  all  the 
members,  as  abbots  and  monks,  die,  the  corporation  is  dissolved."  Y.  B.,  20 
Hen.  VI  7,  8.     In  1454,  "when  a  city  or  village  is  incorporated  as  bailiff 

and  commonalty  of ,  they  are  by  this  name  a.  person  corporate,  an  entire 

body."  Y.  B.,  32  Hen.  VI  9.  In  1461,  "a  corporation  aggregate  of  sev- 
eral is  invisible,  immortal  and  rests  only  in  intendment  and  consideration  of 
law,  and  therefore  dean  and  chapter  can  not  have  predecessor  nor  successor." 
Y.  B.,  39  Hen.  VI  136,  14.  In  1470,  generally  they  must  act  by  deed  only. 
Y.  B.,  9  Ed.  IV  59,  but  in  1479,  they  can  appoint  ordinary  servants  and 
agents  without  a  seal.    Y.  B.,  18  Ed.  IV  8. 

In  1481  corporate  bodies  are  coKfrasfed  with  unincorporated  bodies.  Y.  B., 
20  Ed.  IV  2.  So,  too,  in  this  year  or  the  next,  a  juror  was  challenged  be- 
cause he  was  a  brother  to  one  of  the  members  of  the  corporation;  it  was 
answered  that  the  juror  was  "a  stranger  to  the  chapter,  for  it  is  a  body  of  such 
nature  that  it  can  have  neitherbrothernorcousin,"bntconcededthat  it  would 
have  been  otherwise  if  the^uror  had  been  brother  to  the  Dean,  Y.  B.,  21  Ed. 
IV,  f.  28,  1  Pollock  and  Maitland  474.  In  this  year,  too,  a  corporation  is  called 
a  mere  name.  Y.  B.,  21  Ed.  IV  13.  Perhaps  the  most  interesting  case  of  the 
time  is  the  one  of  this  year  summarized  by  Pollock  and  Maitland  thus :  "Ab- 
bot, of  Hulme,  sued  mayor,  sheriff  and  commonalty  of  Norwich,  on  a  bond, 
and  they  pleaded  that  when  tlie  bond  was  made  the  then  abbot  had  got  the 
then  mayor  in  prison  and  extorted  the  bond  by  duress.  The  lawyers  admit- 
ted that  the  corporation  itself,  can  not  be  in  prison  or  suffer  duress,  and 
that  it  would  be  no  defense  to  urge  that  when  the  bond  w^as  made  some  few 
of  the  citizens  of  Norwich  were  in  prison.  Counsel  said :  'Every  body  politic 
is  made  up  of  natural  men.  And  as  regards  what  has  been  said  touching  its 
inseverability,  I  do  not  admit  that,  for  they  allowed  that  mayor,  sheriffs  and 
commonalty  make  up  a  single  body;  here,  then,  are  members,  namely  tlie 
mayor  is  one  member  *  *  *  the  sheriff  another  member  *  *  *  the 
third  is  the  commonalty.  In  this  case  there  is  an  alleged  imprisonment  of 
one  of  the  distinct  members  named  in  the  title  of  the  corporation,  to  wit,  the 
mayor,  who  is  the  head  and  (as  in  the  body  natural)  the  principal  member 
*  *  *  and  if  one  member  of  the  body  natural  be  restrained  or  beaten,  that 
is  a  restraint  or  battery  of  the  whole  body.'  "  Vol.  1,  p.  475.  Y.  B.,  21  Ed. 
rV,  f.  7,  12,  27,  67.  In  1483,  it  was -held  that  "if  the  king  makes  a  general 
corporation  by  a  certain  name,  all  the  incidental  powers,  as  to  sue,  be  sued, 
purchase  and  hold  land  and 'other  property,  contract,  have  a  seal,  make 
by-laws,  etc.,  are  included."  Y.  B.,  22  Ed.  I'V,  cited  in  10  Coke's  Rep.  30. 

Littleton,  in  his  Tenures,  written  about  1481,  does  not  have  much  to  say  of 
corporations,  but  enough  to  make  it  certain  that  their  nature  and  presence 
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■Were  pretty  well  known,  and  the  distinctions  between  sole  and  aggregate 
pretty  well  recognized.  He  speaks  particularly  of  "prelates,  abbots,  priors, 
deans,  or  of  the  parson  of  a  church,  or  of  otlier  bodies  politike."  Section 
413.  See,  also,  §§  133  and  134.  And  his  statements  accord  with  the  holdings 
such  as :  "Where  a  bond  is  made  to  the  Dean  of  P.  and  his  successors,  and  it 
is  not  said  dean  and  chapter,  and  his  successors,  this  is  good  to  the  executors, 
and  void  to  the  successors.  Contra,  if  it  had  been  to  the  dean  and  chapter  and 
his  successors;  for  he  has  two  capacities,  viz.,  "To  him  and  his  heirs,  and  an- 
other with  the  corporation."  20  Ed.  IV  2  (1481).  So,  "If  land  be  granted  to 
a  mayor  and  commonalty,  saying  to  their  successors,  they  have  a  fee-simple.  11 
Hen.  VII 12  (1496).  In  1501,  where  a  corporation  has  a  head  (as  a  mayor) 
he  may  command  a  thing  in  person;  but  a  corporation  aggregate,  which  has 
no  head,  must  give  their  authority,  under  the  seaZ  of  the  corporation."  Y.  B., 
16  Hen.  VIII  2.  In  1523,  all  acts  of  a  corporation  must  be  by  their  name  of 
corporation,  and  by  writing,  otherwise  it  is  not  the  corporate  act.  As  do  a  tort 
make  a  feoffment,  enter  into  an  agreement ;  yet  they  may  elect  a  dean,  mas- 
ter or  attorney,  which  are  of  record.  Y.  E.,  14  Hen.  VIII  2,  29.  In  1542, 
corporations  aggregate  can  not  do  fealty;  for  a  body  invisible  can  not  be  in 
person,  nor  can  swear.  33  Hen.  VIII,  Br.,  Fealty  pi.  15.  "A  body  politick 
is  not  contained  in  the  word  person."  Plowden,  f.  177  (1550-1580).  In  1585, 
a  corporation  consisting  of  confreres  and  sisters  is  dissolved  by  the  death  of 
all  the  sisters.  In  1587,  "A  corporation  is  a  body  politick,  consisting  of  ma- 
terial bodies,  which,  joined  together,  must  have  a  name  to  do  things  that  con- 
cern their  corporation,  or  otherwise  it  is  no  corporation.  Ch.  B.,  in  Mariot 
V.  Mascall,  And.  206  pi.  238,  29Eliz.  In  the  argument  in  this  case  it  was  said : 
"All  the  jjatural  persons  are  not  the  corporation,  but  are  persons  of  which 
the  corporation  consist,  but  not  wholly ;  for  the  name  is  part  also,  without 
which  the  corporation  can  not  be."  And.  210.  In  159&,  it  was  contended 
that  an  annuity  charged  against  a  corporation  was  gone  when  the  corporation 
was  dissolved,  for  it  is  the  person  charged.  38  Eliz.  Viner,  Corp.  (4,  3)  8. 
Rochester  (Bishop's)  Case. 

Coke's  idea  of  a  corporation  was  that  of  an  artificial  personality.  "The 
corporation  itself  is  only  in  abstracto,  and  rests  only  in  intendment  and  con- 
sideration of  law."  Sutton's  Hospital,  10  Rep.  1,  on  p.  32.  (1613).  "Per- 
sons capable  of  purchase  are  of  two  sorts,  persons  natural,  created  of  God,  and 
persons  incorporate,  or  politique,  created  by  the  policy  of  man  (and,  there- 
fore, they,  are  called  bodies  politique)."  1  Institutes  2  a.  (1628).  "It  is 
also  called  a  corporation,  or  body  incorporate,  because,  the  persons  are  made 
into  a  body,  and  are  of  a  capacity  to  take  and  grant."  lb.  25Q  a.  Lord  Chief 
Justice  Hale  classed  corporations  among  persons.  The  22d  section  of 
Analysis  of  the  Law  (c.  1676)  is  entitled  "Concerning  persons  or  bodies  pplitic, 
i.  e.,  corporations.  I  have  done -with  the  jura  personarum  naturalium  *  *  * 
and  Inow  come  to  persons  politic,  or  corporations,  that  is,  bodies  created  by 
operation  of  law." 

5.  In  the  modern  law.— There  can  be  no  doubt  as  to  the  influence  of  the 
definitions  of  Blackstone  upon  our  legal  ideas,  and  there  can  be  scarcely  less 
doubt  as  to  the  influence  of  Hale's  classiflcation  upon  that  of  Blackstone.  The 
latter  says:  "Persons  aradivided  by  the  law  into  either  natural  or  artificial. 
*  *  *  Artificial  are  such  as  are  created  and  devised  by  human  laws  for  the 
purposes  of  society  and  government,  which  are  called  corporations  or  bodies 
politic."  1  Comm.  *123  (A.  D.  1765).  On  p.  *467  he  says:  «It  has  been 
found  necessary,  when  it  is  for  the  advantage  of  the  public  to  have  any  par- 
ticular rights  on  foot  and  continued,  to  constitute  artificial  persons,  who  may 
maintain  a  perpetual  succession  and  enjoy  a  kind  of  legal  immortality.  These 
artificial  persons  are  called  bodies  politic,  bodies  corporate  (corpora  corporata), 
or  corporations,  of  which  there  is  a  great  variety  subsisting,  for  the  advance- 
ment of  religion,  of  learning  and  of  commerce."  Hammond  shows  that  parts 
of  this  18th  chapter,  Book  I  (containing  eighteen  small  pages),  have  been 
quoted,  cited  or  criticised  nearly  150  times  in  reports  of  cases  in  the  United 
States. 

Marshall's  definition  in  the  Dartmouth  College  Case,  4  Wheat.  (U.  S.),  p. 
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518  (A.  D.  1819),  seems  to  have  come  from  Coke  and  the  Year  Books.  He 
says:  "A  corporation  is  an  artificial  being,  invisible,  intangible  and  existing 
only  in  contemplation  of  law.  Being  the  mere  creature  of  the  law,  it  possesses 
only  those  properties  which  the  charter  of  its  creation  confers  upon  it,  either 
expressly,  or  as  incidental  to  its  very  existence.  These  are  such  as  are  sup- 
posed best  to  effect  the  object  for  which  it  was  created.  Among  the  most 
important  are  immortality,  and  if  the  expression  may  be  allowed,  individual- 
ity; properties  by  which  a  perpetual  succession  of  many  persons  are  con- 
sidered as  the  same  and  may  act  as  a  single  individual."  Although  in  this 
case  Judge  Story  seemed  to  favor  the  view  that  a  corporation  was  essentially 
a  collection  of  individuals  (see  infra,  p.  727),  yet  he  summed  up  his  definition 
thus:  "It  is,  in  short,  an  artificial  person,  existing  in  contemplation  of  law, 
and  endowed  with  certain  powers  and  franchises,  which,  though  they  must 
be  exercised  through  the  medium  of  its  nat  iral  members,  are  yet  considered 
as  subsisting  in  the  corporation  as  distinctly  as  if  it  were  a  real  personage." 
4  Wheat.  (U.  S.)  667.  Justice  Washington  quotes  Blackstone,  and  looks 
upon  a  corporation  as  s.  franchise,  4  Wheat.  (IJ.  S.)  657;  (see  infra,  p.  723). 

The  Louisiana  civil  code  of  1824i  defined  a  corporation  as  "an  intellectual 
body,  created  by  law,  composed  of  individuals  united  under  a  common  name 

*  *  *  and  for  certain  purposes,  considered  a  natural  person."  Tit.  10;  ch. 
1,  art.  418,  427.  This  is  approved  and  substantially  adopted  by  Angell  and 
Ames  Corporations,  p.  1  (1831).  Walker,  American  Law,  §90  (1837),  says: 
"Persons  are  either  natural  or  artificial,"  the  latter  consisting  "of  natural 
persons  clothed  by  law  with  an  artificial  character  and  capacity."  So,  too, 
in  1839  (22  Wend.  70,  Thomas  v.  Dakin,  supra,  p.  19),  and  1841  (1  Hill 
(N.  Y.)  620),  corporations  are  defined  to  he  persons.  Grant  on  Corporations, 
p.  *4  (1850),  says:  "The  ideal  being  called  a  corporation  we  may  thus  de- 
fine to  be  a  continuous  identity,  endowed  at  its  creation  with  capacity  for  end- 
less duration ;  residing  in  the  grantees  of  it  and  their  successors,  its  acts  being 
determined  by  the  will  of  a  majority  of  the  existing  body  of  its  grantees  or  their 
successors  at  any  given  time  *  »  *  having  a  name,  and  under  such  name 
a  capacity  for  taking,  holding  and  enjoying  all  kinds  of  property,  a  qualified 
right  of  disposing  of  its  possessions,  and  also  a  capacity  for  taking,  holding  and 
enjoying  but  inalienably,   liberties,  franchises,  exemptions    and  privileges, 

*  *  *  of  suing  and  being  sued."  In  19  N.  Y.  39  (1859),  a  corporation  is 
treated  as  a  person.  Sir  Nathaniel  Lindley,  in  his  Treatise  on  the  Law  of 
Partnerships,  p.  66  (1860),  says:  "A  corporation  is  a  fictitious  person,  cre- 
ated by  special  authority,  and  endowed  by  that  authority  with  a  capacity  to 
acquire  rights  and  incur  obligations,  as  a  means  to  the  end  forthe  attainment 
of  which  thg  corporation  is  created.  A  corporation,  it  is  true,  consists  of  a 
number  of  individuals,  but  the' rights  and  obligations  of  these  individuals  are 
not  the  rights  and  obligations  of  the  body  corporate  exercisable  by  or  en- 
forcible  against  the  individual  members  thereof,  either  jointly  or  separately, 
but  only  collectively  as  one  fictitious  whole." 

The  California  code  of  1872  calls  it  "a  creature  of  the  law  having  certain 
powers  and  duties  of  a  natural  person."  Section  283.  This  is  repeated  in  the 
codes  of  South  Dakota  (1883),  §373;  and  Oklahoma,  §944.  The  Georgia  code 
of  1882  savs:  "A  corporation  is  an  artificial  person  created  bvlaw  for  specific 
purposes."  Section  1670.  Lowell,  Transfer  of  Stock,  §§1,  2  (1884)),  says:  "A 
corporation  is  an  imaginary  person,  who,  by  a  fiction  of  law,  possesses  certain 
rights,  and  i«  made  subject  to  certain  duties.  *  *  *  xhe  corporation  is 
something  distinct  from  its  members.  Its  life  is  independent  of  theirs.  Its 
will  may,  at  times,  be  different  from  that  of  any  member,  or  of  any  given 
proportion  of  its  members,  and  it  may  be  bound  by  cnnduct-which  binds  no 
one  of  its  members  as  an  individual.  Of  course,  there  are,  in  reality,  no  rights 
or  duties  but  those  of  natural  persons;  but  the  rights  and  duties"  of  natural 
persons  who  deal  with  a  corporation  arise  from  a  fiction,  and  their  nature 
and  extent  are  determined  by  that  fiction.  A  person,  therefore,  who  con- 
founds a  corporation  with  its  stockholders,  who  says  that  they  are  the  cor- 
poration, or  that  it  consists  of  its  members,  not  only  misstates  the  legal  view 
of  the  matter,  but  is  in  danger  of  falling  into  er^flless  confusion  and  error.     A 
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corporation  is  distinct  from  its  members  in  the  same  sense  that  a  state  is  dis- 
tinct from  its  citizens." 

Austin  Abbott,  in  the  Century  Dictionary  (1889)  defines  a  corporation  as 
"An  artificial  person,  created  by  law,  or  under  authority  of  law,  from  a  group 
or  succession  of  natural  persons,  and  having  a  continuous  existence  irrespec- 
tive of  that  of  its  members,  and  powers  and  liabilities  different  from  those  of 
its  members."  Cook,  Stock  and  Stockholders  (3ded.,  18941,  §  1,  says:  "A 
corporation  is  an  artificial  person  like  the  state.  It  is  a  distinct  existence  — 
an  existence  separate  from  that  of  its  stockholders  and  directors."  This  is 
repeated  in  the  4th  ed.,  1898.  Eeese,  The  True  Doctrine  of  Ultra  Vires,  1897, 
says,  §2:  "It  will  be  assumed  in  the  examination  of  the  doctrine  to  be 
hereafter  discussed,  that  a  corporation  both  under  the  common  law  and  as 
now  organized  and  created  under  our  state  laws,  is- a  legal  entity,  separate  and 
distinct  from  the  members  who  compose  it;  that  in  the  corporation,  the  creature 
of  the  law,  is  vested  all  the  property  and  powers  of  the  company ;  that  it  can 
only  be  affected  by  such  acts  and  agreements  as  are  done  or  executed  in  its 
behalf  by  the  corporate  agencies,  acting  within  the  legitimate  scope  of  its  char- 
tered powers;  and  that  no  acts  or  contracts  by  the  oifHcers  or  agents  of  the 
company  beyond  the  scope  of  the  powers  as  prescribed  and  designated  in  the 
charter  or  articles  of  association,  can  be  ascribed  to  the  corporation,  though 
done  and  concurred  in  by  each  and  all  of  the  stockholders."  Elliott  Cor- 
porations, 1899.  §2,  gives  and  approves  the  definitions  of  Abbott,  supra,  and 
Kyd,  infra,  p.  109. 

The  nature  of  the  corporate  personality  has  been  the  subject  of  much 
speculation.  At  present,  in  the  United  States,  the  theory  is  generally  held 
thai  the  personality  \&  artificial,  ov  fictitious,  h3.s  no  existence  in  fact.  On  the 
other  hand,  in  Germany,  the  theory  is  the  reverse  of  this — that  the  person- 
ality of  a  corporation  is  organic — a  real  person,  with  a  will  and  capacityto  act, 
and  that  this  is  different  from,  but  just  as  real,  as  the  individual  personality 
of  each  of  its  members.  Recently  Dr.  Freund,  of  Chicago  University,  has 
put  forth  a  view  that  seems  to  be  between  these — that  the  personality  is  a 
representative  one,  limited  to  a  special  purpose,-  but  within  that  purpose  ex- 
hibiting a  real  capacity  of  acting  and  willing  that  has  substantially  all  the 
legal  elements  of  responsibility  that  pertain  to  an  individual.  Like  the  state, 
it  is  a  real  legal  existence,  that  expresses  the  will  of  its  members  through 
representatives  selected  in  a  definite  way,  and  is  as  near  a  reality  as  the 
state  is.  «     -        t  -n 

^(^-^r^      ^A 

ARTICLE  in.       THE    CORPORATION  AS   A  COLLECTION  OF  INDIVIDUALS.' 

See.  16.   The  corporation  is  considered  as  a  collection  of  individ- 
uals, 

( I )    In  the  management  of  corporate  affairs:  ^ 

"Where  an  act  is  to  be  done  by  a  corporation,  all  of  the  members 
ought  to  be  assembled  together  to  consent,  but  this  can  not  be  separately 
and  apart  by  them  at  several  times,  forthen  it  is  &.  factutn  singulorum. 
Case  of  the  Dean  and  Chapter  of  Femes,  5  Jac.  B.  R.  (1608)."  6 
Viner's  Abr.  Corporations  (G.  3),  6.  "In  a  trial  »  *  »  where 
there  are  twelve  canons  besides  the  dean,  which  in  all  make  thirteen 
of  the  corporation,  it  was  held:  ist.  That  prima  facie,  in  all  acts 
done  by  the  corporation,  the  major  number  must  bind-  the  lesser,  or 
else  differences  could  never  be  determined.  2d.  That  acts  done  by 
the  corporation  ought  to  be  done  by  the  consent  of  the  major  number, 

'  See  note  at  the  end  of  this  article. 

^The  management  of  corporations  is  treated  in  eh.  10,  in//-a,  p.  833, 'ei  seq. 
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or  else  they  are  not  valid,  and  therefore,  where  the  corporation  con- 
sists of  thirteen,  there  ought  to  be  seven  to  make  a  chapter;  but  tiie 
act  of  the  major  number  of  jthese  seven  Js  binding  to  the  corpriration, 

"But  if  the  "ancient  usage  hath  been  that  acts  have  been  done  from 
time  to  time  by  the  major  part  of  "those  that  are  present,_a^^S'ugh 
they  are  but  three  or  four,  it  shall  be  then  intended  that  that  w^as  part 
of  their  constitution  arfheJhegiTJnino-,  and  so  what  is  jlnne  by'^lienrris 
blncling' to  the  rest.^"^     6  Viner's  Abr.  Corporations  (G.  3),  7,  citing 

"Haschard  v.  Somany,  Freem.  Rep.  504  (1693).  "•'■f  ^'^  ^'^t  t°  be 
done  be  referred  to  the  constituent  members  of  a  corporation,  nothing 
can  be  done  but  by  those  who  are  the  constituent  part  of  the  c9rpora- 
tion ;  but  where  a  thing  is  referred  to  be  done  by  the  commonalty, 
there  the  majority  of  those  who  are  present  (all  being  summoned) 
will  determine  and  bind  the  rest,  but  in  the  other  case  the  majority  of 
those  who  are  present  will  not  do."  6  Viner's  Abr.  Corporations 
(G.  3),  8,  citing  The  Queen  v.  Lock,  6  Ann.  B.  R.  (1708). 


Sec.  17.  (2)  When,  by  agreement  or  otherwise,  reason ,  policy ,  or 
justice  requires,  the  artificial  personality  of  the  corporation  will 
be  ignored,  and  the  rights  and  dutie^s  of  those  composing  it 
alone  considered. 

CHATER  V.  THE  SAN  FRANCISCO  SUGAR  REFINING  CO.,  Et  Al.i 
1861.     In  the  Supreme  Court  of  California.     19  Cal.  219-348. 

[This  was  a  bill  filed  by  the  plaintiff  for  the  specific  performance  of 
an  agreement  between  plaintiff  and  Gordon  and  Bond,  for  the  forma- 
tion of  a  company  to  be  called  the  "San  Francisco  Sugar  Refining 
Company,"  to  consist  of  1,000  shares,  of  $100  per  share,  providing 
that  one-third  of  the  stock  was  to  be  issued  to  J.  B.  Bond  or  his 
assigns,  upon  him  or  them  paying  $12,500,  Bond  to  convey  back  to 
the  company  83  J^  shares,  into  the  common  stock  of  the  company.  A 
like  provision  is  made  in  reference  to  Gordon.  And  also  "one-third 
[of  the  shares]  are  to  be  issued  to  Nathaniel  Chater  pr  his  assigns, 
upon  him  or  them  executing  two  notes — one  of  $6,250  to  J.  B  Bond, 
collaterally  secured  by  125  shares  of  stock,  having  two  years  to  iiin, 
bearing  2  per  cent,  per  month  interest;  and  another  note  of  $6,250  to 
Geoi'ge  Gordon,  collaterally  secured  by  125  shares  of  stock,  having 
same  time  to  run,  and  bearing  the  same  interest,  and  said  Chater  is 
also  to  transfer  back  to  the  company  83 J^  shares  of  stock  into  the 
common  stock  of  the  company." 

"It  is  agreed  that  the  two  hundred  and  fifty  shares  of  stock  thus 
given  back  to  the  company  shall  be  sold  only  by  a  majority  vote  of 
the  company,  and  J.  B.  Bond  guarantees  to  the  extent  of  the  note  of 

'  Statement  of  facts  condensed,  arguments  and  part  of  opinion  omitted. 
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said  Chater  held  by  him  ($6,250),  that  from  one  hundred  and  twenty- 
five  of  the  shares  he  will  raise  the  sum  of  $13,500,  as  needed,  and 
George  Gordon-  guarantees  to  the  extent  of  the  note  of  said  Chater 
held  by  him,  that  he  will,  on  one  hundred  and  twenty-five  shares,  also 
raise  the  sum  of  $12,500. 

"And  it  is  further  agreed,  that  the  shares  not  sold  belonging  to  the 
common  stock  of  the  company,  as  above  recited,  shall,  if  it  be  not 
found  necessary  to  sell  them,  be  divided  equally  among  the  three  par- 
ties hereto,  but  not  until  the  company's  works  have  been  in  operation 
for  at  least  twelve  months. 

"It  is  agreed  that  George  Gordon  shall  organize  the  company  in 
San  Francisco  by  taking  out  articles  of  incorporation  according  to  law, 
and  that  the  first  trustees  shall  be  Charles  W.  Bond,  Nathaniel  Chater 
and  George  Gordon. 

"That  upon  the  organization  of  the  company  and  on  the  enactment 
of  its  by-laws,  the  trustees  shall  issue  stock  as  herein  set  forth,  to  the 
parties,  upon  their  furnishing  the  respective  amounts  they  herein  agree 
to  furnish,  or  in  proportion  as  they  furnish  said  amount. 

"Each  certificate  of  stock  to  be  signed  by  two  trustees  and  counter- 
signed by  the  secretary. 

"The  stock  of  N.  Chater  to  be  issued  to  him,  as  herein  provided, 
on  the  execution  of  the  agreement  to  manage  the  works,  a  memoran- 
dum of  which  agreement  is  made  simultaneous  with  this. 

"The  said  Gordon  and  Chater  agree  that,  to  the  extent  of  the  in- 
terest' which  they  may  control,  they  will  vote  for  the  said  Bond  to  act 
as  agent  of  the  company  in  San  Francisco,  attending  to  the  commer- 
cial affairs  of  said  company  there,  for  which  service  he  shall  receive 
a  salary  of  $1,800  per  annum." 

Afterwards,  another  agreement  was  made,  of  the  same  date,  as  fol- 
low: 

"Whereas,  N.  Chater  has  induced  the  said  Bond  and  Gordon  to 
enter  into  the  organization  of  a  company  in  San  Francisco  for  the  pur- 
pose of  sugar  refining  and  its  collateral  branches ;  and  the  said  Bond 
and  Gordon  do  so  on  the  representation  of  said  Chater  and  on  his 
promise  to  manage  the  same  for  five  years,  and  to  retain  his  interest 
therein  during  that  time,  and  upon  his  further  representation  that  he 
can  skillfully  manage  a  sugar  refinery ;  with  a  view  of  engaging  the 
services  of  said  Chater,  the  said  Bond  and  Gordon,  by  an  agreement 
of  even  date  herewith,  have  agreed  to  set  apart  to  said  Chater  two 
hundred  and  fifty  shares  of  the  capital  stock  of  the  company,  at  the 
rate  of  fifty  cents  on  the  dollar  of  the  par  value  of  the  shares,  and  to 
take  therefor  the  notes  of  said  Chater  (two,  and  $6,250  each),  hav- 
ing two  years  to  run,  collaterally  secured  by  the  two  hundred  and 'fifty 
shares,  and  also  to  give  the  said  Chater  one-third  of  the  reserved  or 
paid  back  shares  which  may  not  be  sold,  as  provided  for  in  agreement 
of  this  date  made  between  the  present  contracting  parties. 

"Now,  the  said  Chater  agrees  with  and  to  the  said  Gordon  and 
Bond  (which  agreement  they  make  for  the  company  they  propose  to 
6— WiL.  Cases. 
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form,  and  with  the  understanding  that  they  shall  be  at  liberty  to  trans- 
fer the  said  agreement  to  the  company  when  it  shall  be  formed)  that 
he,  the  said  Chater,  will  proceed  to  San  Francisco  and  there  superin- 
tend the  erection  of  the  sugar  refinery  and  construct  the  same  as  he 
may  be  directed  by,  the  company,  with  regard  to  location,  cost  and 
extent,  and  get  the  same  into  working  order,  and  that  after  the  same 
is  in  9rder,  he  shall  superintend  the  business  ol  sugar  refining  for  the 
said  company  for  the  period  of  five  years  frona  the  date  of  first  of 
May,  1856  (eighteen  hundred  and  fifty-six). 

"That  he  shall  engage  in  no  other  business  during  the  period  of 
his  engagement  with  this  company,  but  devote  his  entire  time  to  the 
business  of  the  company  during  the  time  he  is  manager. 

"And  the  more  effectually  to  secure  the  performance  by  him,  the 
said  Chater,  of  this  agreement,  he  hereby  agrees  that  during  the 
period  of  his  engagement  above  named,  of  five  years,  he  will  not  dis- 
pose of  such  of  his  shares  of  stock  in  the  company  (or  sell  or  transfer 
them)  as  he  may  have  been  enabled  to  pay  for  out  of  the  dividends 
made  upon  the  stock  issued  to  him,  and  the  said  Chater  agrees  that 
the  stock  shall  be  issued  to  him  with  such  restrictions  as  shall  prevent 
him  selling  it  during  the  above  named  period. 

"He,  the  said  Chater,  also  agrees  with  the  said  Bond  and  Gordon 
that  the  dividends  declared  from  time  to  time  upon  the  stock  issued 
to  him  shall  go  to  the  payment  of  the  notes  hereinbefore  refeiTed  to. 

"The  said  Bond  and  Gordon  undertake  that  the  .proposed  company 
shall,  in  consideration  of  the  premises,  agree  to  pay  the  said  Chater 
the  yearly  salary  of  $3,000,  in  monthly  sums  of  $250  per  month,  to 
commence  at  the  time  the  works  go  into  operation,  and  shall  also  pay 
him  the  monthly  sum  of  $150  during  the  time  his  services  may  be  re- 
quired in  erecting  the  works  prior  to  commencing  operations,  and  up 
to  the  time  of  commencing  operations. 

"That  said  Chater  also  agrees,  that  if  at  any  time  the  company 
become  dissatisfied  with  his  management,  they  may  remove  him  with- 
out prejudice  to  this  agreement,  in  which  event  his  yearly  salary  of 
$3,000  shall  cease  and  determine,  but  he,  the  said  Chater,  shall  not 
be  at  liberty  to  engage  in  California  in  the  business  of  sugar  refining 
either  for  himself  or  for  others. 

"Interest  on  the  notes  given  by  said  Chater  to  commence  on  the 
first  day  of  September  of  this  present  year. 

"It  is  agreed  that  said  Bond  and  the  said  George  Gordon  shall  pro- 
cure for  the  said  Chater,  within  sixty  days  of  being  notified  by  him 
of  his  readiness  to  pay  the  notes  herein  specified,  the  said  notes  and 
collaterals,  though  the  notes  shall  not  have  matured,  and  that  in  the 
event  of  the  said  Gordon  and  Bond  respectively  failing  to  procure  the 
said  notes,  the  interest  upon  same  shall,  from  such  date,  be  reduced 
to  one  per  cent,  per  month. 

"It  is  further  agreed,  until  dividends  shall  have  been  declared  by  the 
company  of  sufficient  amount  so  that  those  due  on  the  stock  of  said 
Chater,  hypothecated  to  secure  said  notes,  shall  be 'sufficient  to  pay 
the  interest  due  and  accruing  monthly  on  those  notes,  that  the  company 
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shall  advance  to  said  Chater  the  interest  so  upon  due  until  the  ma- 
turity of  the  notes  as  a  loan  to  him."     *     «     * 

Chater,  afterwards,  on  the  17th  of  October,  1856,  was  seized  with 
paralysis,  and  was  rendered  incapable  of  attending  to  the  business. 

The  notes  mentioned  in  the  agreement  as  those  to  be  made  by  the 
plaintiff  were  never  given,  iror,  so  far  as  appears,  demanded. 

The  defense  seems  to  rest  principally  upon  the  point  that  these 
notes  were  not  made  as  contemplated  by  the  agreement,  that  the 
plaintiff,  therefore,  did  not  comply  with  the  contract  on  his  part,  and 
consequently  has  no  right  to  insist  on  performance  by  defendants, 
that  one  of  the  principal,  if  not  the  leading,  inducenients  to  the  con- 
tract, was  the  rendition  of  the  sei-vices  of  the  plaintiff,  and  that  the 
failure  to  render  these,  though  caused  by  his  sickness,  was  a  failure 
of  the  consideration  of  the  agreement ;  and  that  the  agreement  was 
that  of  the  individual  members  or  stockholders,  Gordon  and  Bond, 
and  not  of  the  corporation.]   *     *     * 

Baldwin,  J.,  delivered  the  opinion  of  the  court.  Field,  C.  J.,  and 
Cope,  J.,  concurring. 

The  whole  case  in  this  view  of  it  may  be  thus  summed  up :  Three 
men  enter  into  an  agreement  to  form  a  coi-poration  for  commercial 
purposes.  By  this  agreement,  and  the  corporate  act,  each  corporator 
is  entitled  to  an  equal  proportion  of  the  stock ;  two  contribute  to  the 
capital  in  money — the  third  has  no  money ;  he  proposes  and  is  allowed 
to  give  his  note  in  lieu  of  money,  pledging  his  stock  as  security ;  the 
other  two  agree  that  on  this  stock  they  will  raise  him  the  money.  It 
is  agreed  that  the  stock  due  him  shall  be  issued  on  a  given  event ;  the 
event  happens.  The  note  is  not  made  nor  the  st9ck  issued  to  him, 
but  the  company,  controlled  by  theother  two  corporators,  goes  on  recog- 
nizing the  third  as  a  corporator;  no  demand  is  made  for  his  note  or 
the  stock  issued  to  him.  The  corporation  makes  profit  enough  to  pay 
the  debts,  and  the  share  coming  to  the  third  partner  pays  his  contribu- 
tion. No  stock  is  issued  to  him,  and  he  now  claims  it.  If  the  two 
who  were  to  raise  the  amount  to  be  contributed  by  the  third,  having 
by  the  agreement  the  right  to  demand  his  note  and  stock,  do  not  de- 
mand them  or  issue  the  stock  to  him,  but  without  this  form  of 
security  advance  the  money  which  was  to  be  raised,  they  ai-e  to  be 
considered  as  waiving  this  formal  right,  and  are  not  at  liberty  to  plead 
the  want  of  a  mere  literal  compliance  as  a  forfeiture — for  such  it 
would  be — of  the  interest  of  the  third  partner  in  the  common  enter- 
prise. In  equity  the  substance  of  the  whole  transaction  is  fulfilled ; 
the  object  of  the  security  answered,  and  the  original  right  of  the 
plaintiff  here  to  his  stock  is  not  lost  by  a  mere  failure  on  his  part  to 
giv'e  a  particular  form  of  security,  upon  which  those  beneficially  in- 
terested in  demanding  it  did  not  insist.  What,  in  such  a  state  of 
things,  was  not  insisted  upon  was  waived;'  and  equity,  not  regarding 
mere  modes  or  forms,  but  looking  at  the  very  substance  of  the  trans- 
action, is  satisfied  when  the  substantial  purpose  is  effected,  though 
not  effected  in  the  precise  way  contemplated  by  the  parties  ;  and  this 
is  the  more  especially  true  if  this  failure  to  follow  the  prescribed  mode 
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be  owing  to  the  laches,  or  be  by  the  waiver  or  acquiesence  of  the 
party  entitled  in  strict  right  to  insist  upon  it. 

The  notes  of  Chater  were  merely  to  represent  his  debt,  and  the 
money  to  pay  this  debt  Bond  and  Gordon  were  to  raise  on  the  secu- 
rity of  his  stock,  they  being  interested  in  using  it;  and  whether  the 
Stock  was  issued  in  the  form  of  a  certificate  or  not,  it  was  bound  by 
the  agreement;  and  if  they  chose,  they  could  as  safely  advance  the 
money  without  the  note,  and  the  substance  of  the  whole  arrangement 
be  attained.  It  is  not  necessary  for  us,  therefore,  to  consider  the  other 
points  urged,  to  say  the  least,  with  plausibility,  in  avoidance  of  the 
ground  taken  by  the  appellants  to  sustain  the  proposition  just  dis- 
cussed. 

This  view  distinguishes  this  case  from  mere  executory  agreement, 
through  a  performance  of  the  terms  of  which  a  party  becomes  entitled 
to  property,  of  which  class  Green  v.  Covillaud  (lo  Cal.  317),  and  the 
other  cases  cited  by  appellants,  are  examples.  Here  Chater  was  en- 
titled, as  of  original  right,  to  his  stock,  and  the  conditions  annexed  to 
the  issuance  of  the  certificates  to  him,  even  if  not  waived,  at  most 
were  mere  qualifications  in  favor  of  his  associates  of  that  right,  and 
in  the  nature  of  security  to  them,  the  substance  of  which  security  they 
enjoyed,  and  a  failure  of  the  precise  process  prescribed,  neither  by  the 
general, principles  of  law  applicable  to  such  contracts,  nor  by  the  ex- 
press terms  of  the  agreement,  worked  a  forfeiture  of  his  interest  in  the 
stock,  nor  in  the  business  of  the  corporation. 

We  think  there  is  nothing  in  the  point  that  the  rendering  of  plaint- 
iff's services  for  the  five  years  was  a  condition  precedent  to  the  vesting 
of  the  plaintiff's  title  to  the  stock.  Nothing  in  the  agreement  so  de- 
clares. The  provision  for  the  employment  of  plaintiff  as  superintend- 
ent seems  to  be  an  independent  term  of  the  agreement.     *     *     * 

Baldwin,  J.,  delivered  the  opinion  of  the  court  upon  the  petition 
for  rehearing.  Field,  C.  J.,  and  Cope,  J.,  concurring.     *     *     * 

It  is  next  insisted  that  we  erred  in  holding  that  this  agreement  bound 
the  corporation.  That  point  was  barely  suggested  on  the  oral  argu- 
ment, and  in  the  learned  and  able  briefs  of  the  counsel  no  great 
stress  seemed  to  be  laid  on  it.  We  gave  it  no  very  elaborate  consid- 
eration, for  we  really  supposed — erroneously,  perhaps — that  the  coun- 
sel placed  but  little  reliance  upon  it.  The  argument  now  on  this  point 
is  very  full  and  very  ingenious,  but  as  applied  to  the  facts  of  this  rec- 
ord is  not  sound. 

Every  opinion,  as  ^Chief  Justice  Marshall  well  observes,  must  be 
considered  with  reference  to  the  particular  facts '  upon  which  it  is 
made ;  for  it  is  impossible  so  to  use  language  as  that  general  expres- 
sions apply  in  every  instance  with  the  same  meaning  to  every  condi- 
tion of  facts.  We  asserted  no  such  doctrine  as  that,  by  force  of  a 
secret  agreement  between  the  original  corporators  in  a  commercial 
corporation,  whether  made  before  or  after  the  act  of  incoiporation, 
the  stock  issued  by  the  corporation  to  innocent  parties  without  notice 
of  the  agreement  could  be  charged  or  affected  by  it.  There  was  no 
case  before  us  for  the  application  of  such  a  principle.     But  the  right 
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to  incorporate  for  such  a  purpose  as  that  here  is  a  statutory  right, 
which  is  free  to  everybody.  The  rights  in  the  corporation  can  be 
adjusted  by  contract,  and  the  terms  fixed  by  contract.  The  cor- 
poration is  little  more,  under  our  laws,  than  a  joint  stock  company 
under  the  English  laws,  indeed,  in  its  true  nature  more  nearly  resem- 
bling a  limited  partnership  under  special  articles  than  a  corporation 
at  common  law.  This  corporation  was  organized  under  an  agree- 
ment, whieh  was  in  itself  legal  and  binding.  The  original  corpora- 
tors were  really  the  men  (except  one — if,  indeed,  he  were  not  the 
assignee  of  one)  who  made  the  agreement,  and  were  bound  to  execute 
it.  They  had  the  power  to  execute  it ;  for  they  had  on  the  organiza- 
tion the  power,  subject  to  restrictions  which  we  do  not  apply  here,  to 
control  their  own  business  in  their  own  way.  A  man  may  as  well 
make  an  agreement  with  another  for  certain  stock  in  a  corporation  to 
be  organized  hereafter,  as  an  agreement  for  stock  in  a  presently  ex- 
isting corporation.  If  A,  B  and  C  agree  to  form  a  corporation  for  a 
railroad  with  a  capital  of  so  much,  to  be  represented  by  so  many 
shares  of  stock,  why  may  not  they  contract  that  each  is  to  have  so 
many  shares  on  such  and  such  terms  ?  What  rule  of  law  forbids  ?  Is 
there  anything  immoral  in  the  contract,  or  opposed  to  public  policy  ? 
Can  not  a  man  as  well  subscribe  one  time  as  another  for  stock,  if  all 
interested  consent?  Indeed,  asunder  this  particular  agreement  they 
organized,  so  far  as  the  then  tnembers  are  concerned,  the  agreement 
becomes  as  effectual  as  if  a  part  of  the  corporate  act. 

As  there  is  in  this  respect  no  restriction  upon  the  terms  on  which 
they  associate  or  do  business,  or  to  the  time  of  making  them,  why  not 
find  those  terms  in  an  antecedent  agreement  as  well  as  a  present  adop- 
tion, if  the  preceding  agreement  is  connected  by  clear  proof  with  the 
act  of  incorporation  and  its  affairs.''  Suppose  A,  B  and  C  agree  to 
form  a  corporation  for  running  stages,  and  put  in,  each,  $10,000,  but 
there  are  to  be  no  certificates  of  stock  issued  and  no  debts  incurred. 
This  agreement  precedes,  of  course,  the  incorporation  ;  and  suppose 
the  money  is  paid  before  the  corporate  act  is  consummated.  The  cor- 
poration is  formed  and  proceeds  to  do  business.  Will  it  be  contended 
that  these  men  are  not  entitled  to  their  respective  shares  of  {he  profits, 
etc.,  from  the  mere  fact  that  all  this  occurred  before  the  technical 
ideal  thing — the  corporation — was  called  into  existence  1  The  truth  is, 
the  corporation,  under  our  system,  following  such  an  agreement,  would 
be  the  mere  agency  of  the  associates  created  for  the  sake  of  conve- 
nience in  carrying  out  the  agreement,  as  between  those  who  made  the 
bu'^gain — the  different  characters  or  forms  in  which  or  by  which  the 
bargain  was  made,  and  the  order  in  which  the  several  parts  of  it  were 
executed,  makes  no  substantial  difference  in  the  obligation.  But  if 
it  did,  and  this  ideal  thing,  the  corporation,  be  something  essential,  dis- 
tinct and  exclusive,  making  the  men  inside  of  it  and  controlling  it 
wholly  different  from  the  same  men  just  before  they  went  into  it ;  yet 
these  shares  are  interests  and  property  in  esse  or  posse.  This  interest, 
or  those  shares,  entitle  the  holder  to  certain  privileges  of  value,  and 
may  entitle     him  to  profits.      Whether,  therefore,  the  corporation  is 
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bpund  of  itself,  and  as  a  separate  entity,  to  recognize  a  right  in  a 
claimant  to  this  interest,  a  private  person  holding  these  shares  or 
interests  would  be  bound  to  such  claimant  for  them.  \ 

But  apart  from  all  this,  when  the  corporation  became  such,  it  or- 
ganized with  Chater,  Bond  and  Gordon  as  trustees,  and  these  were 
really  the  sole  corporators  also  ;  and  they  organized  with  full  knowl- 
edge'of  this  agreement,  which  not  only  contemplated  the  formation 
of  the  company  or  corporation,  but  prescribed  the  terms  and  rights  of 
the  members  in  the  corporation  and  corporate  business.  Chater  was 
not  only  superintendent  under  this  agreement,  but  trustee,  too ;  and 
the  corporate  business  was  commenced  and  for  a  long  time  prosecuted 
with  reference  to  this  agreement,  which  recited  these  terms  and  affirmed 
these  rights.  If  anything  could  be,  this  was  an  adoption  by  the  cor- 
poration of  these  terms.  It  is  not  necessary  to  inquire  whether  an  in- 
nocent purchaser  of  the  stock,  buying  subsequently  without  notice, 
would  be  affected  by  any  such  acts — for  no  such  question  is  before  us 
now.  If  the  corporation  be  bound  by  this  agreement,  and  the  court, 
proceeding  to  enforce  it  by  ordering  the  issuance  of  stock,  should  af- 
fect, injuriously  any  innocent  holder  of  stock,  it  will  be  time  enough 
to  consider  his  rights,  legal  or  equitable,  when  the  facts  and  proper 
parties  are  before  the  court. 

If,  on  taking  the  account,  it  should  appear  that  Chater  is  not  en- 
titled to  anything,  but  that  the  corporation  is  so  indebted  as  to  make 
it  inequitable  for  him  to  receive  his  shares,  the  court  below,  oh  the 
final  hearing,  can  make  the  proper  decree,  unaffected  by  anything  in 
the  decree  under  review. 

With  these  modifications,  the  decree   is  affirmed  and  the  cause  re- 
manded. 
1     See  1903,  Home  Ins.  Co.  v.  Barber,  —  Neb.  — ,  60  L.  E.  A.  927. 

Note.  (1)  Speeifle  performance  of  stock  agreements  may  be  had  when 
damages  woulcl  be  inadequate.  See:  1746,  Buxton  v.  Lister,  3  Atkyns,  Ch. 
383;  1804,  Lady  Arundell  v.  Phipps,  10  Vesey  148;  The  Mechanics',  etc., 
Bank  v.  Seton,  1  Peters  (U.  S.  Sup.  C.)  299;  1828,  Cowles  v.  Whitman,  10 
Conn.  121;  1839,  Clark  v.  Flint,  22  Pick.  (Mass.)  231;  1863,  Treasurer  v.  Com- 
mercial Mining  Co.,  23  Cal.  390;  1879,  Cushman  v.  Thayer  Mfg.  I.  Co.,  76 
N.  Y.  365,  32  Am.  Rep.  315;  1886,  Eckstein  v.  Downing,  64  N.  H.  248, 10  Am. 
St.  Rep.  404;  1888,  Goodwin  Gas  S.  &  M.  Co.'s  Appeal,  117  Pa.  St.  514;  1891, 
Bamgardner  v.  Leavitt,  35  W.  Va.  194,  12  Law.  Rep.  Ann.  776;  1894,  New 
England  Trust  Co.  v.  Abbott,  162  Mass.  148,  27  Law.  Rep.  Ann.  271. 

(2)  Waiver  of  statutory  liability,  by  creditors,  may  be  made  by  express 
agreement:  1839,  Kerridge  v.  Hesse,  9  Carr.  &  Payne  200;  1863,  Robinson  v. 
Bid  well,  22  Cal.  379;  1872,  Basshor  v.  Forbes,  36  Md.  154;  1883,  Brown  v. 
Eastern  Slate  Co.,  134  Mass.  590.  ^ 

(3)  Generally  an  informal  agreement  among  members  of  a  corporation,  A 
without  corporate  action,  in  the  prescribed  mode,  does  not  bind  the  corporation:  I 
1891,  Independent  Order  of  Foresters  v.  Zak,  136  HI.  185,  29  Am.  St.  Rep.  / 
318;  1896,  Dennis  v.  Joslin  Mfg.  Co.,  19  R.  I.  666,  61  Am.  St.  Rep.  805.         ^ 

(4)  Provisions  in  articles  of  association  contrary  to  law  or  public  policy 
are  void:  1889,  People  v.  Gas  Trust  Co.,  130  111.  268,  17  Am.  St.  Rep.  319;  yet 
they  may  be  considered  as  surplusage,  and  not  vitiate  the  organization  :'  1896, 
Shick  V.  Citizens'  Enterprise  Co.,  15  Ind.  App.  329,  57  Am.  St.  Rep.  230;  un- 
less there  is  no  sanction  in  law  at  nil  for  the  purposes  proposed:  1894,  State 
v.  Inter-National  Investment  Co.,  88  Wis.  512,  43  Am.  St.  920. 
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See.  18.     Same.     Particularly,    (a)    In  matters   relating  to  the 
constitution  of  the  corporation  itself,  or  changes  therein. 

ASHTON  V.  BURBANK  Et  Al.» 

1873.    In  the  United  States  Circuit  Court,  Eighth  Circuit,  Dis- 
trict of  Minnesota.     2  Dillon  (U.  S.  Cir.  Ct.) 
435-441,    Fed.  Cas.  No.  582., 

[This  is  an  acticjn  on  a  promissory  note,  dated  August  19,  1867,  for 
$3,000,  made  ty  the  defendants  to  the  Provident  Life  Insurance  and 
Investment  Company.  The  defend  a  nt^were  snhsjcribers  of  that  com- 
pany, and  the  note  in  siiit__was  p-iVeTr"7or  an  assessment  upon  their 
stoclC  The  origmal  charter  of  said  company  authorized  it  to  transact 
a  "lile  and  accident  insurance"  business.  After  the  defendants'  sub- 
scription to  the  stock,  the  charter  was  amended,  and  the  name  of  the 
company  changed  to  the  Eagle  Insurance  Company,  and  it  was  also 
authorized,  by  the  amende'3"charter,  to  transact  the  business  of  "fire, 
marine  and  inland  insurance."  The  amended  charter  was  accepted," 
but,  in  point  of  fact,  the  company  took  no  risks  during  the  short  period 
it  afterwards  did  business,  except  such  as  were  authorized  by  its  orig- 
inal charter.  Subsequently,  the  company,  being  then  in  possession 
of  the  note  in  suit,  forfeited,  under  authority  given  in  its  charter,  the 
stock  of  the  defendants  therein.  The  note  in  suit,  when  long  past  . 
due,  was  transferred  by  the  company  to  the  plaintiff.     *     *     « 

The  defendants  neither  procured  nor  assented  to  said  last  men- 
tioned act  [amending  the  charter],  nor  did  they  know  of  it  until  after 
its  passage,  and  thereupon  they  protesed  against  it,  and  refused  to 
pay  the  note  in  suit  on  this  ground.  Subsequently  the  said  Eagle 
Insurance  Company  ceased  io  do  business,  and  this  note,  among 
other  assets,  was  sold  to  the  plaintiff  in  the  year  1871,  in  payment  of 
a  debt  due  from  the  Eagle  Insurance  Company  to  him.  After  the 
said  amendment  of  the  charter  of  March  3,  1869,  the  Eagle  Insurance 
Company  did  not,  in  fact,  transact  any  fire,  marine  or  inland  insur- 
ance business,  or  do  any  other  business  than  such  as  was  authorized 
by  the  original  charter.] 

Dillon,  C.  J.     We  hold  the  following  propositions :      *     *     « 

Xhe_change  in  the  chartgTj Jhywhich  a  life  and^  accident^ company 
was  authorized  to  transact  fire,  marine  and  inland  insurance,  is  an 
organic— change  of  such  a  radical  character  as  to  discharge  previous 
strtJscrTBeFs' to  the  stock  of  the  Company  from  any  obligation  to  pay 
their  subscription,  unless  the  change  is  expressly  or  impliedly  assented 
to^byTheim  PTere  there  was  no  such  assent,  and  no  acquiescence  in 
the  stmctufal  change  made  in  the  charter  of  the  company.  The  com- 
pany could  not,  against  such  a  subscriber,  maintain  a  suit  to  collect 
his  subscription,  and  take  the  money  and  use  it  as  capital  for  the 
transaction  of  business  under  the  charter  as  altered.     We  think,  in 

^  Statement  of  facts  condensed.    Part  of  opinion  omitted. 
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such  a  case,  the  subscriber  is  not  bound  to  enjoin  action  under  the 
amended  charter,  but  may,  if  he  elects,  defend  against  an  action  to 
recover  on  his  subscription  to  the  stock. 

If  the  company  accepted  the  amended  charter,  £fs  it  did,  by  adopt- 
Hng  the  new  name,  itjs  notj&SiSential  to  such  a  defense  to  show_that_at 
I  the  time  of  the  trial  the  corporation  had  actually   exercised   the    en- 
lar^ed~powers   conferred  upon  '  it.     The  defendants  are  not  ^und, 
!  wijheir  subscription,  to  pay  to 'the  company  money  which,  if  paid, 
("lnay"'33e  used  as  capital  to  carry  on  the  business   authorized  by  the 
amended  charter. 
Judgment  for  the  defendants. 
Nelson,  J.,  concurs. 

Note.  The  power  of  the  maiority  to  modify  the  constitution  of  a  corpora- 
tion is  discussed  in  ch.  16,  see  p.  1447,  infra.  See,  particularly :  1820,  Livings- 
ton V.  Lynch,  4  Johns.  Ch.  573 ;  1824,  Natusch  v.  Irving,  2  Cooper's  Ch.  358, 
appendix  to  Gow  on  Partnership,  p.  398;  1862,  Durfee  v.  Old  Colony  &  F.  R. 
E.  Co.,  5  Allen  (Mass.)  230;  1867,  Zabriskie-v.  H.  &  N.  Y.  E.  Co.,  18  N.J.  Eq. 
(3  C.  E.  Green),  178,  90  Am.  Dec.  617;  1887,  Dow  v.  Northern  R.  Co.,  67  N. 
H.  1,  36  Atl.  510. 


Sec.  19.     Same.      {b)    In  determining   the   rights  _  of   members 
among  themselves  in  equity. 

DODGE,  Appbliant,  v.  WOOLSEY.' 

1855.     In  the  Supreme  Court  op  the  United  States.     18  How- 
ard (59  U.  S)  331-380. 

[Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Ohio. 

Suit  in  chancery  by  Woolsey^  a  citizen  of  Connecticut,  and  holder 
of  thirty  shares  in  the  Commercial  Bank  of  Cleveland  (an  Ohio  cor- 
poration, and  branch  of  the  State  Bank  of  Ohio)  against  the  tax  col- 
lector (Dodgfe),  the  bank  directors  and  the  bank  itself  (all  citizens  of 
Ohio)  to  enjoin  the  collection  ol  the  tax  assessed  by  the  state  of  Ohio 
against  the  bank.  The  bank's  chjirter  of  1S45  provided  that  semi- 
annually it  should  pay  six  per  cent^  of  TfSntrefpnTftts-for  the  preceding 
six  months  to  the  state  of  Ohio  "in  lieu  of  all  taxes  to  which  said  com- 
pany or  the  stockholders,  on  account  of  stock  owned  therein,  would 
otherwise  be  subject."  In  1851  the  new  state  constitution  was  adopted, 
and  this  provided  that  laws  should  be  passed  taxing  "the  notes  and 
bills  discounted  or  purchased,  money  loaned  and  all  other  property, 
effects  or  dues  whatever,  without  deduction,  of  all  banks  now  existing 
or. hereafter  created,  and  of  all  bankers,  so  that  all  property  employed 
in  banking  shall  always  bear  a  burden  of  taxation  equal  to  that  im- 
posed on  the  property  of  individuals."  In  1852  the  legislature  of 
Ohio,  in  accordance  with  this  constitutional  provision,  made  it  the  duty 

'  Statement  of  facts  condensed.    Arguments  and  parts  of  opinions  omitted. 
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of  the  president  and  cashier  of  every  bank  (under  a  severe  penalty)  to 
make  report  of  the  various  items  indicated  to  the  county  auditors,  who 
were  to  place  the  same  upon  the  tax  duplicate,  to  be  taxed  as  other 
property.  In  1852,  the  president  and  cashier  of  the  Commercial  Bank 
of  Cleveland,  did  this,  under  protest,  the  tax  assessed  and  collected 
by  distress  being  over  $10,000,  and  more  than  $7,500  more  than  it 
would  have  been  under  the  charter  plan.  Like  proceedings  were  had 
in  1853,  when  the  tax  assessed  was  nearly  $12,000  more  than  the 
charter  plan  would  have  made.  Woolsey  alleged  that  "if  the  taxes 
are  permitted  to  be  assessed  and  collected  *  *  *  jt  -^yjil  virtually 
destroy  and  annul  the  contract  between  the  state  and  the  bank,  in  re- 
spect to  the  tax  which  the  state  imposed  upon  it  by  the  charter  *  *  » 
in  lieu  of  all  other  taxes,  the  stock  will  be  thereby  lessened  in  value, 
dividends  diminished,  and  the  bank  be  compelled  to  suspend  business; 
that,  "as  a  stockholder,  he '  had  requested  the  directors  of  the  bank  to 
take  measures  to  prevent  the  collection  of  the  tax." 

The  material  allegations,  except  the  unconstitutionality  of  the  law, 
and  the  application  to  the  directors  to  prevent  the  collectiorToFTEe 
tax7_wefe  ailmitted.  iJpriirthe  latteFpoint  it'was  agreed  that  Woolsey 
had  by  his  attorney  addressed  a  letter  to  the  bank  requesting  it  to  take 
proper  proceeding  to  prevent  the  collection  of  the  tax,  the  answer  to 
which  was:  "Resolved,  that  we  fully  concur  in  the  views  named, 
and  believe  it  to  be  in  no  way  binding  upon  the  bank ;  but  in  consid- 
eration of  the  many  obstacles  in  the  way  of  testing  the  law  in  the 
courts  of  the  state,  we  can  not  consent  to  take  the  action  which  we 
are  called  upon  to  take,  but  must  leave  the  said  (Woolsey)  to  pursue 
such  measures  as  he  may  deem  best  in  the  premises."  Upon  the 
foregoing,  the  circuit  court  granted  the  injunction  with  costs  against 
Dodge,  who  appealed,  his  counsel  relying  upon  the  following  points : 

"i.  The  coinplainant  does  not  show  himself  to  be  entitled  to  relief 
in  a  court  of  chancery,  because  the  charter  of  the  bank  provides  that 
its  affairs  shall  be  managed  by  a  board  of  directors,  and  that  they 
are  not  amenable  to  the  stockholders  for  an  error  of  judgment  merely. 
And  that  in  order  to  make  them  so,  it  should  have  been  averred  that 
they  were  in  collusion  with  the  tax  collector  in  their  refusal  to  take 
legal  steps  to  test  the  validity  of  the  tax."] 

[2  and  3;  relating  to  the  jurisdiction  of  the  court,  and  the  constitutionality 
of  the  tax,  omitted.] 

Mr.  Justice  Wayne  (after  stating  the  facts)  delivered  the  opinion 
of  the  court.     *     *     * 

/  We  will  consider  the  points  in  their  order.  The  first  compreherjds 
two  propositions,  namely;  that  courts  of  equity  have  no  jurisdiction. 
over  corporations,  as  juch,  at  the  suit  ot  a~stockholder  for  violation s 
of  charters,  and  none  tor  the  errors  of  judgment  of  those  yyho  manage 
their  business  ordinarily. 

There  has  been  a  conflict  of  judicial  authority  in  both.  Still,  it  has 
been  found  necessary,  for  prevention  of  injuries  for  which  common- 
law  courts  were  inadequate,  to  entertain  in  equity  such  a  jurisdiction 
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in  thC'  progressive  development  of  the  powers  and  effects  of  private 
corporations  upon  all  the  business  and  interests  of  society. 

It  is  now  no  longer  doubted^  either  in  England  or  the  United 
States,  that  courts  of  equity,  in  both,  have  a  jurisdiction  over  cor- 
porations,  at  the  instance  of  one  or  more  of  their  members,  to  apply 
prevenhve  remedies-  Sy  injunction^ToresfrainThose -who  administer 
theni  from  doins  acts  which  would  amount  _tq_£^viplation  of  charters, 
or  to  prevent  any  misapplication  of  their  capitals  or  profits  which  ~ 
might  result  in  lessening  the  dividends  of  stockholders  or  the  value 
of  their  shares,  as  either  may  be  protected,  by  the  franchises  of  a 
corporation,  if  the  acts  intended,  to  be  done  create  what  is  in  the  law 
denominated  a  breach  of  trust.  And  the  jurlsdictioiTexf  ends  to"inquire 
into,  an3  to  enjoin,  as  the  case  may  require  that  to  be  done,  any  pro- 
ceedings by  individuals,  in  whatever  character  they  may  prefess  to  act, 
if  the  subject  of  complaint  is  an  imputed  violation  of  a  corporate  fran- 
chise, or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is  not 
an  adequate  remedy  at  law.  2  Russ.  &  Mylne  Ch.  Rep.,  Cunliffe 
V.  Manchester  and  Bolton  Canal  Company,  480,  n.  ;  Ware  v.  Grand 
Junction  Water  Company,  2  Russ.  &  Mylne  470 ;  Bagshaw  v.  East- 
em  Counties  Railway  Company,  7  Hare  Ch.  Rep.  114;  Angell  & 
Ames,  4th  ed.,  424^  and  the  other  cases  there  cited. 

It  was  ruled  in  the  case  of  Cunliffe  v.  The  Manchester  and  Bolton 
Canal  Company,  2  Russ.  &  Mylne  Ch.  R.  481,  that  where  the  legal 
remedy  against  a  corporation  is  inadequate,  a  court  of  equity  will  in- 
terfere, and  there  were  cases  in  which  a  bill  in  equity  will  lie  against 
a  corporation  by  one  of  its  meinbers.  i'^It  is  a  breach  of  trust  toward 
a  shareholder  in  a  joint-stock  incorporated  company,  established  for 
certain  definite  purposes  prescribed  by  its  charter,  if  the  funds  or 
credit  of  the  company  are,  -without  his  consent,  diverted  from  such 
purpose,  though  the  misapplication  be  sanctioned  by  the  votes  of  a 
majority ;  and,  therefore,  he  may  file  a  bill  in  equity  against  the  com- 
pany in  his  own  behalf,  to  restrain  the  company  by  injunction  from 
any  such  diversion  or  misapplication."  In  the  case  of  Ware  v.  Grand 
Junction  Water  Company,  2  Russ.  &  Mylne,  a  bill  filed  by  a. member 
of  the  company  against  it.  Lord  Brougham  said:  "It  is  said  this  is 
an  attempt  on  the  part  of  the  company  to  do  acts  which  they  are  not 
impowered  to  do  by  the  acts  of  parliament,  meaning  the  charter  of  the 
company;  'so  far  I  restrain  them  by  injunction.'  Indeed,  an  in- 
vestment in  the  stock  of  a  corporation  must,  by  every  one,  be  consid- 
ered a  wild  speculation,  if  it  exposed  the  owners  of  the  stock  to  all 
sorts  of  risk  in  support  of  plausible  projects  not  set  forth  and  author- 
ized by  the  act  of  incorporation,  and  which  may  possibly  lead  to  ex- 
traordinary losses.  The  same  jurisdiction  was  invoked  and  implied 
in  the  case  of  Bagshaw  v.  The  Eastern  Counties  R.  Co. ;  so,  also,  in 
Coleman  v.  The  Eastern  Counties  R.  Co.,  10  Beavan's  Ch.  Rep.  i. 
It  appeared  in  that  case  that  the  directors  of  the  company,  for  the  pur- 
pose of  increasing  their  traffic,  proposed  to  guarantee  certain  profits, 
and  to  secure  the  capital  of  an  intended  steam-packet  company,  which 
was  to  act  in  connection  with  the  railway.     It  was  held,  such  a  trans- 
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action  was  not  within  the  scope  of  their  powers,  and  they  were  re- 
strained by  injunction.  And  in  the  second  place,  that  in  such  a  case 
one  of  the  shareholders  in  the  railway  company  was  entitled  to  sue  in 
behalf  of  himself  and  all  the  other  shareholders,  except  the  directors, 
who  were  defendants,  although  'some  of  the  shareholders  had  taken 
shares  in  the  steam-packet  company.  It  was  contended  in  this  ease 
that  the  corporation  might  pledge,  without  limit,  the  funds  of  the  com- 
pany for  the  encouragement  of  other  transactions,  however  various 
and  extensive,  provided  the  object  of  that  liability  was  to  increase  the 
traffic  upon  the  railway  and  thereby  increase  the  traffic  to  the  share- 
holders. But  the  master  of  the  rolls.  Lord  Langdale,  said,  "there 
was  no  authority  for  anything  of  that  kind." 

But  further^  it^Jj  i^nt  rfn7y_illegal  for  a  corporation  to  apply  its 
capital  to  objects  not  contempl^ed^JtyJits  charter,  but  also  to  apply 
ifs_frnjifs.  And  therefore  a  shareholder  may  maintain  a  bill  in  equity 
against  the  directors  and  compel  the  company  to  refund  any  of  the 
profits  thus  improperly  applied.  It  is  an  improper  application  for  a 
railway  company  to  invest  the  profits  of  the  company  in  the  purchase 
of  shares  in  another  company.  The  dividend  (says  Lord  Langdale, 
in  Solamons  v.  Laing,  14  Jurist  for  December,  1850),  which  belongs 
to  the  shareholders,  and  is  divisible  among  them,  may  be  applied 
severally  as  their  own  property;  but  the  company  itself  or  the  direct- 
ors, or  any  number  of  shareholders,  at  a  meeting  or  othei-wise,  have 
no  right  to  dispose  of  his  shares  of  the  general  dividends,  which  belong 
to  the  particular  shareholder,  in  any  manner  contrary  to  the  will,  or 
without  the  conse'nt  or  authority  of,  that  particular  shareholder. 

We  do  not  mean  to  say  that  the  jurisdiction  in  equity  over  corpora- 
tions at  the  suit  of  a  shareholder  has  not  been  contested.  The  cases 
cited  in  this  arguinent  show  it  to  have  been  otherwise,  but  when  the 
case  of  Hodges  v.  The  New  England  Screw  Company  et  al.  was 
cited  against  it  (we  may  say  the  best  argued  and  judicially  considered 
case  which  we  know  upon  the  point;  both  upon' the  original  hearing 
and  rehearing  of  that  cause),  the  counsel  could  not  have  been  aware 
of  the  fact  that,  upon  the  rehearing  of  it,  the  learned  court,  which  had 
decided  that  courts  of  equity  have  no  jurisdiction  over  corporations  as 
such  at  the  suit  of  a  stockholder  for  violations  of  charter,  reviewed  and 
recalled  that  conclusion.  The  language  of  the  court  is:  "We  have 
thought  it  our  duty  to  review  in  thils  general  form  this  new  and  unset- 
tled jurisdiction,  and  to  say,  in  view  of  the  novelty  and  importance 
of  the  subject  and  the  additional  light  which  has  been  thrown  upon  it 
since  the  trial,  we  consider  the  jurisdiction  of  this  court  over  corpora- 
tions for  breaches  of  charter  at  the  suit  of  shareholders,  and  how  far 
it  shall  be  extended,  and  subject  to  what  limits,  is  still  an  open  ques- 
tion in  this  court.  i  Rhode  Island  Reports  312 — rehearing  of  the 
case  September  term,  1853." 

The  result  of  the  cases  is  well  stated  in  Angell  &  Ames,  paragraphs 
391,  393.  '■'■In  cases  -where  the  legal  remedy  against  a  corporation 
is  inadequate^  a  court  of  equity  will-  interfere,  is  well  settled,  and 
there  are  cases  in  which  a  bill  in  equity  will  lie  agaist  a  corporation 
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by  one  of  its  members."  ^'' Though  the  result  of  the  authorities 
clearly  is,  that  in  a  corporation,  when  acting  within  the  scope  of 
and  in  obedience  to  the  provisions  of  its  constitution,  the  will  of 
the  majority,  duly  impressed  at  a  legally  constituted  m.eeting,  must 
govern;  yet  beyond  the  limits  of  the' art  nf  inrpr-pnration,the  will 
of  the  majority  can  not  tnake  an  act  valid;  and  tBe  powers  of  a 
court  of  equity  may  be  put  in  motion  at  the  instance  of  a  single  share- 
holder, if  he  can  show  that  the  corporation  are  employing  their  stat- 
utory powers  for  the  accomplishment  of  pui"poses  not  within  the  scope 
of  their  institution.  Yet  it  is  to  be  observed  that  there  is  an  important 
^  distinction  between  this  class  of  cases  and  thos^  in  ^arViiVti  tViprp  ;«  y^ 
\breach  of  trust,  but  only  error  and  misapprehension,  or  simple  negli- 
gence  on  the  part  ot  the  directors.:^  ~ 

"we  have  then  the  rule  and  its  limitation.  It  is  contended  that  this 
case  is  within  the  limitation ;  or  that  the  directors  of  the  Commercial  Bank 
of  Cleveland,  in  their  action  in  respect  to  the  tax  assessed  upon  it,  under 
the  act  of  April  18,  iS52,and  in  their  refusal  to  take  proper  measures  for 
testing  its  validity,  have  committed  an  "error  of  judgment  merely." 
It  is  obvious,  from  the  lule,  that  the  circumstances  of  each  case 
must  determine  the  jurisdiction  of  a  court  of  equity  to  give  the  relief 
sought.  That  the  pleadings  must  be  relied  upon  to  collect  what  they 
are,  to  ascertain  in  what  character,  and  to  what  end  a  shareholder  in- 
vokes the  interposition  of  a  court  of  equity,  on  account  of  the  mis- 
management of  a  board  of  directors.  Whether  such  acts  are  out  of 
or  beyond  the  limits  of  the  act  of  incorporation,  either  of  commission 
contrary  thereto,  or  of  negligence  in  not  doing  what  it  may  be  their 
chartered  duty  to  do. 

'  So  It  has  been  repeatedly  decided  that  a  private  corporation  may, be  sued 
at  law  by  one  of  its  own  members.  The  text  upon  this  subject  is  so  well 
expressed,  with  authorities  to  support  it,  that  we  will  extract  the  paragraph 
390  from  Angell  and  Ames  entire.  "A  private  corpflration  may  be  sued  by  one  ' 
of  its  own  members.  This  point  came  directly  be|ore  the  court,  in  the  state 
of  South  Carolina  in  an  action  of  assumpsit  against  the  Catawba  Company. 
The  plea  in  abatement  was,  that  the  plaintiff  himself  was  a  member  of  that 
company,  and  therefore  could  maintain  no  action  against  it  in  his  individual 
capacity.  The  court,  after  hearing  argument,  overruled  the  plea  as  containing 
principles  subversive  of  justice ;  and  they  moreover  said,  that  the  point  had 
been  settled  by  two  former  cases,  wherein  certain  officers  were  allowed  to 
maintain  actions  for  their  salaries  due  by  the  company.  In  this  respect,  the  ^ 
cases  of  incorporated  companies  are  entirely  dissimilar  from  those  of  ordinary 
co-partnerships,  or  unincorporated  joint-stock  companies.  In  the  former,  the 
individual  members  of  the  company  are  entirely  distinct  from  the  artificial 
body  endowed  with  corporate  powers.  A  member  of  a  corporation  who  is  a 
creditor  has  the  same  right  as  any  other  creditor  to  secure  the  payment  of 
his  demands,  by  attachment  or  by  levy  upon  the  property  of  the  corporation, 
although  he  may  be  personally  liable  by  statute  to  satisfy  other  judgments 
against  the  corporation.  An  action  was  maintained  against  a  corporation  on 
a  bond  securing  a  certain  sum  to  the  plaijitiff,  a  member  of  the  corporation, 
the  member  being  deemed  by  the  court  a  stranger.  Pierce  v.  Partridge,  3 
Met.  (Mass.)  44;  so  of  notes  and  bonds,  accounts  and  rights  to  dividends. 
Hill  V.  Manchester  and  Salford  Water- Works,  5  Adol.  &  Ellis  866;  Dunston 
V.  Imperial  Glass  Company,  3  B.  &  Adol.  125;  Geer  v.  School  District,  6  Vt. 
76;  Methodist  Episcopal  Society,  18  Vt.  405;  Rogers  v.  Danby  Universalist 
Society,  19  Vt.  187." 
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This  brings  us  to  the  inquiry,  as  to  what  the  directois  have  done  in 
this  case,  and  what  they  refused  to  do  upon  the  application  of  their 
co-corporator,  John  M.  Woolsey.  After  a  full  statement  of  his  case, 
comprehending  all  of  his  rights  and  theirs  also,  alleging  in  his  bill 
that  his  object  was  to  test  the  validity  of  a  tax  upon  the  ground  that 
it  was  unconstitutional,  because  it  impaired  the  obligation  of  aeon- 
tract  made  by  the  state  of  Ohio  with  the  Commercial  Bank  of  Cleve- 
land, and  the  stockholders  thereof;  he  represents  in  his  own  behalf, 
as  a  stockholder,  that  he  had  applied  to  the  directors,  requesting  them 
to  take  jneasures,  by  suit  oF~^mffierwise7 To  prevent  the  c6Uection  of 
t^tax  by  the  treasurer,  and  that  they  refused  to  do  so,  accompanying, 
however,~their  refusal  witE~nie~3eclarati67f'tTiat~tEey  fully  concurred 
with  Woolsey  in  his  views  as  to  the  illegality  of  the  tax;  that  they 
believed  it  no  way  binding  upon  the  bank,  but  that,  in  consideration 
of  the  many  obstacles  in  the  way  of  resisting  the  collection  of  the  tax 
in  the  courts  of  the  state,  they  could  not  consent  to  take  legal  meas- 
ures for  testing  it.  Besides  this  refusal,  the  papers  in  the  case  dis- 
close the  fact  that  the  directors  had  previously  made  two  protests 
against  the  constitutionality  of  the  tax,  because  it  was  repugnant  to 
the  constitution  of  the  United  States,  and  to  that  of  Ohio  also,  both 
concluding  with  a  resolution  that  they  would  not,  as  then  advised, 
pay  the  tax,  unless  compelled  by  law  to  do  so,  and  that  they  were 
determined  to  rely  upon  the  constitutional  and  legal  rights  of  the  bank 
under  its  charter. 

Now,  in  our  view,  the  refusal  upon  the  part  of  the  directors,  by 
their  own  .shmying,  partakes  mOTe~of  disregard  of  duty  than_of  an 
error  of  judgment.  It  was  a  niSn^^performance  of  a  confessed  official 
oBTigation,  amounting  to  what  the  law  considers  a  breach  of  trust, 
though  it  may  not  involve  intentional  moral  delinquency.  It  was  a 
mistake,  it  is  true,  of  w^hat  their  duty  required  from  them,  according  to 
their  own  sense  of  it,  but,  being  a  duty  by  their  own  confession,  their 
refusal  was  an  act  outside  of  the  obligation  which  the  charter  imposed 
upon  them  to  protect  what  they  conscientiously  believed  to  be  the 
franchises  of  the  bank.  A  sense  of  duty  and  conduct  contrary  to  it  is 
not  "an  error  of  judgment  merely,"  and  can  not  be  so  called  in  any 
case.'  It  amounted  to  an  illegal  application  of  the  profits  due  to  the 
stockholders  of  the  bank,  into  which  a  court  of  equity  will  inquire  to 
prevent  its  being  made. 

Thinking,  as  we  do,  that  the  action  of  the  board  of  directors  was 
not  "an  error  of  judgment  merely"  but  a  breach  of  duty,  it"  is  our 
opinion  that  they  were_properly  made  parties  to  the  bill,  and  that  the 
jurisdiction  of  a  court  of  equit3^_machessuch  a  case  ~to'~gTve  such  a 
remedy  ag  its  Circilmstances  may  require.  TM5~coh'cIusron ' maKes  it 
unnecessary  for  usi  to  notice  further  tEe"point  made  by  the  counsel  that 
the  suit  should  have  been  brought  in  the  name  of  the  corporation,  in 
support  of  which  they  cited  the  case  of  the  Bank  of  the  United  States 
v.  Osborn.  The  obvious  difference  between  this  case  and  that  is, 
that  the  Bank  of  the  United  States  brought  a  bill  in  the  circuit  court 
of  the  United  States  for  the  district  of  Ohio,  to  resist  a  tax  assessed 
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under  an  act  of  that  state,  and  executed  by  its  auditor,  and  here  the 
directors  of  the  Commercial  Bank  of  Cleveland,  by  refusing  to  do 
what  they  had  declared  it  to, be  their  duty  to  do,  have  forced  one  o£ 
its  corporators,  in  self-defense,  to  sue.  If  the  directors  had  done  so 
in  a  state  court  of  Ohio,  and  put  their  case  upon  the  unconstitution- 
.  ality  of  the  tax  act,  because  it  impaired,  the  obligation  of  a  contract, 
and  had  the  decision  been  against  such  claim,  the  judgment  of  the 
state  court  could  have  been  re-examined,  in  that  particular,  in  the  su- 
preme court  of  the  United  States,  under,  the  same  authority  or  juris- 
diction by  which  it  reversed  the  judgment  of  the  supreme  court  of 
Ohio,  in  the  case  of  the  Piqua  Branch  of  the  State  Bank  of  Ohio  v. 
Jacob  Knoop,  treasurer  of  Miami  County,  i6  How.  369.      «      «      * 

Mr.  Justice  Campbell  (with  whom  concurred  Justices  Daniel 
and  Catron),  dissenting.     *     *     « 

The  court  has  assumed  this  jurisdiction,  and  I  am  therefore  called 
to  inquire  whether  a  court  of  chancery  can  take  cognizance  of  the 
bill .?  The  act  of  incorporation  of  the  bank  charges  the  board  of  di- 
rectors with  the  care  of  the  corporate  affairs,  subject  to  an  annual  re- 
sponsibility to  the  stockholders.  The  principle  of  a  court  of  chancery 
is,  to  decline  any  interference  with  the  discretion  of  such  directors,  or 
to  regulate  their  conduct  or  management  in'  respect  to  the  duties  com-t 
mitted  to  them. 

The  business  of  that  court  is  to  redress  grievances  illegally  inflicted 
or  threatened,  not  to  supply  the  prudence,  knowledge  or  forecast  re- 
quisite to  successful  corporate  management.  The__ facts  of  this  xase 
involve,  in  my  opinion,  merely  a  question  of  discretion  in  the  per- 
formance of  an  official  duty.  In  1852,  the  taxes  were  withdrawn  froni 
the  treasurer  of  Cuyahoga  county,  by  an  assignee  of  the  bank,  and 
were  never  passed  into  the  state  treasury.  The  supreme  court  of  Ohio, 
subsequently  to  this,  pronounced  the  taxes  to  be  legally  assessed  upon 
these  banks,  and  that  there  was  no  contract  between  the  state  and  the 
banks,  and  there  was  no  exemption  from  the  tax  by  anything  apparent 
in  the  act  of  1S45.  Some  of  these  judgments  were  pending  in  this 
court  upon  writs  of  error  then  undecided,  no  judgment  having  been 
given  contrary  to  that  of  the  authorities,  legislative,  executive  and  ju- 
dicial, as  well  as  by  the  people  of  Ohio.  It  was  under  these  condi- 
tions that  this  stockholder,  who  purchased  stock  after  the  controversy 
had  arisen  in' Ohio,  some  five  days  before  the  taxes  were  payable,  ad- 
dressed the  directors  of  the  Commercial  Bank  to  take  preventive 
measures — that  is,  I  suppose,  to  file  a  bill  for  an  injunction  instantly 
— and,  upon  their  suggestion  of  difficulties,  proceeds  to  take  charge 
of  the  corporate  rights  of  the  bank  by  this  suit,  in  the  circuit  court  of 
the  United  States.  The  directors  were  elected  annually;  they  were, 
collectively,  owners  of  one-tenth  of  the  stock  of  the  bank,  and  no  evi- 
dence is  shown  that  any  other  stockholder  supposed  that  "preventive 
measures,"  under  the  circumstances,  could  be  sustained.  There  is 
no  charge  of  fraud,  collusiosi,  neglect  of  duty  or  of  indifference  by  the 
directors,  save  this  omission  to  take  some  undefined  "preventive 
measures,"  which  the  plaintiff  affected  to  suppose  might  be  proper. 
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I  understand  the  rule  of  chancery  in  reference  to  such  a  case  to  be 
that  no  suit  can  be  maintained  by  an  individual  stockholder  for  a 
wrong  done,  or  threatened,  to  such  a  corporation,  unless  it  appears 
that  the  plaintiff  has  no  means  of  procuring  a  suit  to  be  instituted  in 
the  name  of  the  coi-poration ;  an(i  that  the  rule  is  universal,  applicable, 
as  well  to  the  cases  where  the  acts  which  afford  the  ground  for  com- 
plaint were  either  such  as  a  majority  might  sanction,  or  whether  it  be- 
longed to  the  category  of  those  acts  by  which  no  stockholder  could  be 
bound,  except  by  his  own  consent.  This  principle  has  the  highest  sanc- 
tion in  the  decisions  of  that  court.  (Foss  v.  Harbottle,  2  Hare  461— af- 
firmed I  Phil.  790;  2  Phil.  740;  7  Hare  130.)  The  principle  is  an  ob- 
vious consequence  from  the  relations  between  the  officers  and  members  of  , 
a  chartered  corporation  and  the  coi'poration  itself.  These  are  explained 
in  Smith  V.  Hurd,  12  Met.  371.  The  court  says:  "There  is  no  legal 
privity,  relation  or  immediate  connection  between  the  holders  of  shares 
in  a  bank  in  their  individual  capacity  on  the  one  side  and  the  directors 
of  the  bank  on  the  other.  The  directors  are  not  the  bailees,  the  fac- 
tors, agents  or  trustees  of  such  individual  stockholders.  The  bank  is 
a  corporation  and  body  politic,  having  a  separate  existence-  as  a  dis- 
tinct person  in  law,  in  whom  the  whole  stock  and  property  of  the 
bank  are  vested,  and  to  whom  all  agents,  debtors,  officers  and  servants 
are  responsible  for  all  contracts,  express  or  implied,  made  in  reference 
to  such  capital,  and  for  all  torts  and  injuries  diminishing  or  impairing 
it."  The  corporation,  therefore,  must  vindicate  its  own  wrongs  and 
assert  its  own  rights,  in  the  modes  pointed  out  by  law. 

I  do  not  say  that  a  court  of  chancery  will  never  permit  an  individual 
stockholder  to  come  before  it  to  assert  a  right  of  the  corporation  in 
which  he  is  a  shareholder,  where  there  is  an  obstacle  of  such  a  nature 
that  the  name  of  the  corporation  can  not  be  employed  before  legitimate 
tribunals  in  their  regular  modes  of  proceeding,  but  the  burden  is 
thrown  upon  the  plaintiff  to  establish  the  existence  of  an  urgent  neces- 
sity for  such  a  suit. 

The  consideration  of  analogous  cases  will  strengthen  this  conclusion  ; 
cases  where  courts  off  chancery  are  more  free  to  intei-vene,  from  the 
fiduciary  relations  between  the  parties  and  the  extent  of  its  general 
jurisdiction  over  them.  Such  are  cases  of  danger  to  the  interests  of  a 
creditor  of  an  estate  from  the  collusion  of  an  executor  with  the  debtor 
of  the  estate,  or  the  insolvency  of  the  exefcutor;  or  where  an  executor 
wrongfully  fails  to  make  a  settlement  with  a  surviving  partner,  and  a 
residuary  legatee  seeks  one  entire  settlement  of  the  estate  against  the 
executor  and  partner ;  or  where  a  decedent  in  his  life  has  fraudulently 
conveyed  assets,  and  his  executor  is  estopped  to  impute  fraud,  and 
there  are  creditors ;  or  where  the  managers  of  a  joint  stock  company 
have  been  guilty  of  fraud,  illegality,  waste,  and  their  stockholders 
desire  relief.  In  all  these  cases  the  court  of  chancery  will  suffer  a 
party  remotely  interested  to  institute  the  suit  which  his  trustee,  or 
other  representative,  should  have  brought,  and  will  grant  the  relief  on 
that  suit  which  would  have  been  appropriate  to  the-  case  of  him  who 
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should  have  commenced  it.     Sir  John  Romilly,  in  a  late  case  belong- 
ing to  one  of  these  categories,  says: 

"To  support  such  a  bill  as  this  it  is  not  sufficient  to  prove  that  it 
may  be  an  unpleasant  duty  to  the  executors  and  trustees  to  take  the 
necessary  steps  for  protecting  the  property  intrusted  to  them.  It  is 
not  sufficient  to  show  that  it  will  be  for  their  interests  not  to  take  such 
steps.  It  is  necessary  to  show  that  they  prefer  their  own  interests  to 
their  duty,  and  that  they  intend  to  neglect  the  performance  of  the  obli- 
gation incidental  to  the  office  imposed  upon  them,  and  which  they  as- 
sumed to  perform ;  or,  as  said  in  Travis  v.  Mylne,  that  a  substantial 
impediment  to  the  prosecution  by  the  executors  of  the  rights  of  the 
parties  interested  in  the  estate  against  the  surviving  partner  exists." 
Stainton  v.  Carron  Co.,  23  L.  &  Eq,  315;  Travis  v.  Mylne,  9  Hare 
141;  Hersey  v.  Veazie,   11  Shep.   i;  Colquitt  v.  Howard,   11   Geo. 

556. 

These  cases  afford  no  support  to  this  suit.  The  Cleveland  Bank 
has  betrayed  no  purpose  to  abandon  its  corporate  duty.  The  interests 
and  obligations  of  the  directors  coincide  to  support  its  pretensions. 
There  is  no  supineness  in  their  past  conduct,  nor  indifference  to  the 
existing  peril.  The  evidence,  at  the  most,  convicts  them  only  of  a 
present  disinclination  to  commence  suits,  which  were  likely  to  be  un- 
productive, at  the  request  of  a  single  shareholder.  The  answer  shows 
that  the  taxes  for  1852  had  not  been  recovered  by  the  state,  but  had 
been  retaken  by  an  assignee  of  the  bank.  Nor  does  the  correspond- 
ence show  that  the  directors  had  decided  to  abandon  the  contest.  The 
case  here  does  not  at  all  fulfill  the  conditions  on  which  the  interposi- 
tion of  a  shareholder  is  allowable.  Elmslie  v.  McAulay,  3  Bro. 
C.  C.  224,  I  Phil.  790;  Law  V.  Law,  2  Coll.  41;  Walker  v.  Trott, 
4  Ed.  Ch.  Rep.  38. 

But  the  evidence  does  not  allow  me  to  conclude  that  any  impedi- 
ment whatever  existed  to  a  suit  in  the  name  of  the  corporation,  from 
any  disposition  of  the  directors  to  resist  the  claims  of  the  state.  Their 
protest  appears  at  every  successive  stage  of  the  action  of  the  fiscal 
officers.  This  suit  is  evidently  maintained  witTi  their  consent;  there 
has  been  no  appearance  either  by  the  directors  or  the  corporation, 
but  they  abide  the  case  of  the  stockholder.  The  decree  is  for  the 
benefit  of  the  corporation.  The  question  then  is,  can  a  coi"poration 
belonging  to  a  state,  and  whose  officers  are  citizens,  upon  some  hope 
or  assurance  that  the  opinions  of  the  courts  of  the  United  States  are 
more  favorable  to  their  pretensions,  by  any  combination,  contrivance 
or  agreement  with  a  non-resident  shareholder,  devolve  upon  him  the 
right  to  seek  for  the  redress  of  corporate  grievances,  which  are  the 
subjects  of  equitable  cognizance  in  the  courts  of  the  United  States,  by 
a  suit  in  his  own  name  ?  In  my  opinion,  there  should  be  but  one 
answer  to  the  question.      *     *     » 

Decree  of  circuit  court  affirmed. 

Note.  The  rights  of  members  of  a  corporation  is  the  subject  of  chapter  17, 
infra.  See  page  1706,  et  seq.,  where  this  topic  is  further  discussed.  A  few  refer- 
ences are  here  given :    1843,  Foss  v.  Harbottle,  2  Hare  (English  Vice  Chancel- 
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lor's  Court)  461 ;  1844,  Hersey  v.  Veazie,  24  Maine  9,  41  Am.  Dec.  364;  1847, 
Smith  V.  Hurd,  12  Met.  (Mass.)  371;  1867,  Seaton  v.  Grant,  L.  E.  2  Chan. 
App.  459;  1881,  Hawes  v.  Oakland,  104  U.  S.  450,  infra,  p.  1716;  1890,  Esch- 
wefler  V.  Stowell,  78  Wis.  316,  23  Am.  St.  Eep.  411;  1896,  Decatur  M.  L.  Co. 
V.  Palm,  113  Ala.  531,  59  Am.  St.  140;  1903,  Oorbus  v.  Gold  Mining  Co.,  187 
U.  S.  455. 
Pleading,  see  Quincy  v.  Steel  Co.,  120  U.  S.  241. 

Sec.  20.    Same,     (c)  When  the  corporate  organization  is  used  as 
a  cloak  to  aid  in  the  commission  of  frauds. 

METCALF  V.  AENOLD.' 

1895.     In  the  Supreme  Court  of  Alabama,     iio  Ala.  180-185; 
55  Am.  St.  Rep.  24. 

Appeal  from  the  chancery  court  of  Montgomery. 

Heard  Before  the  Hon.  Jere  N.  Williams. 

The  bill  in  this  case  was  filed  by  the  appellees,  who  were  judgment- 
creditors,  for  the  benefit  of  themselves  and  all  other  creditors  of  the 
Metcalf  Drag  Company  who  might  desire  to  come  in  and  make  them- 
selves parties. 

The  bill  avers  that  complainants  recovered  a  judgment  against  H. 
B.  Metcalf  and  F.  G.  Weatherly,  who  were  doing  business  under  the 
firm  name  of  H.  B.  Metcalf,  and  that  executions  on  each  of  said  judg- 
ments were  issued  and  returned  no  property  found.  It  was  further 
averred  in  the  bill  that  after  the  debts  which  were  the  basis  of  the  judg- 
ment in  favor  of  each  of  the  complainants  were  contracted,  and  while 
said  H.  B.  Metcalf  and  F.  G.  Weatherly  were  indebted  to  complain- 
ants and  other  creditors,  the  said  H.  B.  Metcalf  and  F.  G.  Weatherly 
were  conducting  a  drag  business  in  the  city  of  Montgomery,  Alabama, 
and  had  a  large  stock  of  goods  and  assets  in  said  business,  none  of 
which  were  exempt  to  them,  or  either  of  them ;  that  after_tlj£_creation 
of  the  indebtedness  to  the  complainants,  but  prior  to  the  rendition  of 
the  judgment  in  .their  favor,  "the  said  H.  B.  Metcalf  and  F.  G. 
Weatherly,  with  the  intention  to  hinder,  delay  and  defraud  complain- 
ants and  others  of  their  creditors,  attempted  to  form  a  coi"poration, 
with  a  capital  stock  of  $8,000,"  and  put'  into  the  said  corporation 
as  its  only  capital  stock,  the  stock  of  goods,  wares  and  merchandise 
and  notes  and  accounts,  which  were  the  assets  of  the  firm  of  H.  B. 
Metcalf;  that  "said  H.  B.  Metcalf  and  F.  G.  Weatherly,  carrying 
out  their  hitherto  formed  intention  of  hindering,  delaying  and  defraud- 
ing complainants  and  their  other  creditors,  had  the  stock  of  said  cor- 
poration, consisting  of  eighty  shares,  of  the  par  value  of  $100  each, 
issued  as  follows:  thirty-six  shares  of  par  value  of  $3,600,  to  A.  P. 
Metcalf,  the  wife  of  H.  B.  Metcalf;  eighteen  shares  of  par  value  of 
$1,800,  to  H.  B.  Metcalf;  seventeen  shares  of  the  par  value  of  $1,700, 
to  M.  M.  Weatherly,  the  wife  of  F.  G.  Weatherly;  and  nine  shares 
of  the  par  value '$900,  to  F.  G.. Weatherly." 

'  Arguments  omitted. 
7— WiL.  Cases. 


98  METCALF  V.  ARNOLD.  §  20 

It  was  further  averred  that  the  corporation  so  attempted  to  be  formed 
was  known  and  called  the  "Metcalf  Drug  Company,"  but  that  the 
said  A.  P.  Metcalf,  and  M.  M.  Weatherly  had  no  interest  whatever  in 
the  effects  put  into  the  formation  of  the  capital  stock  of  said  corpora- 
tion ;  that  all  of  said  property  put  into  the  said  corporation  belonged 
to  H.  B,  Metcalf  and  F.,  G.  Weatherly,  doing  business  in  the  firm 
name  of  H.  B.  Metcalf;  .and  that  the  property  so  put  into  the  corpo- 
ration constituted  all,  or  substantially  all,  of  the  property  belonging  to 
said  firm  and  to  each  member  thereof,  upon  which  property  the  com- 
plainants had  an  equitable  lien  for  the  payment  of  their  debts. 

It  was  further  averred  "that  on,  to  wit,  April  iS,  1S94,  by  a  collu- 
sion between  H.  B.  Metcalf  and  F.  G.  Weatherly  and  a  small  creditor 
of  theirs,  a  judgment  was  allowed  to  be  taken  against  the  said  defend- 
ants, H.  B.  Metcalf  and  F.  G.  Weatherly,  in  a  justice  court,  for  an 
amount  less  than  one  hundred  dollars,  upon  which  judgment,  execution 
was  issued  and  levied  upon  seventeen  shares  of  stock  in  the  name  of 
H.  B.  Metcalf  and  eight  shares  in  the  name  of  F.  G.  Weatherly,  and 
the  said  H.  B.  Metcalf  and  F.  G.  Weatherly,  with  the  still  further 
fraudulent  intent  of  placing  all  their  property  beyond  the  reach  of 
their  creditors,  allowed  all  6f  said  shares  to  be  sold  at  public  outcry, 
and  they  pretended  that  said  shares  were  bought  in  by  their  respective 
wives,  but  your  orators  allege  that  in  truth  and  in  fact  the  amount  so 
bid  at  such  sale  for  said  stock  was  paid  by  the  said  H.  B.  Metcalf  and 
F.  G.  Weatherly. 

The  bill  further  averred  "that  according  to  the  stock-books  of  the 
Metcalf  Drug  Company,  the  said  H.  B.  Metcalf  now  owns  one  share  of 
stock  and  the  said  F.  G.  Weatherly  owns  one  share  of  stock,  but  upon 
said  stock-books,  notice  is  given  that  the  one  share  of  H.  B.  Metcalf 
is  transferred  as  collateral  security  to  his  wife  for  a  pretended  debt, 
and  the  one  share  of  F.  G.  Weatherly  is  transferred  to  his  wife  as 
collateral  security  for  a  pretended  debt." 

The  prayer  of  the  bill  was  for  the  issuance  of  an  injunction  restrain- 
ing the  defendants  and  each  of  them  from  disposing  of,  transferring 
or  incumbering  any  of  the  pi'operty  referred  to  in  the  bill,  and  for  the 
appointment  of  a  receiver  of  the  goods,  wares,  merchandise  and  the 
notes,  accounts  and  books  "of  the  Metcalf  Drug  Co.,  and  "that  on  a 
final  hearing  of  this  cause,  your  honor  will  decree  that  the  forrnation. 
of  said  corporation  was  fraudulent  and  void  as  to  your  orators,  and 
that  the  issue  of  stock  and  pretended  interest  therein  of  A.  P.  Met- 
calf and  M.  M.  Weatherly  is  illegal  and  void  as  to  your  orators,  and  that 
your  orators  have  a  lien  upon  said  property  t6  the  extent  of  debts  due 
them,  and  that  your  honor  will  order  a  reference  to  ascertain  the 
amount  of  debts  due  your  orators  and  any  other  creditors  who  may 
come  in  and  make  themselves  parties  hereto ;  and  will  order  the  re- 
ceiver to  sell  and  dispose  of  said  stock  of  goods,  and  to  collect  the 
notes  and  accounts,  and  pay  your  orators  out  of  the  proceed  thereof." 

The  respondents  demurred  to  the  bill,  and  assigned  many  grounds, 
the  substance  of  which  were  the  following:  (i)  The  said  bill  seeks  to 
forfeit  the  charter  of  the  Metcalf  Drug  Company,  and  fails  to  show 


§  20     THE  CORPORATION  AS  A  COLLECTION  OF  INDIVIDUALS.      99 

that  it  was  not  duly  organized  according  to  law.  (2)  The  bill  seeks 
to  forfeit  the  charter  of  the  Metcalf  Drug  Company,  and  fails  to  set 
forth  any  grounds  for  the  forfeiture  of  said  charter.  (3)  The  bill 
seeks  to  condemn  the  assets  of  the  Metcalf  Drug  Company  to  the  pay- 
ment of  debts  for  which  it  is  not  liable.  (4)  The  bill  shows  on  its 
face  that  the  debts  which  are  sought  to  be  collected  in  this  suit  are  due 
from  H.  B.  Metcalf  and  F.  G.  Weatherly,  as  partners,  under  the  firm 
name  of  H.  B.  Metcalf,  and  are  not  due  from  the  Metcalf  Drug  Com- 
pany, and  yet  the  bill  seeks  to  condemn  the  property  of  the  Metcalf 
Drug  Company,  and  not  the  property  of  said  debtors.  (5)  The  bill 
seeks  to  fasten  a  specific  lieh  on  the  goods,  wares,  merchandise,  notes 
and  accounts  delivered  in  payment  of  the  corporate  stock  in  the  Met- 
calf Drug  Company,  but  fails  to  state  that  all,  or  any  'part,  or  what 
part  of  said  assets  were  in  the  possession  of  thp  defendants,  or  anyone 
of  them,  at  the  time  of  the  filing  of  the  bill  in  this  cause. 

On  the  submission  of  the  cause  on  the  demurrer,  the  chancellor 
overruled  the  said  demurrer.  The  defendants  appeal  from  this  decree, 
and  assign  the  same  as  error. 

Brickell,  C.  J.  The  demurrer  was  properly  overmled.  The  bill 
is  not,  as  is  supposed  by  several  of  the  causes  of  demurrer,  a  bill  as- 
sailing collaterally  the  incorporation  of  the  Metcalf  Drug  Company 
and  seeking  a  forfeiture  of  its  chartei'.  It  is  a  bill  by  judgment  ci'ed- 
itors,  seeking  the  aid  of  a  court  of  equity  to  remove  obstacles  ar"^' 
hindrances  to  the  enforcement  of  their  judgments,  which  the  '"igme^' 
debtors  have  fraudulently  interposed.  Whatever  maybe  the  character 
of  the  obstacle  or  hindrance ;  whatever  may  be  the  scheme  or  device 
to  which  the'debtor  resorts,  it  lies  within  the  province  of  a  court  of 
equity  to  remove  it.  The  formation  of  a  corporation,  investing  it  with 
the  legal  title  to  all  the  property  and  rights  of  property  of  the  judg- 
ment-;debtors,  and  parcelling  out  the  stock  of  the  corporation  to  the 
debtors  and  their  wives,  may  be  a  new  device  for  hindering,  delaying 
and  defrauding  creditors.  The  novelty  of  the  device  is  not  of  conse- 
quence ;  the  fraud  of  its  conception  and  consummation  vitiates  it,  as 
fraud  vitiates  all  transactions  tainted  with  it.  The  bill  does  pray  that 
the  formation  of  the  corpor-ation  be  deemed  fraudulent  and  void  as  to 
the  complainan'^s.  Such  a  decree  would  be  proper  in  granting  to  the 
complainants  the  full  measure  of  relief  to  which  they  are  entitled  if 
the  allegations  of  the  bill  be  true.  But  it  would  not  work  a  forfeiture 
of  the  charter,  or  a, dissolution  of  the  corporation;  it  would  simply  be 
ancillary  to  the  divestiture  of  the  title  to  the  property,  liable  to  the 
debts'  of  the  complainants,  with  which  it  had  been  invested  by  the 
judgment-debtors. 

L,et  the  decree  of  the  chancellor  be  affirmed. 

iVofe.  See  also:  1865,  Booth  v.  Bunce,  33  N.  Y.  139,  88  Am.  Dec.  372; 
1878,  Des  Moines  Gas  Co.  v.  West,  50  Iowa  16 ;  1882,  Hibernia  Insurance  Co.  v. 
St.  Louis.,  etc.,  Trans.  Co.,  13  Fed.  Rep.  516;  1886,  Slatterly  v.  St.  Louis,  etc., 
T.  Co.,  91  Mo.  217,  60  Am.  Rep.  245 ;  1890,  Montgomery  Web  Co.  v.  Bienelt, 
133  Pa.  St.  585;  1891,  Breman,  etc.,  Bank  v.  Branch,  etc.,  Co.,  104  Mo.  425 
16  S.  W.  209;  1892,  Vance  v.  McNabb,  92  Tenn.  47;  1892,  Miner  v.  Belle  Isle 
Ice  Co.,  93  Mich.  97,  53  JST.^  W.  218 ;  1896,  Austin  v.  Tecumseh  Natl.  Bank,  49 
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Neb.  412,  68  N.  W.  628,  -5  A.  &  E.  Corp.  Cas.  N.  S.  382,  35  L.  R.  A.  444; 
3.897,  Ewing  v.  Composite,  etc.,  Co.,  169  Mass.  72;  1897.  Gates  v.  Tippecanoe 
Stone  Co.,  57  0.  S.  60,   48  N.  E.  Eep.  285,.7  A.  &  E.  Corp.  Cas.  N.  S.  481. 


Sec.  21.  Same.  (^)  When  corporate  sins  result  from  the  con- 
certed, but  apparently  individual,  actions  of  the  corporation 
members. 

THE    PEOPLE,   Etc.,    Eespondent,   v.    THE    NOETH    EIVEE    STJGAE 
EEFINING  COMPANY,  Appeliant.^ 

1890,.     In   the  Court  of  Appeals  of   New  York.     121   N.  Y. 

N^       582-626,   18  Am.  St.  Rep.  843,  32  Am.  &  E.  Corp.  Cas.  149, 

24  North  Eastern \Rep.  834 ;    also  in  the  lower  covirt,  54  Hun 

354,  7  N.  Y.  Supp.  406,  22  A.  &  E.  Corp.  Cases  511,5  Ry.  & 

Corp.  L.  J.  56,  6  Ry.  &  Corp.  L.  J.  442. 

_^peal  from  judgment  of  the  general  term  of  the  supreme  court  in 

th'e-ffl^t  judicial  department,  entered  upon  an  order  made  November* 

7,  18S9,  which  affirmed  a  judgment  in  favor  of  plaintiff  entered  upon 

'  a  verdict  directed  by  the  trial   court,  and  affirmed  an  order  denying  a 

motion  for  a  new  trial. 

This  action  was  brought  by  the  attorney-general  to  have  the  defend- 
ant "dissolved,  its  charter  vacated  and  its  corporate  existence,  an- 
^^led."  This  complaint  alleged,  and  it  was  found  that  defendant  is 
a  corporation  organized  under  the  general  manufacturing  act ;  that  it, 
together  with  other  corporations  and  firms,  in  violation  of  law  and  in 
.  abuse  of  its  powers,  became  a  party  to  and  carried  out  an  agreement 
I  which  among  other  things  provided  in  substance  as  follows : 

Deed:    The  undersigned,   namely,   Havemeyers  &  Elder   [and  fourteen 
other  sugar  refining  partnerships  "and  corporations  named,  including  the 
North  Eiver  Sugar  Eeflning  Co.],  for  the  purpose  of  forming  the  hoard,  here- 
inafter provided  for,  and  the  other  purposes  hereinafter  set  forth,  enter  into 
the  following  agreement:   Name,  the  board  shall  be  designated  the  Sugar 
Eeflneries  Company.     Objects:    (1)  To  promote  economy  of  administration, 
reduce  the  cost  of  refining,  and  keep  the  price  of  sugar  as  low  as  is  consistent 
■with  reasonable  profit.     (2)   To  give- each  refining"  company  benefit  ot^all 
appliances  and  processes  known  or  used  by  the  others,  useful  to  improve  qual- 
fity,  and  diminish  cost  of  sugar.     (3)  To  protect  against  unlawful  combinations 
of  labor.     (4)  To  prevent  the  lowering  of  the  st^iicttiTiro^rfefined  sugars,  and 
\l5Tt3fenerally  to  promote  the  interests  of  the  parties  hereto  in  all  lawful  and 
Ssuitable  ways.     Board:   All  parties  hereto  not  corporations,  to  become  such 
Jbefore  deed  goes  into  effect ;  all  shares  of  stock  of  each  corporation  to  be  trans- 
ferred to  a  hoard,  consisting  of  eleven  persons,  any  member  to  be  removable 
bby  two-thirds  of  the  entire  board  for  incapacity  or  refusal  to  serve,  vacancies 
Njn  term  to  be  filled  by  vote  of  board,  at  end  of  terms  by  election  of  certificate 
folders,  at  an  annual  meeting  in  New  York  City.    Board  to  make  by-laws 
for  themselves,  act  by  proxy  if  they  choose,  majority  to  be  a  quorum,  and 
ftnajotfity  of  quorum  to  control,  except  in  appropriating  money,  a  majority  of 
aail,  rwjuired ;  members  of  board  to  be  members  of  boards  of  directors  of  the 

~*  ■'■S^tement  of  facts  condensed.   Arguments  and  parts  of  the  opinion  omitted. 
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several  compahiea ;  shares  in  such  companies  to  be  transferred  t5 
order  to  quality  them,  if  necessary ;  raembers  of  board  to  be  divided  i 
classes,  first  to  serve  seven  years  (each'  being  named),  second,  fiv^ 
(each  named),  and  third,  three  years  (naming  them).  Officers:  BoardTc" 
appoint  a  president,  vice-president  and  treasurer  from  the  members  of  the 
board,  and  a  secretary  (not  necessarily  a  member  of  the  board),  and  such 
other  pfflcers  as  necessary,  fixing  their  duties.  Plans :  The  several  parties 
hereto  to  maintain  their  separate  organizations,  and  carry  on  and  conduct  their 
own  business.  Capital  stock  of  each  corporation  to  be  transferred  to  the 
board,  and  certificates  not  exceeding  150,000,000  (500,000  shares  of  llOOeach) 
to  be  issued  by  the  board  to  each  refinery  in  proportion  to  the  value  of  its 
plant  as  fixed  by  appraisers  to  be  selected,  and  each  stockholder  in  each 
refinery  to  have  such  proportion  of  the  certificates  issued  to  each  refinery  as 
his  stock  bore  to  the  stock  of  that  refinery,  except  15  per  cent,  of  the  shares 
allbtted  to  each  refinery  to  be  left  with  the  board  to  be  disposed  of  for  the 
purchase  of  other  refineries  or  increasing  the  refining  capacity  of  the  parties 
hereto. 

The  certificate  provided  that  the  holder  was  entitled  to shares  in  the 

suga,r  refineries  company,  subject  to  the  provisions  of  the  deed,  transfera- 
ble on  the  books  of  the  board  upon  surrender,  subject  to  right  to  increase  the 
total  stock,  or  change  this  deed,  and  the  assignee,  by  accepting  the  certificate 
to  be  held  to  agree  to  the  terms  of  the  deed,  or  changes  made  therein.  The 
title  to  the  stock  of  the  corporations  to  be  in  the  members  of  the  board  as 
trustees,  strictly  as  joint  tenants  and  having  all  the  rights  and  powers  inci- 
dent to  stockholders  in  the  several  corporations,  subject  to  the  provisions  of 
this  deed.  Profits  of  each  corporation  to  be  paid  to  the  board,  and  dividends 
distributed  by  the  board  to  certificate  holders.  Changes  in  the  deed  to  be 
made  by  a  majority  of  certifieate  holders.  Other  refineries  to  be  added  upon 
terms  provided  by  the  board.  Custody  of  the  deed  to  be  in  the  president  of 
the  board,  with  sole  and  independent  control,  and  not  to  be  shown  to  any  cor- 
poration, firm  or  person  whatsoever  except  by  express  direction  of  the  board. 

The  stockholders  of  the  North  River  Sugar  Refining  Company  in  April, 
1887,  at  a  meeting  when  all  the  trustees  were  present,  appointed  a  committee 
to  make  arrangements  to  consolidate  the  sugar  refineries  of  New  York,  and 
directed  the  president  and  secretary  to  sign  such  contract  as  the  committee 
should  make  for  that  purpose.  The  secretary,  on  behalf  of  the  company,  in 
September  signed  the  foregoing  deed  to  go  into  effect  in  October.  In  Novem- 
ber, at  a  stockholders'  meeting,  the  powers  of  the  committee  and  the  presi- 
dent and  secretary  were  revoked,  but  it  was  recited  that  one  John  Searles, 
Jr.,  had  offered  to  purchase  all  of  the  stock  for  1325,000,  and  it  was  unani- 
mously resolved  that  a  committee  be  appointed  to  deliver  it  to  him,  the  pro- 
ceeds to  be  divided  in  proportion  to  the  ownership  of  shares  by  the  stock- 
holders. Accordingly,  the  members  individually,  transferred  their  shares, 
indorsed  in  blank,  to  Searles,  who  was  a  member  and  the  secretary  and  treas- 
urer of  the  board  created  by  the  deed  above  set  forth ;  the  stock  was  by 
Searles  transferred  to  the  board,  and  it  issued  certificates  to  the  shareholders 
to  the  amount  of  1700,000,  less  15  per  cent.,  as  provided  by  the  deed;  new 
directors  were  chosen  by  the  board,  Searles  became  president,  and  shortly 
afterward  the  works  of  the  North  River  Sugar  Refineries  Company  were 
closed,  and  never  run  thereafter,  though  it  was  allotted  its  share  of  dividends 
for  its  certificate  holders. 

Finch,  J.  The  judgment  sought  against  the  defendant  is  one  of 
corporate  death.  The  state,  which  created,  asks  us  to  destroy;  and 
the  penalty  invoked  represents  the  extreme  rigor  of  the  law.  Its  in- 
fliction must  rest  upon  grave  cause,  and  be  warranted  by  material  mis- 
conduct. The  life  of  a  corporation  is  indeed  less  than  that  of  the  hum- 
blest citizen,  and  yet  it  envelopes  great  accumulations  of  property, 
moves  and  carries  in  large  volume  the  business  and  enterprise  of  the 
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people,  and  may  not  be  destroyed-without  clear  and  abundant  reason. 
That  would  be  true,  even  if  the  legislature  should  debate  the  destruc- 
tion of  the  corporate  life  by  a  repeal  of  the  corporate  charter ;  but  is 
beyond  dispute  where  the  state  summons  the  offender  before  its  judi- 
cial tribunals,  and  submits  its  complaint  to  their  judgment  and  review. 
By  that  process  it  assumes  the  burden  of  establishing  the  charges  which 
it  has  made,  and  must  show  us  warrant  in  the  facts  for  the  relief  which 
it  seeks.     *     «     * 

Two  questions,  therefore,  open  before  us,  first,  has  the  defgiuiant 
corporatior  jexceeded  or  abused  its  powers  ;  and  second,  does  that  ex- 
cess or  abuse  threaten  or  harm  the  public  welfare. 
"  The  first  question  requires  us  to  ascertain  what  the  defendant  cor- 
poration has  done  in  violation  of  its  duty,  or  omitted  to  do  in  perfor- 
mance of  its  duty.  We  find  disclosed  by  the  proof  that  it  has  become 
an  integral  part  and  constituent  element  of  a  combination  which 
possesses  over  it  an  absolute  control,  which  has  absorbed  most  of  its 
corporate  functions,  and  dictates  the  extent  and  manner  and  terms  of 
its  entire  business  activity.  Into  that  combination,  which  drew  into 
its  control  sixteen  other  corporations  engaged  in  the  refining  of  sugar, 
the  defendant  has  gone,  in  some  manner  aijd  by  some  process,  for,  as 
an  unquestionable  truth,  we  find  it  there.  All  its  stock  has  been  trans- 
ferred to  the  central  associadon  of  eJ^eYgn^jn^lividuals  denominated  a 
"Board7''^in  excKange  it  has  taken  and  distributed  to  itg  own  stock- 
holders  certificates  of  the  board^carrying  a  proportionate"Tnterest' in 
vvHat  it  describes  as  its^apital  stocli;  tHe  nevv  directori'bf  the^  defen- 
dant corporation  have  been  chosen"  by  the  board,  made  eligible  by  its 
gift  of  single  shares,  and  liable  to  removal  under  the  terms  of  their 
appointment  at  any  moment  of  independent  action.  It  has  lost  the 
power  to  make  a  dividend,  and  is  compelled  to  pay  over  its  net  earn- 
ings to  the  master  whose  servant  it  has  become.  Under  the  orders  of 
that  master  it  has  ceased  to  refine  sugar,  and,  by  so  much,  has  lessened 
the  supply  upon  the  market.  It  can  not  stir  unless  the  master  approves, 
and  yet  is  entitled  to  receive  from  the  earnings  of  the  other  refineries, 
massed  as  profits  in  the  treasury  of  the  board,  its  proportionate  share 
for  division  among  its  own  stockholders  holding  the  substituted  certifi- 
cates. In  return  for  this  advantage  it  has  become  liable  to  be  mort- 
gaged, not  for  its  own  corporate  benefit  alone,  but  to  supply  with  funds 
the  controlling  board  when  reaching  out  for  other  and  coveted  refineries. 
No  one  can  look  these  facts  fairly  in  the  face  without  being  compelled 
to  say  that  the  defendant  is  in  the  combination  and  in  to  stay.  In- 
deed, so  much  is  with  great  frankness  admitted  on  the  part  of  the  ap- 
pellant. Its  counsel  concedes  that  the  stock  was  transferred  "to  the 
board  mentioned  in  the  agreement  and  on  the  terms  and  for  the  pur- 
poses mentioned  in  the  agreement ;  and  that  this  action  effectually 
lodged  the  control  of  the  defendant  company,  so  far  as  such  contol 
can  be  secured  by  the  voting  power  in  ,that  board." 

But  that  truth  does  not  alone  solve  the  problem  presented.  We 
are  yet  to  ascertain  whether  the  corporation  became  the  subordinate 
and  servant  of  the  board  by  its  own  voluntary  action,  or  the  will  and 
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power  of  others  than  itself ;  by  force  of  a  contract  to  which  it  was  in 
reality  a  pdrty,  or  as  the  simple  consequence  of  a  change  of  owners; 
by  its  fault  or  its  misfortune ;  by  a  sale  or  by  a  trust.  For,  if  it  has 
done  nothing,  if  what  has  happened,  and  all  that  has  happened,  is  as- 
certained to  be  that  the  stockholders  of  the  defendant,  one  or  many, 
sold  absolutely  to  the  eleven  men  who  constituted  the  board  their 
entire  stock,  and  the  latter,  by  force  of  their  proprietorship  and  as 
owners,  have  merely  chosen  directors,  in  their  own  interest,  and  are 
only  managing  their  property  in  their  own  way  as  any  absolute  own- 
ers may;  if  that  is  the  truth,  and  the  entire  and  exact  truth,  it  is  dif- 
ficult to  see  wherein  the  corporation  has  sinned,  or  what  it  has  done 
beyond  merely  omitting  for  a  time  to  carry  on  its  business.  That  is 
the  theory  upon  which  the  appellant  stands,  and  which  it  submits  to 
our  examination. 

On  the  other  hand  it  is  contended  that  there  never  was  a  sale,  but  a 
trust  constituted  by  mutual  agreement;  that  they  who  agreed  were 
the  whole  body  of  stockholders  in  each  corporation  necessarily  repre- 
senting and  binding  the  corporation  itself ;  that  they  transferred  their 
shares  to  the  board  upon  the  trusts  declared  in  the  deed ;  that  the  cer- 
tificates issued  by  the  board  were  the  formal  declaration  of  the  trast ; 
that  the  corporate  stockholders  parted  with  the  legal  title  of  their  stock 
to  the  chosen  trustees  with  the  power  to  vote  upon  it,  but  retained, 
nevertheless,  its  beneficial  ownership  through  the  operation  of  the  cer- 
tificates; and  so  the  corporations  entered  into  a  partnership  with  each 
other,  vesting  the  partnership  power  in  a  board  of  control. 

I  have  brought  these  two. theories  face  to  face,  where  they  may  con- 
front each  other,  because,  when  a  choice  is  made  between  them,  we 
have  gone  a  long  distance  towards  the  end  of  the  controversy. 

[After  reviewing  the  provisions  of  the  deed  and  indicating  that  a  sale  im- 
plies existing  vendors  and  vendees,  a  negotiation  between  them,  signing  of 
the  formal  contract  by  both,  a  vesting  of  the  entire  dominion  in  the  vendee, 
with  the  accompanying  rights  of  ownership,  in  all  ot  which  points  the  deed 
was  peculiarly  deficient ;  and  on  the  other  hand  that  the  board  was  expressly 
made  trustees,  with  managing  powers  of  stockholders  only  by  the  express 
terms  of  the  deed,  and  not  as  an  incident  of  real  ownership;  that  the  right  to 
mortgage  was  derived  from  the  deed  alone,  and  not  as'owner;  that  payment 
was  to  be  made  not  by  money  but  by  certificates  of  the  board  created  by  the 
deed,  who  were  not  to  create  any  liability  either  as  a  whole,  or  by  its  mem- 
bers, all  of  which  indicated  a  trust  and  nothing  more,  the  opinion  proceeds:] 

The  combination,  therefore,,  f rg^med Jay-tbe^eed ..was  a  trnst;  and, 
■>jf  created  by  the  corporations,  or  in  any  respect  the  consequence  or 
product  of  their  action,  some  inevitable  results  would  be  certain  to 
follow.  But  here  we  encounter  the  stronghold  of  the  appellant's  argu- 
ment which  is,  that  if  the  corporations  are  in  some  manner  in  the  com- 
bination, they  are  there  solely  as  the  result  of  a  contract  other  than 
their  own;  are  there  without  corporate  action  on  their  part;  and  so 
are  sufferers  and  not  sinners.  Th^  reasoning  leading  to  that  result  is 
so  severely  technical  as  to  have  sii§f^stecl  a  justificattmi~aTrnost  remtrid- 
in'g'"oi5i  of  an~apol'ogyr™~We  are  calletl  upOT  to  sever  the  corporation, 
the  abstract  legal  entity,  from  the  living  and  acting  corporators ;   as  it 
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were,  to  separate  in  our  thought  the  soul  from  the  body,  and  admit- 
ting the  sins  of  the  latter  to  adjudge  that  the  former  remains  pure. 
Let  us  first  recall  the  facts  in  the  order  of  their  occurrence. 

[After  stating  the  facts  in  relation  to  the  surrender  to  the  board,  substan- 
tially as  above  set  forth,  p.  101,  the  opinion  proceeds:] 

And  yet  it  is  argued  that  the  corporation,  the  legal  entity,  has  done 
nothing;  that  Searles  was  guilty,  but  the  corporate  robe  that  enveloped 
him  was  innocent,  and  so  he  must  be  left  to  wear  it  undisturbed ;  that 
while  all  that  was  human  and  could  act  had  sinned,  yet  the  impalpa- 
ble entityhad  not  acted  at  all  and  must  go  free.  I  believe  that  the 
history  of  what  occurred,  as  I  have  already  described  it,  furnishes  a 
sufficient  answer,  assuming  that  stockholders  and  trustees  acting  to-  , 
gether  can  do  a  corporate  act  at  all.  There  was  corporate  action  in 
making  the  combination  agreement  which  bound  the  defendant.  The 
revocation  of  an  executed  authority  left  the  contract  standing.  The 
corporation  thus  helped  to  make  the  trust  and  became  an  element  of 
it.  If  there  was  anything  imperfect  in  its  action,  the  new  stockholder 
and  his  associates  waived  the  imperfection  by  acting  upon  the  agree- 
ment of  the  corporation,  and  so  confirming  it  in  all  particulars. 

But  the  assumption  underlying  the  view  I  have  expressed  is  itself 
contested,  and  a  proposition  asserted  which  denies  the  possibility  of 
any  corporate  action,  except  by  the  trustees  or  directors  acting  for- 
mally as  such;  a  proposition  which,  if  sound,  dominates  the  whole 
field  of  controversy,  and,  establishing  that  there  has  been  no  corpo- 
rate action  at  all,  effectually  shuts  out  every  question  of  illegality  or 
public  injury.  I  can  not  admit  that  proposition.  /  think  there  may  be 
actual  corporate  conduct  which  is  notj^ormal  corporate  action;  and  where 
that  conduct  is  ^ire^teS^^^^pirqduced  by  the  whole~body,'  both  of  officers 
and  stockholders,  by  every  living  instrumentality  which  can  possess  and 
wield  the  corporate  franchise ,  that  conduct  'is  of  a  corporate"  character, 
(mi  if  illegal  and  injurious  may  deserve  und  receive  the  penalty  of  dis- 
solution. 

There  always  is,  and  there  always  must  be,  corporate  conduct  with- 
out formal  corporate  action  where  the  thing  challenged  is  an  omission 
to  act  at  all.  A  corporation  organized  in  the  public  interest,  with  a 
view  to  the  public  welfare,  and  in  the  expectation  of  benefit  to  the 
community,  which  is  the  motive  of  the  state's  grant,  may  accept  the 
franchise  and  hold  it  in  sullen  silence,  doing  nothing,  resolving  noth- 
ing, furnishing  no  formal  corporate  action  upon  which  the  state  can* 
put  its  finger  and  say,  this  the  corporation  has  done  by  the  agency 
through  which  it  is  authorized  to  act.  That  is  corporate  conduct 
which  the  state'may  question  and  punish  without  searching  for  a  for- 
mal corporate  act.  The  directors  of  a  corporation,  its  authorized  and 
active  agency,  may  seethe  stockholders  perverting  its  normal  pui-poses 
by  handing  it  over,  bound  and  helpless,  to  an  irresponsible  and  for- 
eign authority,  and  omit  all  action  which  they  ought  to  take,  offer  no 
resistance,  make  no  protest,  but  silently  acquiesce  as  directors  in  the 
-  wrong  which,  as  stockholders,  they  have  themselves  helped  to  com- 
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mit.     That  again  is  corporate  conduct,  though  there  be  an  utter  ab- 
sence of  directors'  resolutions. 

Is  it  asked  what  they  could  have  done  to  prevent  the  organization 
of  the  trust,  how  they  were  negligent  and  unfaithful  as  corporate  of- 
ficers by  their  omission  to  act;  what  good  a  mere  protest  or  objection 
would  have  accomplished ;  what  effective  form  their  resistance  could 
have  assumed  ?  The  answer  is  that  they  could  have  refused  to  recog- 
nize the^illegal  trust  transfer  of  jthe_ stock ;_  they  could_have_declined  to 
register  thenew  ownership  upon  their  stock  books ;  they  couldTiave 
said,  and  acted  upon  their  words,  thatthe  original  stockholders  re- 
mained,  not  only  the  "Beneficial,  but^the_legal  owners  of  the_ stock; 
and,  if  the.  board  ofjtrustees^^pealed  to  the  law,  the  resisting  directors 
could  challenge  the  legality  of  the^ansfer  as  molded  by  the  combina- 
tion agreement,  and  might  have,  defeated  th?  t!"ust  and  shattered  it  at 
the  outset^  of  its  career.  So  much  they  could  have  done  as  corporate 
officers ;  so  much  it  was  their  duty  to  have  done  as  representatives  of 
the  corporation,  and  v^hen  beyond  that  corporate  neglect  they  recog- 
iiized  thg-JSialidit^of  the  stock  transfers  in  tiiist,  put  the  new  and  un- 
lawful ownership  upon  their  books^  and  accepted  its  votes  in  the 
chbTce  of  new  directors,  who  were  to  throttle  the  independence  of  the 
corporation  and  chain  it  to  the  will  of  the  trust,  I  think  we  must  shut 
ouFeyes  in  willful  blindness^  if  we  fail  to  see  both  corporate  neglect 
andTorporate  action. 

it  is  true,  as  we  are  reminded,  that  the  statute  confers  upon  trustees 
and  directors  general  authority  to  manage  the  stock,  property  and  con- 
cerns of  manufacturing  corporations ;  and  equally  true  that,  as  a  gen- 
eral rule  and  as  between  the  companies  and  those  with  whom  they 
deal,  the  corporate  action  must  be  manifested  through  and  by  the  di- 
rectors ;  but  other  statutes  indicate  vyith  equal  plainness  that  there  are 
corporate  acts  which  the  trustees  can  not  perform,  and  which  affect 
■  and  bind  the  corporation  only  upon  the  condition  that  they  proceed 
from  the  stockholders,  or  from  them  and  the  titistees  acting  together. 
In  increasing  or  diminishing:  the  capital  stpck,  the  corporate  act  is 
wKoliy  that  of  the  corporators,  and  in  consolidating  two  or  more  com- 
panies into  one,  there_  must  be  the  joint  action  of  both  trustees  and 
stockholders.  The  tnist  of  the  refineries,  in  substance  and  effect,  ap- 
proached very  near  to  these  two  corporate  acts,  so  far  as  the  resultant 
consequences  affected  the  corporators  acting.  The  tiust  stipulations 
practically  doubled  their  corporate  stock  through  the  agency  of  the  ' 
certificates  issued,  and  the  combination  in  its  result  is  largely  the  equiv- 
alent of  a  substantial  consolidation.  If  these  things  had  been  done 
lawfully,  they  would  have  been  accomplished  by  the  united  action  of 
trustees  and  corporators,  and  beyond  any  question  would  have  been 
corporate  acts.  Having  been  done  unlawfully,  but  by  the  sams-united 
agency  aiming  at  similar  results,  they  must  still  constitute_.coxpQrate 
conduct,  jmlessthe  bare  fact  of  theirjllegality  takes  away  their  .corpo- 
ral^ character.  _To^say^  that  wouITdisarm  the  state  in  every  ca.se  of 
misuse  oFabuse  of  chartered  powers. 

Tke  'aSstract  idea  of  a  corporation,  the  legal  entity,  the  impalpable 
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and  intangible  creation  of  human  thought  is  itself  a  fiction ,  and  has  been 
appropriately  described  as  a  figure  of  speech.  It  serves  very  well  to 
designate  in  our  -minds  the  collective  action  and  agency  of  many  indi- 
viduals as  permitted  by  the  law;  and  the  substantial  inquiry  always  is 
what  in  a  given  case  has  been  thai  collective  action  and  agency.  As 
between  the  corporation  and  those  with  whom  it  deals  the  manner  of  its 
exercise  usually  is  material,  but  cisjisiigjgjenit  and  the  state,  the  sub- 
stantial  itiquiry  is  only  what  that  collective  actwifand' agency  has  done, 
what  itjias^,in  fact ,  acco7nplished,  what  is  seen  to  be  its  effective  work, 
what  has  been  its,  conduct.  It  ought  not  to  be  otherwise.  The  state 
gave  the  franchise,  the  charter,  not  to  the  im.palpable,  intangible  and 
almost  nebulous  fiction  of  our  thought,  but  to  the  corporators,  the,  indi- 
viduals, the  acting  and  living  m,en  to  be  used  by  them,  to  redound  to 
their  benefit,  to  strengthen  their  hands  and  add  energy  to  their  capital. 
If  it  is  taken  away,  it  is  taken  from,  them  as  individuals  and  corpora- 
tors, and  the  legal  fiction  disappears.  The  benefit  is  theirs,  the  pun- 
ishment is  theirs,  and  both  must  attend  and  depetid  upon  their  conduct; 
and  when  they  all  act  collectively,  as  an  aggregate  body,  without  the 
least  exception,  and.  so  acting,  reach  results  and  accomplish  purposes 
clearly  corporate  in  their  character,  and  affecting  the  vitality,  the  inde- 
pendence, the  utility  of  the  corporation  itself,  we  can  not  hesitate  to  con- 
clude that  there  has  been  corporate  conduct  which  the  state  -may  review, 
and  not  be  defeated  by  the  assumed  innocence  of  a  convenient  fiction. 
As  was,  said  in  People,  ex  rel.,  v.  K.  &  M.  T.  R.  Co.  (23  Wend. 
193)1  "though  the  proceeding  by  information  be  against  the  corpo- 
rate body,  it  is  the  acts  or  omissions  of  the  individual  corporators  that 
^re  the  subject  of  the  judgment  of  the  court." 

It  remains  to  determine  whether  the  conduct  of  the,  defendant  in 
participating  in  the  creation  of  the  trust,  and  becoming  an  element  of 
it  was  illegal  and  tended  to  the  public  injury  and  we  may  consider  the 
two  questions  together  and  without  formal  separation. 

It  is  quite  clear  that  the  effect  of  the  defendant's  action  was_to^diyest 
itself  of  the  essential  ancl  vital  elements  of  "its  franchise  by  placing 
tBerer~rn~trusty"fo2  a.cc,e,pt.-£i:o-u3-  the  state  the  gift  of  corporate  life  only 
to  disregard  the  ■  conditions  upon  which  it  was  given ;  to  receive  its 
powers  and-piiyijeges  merely  to "p"ut~th'em'  in  "pawhraridTo  give  away 
~"tq^an -lrrespo|isib^eboai?~i^  entire  independence  and  self-control. 
When  it  had  passed  into  the,  hands  of  the  trust,  only  a  shell  of  a  cor- 
.poration  was  left  standing,  as  a  seeming  obedience  to  the  law,  but 
with  its  internal  structure  destroyed  or  removed.  Its  stockholders, 
retaining  their  beneficial  interest,  have  separated  fi'om  it  in  their  voting 
power,  and  so  parted  with  the  control  which  the  charter  gave  them 
and  the  state  required  them  to  exercise.  It  has  a  board  of  directors 
nominally  and  formally  in  office,  but  qualified  by  shares  which  they 
do  not  own,  and  owing  their  official  life  to  the  board  which  can  end 
their  power  at  any  moment  of  disobedience.  It  can  make  no  dividends 
whatever  may  be  its  net  earnings,  and  must  encumber  its  property  at 
the  command  of  its  master,  and  for  purposes  wholly  foreign  to  its  own 
corporate  interests  and  duties.     At  the  command  of  that  master  it  has 
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ceased  to  refine  sugar,  and  without  any  doubt  for  the  purpose  of  so 
far  lessening  the  market  supply  as  to  prevent  what  is  termed  ' '  over- 
production." In  all  these  respects  it  has  wasted  and  perverted  the 
privileges  conferred  by  the  charter,  abused  its  powers,  and  proved 
unfaithful  to  its  duties.  But  graver  still  is  the  illegal  action  substituted 
for  the  conduct  which  the  state  had  a  right  to  expect  and  require.  „jt_  I 
has  helped  to  create  an  anomalous  trust  _whichj^s,  in  substance„and  | 
effect7"a~|5Jntner5hip"  of  twenty  sepsirat'e  corporations. 

"Tfte^ate  pefmrES'in  many  ways  an  aggregation  of  capital,  but  mind- 
ful of  the  possible  dangers  to  the  people  overbalancing  the  benefits, 
teeps  upon  it  a  restraining  hand,  and  maintains  over  it  a  prudent 
supervision,  where  such  aggregation  depends  upon  its  permission  and  . 
grows  out  of  its  corporate  grants.  -It  is  a  violation  of  law  for  corpo-  Y 
rations  to  enter  into  a  partnership.  N.  Y.  &  S.  C  (Jo.  v.  t'.  Bank,  '\ 
7~Wend.  412";  Clearwater  vl  Meredith,  i  Wall.  29;  Whittenton 
Mills  v.  Upton,  10  Gray  596.  The  case  last  cited  furnishes  the  rea- 
sons with  precision  and  at  length.  It  shows  the  utter  inconsistency 
of  a  double  allegiance  by  those  who  act  for  the  corporation  to  two  dif- 
ferent principals,  and  demonstrates  that  the  vital  characteristics  of  the 
corporation  are  of  necessity  drowned  in  the  paramount  authority  of 
the  partnership.  That  the  combination  of  the  refineries  partakes  of 
the  nature  of  a  partnership  is  not  denied.  Indeed,  in  one  of  the  papers 
added  to  the  appellant's  brief,  it  is  not  only  admitted,  but  asserted 
and  defended.  TVipt  papfr  sh^ii'i  guitr  rlrnrly  thnt  bj  f"rr<^  "f  ^f^ 
arrangement  there  was  a  community  of  interest  in  thp  fnnrl  rr^atf;^!  hy 
fFie  corporate  earnings   betore   division,  and  thateach   member  of  the 


trust  shared  in  tne  proHt  and  loss  of  alL  It  is  said,  however,  that  a  ~ 
consolidation  of  llltiiiuiactunng  corporations  is  permitted  by  the  law, 
and  that  the  tnist,  or  combination,  or  partnership,  however  it  may  be 
described,  amounts  only  to  a  practical  consolidation,  which  public 
policy  does  not  forbid,  because  the  statute  permits  it.  Laws  of  1867, 
ch.  960;  L^vvs  of  1884,  ch.  367.  The  refineries  did  not  avail  them- 
selves of  that  statute.  They  chose  to  disregard  it,  and  to  reach  its 
practical  results  without  subjection  to  the  prudential  restraints  with 
which  the  state  accompanied  its  permission. 

If  therej:adjbeen_a  consolidation  under  the  statUtawOne  single  cor- 
poration would  havej^tenljrtie^p^lf^^  of  tlie  others  dissolved.  They 
would  have  disappeared  utterly,  and  n6t7as  under  the  trust,  remained 
in  apparent  existence  to  threaten  arid  menace  other  organizations 
and  occupy  the  ground  which  otherwise  would  be  left-  free.  Under 
the  statute  the  resultant  combination  would  itself  be  a  corporation  de- 
riving its  existence  from  the  state,  owing  duties  and  obligations  to  the 
state,  and  subject  to  the  control  and  supervision  of  the  state,  and  not, 
as  here,  an  unincorporated  board,  a  colossal  and  gigantic  partnership, 
having  no  corporate  functions  and  owing  no  corporate  allegiance. 
Under  the  statute  the  consolidated  company  taking  the  place  of  the 
separate  corporations  could  have,  as  capital  stock  only  an  amount  equal 
to  the  fair  aggregate  value  of  the  rights  and  franchises  of  the  compa- 
nies absorbed ;  and  not  as  here  a  capital  stock  double  that  value  at  the 
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outset  and  capable  of  an  elastic  and  irresponsible  increase.  The  dif- 
ference is  very  great  and  serves  further  to  indicate  the  inherent  ille- 
gality of  the  trust  combination. 

And  here,  I  think,  we  gain  a  definite  view  of  the  injurious  tenden- 
cies developed  by  its  organization  and  operation,  and  of  the  public 
interests  which  are  menaced  by  its  action.  As  cor^oraie  grants  are 
always  assumed  to  have  been  made  for  the  public  benejit.,  any  conduct 
which  destroys  their-  normal  functions,  and  maims  and  cripples  their 
separate  activity,  and  takes  away  their  free  and  independent  action, 
must  so  far  disappoint  the  purpose  of  their  creation  as  to  affect  un- 
favorably the  public  interest;  and  that  to  a  m,uch  greater  extent  when 
beyond  their  own  several  aggregations  of  capital  they  compact  them 
all  into  one  combination  which  stands  outside  of  the  ward  of  the  state,  \ 
which  dofninates  the  range  of  an  entire  industry,  and  puts  upon  the\ 
m.arket  a  capital  stock  proudly  defiant  of  actual  values,  and  capable^ 
of  an  unlimited  expansion.  It  is  not  a  sufficient  answer  to  say  that 
similar  results  may  be  lawfully  accomplished  ;  that  an  individual  hav- 
ing the  necessaiy  wealth  might  have  bought  all  these  refineries,  manned 
them  with  his  own  chosen  agents,  and  managed  them  as  a  group  at 
his  sovereign  will ;  for  it  is  one  thing  for  the  state  to  respect  the  rights 
of  ownership  and  protect  them  out  of  regard  to  the  business  freedom 
of  the  citizen,  and  quite  another  thing  to  add  to  that  possibility  a  fur- 
ther extension  of  those  consequences  by  creating  artificial  persons  to 
aid  in  producing  such  aggregations. 

The  individuals  are  few  who  hold  in  possession  such  enormous 
wealth,  and  fewer  still  who  peril  it  all  in  a  manufacturing  entei'prise ; 
but  if  corporations  can  combine,  and  mass  their  force's  in  a  solid  trust 
or  partnership,  with  little  added  risk  to  the  capital  already  embarked, 
without  limit  to  the  magnitude  of  the  aggregation,  a  tempting  and 
easy  road  is  opened  to  enormous  combinations,  vastly  exceeding  in 
number  and  in  strength  and  in  their  power  over  industiy  any  possibili- 
ties of  individual  ownership ;  and  the  state  by  the  creation  of  the 
artificial  persons  constituting  the  elements  of-  the  combination,  and 
failing  to  limit  and  restrain  their  powers,  becomes  itself  the  responsi- 
ble creator,  the  voluntary  cause  of  an  aggregation  of  capital  which  it 
simply  endures  in  the  individual  as  the  product  of  his  free  agency. 
What  it  may  bear  is  one  thing,  what  it  should  cause  and  create  is  quite 
another. 

And  so  we  have  reached  our  conclusion,  and  it  appears  to  us  to 
have  been  established,  that  the  defendant  corporation  has  violated  its 
charter  and  failed  in  the  performancel^rits  corporate  duties,  and  that 
in  respects  so  material  and  important  as  to  justify  a  judgment  of  disso- 
lution." Having  reached  that  result,  it  becomes  needless  to  advance 
into  the  wider  discussion  over  monopolies  and  competition  and  re- 
straint of  trade  and  the -problems  of  political  economy.  Our  duty  is 
to  leave  them  until  some  proper  emergency  compels  their  considera- 
tion. Without  either  approval  or  disapproval  of  the  views  expressed 
upon  that  branch  of  the  casp  by  the  courts,  below,  we'  are  enabled  to 
decide  that  in  th-is' state  there  can  be  no  partnerships  of  separate  and„„ 
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independent  cor£orationsj_  whether  directly .  or  indirectly  through  the 
medium  of  a  trust ;  no  substantial  consolidations  which  avoid  and  dis- 
regard  tTie  "statutory~permissions  and~rest'raints.  IBuF  tliat  manufactur- 
ing'corpsrationsTmisT  be  ana  remain  several  as  they  were  created,,  ot 
one  under  tBe'statute. 
^The  judgment"appealed  from  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 

Note.  (1)  The  right  of  the  state  to  forfeit  the  charter  of  a  corporation  for  a 
violation  of  it  injuriously  affecting  the  public,  is  treated  in  ch.  16,  infra,  p, 
1294,  et  seq. 

(2)  Also  the  power  of  a  corporation  to  become  a  member  of  a  partnership 
is  treated  in  ch.  13,  infra,  p.  957. 

(3)  As  to  the  "fiction  of  the  legal  entity  of  the  corporation"  see  particularly, 
1892,  State  v.  Standard  Oil  Co.,  49  Ohio  St.  K.  137,  34  Am.  St.  E.  541,  and 
the  quotations  from  Morawetz  and  Taylor,  in  the  note  to  this  article,  infra, 
p.  110.  Also  1895,  Ford  V.  Chicago  Milk  Shippers'  Association,  155  111.  166; 
1895,  Belden  v.  Burke,  147  N.  Y.  542;  1888,  Wood  v.  Trust  Co.,  128  U.  S.  416. 

(4)  As  to  validity  of  trusts  or  combinations  in  restraint  of  trade.  See  1889, 
Eichardson  v.  Buhl,  77  Mich.  632,  27  Am.  &  E.  C.  C.  256;  1889,  People  v. 
Chicago  Gas  Trust,  130  111.  268,  17  Am.  St.  E.  319,  29  Am.  &  E.  C.  C.  257; 
1889,  Gibbs  v.  Consolidated  Gas  Co.,  130 U.  S.  396, 25  Am.  &  E.  C.C.  369;  1890, 
Emery  v.  Ohio  Candle  Co.,  47  Ohio  St.  320,  32  Am.  &  E.  C.  C.  165 ;  1890,  State 
V.  Nebraska  Distilling  Co.,  29  Neb.  700,  29  Am.  &  E.  C.  C.  656;  1891,  Huston 
v.  Eentlinger,  91  Ky.  333, 34  Am.  St.  E.  225 ;  1893,  People  v.  Sheldon,  139  N.  Y. 
251,  36  Am.  St.  E.  690;  1894,  Nester  v.  Continental  Brewing  Co.,  161  Pa.  St. 
473,  41  Am.  St.  E.  894;  1895,  Distilling  &  Cattle  F.  Co.  v.  People,  156  111.  448, 
47  Am.  St.  E.  200;  1895,  People  v.  Milk  Exchange,  145  N.  Y.  267,  45  Am.  St. 
E.  609;  1897,  People  v.  Chicago  Live  Stock  Exchange,  170  111.  556,  62  Am.  St. 
E.  404;  1897,  United  States  v.  Joint  Traffic  Association,  76  Fed.  E.  895,  s.  c. 
in  171  U.  S.  505. 


NOTES  TO   ARTICLE   III. 


The  corporation  as  a  collection  of  individuals,  history  and  definitions: 

Mr.  Kyd  (Corporations,  vol.  1,  p.  13,  1793)  says:  A  corporation,  or  body 
politic,  or  body  incorporate  is  a  collection  of  many  individuals  united  in  one 
body,  under  a  special  denomination,  having  perpetual  succession  under  an 
artificial  form,  and  vested  by  the  policy  of  the  law  with  the  capacity  of  act- 
ing in  several  respects  as  an  individual,  particularly  of  taking  and  granting 
property,  of  contracting  obligations,  and  of  suing  and  being  sued,  of  enjoying 
privileges  and  immunities  in  common,  and  of  exercising  a  variety  of  political 
rights,  more  or  less  extensive,  according  to  the  design  of  its  institution,  or 
the  powers  conferred  upon  it,  either  at  the  time  of  its  creation  or  at  any  sub- 
sequent period  of  its  existence." 

In  Hope  Insurance  Co.  v.  Boardman,  5  Cranch  (9  U.  S.)  57,  1809,  and  in 
Bank  of  United  States  v.  Deveaux,  5  Cranch  (9  U.  S.)  61,  same  year,  it  was. 
held,  in  regard  to  the  citizenship  of  corporations  for  the  purpose  of  jurisdic- 
tion, that  the  court  "would  look  beyond  the  mere  legal  being  which  the 
charter  created,  and  consider  the  character  as  to  citizenship,  of  the  individ- 
uals of  whom  the  company  is  composed."  This,  of  course,  ignored  the  cor- 
porate personality,  and  continued  to  be  the  law  till  1844,  when  the  case  of 
Louisville,  etc.,  E.  E.  Co.  v.  Letson,  2  Howard  (43  U.  S.)  497,  558,  announced 
that  a  corporation  "is  to  be  deemed  to  all  intents  and  purposes  as  a  person, 
although  an  artificial  person,"  and  acitizen  of  the  state  creating  it.  In  the  later 
case  of  Ohio  and  Mississippi  R.  Co.  v.  Wheeler,  1  Black  (66  U.  S.)  286,  1861, 
the  Deveaux  and  Letson  cases  were  attempted  to  be  reconciled,  by  inventing 
another  strange  fiction  that  the  mejnbers  of  any  corporation  were  to  be  cons 
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clusively  presumed  to  be  citizens  of  the  state  creating  the  corporation,  and 
"no  averment  or  evidence  to  the  contrary  is  admissible,"  though  the  truth  is 
otherwise,  and  though  the  suit  of  a  corporation  "is  to  be  considered  as  a  suit 
by  the  individuals  who  compose  it."    This  seems  to  be  the  theory  yet. 

In  Muller  v.  Dows,  94  U.  S.  444,  1876,  it  is  said:  "A  suit  may  be  brought 
in  the  federal  courts  by  or  against  a  corporation,  but  in  such  a  case  it  is  re- 
garded as  a  suit  brought  by  or  against  the  stockholders  of  the  corporation," 
all  of  whom  are  conclusively  presumed  to  be  citizens  of  the  state  creating  the 
corporation. 

(See  further  on  this  point,  Shaw  v.  Quincy  Mining  Co.,  145  U.  S.  444,  infra, 
p.  1066,  and  St.  Louis  &  S.  F.  R.  v.  James,  161  U.  S.  545,  infra,  p.  1099.) 

Judge  Story,  in  the  Dartmouth  College  case,  1819  (4  Wheat.  667,  infra, 
p.  727),  while  recognizing  the  artificial  personality  of  the  corpoi-ation,  yet 
seemed  to  emphasize  the  collective  or  associate  character  more  particularly. 
He  says :  "A  corporation  aggregate  is  a  collection  of  individuals  united  into 
one  collective  body,  under  a  special  name,  and  possessing  certain  immunities, 
privileges  and  capacities  in  its  collective  character,  which  do  not  belong  to  the 
natural  persons  composing  it." 

Chief  Justice  Shaw,  of  Massachusetts,  in  Overseers  of  the  Poor  v.  Sears,  22 
Pick.  (Mass.)  122  on  128,  infra,  p.  193,  1839,  says;  "A  corporation  aggregate 
consists  of  many  persons  united  together  into  one  society,  and  kept  up  by  a 
perpetual  succession  of  members  so  as  to  continue  forever." 

Lumpkin,  J.,  in  Hightower  v.  Thornton,  8  Ga.  492,  1850,  says:  "Corpora- 
tions are  but  associations  of  individuals."  So  Baldwin,  J.,  in  Chater  v.  San 
Francisco,  etc.,  Co.,  19  Cal.  219,  1861  (^supra,  p.  80),  says:  "A  corporation 
organized  under  general  laws  is  scarcely  more  than  a  partnership,  or  an  asso- 
ciation of  individuals."  Similarly  Law,  J.,  in  Gelpcke  v.  Blake,  19  Iowa  263, 
on  268,  1865,  asks:  "Who  in  law  constitutes  the  company,  if  it  be  not  the 
stockholders?" 

Mr.  Morawetz,  in  the  preface  to  the  second  edition  of  his  Treatise  on  the 
Law  of  Private  Corporations,  1886,  says  the  first  edition  (which  appeared  in 
1882)  was  prepared  according  to  a  plan  differing  from  that  followed,  in  any 
previous  treatise  on  the  same  subject,  and  specifies  particularly:  "The  author 
was  of  the  opinion  that  the  law  relating  to  private  business  corporations  could, 
not  be  clearly  understood,  unless  the  fact  were  recognized  that  such  a  corpo- 
ration is  really  an  association  formed  by  the  agreement  of  its  stockholders,  and 
that  the  existence  of  a  corporation  as  an  entity,  independently  of  its  mem- 
bers, is  a  fiction;  and  that  while  the  fiction  of  a  corporate  entity  has  im- 
portant uses  and  can  not  be  dispensed  with,  it  is  nevertheless  essential  to 
bear  in  mind  distinctly  that  the  rights  and  duties  of  an  incorporated  associa- 
tion are,  in  reality,  the' rights  and  duties  of  the  persons  who  compose  it,  and 
not  of  an  imaginary  being."  He  retains  the  same  view  throughout  the  sec- 
ond edition.  In  section  227  he  says:  "A  corporation  is  really  an  association 
of  persons,  and  no  judicial  dictum  or  legislative  enactment  can  alter  this  fact." 
And  "In  equity  the  conception  of  a  corporate  entity  is  used  merely  as  a 
formula  for  working  out  the  rights  and  equities  of  the  real  parties  in  interest, 
while  at  law  this  figurative  conception  takes  the  shape  of  a  dogma,  and  is 
often  applied  rigorously  without  regard  to  its  true  purpose  and  meaning.  In 
equity  the  relationship  between  the  shareholders  is  recognized  whenever  this 
becomes  necessary  to  the  attainment  of  justice ;  at  law  this  relationship  is  not 
'recognized  at  all."  He  particularly  enumerates  that  the  unanimous  actions 
of  the  members,  within  corporate  powers,  are  the  actions  of  the  corporation ; 
notice  to  all  members  is  notice  to  the  corporation;  property  of  associations, 
subject  to  debts  can  be 'followed,  when  vested  in  a  corporation  organized  by 
their  members;  also  in  the  questions  relating  to  constitutionality  of  laws 
affecting  corporations,  and  laws  of  consolidations  and  dissolutions  of  corpora- 
tions, the  rights  of  creditors  and  the  rights  of  members  as  against  the  corpo- 
ration, and  in  similar  cases  the  fiction  is  necessarilv  overlooked  or  ignored. 
See  sections  228,  229.  230  and  231. 

Mr.  Taylor,  Treaties  on  the  Law  of  Private  Corporations,  in  the  preface  to 
his  first  edition  in  1884,  says:     "It  is  the  opinion  of  the  writer  that  tfie  fie- 
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tion  of  the  'legal  person'  has  outlived  its  usefulness,  and  is  no  longer  adequate 
for  the  purposes  of  an  accurate  treatment  of  the  legal  relations  arising  through 
the  prosecution  of  a  corporate  enterprise.  By  disrnissing  this  fiction  aclearer 
view  may  be  had  of  the  actual  human  beings  interested,  whose  rights  may 
then  be  determined  without  unnecessary  mystification."  In  the  preface  to 
his  third  edition,  1894,  he  says:  "When  special  rules  cease  to  accord  with 
the  general  rule  once  back  of  them, — if  no  further  convenient  rules  can  be 
drawn  from  the  general  rule, — it  drops  from  the  body  of  the  law.  *  *  * 
Thus  it  is  at  present  with  the  rule  or  fiction  that  a  corporation  is  a  legal  per- 
son ;  it  still  represents  a  convenient  phrase,  nay,  a  convenient  point  of  view ; 
but  it  is  dead  as  a  principle  because  legal  propositions  are  no  longer  deduced 
from  it,  nor  is  it  in  logical  connection  with  the  great  mass  of  legal  rules  which 
have  been  called  forth  by  controversies  relating  to  railroad  and  other  busi- 
ness corporations,"  citing  People  v.  North  Biv.  S.  K.  Co.  (supra,  p.  100),  and 
State  v.StandardOilCo., 490. S.  137.  In  the  text,  section  36,  he  says:  "Acorpo- 
ration,  considered  as  a  legal  institution,  is  the  sum  of  the  legal  relations  re- 
sulting from  the  operation  of  rulesof  law,  in  its  constitution  upon  the  various 
persons,  who,  by  fulfilling  the  prerequisite  conditions,  bring  themselves  within 
the  operation  of  these  rules."  In  section  48  he  adds:  "It  is  now  necessary 
to  determine  who  are  the  individuals  composing  the  corporation  regarded  not 
as  a  mass  of  legal  relations,  but  as  a  body  of  men.  Can  it  be  said  that  the 
corporation,  or  body  corporate,  is  composed  of  all  the  persons  between  whom 
these  legal  relations  subsist?  This  conception  would  embrace  all  persons  in 
any  way  interested  in  the  corporate  enterprise,  *  *  *  the  state  *  *  * 
the  sha^-eholders  and  directors,  *  *  *  and  creditors."  But,  he  says,  sec- 
tion 49,  "It  is  more  in  accordance' with  the  ordinary  use  of  terms,  and  a 
clearer  and  more  serviceable  conception,  to  regard  the  corporation  as  consist- 
ing of  the  shareholders,  who  may,  with  propriety,  be  said  to  constitute  the 
body  corporate,  as  it  is  through  their  acts,  or  the  acts  of  their  predecessors, 
that  incorporation  is  caused."  Section  50: '  "The  shareholders,  then,  vested' 
with  the  corporate  powers,  are  the  body  corporate,  corporation  or  company." 
Section  51 :  "Such,  then,  are  the  two  meanings  of  the  term  corporation ;  the 
one,  the  sum  of  legal  relations  subsisting  in  respect  to  the  corporate  enter- 
prise; the  other,  the  organic,  body  of  shareholders,  whose  acts  cause  the 
operation  of  the  rules  of  law  in  the  constitution.  These  two  concep- 
tions include  all  that  is  really  connoted  by  the  term  in  whatever  sense 
used.  And,  if  so,  what  has  become  of  the  venerable  'legal  person?'  Is  he 
still  somewhere,  as  he  has  always  been  imagined?  Or  is  he  nowhere 
as  he  has  always  actually  been?  *  *  *  Shall  we  say  he  is  the  combination, 
the  mystic  unification  of  our  two  conceptions?  Better  not ;  better  forget  him. 
For  he  is  a  conception,  which,  if  it  amounts  to  anything,  is  but  a  stumbling- 
block  in  the  advance  of  corporation  law  towards  the  discrimination  of  the 
real  rights  of  actual  men  and  women.  And  then,  after  all,  what  has  he  ever 
been  but  an  abstraction  materialized  in  a  name?"  He  says,  also,  note  1,  §  51 : 
"It  is  in  respect  of  the  doctrine  of  ultra  vires,  that  the  fiction  of  a  legal  per- 
son is  most  pernicious,  as  this  fiction  involves  regarding  a  corporation  as  a 
unit,  and  retards  the  proper  discrimination  of  the  rights  of  different  persons 
in  regard  to  ultra  vires  acts."  Compare  the  definition  of  Reese,  supra,  p.  79. 
Prof.  Pomerov,  in  reviewing  Mr.  Taylor's  work,  under  the  title,  "Legal 
Idea  of  a  Corjjoration,"  19  Am.  Law  Rev.,  pp.  114-116  (1885),  says:  "The 
common  law  conception  of  the  'legal  personality'  of  the  metaphysical  entity 
constituting  the  corpdration  entirely  distinct  from  its  individual  members 
arose  at  a  time  when  corporations  were  all  created  by  special  charters,  gen- 
erally granted  by  the  crown  ;  when  very  few  *  *  *  were  'stock'  corpora- 
tions, *  *  *  and  were  necessarily  monopolies.  *  *  *  in  the  United 
States  *  »  *  almost  all  private  corporations  *  *  *  gj-e  formed  under 
general  laws  *  *  *  for  almost  any  business  purpose.  *  *  *  "phe  asso- 
ciations thus  formed  *  *  *  differ  very  little  in  their  essential  attributes 
from  partnerships.  *  *  *  ot  late  years  parliament  has  enacted  statutes 
similar  in  their  scope  and  effect  to  our  general  laws  for  the  formation  of  pri- 
vate corporations.    The  English   courts  have  never  treated  the  joint-stock 
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companies  with  limited  liability,  formed  under  these  statutes,  as  being  identi- 
cal with  common  law  corporations,  but  have  always  carefully  distinguished 
between  them.  In  our  opinion,  the  American  courts  must,  in  time,  recognize 
and  enforce  the  same  distinction." 

In  Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S.  181,  on  189  (1888),Field, 
J.,  says:  "A  private  corporation  is  merely  axi  association  oi  individuals  united 
for  a  special  purpose  and  permitted  to  do  business  under  a  particular  name, 
and  have  a  succession  of  members  without  dissolution."  He  said  the  same 
in  Baltimore,  etc.,  E.  Co.  v.  Fifth  Baptist  Church,  108  U.  S.  317,  330  (1883). 

The  Am.  &  Eng.  Ency.  (4  vol.  185)  (1888),  says:  "A  corporation  is  a  body 
consisting  of  one  or  more  persons,  established  by  law  for  certain  specific  pur- 
poses, with  the  capacity  of  succession  (either  perpetual  or  for  a  limited 
period)  and  other  special  privileges  not  possessed  by  individuals,  yet  acting 
in  many  respects  as  an  individual." 

Mr.  Beach,  Commentaries  on  the  Law  of  Private  Corporations,  vol.  1,  §  1, 
1891,  after  noting  the  conflicts  in  definitions  giVeii,  says:  "Although  a  cor- 
poration is,  in  a  certain  sense,  something  distinct  from  its  members,  having  a 
life  independent  of  theirs,  the  truth  would  seem  to  lie  between  these  conflict- 
ping  views  of  its  nature.  *  *  *  The  effort  of  practical  inrisdiction  should 
J  be  to  regard  it  as  a  unit  or  aa  a.  cnlleaion  of  persons  acco'rdinp'  to  the  rRlatinn 
1  m  which  it  acts  in  a  given  instance.  As  has  been  aptly  said  to  this  point 
I  (quoting  I'roiessor  Pomeroy,  19  Am.  Law  Eev.  114)  'the  shield  will  be  either 
white  or  red  accordingly  as  it  is  viewed  from  the  one  side  or  the  other.'  " 

Mr.  Thompson,  Commentaries  on  Corporations,  1895,  §1,  says:  "The 
most  usual  conception  of  a  corporation  is  that  it  is  a  collection  of  natural  per- 
sons, joined  together  by  their  voluntary  action  or  by  legal  compulsion,  by  or 
under  the  authority  of  an  act  of  the  legislature,  to  accomplish  some  purpose, 
pecuniary,  ideal,  or  governmental,  authorized  by  the  legislature,  under  a, 
scheme  of  organization  and  by  methods  thereby  prescribed  or  permitted: 
with  the  faculty  of  having  a  continuous  succession  during  the  period  pre- 
scribed by  the  legislature  for  its  existence,  of  having  an  individual  name  by 
which  it  may  make  and  take  contracts  and  sue  and  be  sued,  and  of  acting  as 
a  unit  in  re%pect  of  all  matters  within  the  scope  of  the  purposes  for  which  it 
was  created." 

Mr.  Clark,  Handbook  of  the  Law  of  Private  Corporations,  1897,  §§  1,  2,  3, 
says :  "A  corporation  aggregate  is  a  collection  of  individuals  united,  by  author- 
ity of  law,  into  one  body,  under  a  special  denomination,  with  the  capacity  of 
perpetual  succession.  Every  corporation  aggregate  consists  of,  (a)  A  collec- 
tion of  individuals.  (6)  A  legal  entity,  which  is,  for  many  purposes,  in  con- 
templation of  law,  separate  and  distinct  from  the  members  who  compose  it. 
For  the  purpose  of  acquiring,  holding,  and  conveying  property,  contracting 
obligations,  incurring  liabilities,  suing  and  being  sued,  a  corporation  is 
>  regarded  in  law  as  a  legal  entity  separate  and  distinct  from  the  members  who 
compose  it.  *  *  *  That  a  corporation  is  thus  a  legal  entity,  separate  and 
distinct  from  the  members  who  compose  it,  is  a  mere  legal  fiction  introduced 
for  the  convenience  of  the  corporation  in  transacting  business,  and  of  those 
who  do  business  with  it;  and  when  urged  to  an  intent  and  purpose  not  within 
its  reason  and  policy,  it  will  be  disregarded,  and  the  fact  that  the  corporation 
is  really  a  collection  of  individuals  will  be  recognized,  even  at  law.  Courts 
of  equity,  in  numerous  instances,  look  behind  the  corporate  entity,  and  recog- 
,^  nize  the  individual  members  and  will  do  so  whenever  justice  requires." 

It  seems  from  the  foregoing,  and  still  more  from  the  further  treatment  of 
the  subject  by  Mr.  Beach,  Mr.  Thompson  and  Mr.  Clark,  that  "the  collection 
of  individuals"  is  emphasized  only  by  being  placed  first  in  their  definitions 
as  Mr.  Kyd  did,  and' is  not  made  especially  prominent  as  a  principle  from 
which  to  deduce  theories  of  corporate  rights  and  liabilities,  as  is  the  case  with 
Mr.  Morawetz  and  Mr.  Taylor. 

Mr.  Trapnell  in  "The  Logical  Conception  of  a  Corporation," — a  paper 
read  before  the  West  Virginia  Bar'Association  in  1896,  defines  a  corporation 
as  "an  association  of  individuals  formed  under  the  sanction  of  the  state,  for 
a  distinct  and  definite  purpose."     He  specifies  particularly  that  the  associa- 
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tion  originates  in  an  agreement  between  individuals,  which  becomes  effective 
only  through  a  special  charter  or  general  enabling  act,  the  provisions  of 
which  are  accepted  by  the  execution  of  the  agreement;  the  peculiar  mode  of 
existence  is  perpetual,  actual  or  potential ;  the  distinct  feature  of  its  termina- 
tion is  the  state's  powfer  to  dissolve  for  violation  of  the  law ;  the  distinctive 
features  as  to  membership  are  the  effect  of  assignment  of  stock,  and  the  confin- 
ing of  rights  and  liabilities  strictly  to  the  proper  purposes  of  the  corporation ; 
as  to  the  state's  sanction,  it  must  be  an  express  legislative  one,  which  operates 
both  as  a  grant  of  poieers  forming  a  contract  with  the  state,  and  as  a  law,  pre- 
scribing certain  forms  and  modes  of  action,  and,  as  to  the  purpose,  it  must  be 
a  definite  one,  and  no  corporate  power  is  to  be  exercised  outside  of  this  ex- 
press or  necessarily  implied  purpose,  under  penalty  of  forfeiture,  and  no 
corporate  liability  will  arise  therefrom  except  by  way  of  estoppel ;  the  cor- 
porate actions  must  be  through  the  forms  and  by  the  parties  or  officers  pre- 
scribed, and  the  funds  must  be  applied  only  to  the  purposes  indicated,  with- 
out diversion  or  dissipation  to  the  prejudice  of  members  or  creditors.  The 
foregoing  is  the  substance  of  what  he  submits  "as  a  logical  statement  of  all 
the  elements  essential  to  a  modern  business  corporation,  with  such  analysis 
of  each  as  is  necessary  to  differentiate  a  corporation  from  all  other  associa- 
tions known  to  law,  as  regards  that  particular,"  in  other  words  "to  exhibit  the 
anatomy  of  a  healthy  corporation.'''  He  says  further:  "It  seems  worth  while 
to  attempt  to  embody  a  clear  conception  of  a  corporation — immortality, 
'corporate  identity,'  'perpetual  succession,'  and  all — without  any  aid  from 
the  'artificial'  person  whom  Coke  and  Blackstone  regarded  so  lovingly,  and 
who  is  such  a  bugbear  to,  at  least,  one  modern  text  writer." 


Sec.  2^     In  its  rAation  to  the  state  a  corporation  is  considered 

mchise  held  by  the  members  in  their  individual 

ling  them  in  their  collective  or  corporate  capac- 

exercise  other  or  secondary  franchises,  rights 

ature  of  a  franchise. 

THE   PEteLE^TC,  Ex   Eel.  The  Attornby-Genbeal,   v.  THE  UTICA 
INSURANCE  COMPANY.^ 

1818.     In  the  Supreme  Court  of  New  York.     15  Johnson  (N. 

Y.)  *358-*395. 

[Information  in-  the  nature  of  quo  warranto  against  the  Utica  In- 
surance Company, — a  company  authorized  to  do  all  kinds  of  insur- 
ance business,  and  "in  general  of  doing  and  performing,  in  these  op- 
erations, all  the  business  generally  performed  by  insurance  companies, 
excepting  therefrom  that  this  corporation  shall  not  engage  in  loaning 
any  money  upon  bottomry  and  respondentia  nor  in  making  any  in- 
surance upon  any  life    or   lives," — for  using  without  any   warrant, 

'  See  note  at  end  Of  this  article,  p  157. 

^  Statement  of  facts  condensed,  parts  of  arguments,  and  parts  of  opinion 
omitted. 

8 — WiL.  Cases. 
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charter  or  grant  the  followihg  liberties,  privileges  and  franchises  to 
wit,  that  of  becoming  proprietors  of  a  bank  or  fund  for  the  purpose  of 
issuing  notes,  receiving-deposits,  making  discounts,  and  transacting 
other  business  which  incorporated  banks  may  and  do  transact  by  vir- 
tue of  their  respective  acts  of  recor'poratioh,  all  of  which  liberties, 
privileges  and  franchises  the  said  company  have  usurped  and  still  do 
usui-p  upon  the  people  of  the  state.  The  bank  pleaded  authority 
under  their  act  of  incorporation  and  the  people  demurred.] 

Attorneys  [Harrison  and  T.  A.  Emmet\  for  the  insurance  com- 
pany maintained:  I.  The  acts  charged  against  the  defendants  aie 
Xiot  the  exercise  of  franchises ;  and  therefore  an  information  in  the 
nature  of  a  writ  of  quo  warranto  will  not  lie  against  them.  Fran- 
chise or  not  is  a  question  of  law  and  is  not  admitted  by  the  de- 
murrer. A  franchise  is  a  royal  privilege,  or  branch  of  the  royal  pre- 
rogative, .  subsisting  in  the  hands  of  the  subject,  by  grant  from  the 
crown.  A  writ  of  quo  warranto  is  the  king's  writ  of  right  and 
and  issues  where  a  franchise  is  usurped,  or  forfeited  by  misuser.  (2 
Bl.  Cpm.  37,  Finch's  Law  38,  164,  166;  3  Cruises'  Dig.  278,  tit.  27, 
§  I.)  The  word  "franchises"  is  often  used,  in  common  parlance,  in 
a  veiy  broad  sense,  for  all  liberties,  but  its  legal  or  technical  signifi- 
cation is  more  confined.  A  franchise  was,  always,  in  England,  a 
gem  in  the  royal  diadem.  It  was  inherent  in  the  crown  from  the  first 
institution  of  monarchy.  But  the  right  of  banking  was  never  a  fran- 
chise or  branch  of  the  royal  prerogative.  The  bank  of  England  was 
established  in  1694,  pursuant  to  an  act  of  parliainent  (5  W.  &  M., 
cap.  20),  which  authorized  their  majesties,  William  and  Mary,  to 
grant  a  commission  to  take  subscriptions  from  individuals,  and  to  in- 
corporate them.  Had  the  power  of  banking  been  a  royal  franchise, 
this  special  authority  from  parliament  would  not  have  been  necessary. 

In  1697  (8  &  9  W.  &  M.,  ch.  20,  §  28)  it  was  enacted  that  during 
the  continuance  of  the  bank  of  England,  no  other  bank,  or  any  other 
corporation,  society,  fellowship,  company  or  constitution,  in  the  na- 
ture of  a  bank,  should  be  erected  or  established,  etc.,  by  act  of  parlia- 
ment. 

This  still  left  individuals  and  ancient  corporations  free  to  bank.  But 
in  1708  (7  Anne,  ch.  7,  §  61),  it  was  enacted,  that  during  the  continu- 
ance of  the  bank  of  England,  it  should  not  be  lawful  for  any  corpora- 
tion erected,  or  to  be  erected  (other  than  said  bank),  or  for  any  other 
persons  in  partnership,  exceeding  the  number  of  six  persons,  to  take 
up  money  on  their  bills  or  notes,  etc.  It  is  clear,  then,  that  if  parlia- 
ment had  not  interfered,  all  corporations  might  lawfully  have  carried 
on  banking  business;  the. act  of  7  Anne,  restraining  them,  does  not 
declare  it  unlawful,  but  merely  prohibits  the  exercise  of  the  power 
while  the  bank  of  England  continued.  It  is  rrianifest,  therefore,  that 
in  England,  banking  was  not  considered  as  a  royal  franchise ;  and 
private  banking  is  now  carried  on  in  that  countiy  by  associations  of 
partnership  of  not  more  than  six  persons. 

If  we  look  to  the  acts  of  our  legislature,  we  shall  find  that  they 
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speak  the  same  doctrine.  Numerous  acts  of  incorporation  have  been 
passed  since  the  restraining  act  of  April  ii,  1804,  each  of  which  con- 
tains a  special  clause  to  restrain  the  corporation  from  banking. 

[Here  the  counsel  enumerated  more  th.a.-D.  fifty  acts  passed  since  1804,  which, 
he  said,  contained  a  special  restraining  clause.] 

It  is  remarkable,  also,  that  in  the  same  session  in  which  the  restrain- 
ing act  was  passed  there  was  an  act  of  incorporation  passed  containing 
a  special  prohibition  against  banking.  What  stronger  evidence  can 
be  wanted  of  the  sense  of  the  legislature  that  the  right  of  banking  is 
not  a  franchise,  but  exists  at  large  in  every  citizen,  and  may  be  freely 
exercised,  unless  expressly  restrained  by  the  legislature  ? 

The  right  was  open  to  every  individual,  and  the  defendants,  being 
created  a  corporation,  have,  as  its  inseperable  incidents,  a  perpetual 
succession,  a  capacity  to  sue  and  be  sued,  a  right  to  purchase  and  hold 
land,  to  have  a  common  seal,  and  to  make  by-laws,  etc.  (Kyd  on 
Corp.,  69,  70.)  They  might  therefore,  as  well  as  any  individual, 
carry  on  banking  business,  unless  expressly  prohibited.  If,  then, 
this  is  not  a  royal  franchise,  no  information  in  the  nature  of  a  writ  of 
quo  -warranto  lies ;  for  these  informations  have  been  substituted  in  the, 
place  of  that  ancient  prerogative  writ.  (2  Co.  Inst.  496,  i  Bulst.  55, 
56;  Rex  V.  Marsden,  3  Burr.  1817,  per  Wilmot,  J.) 

Not  a  case  can  be  found  in  which  a  writ  of  quo  warranto  has  been 
brought,  or  an  information  in  the  nature  of  one  filed  for  exercising  the 
right  of  banking.  , 

In  The  King  v.  Shepherd  (4  Term  Rep.  381),  Lord  Kenyon  said, 
that  the  old  writ  of  quo  -warranto  lay  only  where  there  was  a  usurpa- 
tion on  the  rights  and  prerogatives  of  the  crown ;  and  that  an  infor- 
mation in  the  nature  of  a  quo  warranto  could  be  only  granted  in  such 
cases.  So,  in  The  King  v.  The  Corporation  of  Bedford  Level  (6 
East  359),  Lawrence,  J.,  says  it  has  been  always  understood  that  a 
quo  warranto  only  lay  for  encroachments  on  franchises  created  by  the 
crown. 

Again,  for  the  exercise  of  any  power  incidental  to  a  corporation  or 
association,  a  writ  of  quo  warranto  does  not  lie.  As  well  might  it  lie 
to  ascertain  by  what  authority  individuals  assembled  for  political  pur- 
poses. A  person  entitled  to  a  manor  need  not  show  by  what  title  he 
holds  a  court  baron,  for  that  is  incident  to  a  manor.  (Rex  v.  Stan- 
ton, Cro.  Jac.  259,  260.) 

But  it  is  said  the  restraining  act  has  made  banking  a  franchise,  and 
that  no  person  can  now  exercise  the  right,  withovit  showing  a  legisla- 
tive grant.  Suppose  in  England,  after  the  restraining  act,  more  than 
six  persons  had  associated  as  bankers,  would  an  information,  in  nature 
of  a  quo  warranto,  have  been  filed  against  them .?  No.  Their  acts 
would  have  been  illegal  and  void.  How  have  the  legislature  assumed 
this  prerogative  and  franchise  ?  How  have  they  taken  to  themselves 
what  was  before  the  common  right  of  every  citizen?  By  prohibiting 
all  unincorporated  banking  associations.  Is  everything  which  is  made 
the  subject  of  exclusive  right  or  grant  a  franchise,  and  to  be  tried  by 
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a  quo  warranto  ?  Ferries,  running  of  stages,  and  steamboats  are  made 
exclusive  rights,  yet  it  has  never  been  supposed  that  an  information 
in  nature  of  quo  warranto  would  lie  in  case  of  any  invasion  of  these 
rights. 

Again,  the  restraining  act  is  not  in  conjunctive ;  it  declares  that  "no 
person  unauthorized  by  law  shall  subscribe  to,  or  become  a  member 
of,  any  association,  institution  or  company,  or  proprietor  of  any 
bank  or  fund  for  the  purpose  of  issuing  notes,  receiving  deposits,  mak- 
ing discounts,  or  transacting  any  other  business  which  incorporated 
banks  may  or  do  transact,  by  virtue .  of  their  respective  acts  of  incor- 
poration." By  this  act  the  legislature  assu?ne  the  rights  specified. 
They  do  not  resume  a  franchise.  If  the  legislature  can  thus  assume 
all  rights  common  to  the  citizen,  there  is  no  commercial  business  what- 
ever which  they  may  not  prohilsit ;  and  so  the  chamber  of  commerce 
apprehended.  And  on  their  petition  the  sections  to  the  act,  27th 
session,  chapter  no,  sections  8  and  9,  were  passed  in  explanation  of 
the  restraining  act.  It  was,  in  effect,  an  act  to  restrain  commercial 
partnerships  or  companies,  but  the  explanatory  sections  do  virtually 
repeal  the  restraining  act. 

It  may  be  said  that  banking  is  quasi  a  franchise  or  branch  of  preroga- 
tive. But  when  every  individual  has  a  right  to  bank,  how  can  it  be, 
in  any  degree  or  shape,  a  franchise?  The  act  merely  restrains  asso- 
ciations. Every  citizen,  or  inhabitant,  may,  if  he  pleases,  be  a  banker. 
Can  it  be  possible  that  the  legislature  may  assume  to  itself  the  rights 
of  eveiy  citizen  ?  Such  is  not  the  law  of  England.  If  it  is  the  law  of 
any  country,  it  is  that  of  Turkey,  where,  alone  it  can  be  imagined  that 
the  common  rights  of  man  should  be  doled  out  for  the  purposes  of 
gain.  The  mind  revolts  at  the  idea  of  a  legislature  bargaining  out 
the  common  rights  of  the  citizen  for  money.  If  the  exercise  of  the 
right  be  injurious,  prohibit  it.  What  is  granted  should  be  given 
freely.  A  Contrary  doctrine  would  be  attended  with  the  most  per- 
nicious effects.     *     *     * 

Van  Buren'm.  re-ply.  «  »  »  The  general  demuiTer  admits,  that 
the  power  exercised  by  the  defendants  is  a  franchise;  and  it  follows, 
that  this  is  the  proper  remedy.  But  is  it  not  a  franchise?  The 
chancellor  had  no  doubt  on  the  question.  He  says,  that  "the  right 
of  banking  was  formerly,  a  common  law  rig'ht  belonging  to  indi- 
viduals, and  to  be  exercised  at  their  pleasure. 

But  the  legislature  thought  proper,  by  the  restraining  act  of  1804, 
which  has  since  been  re-enacted,  to  take  away  that  right  from  all  per- 
sons not  specially  authorized  by  law.  Banking  has  now  become  a  fran- 
chise derived  from  the  grant  of  the  legislature,  and  subsisting  in  those 
only  who  can  produce  the  grant ;  if  exercised  by  other  persons,  it  is 
the  usurpation  of  a  privilege  for  which  a  competent  remedy  can  be 
had  by  the  public  prosecutor  in  the  supreme  court."  This  ought, 
perhaps,  to  be  a  sufficient  authority  on  this  question.  But  to  pursue 
it  further:  A  franchise  is  a  liberty  or  privilege.  There  is  a  distinction 
between  royal  and  common  franchises — between  those  of  the  sov- 
ereign and  those  of  the  people,  as  the  right  of  trial  by  jury.     When 


§  22  THE   CORPORATION  AS   A  FRANCHISE.  11/ 

the  colony  became  a  sovereign  and  independent  state  the  people  suc- 
ceeded to  all  the  rights  and  privileges  oininglish  subjects,  and  more,' 
they  succeeded  to  all  the  rights  and  privileges  of  the  crowm  or  sov- 
ereign. The  legislature  have,  accordingly,  from  time  to  time  granted 
various  exclusive  liberties  and  privileges,  or  franchises,  to  citizens. 
By  the  restraining  act  of  the  nth  of  April,  1804,  the  legislature  did 
take  to  itself  the  right  or  liberty  of  banking.  What  was  before  com- 
mon to  all  ceased  to  be  so,  and  became  a  franchise  or  privilege  in  the 
government,  not  to  be  exercised  by  citizens,  unless  by  grant.  Whether 
this  was  a  franchise  in  England  or  not,  it  is  made  a  franchise  here, 
and  the  legislature  were  competent  to  make  it  so.  It  is  true  that  pri- 
vate individuals  may  bank,  but  the  defendants  are  an  association  car- 
rying on  banking  business  in  violation  of  the  act  of  the  i  ith  of  April, 
1804,  passed  expressly  to  prevent  any  unauthorized  or  unincorporated 
association  from  banking.  Being  a  privilege,  then,  which  the  defend- 
ants could  not  lawfully  exercise  without  a  grant  from  the  legislature, 
it  comes  within  the  very  definition  which  has  been  given  of  a  franchise. 
W^e  could  not  proceed  by  indictment,  for  the  act  gives  a  penalty,  and 
not  to  the  people,  but  to  the  informer.  If  this  remedy  does  not  lie, 
there  is  no  remedy,  civil  or  criminal.  It  is,  at  least,  a  liberty  in  the 
nature  of  a  franchise ;  and  this  is  the  only  and  proper  remedy.   *  *  * 

Thompson,  Ch.  J.,  delivered  the  opinion  of  the  court.  *  *  *  It  may 
safely  be  admitted,  that  formerly  the  right  of  banking  was  a  common 
law  right  belonging  ttf  individuals  and  to  be  exercised  at  their  pleasure. 
It  can  not,  however,  admit  of  a  doubt  that  the  legislature  had  author- 
ity to  regulate,  modify  or  restrain  this  right.  This  they  have  done  by 
the  restraining  act  of  1804  (sess.  27,  ch.  117),  and  which  has  since 
been  re-enacted  and  continued  in  full  force  (2  N.  R.  L.  234).^  The 
construction  which  has  been  given  by  this  court  to  the  act  is,  that 
it  extends  only  to  associations  or  companies  formed  for  banking  pur- 
poses, and  not  an  individual  who  carries  on  banking  operations  alone, 
and  on  his  own  credit  and  account  (14  Johns.  Rep.  205).  The  right 
of  banking,  therefore,  by  any  company  or  association,  has,  since  the 
restraining  act,  become  a  franchise,  or  privilege ,  derived  from  the  grant 
of  the  legislature,  and  subsisting  only  in  such  companies  or  associations 
as  can  show  such  grant.  The  defendants  have,  accordingly,  set  up, 
as  their  authority  or  charter,  for  the  exercise  of  this  privilege,  an  act 
passed  the  29th  of  April,  1816,  entitled '"an  act  to  incorporate  the 
Utica  Insurance  Company."  The  real  inquiry  is  whether  this  act 
contains  any  such  grant  of  banking  privileges.     *     *     *' 

Many  powers  and  capacities  are  tacitly  annexed  to  a  corporation  duly 
created ;  but  they  are  such  only  as  are  necessary  to  carry  into  effect 
the  purposes  for  which  it  was  established.  The  specification  of  certain 
powers  operates  as  a  restraint  to  such  objects  ohly,  and  is  an  implied 
prohibition  of  the  exercise  of  other  and  distinct  powers.  A  contrary 
doctrine  would  be  productive  of  mischievous  consequences,  especially 
with  us,  where  charter  privileges  have  been  so  alarmingly  multiplied. 
*     *     *     I  am,  accordingly,  of  opinion  that  the  defendants  are  un- 

'  1  R.  S.  712. 
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authorized,  by  law,  to  enter  into  such  business,  and  that  judgment  of 
ouster  ought  to  be  rendered  against  them, 

Spencer,  J.  Two  questions  have  been  brought  forward  in  the  ar- 
gument: (i)  Whether  an  information  in  the  nature  oi  quo  warranio 
will  lie  in  this  case;  (3)  Whether  the  defendants  have  authority, 
under  the  act  incorporating  the  Utica  Insurance  Company,  to  carry  on 
banking  operations  in  the  manner  set  forth  in  their  plea. 

The  statute  (i  N.  R.  L.  108)  (2  R.  S.  581)  gives  this  writ  against 
any  person  who  shall  usurp,  intrude  into  orunlawfuUy  hold  and  execute 
any  office  or  franchise  within  this  state  ;  and  if  the  right  set  up  by  the 
defendants  is  a  franchise,  and  the  act  under  which  they  claim  to  exercise 
it  does  not  confer  it,  then  the  defendants  are  subject  to  this  prosecution. 

A  franchise  is  a  species  of  incorporeal  hereditament ;  it  is  defined 
by  Finch  (164)  to  be  a  royal  privilege,  or  a  branch  of  the  king's  pre- 
rogative subsisting  in  the  hands  of  a  subject ;  and  he  says  that  fran- 
chises being  derived  from  the  crown,  they  must  arise  from  the  king's 
grant,  or,  in  some  cases,  may  be  held  by  prescription,  which  presup- 
poses a  grant ;  that  the  kinds  are  various,  and  almost  infinite,  and 
they  may  be  vested  in  natural  persons  or  in  bodies  politic. 

All  the  elementary  writers  agree  in  adopting  Finch's  definition  of  a 
franchise,  that  it  is  a  royal  privilege  or  branch  of  the  king's  preroga- 
tive, subsisting  in  the  hands  of  a  subject. 

An  information,  in  the  nature  of  a  writ  of  gruo  warranto ,  is  a  sub- 
stitute for  that  ancient  writ,  which  has  fallen  into  disuse ;  and  the 
information  which  has  superseded  the  old  writ  is  defined  to  be  a 
criminal  method  of  prosecution,  as  well  to  punish  the  usurper  by  a 
fine  for  the  usurpation  of  the  franchise,  as  to  oust  him,  and  seize  it  for 
the  crown.  It  has,  for  a  long  time,  been  applied  to  the  mere  purpose 
of  trying  the  civil  right,  seizing  the  franchise  or  ousting  the  wrongful 
possessor,  the  fine  being  nominal  only.  (3  Inst.  281,  pi.  12;  3  Burr. 
1.817,  4  Term  Rep.  381,*!  Bulst.  55.) 

If  there  are  certain  immunities  and  privileges  in  which  the  public 
have  an  interest,  as  contra-distinguished  from  private  rights,  and 
which  can  not  be  exercised  without  authority  derived  from  the  sover- 
eign power,  it  would  seem  to  me  that  such  immunities  and  privileges 
must  be  franchises ;  and  the  act  for  rendering  the  proceedings  upon 
writs  of  mandamus,  and  infonniations  in  the  nature  of  quo  warranto, 
more  speedy  and  effectual,  presupposes  that  there  are  franchises,  other 
than  offices,  which  may  be  usurped  and  intruded  into. 

If  in  England^  a  privilege  in  the  hands  of  a  subject,  which  the  king 
alone  can  grant,  would  be  a  franchise,  with  us  a  privilege,  or  immun- 
ity of  a  public  nature,  which  can  not  legally  be  exercised  without 
legislative  grant,  would  be  a  franchise.  The  act  commonly  called  the 
restraining  law  (sess.  27,  ch.  114),  (i  R.  S.  712)  enacts,  that  no  per- 
son, unauthorized  by  law,  shall  subscribe  to,  or  become  a  member  of, 
any  association,  or  proprietor  of  any  bank  or  fund,  for  the  purpose 
of  issuing  notes,  receiving  deposits,  making  discounts  or  transacting 
any  other  business  which  incorporated  banks  do,  or  may  transact,  by 
virtue  of  their  respectfve  acts  of  incorporations. 
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Taking  it  for  granted,  at  present,  for  the  purpose  of  considering 
whether  the  remedy  adopted  is  appropriate,  that  the  defendatits  have 
exercised  the  right  of  banking,  without  authority,  and  against  the 
provisions  of  the  restraining  act,  they  have  usurped  a  right  which'  the 
legislature  have  enacted  should  only  be  enjoyed  and  exercised  by 
authority  derived  from  them.  The  right  of  bankings  since  the  re- 
straining act,  is  a  privilege  or  immunity  subsisting  in  the  hands  of 
citizens,  by  grant  of  the  legislature.  The  exercise  of  the  right  of 
banking,  then,  with  us,  is  the  assertion  of  a  grant  from  the  legisla- 
ture to  exercise  that  privilege,  and  consequently  it  is  the  usurpation 
of  a  franchise,  unless  it  can  be  shown  that  the  privilege  has  been 
granted  by  the  legislature.  An  information,  in  the  nature  of  a  writ 
of  quo  warranto,  need  not  show  a  title  in  the  people  to  have  the  par- 
ticular franchise  exercised,  but  calls  on  the  intruder  to  show  by  what 
authority  he  claims  it,  and  if  the, title  set  up  be  incomplete,  the  peo- 
ple are  entitled  to  judgment.    (2  Kyd  oh  Corp.,  399 ;  4  Burr.  2146-7.) 

This  position  is  illustrated  by  the  nature  and  form  of  the  informa- 
tion ;  the  title  of  the  king  is  never  set  forth  ;  but  after  stating  the  fran- 
chise usurped,  the  defendant  is  called  upon  to,  show  his  warrant  for 
exercising  it. 

This  consideration  answers  the  argument  urged  by  the  defendant's 
counsel,  that  banking  was  not  a  royal  franchise  in  England,  and  that 
it  is  not  a  franchise  here  which  the  people,  in  their  political  capacity, 
can  enjoy  ;  for  if  their  title  to  enjoy  it  need  not  be  set  out  in  the  infor- 
mation, it  is  not  necessary  that  it  should  exist  in  them  at  all.'  In  the  case 
of  The  King  v.  Nicholson  and  Others  (i  Str.  303),  it  appeared  that 
by  a  private  act  of  parliament  for  enlarging  and  regulating  the  port  of 
Whitehaven,  several  persons  were  appointed  trustees,  and  a  power 
was  given  to  them  to  elect  others  upon  vacancies  by  death  or  other- 
wise. The  defendants  took  upon  them  to  act  as  trustees  without  such 
an  electiqn ;  and  upon  motion  for  an  information  in  the  nature  of  a 
quo  warranto  against  them,  it  was  objected,  by  the  counsel  for  the  de- 
fendants, that  the  court  never  grants  these  informations  but  in  cases 
where  there  is  usurpation  upon  some  franchise  of  the  crown ;  whereas, 
in  that  case  the  king  alone  could  not  grant  such  powers  as  are  exer- 
cised by  the  trustees,  the  consequence  of  which  was,  that  this  author- 
ity w^as  no  prior  franchise  of  the  crown.  To  this  it  was  answered, 
and  resolved  by  the  court,  that  the  nilelaid  down  was  too  general,  for 
that  informations  had  been  constantly  granted  when  any  new  jurisdic- 
tion or  public  trust  was  exercised  without  authority;  and  leave  to  file 
an  information  was,  accordingly,  granted.  This  case  is  a  strong  au- 
thority in  favor  of  this  proceeding. 

Many  cases  might  be  cited,  in  which  informations,  in  the  nature  of 
quo  -warranto,  have  been  refused,  where  the  right  exercised  was  one 
of  a  private  nature  to  the  injury  only  of  some  individual.  In  the 
present  case,  the  right  claimed  by  the  defendants  is  in  the  nature  of  a 
public  trust;  they  claim,  as  a  corporation,  the  rights  of  issuing  notes, 
discounting  notes  and  receiving  deposits.  The  notes  they  issue,  if 
their  claim  be  well  founded,  are  not  obligatory  on  the  individuals  who 
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compose  the  direction  or  are  proprietors  of  the  stock  of  the  corpora- 
tion. These  notes  pass  currently,  on  the  ground  that  the  corporation 
have  authority  to  issue  them,  and  that  they  are  obligatory  on  all  their 
funds ;  the  right  claimed  is  one,  therefore,  of  a  public  nature,  and,  as 
I  conceive,  deeply  interesting  to  the  community ;  and  if  the  defendants 
can  not  exercise  these  rights  without  a  grant  from  the  legislature ;  if 
they  do  exercise  them  as  though  they  had  a  grant,  they  are,  in  my 
judgment,  usurping  an  authority  and  privilege  of  a  public  kind  ;   and 

ove  perceive  that  it  is  not  necessary  that  the  right  assumed  should  be  a 
jji;ior  franchise  of  the  crown,  or  of  the  people  of  the  state. 

" — -Had  the  defendants  claimed  and  exercised  the  right  of  banking  as 
private  individuals,  I  agree  that  an  information  would  not  He  against 
them ;  they  would  have  been  subject  only  to  the  penalties  inflicted  by 
the  act;  but  they  claim  the  privilege  as  a  corporation,  and  under  a 
grant  from  the  legislature.  If  they  have  not  that  grant,  they  have 
exercised  and  usurped  a  franchise,  and  the  remedy  pursued  is  well 
adapted  to  the  case.  *  *  * 
Judgment  of  ouster. 

Note.  See  1896,  Meadowcroft  v.  People,  163  111.  56,  54  Am.  St.  447 ;  State  v. 
Woodmansee,  1  N.  Dak.  246.  But  see  1892,  State  v.  Scougal,  3  S.  Dak.  55,  44 
Am.  St.  E.  756,  holding  that  "Banking  was  not  a  franchise  at  common  law, 
and  except  as  to  the  privilege  of  issuing  notes  to  circulate  as  money,  can  not 
be  made  such  by  the  legislature.  See  also  1885,  In  Matter  of  Jacobs,  98  N.  Y. 
98,  50  Am.  Rep.  636  (act  forbidding  manufacture  of  cigars  in  certain  ways  and 
places  held  unconstitutional) ;  1885,  People  v.  Marx,  99  N.  Y.  377,  52  Am.  Eep. 
34  (prohibiting  sale  of  oleomargarine).  Also  1893,  Braoeville  Coal  Oo.  v. 
People,  147  III.  66,  37  Am.  S.  E.  206,  as  to  the  constitutional  restrictions  upon 
the  police  power  of  the  legislature.  As  to  corporate  franchises  particularly  see ' 
cases  in  addition  to  those  given  in  text:  1838,  Regents  v.  Williams,  9  Gill  & 
'J.  (Md.)  365,  31  Am.  D.  72;  1886,  Appeal  of  Pittsburgh,  etc.,  E.  E.  Co.,  132 
Pa.  St.  511,  9  Am.  St.  128;  infra, -p.  1342;  1846,  Enfield  Toll  Bridge  Co.  v.  Hart 
ford,  etc.,  E.  E.  Co.,  17  Conn.  454,  44  Am.  Dec. 556;  1892,  Mayor,  etc.,  v. 
Houston,  fete,  Ey.  Co.,  83  Tex.  548,  29  Am.  St.  E.  679;  1890,  Macon,  etc.,  R. 
E.  Co.  v.  Gibson,  85  Ga.  1,  21  Am.  St.  R.  135;  1846,  Miners'  Bank  v.  United 
States,  Morris  (Iowa)  482,  43  Am.  D.  115. 
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SPRING  VALLEY  WATER- WO EKS  v.  SCHOTTLEE  Et  Al.> 

1882.     In  the  Supreme  Court  of.  California.     62  Cal.  69-119." 

[Appeal  by  plaintiff  from  judgment  of  the  superior  court  of  the  city 
and  county  of  San  Francisco,  denying  a  writ  of  review,  and  confirm-' 
ing  the  action  of  the  board  of  equalization  of  that  city  and  county,  in 
raising  the  assessment  of  the  franchise  of  the  water-works  company 
from  $5,000  to  $5,000,000,  Ji]hg  state  con.stitiitioi;i  (art.  13.  §  i) 
prnvided;  "  A11  property  in  the  state  — :: — " — ^-— shall  betaved  'P  F!'"- 


portion  "to  its  value,  to  be  ascertained  as  provided  by  law-     T^'"'  ^"^'"^ 
^property,'  as  used  in  this  article  and  section,  is  hereby  declared  to  in- 

'  Statement  of  facts  condensed.     Parts  of  arguments  and  opinion  omitted 
"Affirmed  by  U.  S.  Sup.  Ct.,  Spring  Valley  W.  W.  v.  Schottler,  110  U.  S.  347. 
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elude  moneys,  credits,  bonds,  stocks,  dues,  franchises  and  all  other 
^^latIers  and  things,  real,  personal  and  mixed,  capable  oi  private  own- 
ersEip.'"  'ihe  water-works  company  was  organized  under  general 
acts  of  1850,  1853,  1858,  etc.,  P-ivino-  i^J-he  power  of  perpetual  jjijc- 
cession  for  fifty  years,  to  sue  and  be  sued,  to  make  and  use  a  seal, 
liold^pmchase  and  convey  necessary  real  and  personal  property,  ap- 
point jieceesary  officers  and  agents,  idivide  its  stock  into  shares,  riiake 
by-laws  to  regulate  its  manag-emen|  and  regulate  the  transter  ot  stock ; 
to  exercisjB  power  of  eminent  domain,  to  use  streets,  alleys,  ways,  et?., 
necessary  for  layvng^its  pipes,  to  furnish  WULei'  lO  Ihti  illliabilaillM'ar 
rates  fixed  '"  ''  prrrfrThrrl  wny,  grin  tHp  further  right  to  ^11  the  privi- 
leges, immunities  and  franchises  that  might  be  thereafter  granted  rn 
any  individual  or  corporation  relating  to  the  introduction  of  fresh 
water  into  any  city  or  town  of  the  state  tor  the  use  ot  the  inhabitants 
thereof."  The  state  constitution  also  provided  (art.  xi,  §  19) :  "Iri~ 
cities  where  there  are  no  public  works  owned  by  the  municipality  *  *  * 
any  individual  or  company  duly  incorporated  for  that  purpose  shall 
(subject  to  certain  provisions  as  to  damages)  have  the  privilege  of 
using  the  streets  for  laying  down  pipes,  etc."] 

J^ox  &  Kellogg^  for  appellant,  argued  : 

*  *  *  In  making  up  the  assessment,  the  revenue  officers  seem  to 
have  taken  it  for  granted  that  because  franchises  may  be  property,  they 
are  ex  necessitate  liable  to  assessment ;  and  to  have  overlooked  the  pro- 
vision of  the  constitution  and  the  statute,  that  they  can  only  be  prop- 
erty and  subject  to  taxation  when  "capable  of  private  ownership." 
According  to  their  theory,  the  elective  franchise,  the  freedom  of  speech, 
the  freedom  of  the  press,  the  most  valuable  of  all  franchises,  are  liable 
to  assessment  and  subject  to  taxation.  But  these  and  a  hundred  other 
franchises  are  not  "capable  of  private  ownership,"  and  therefore  not 
"property,"  and,  not  being  property,  are  not  subject  to  taxation. 

We  submit  that  nothing  but '  'property' '  is  subject  to  assessment  and 
taxation,  in  the  form  now  under  consideration,  under  the  constitution 
or  laws  of  this  state.  Only  those  "franchises"  can  be  classed  as 
"property  *  *  *  capable  of  private  ownership,"  which  are  de- 
fined by  the  supreme  court  of  the  United  States,  in  Bank  of  Augusta 
V.  Earle,  13  Pet.  519,  as  being  "special  privileges  conferred  by  gov- 
(;;rnment  nn  individuals., which  dn,  nnt  heloncr  to  the  citizens  ofjihg 
country  generally,  or  by  rominon  nVhtT"  Whetever  we  tinH  a  fran- 
chise held  to  be  property,  we  find  it  to  be  of  the  class  thus  clearly 
defined  by  the  highest  tribunal  in  the  land.  Of  these  are  street  rail- 
roads, turnpike  roads,  bridges,  ferries,  wharves  and  the  like. 

But  the  appellant  in  this  case  possesses  no  such  franchise.     There 
is  no  right  or  privilege  which  it  can  name,  or  upon  which  it  can  place, 
its  hand  and  say,  "This  is  mine;"  none  that  is  or  can  be  held  by  1 
it  in  "private  ownership."     It  owns  no  franchise;   it  simply  enjoys  1. 
the  privileges  conferred  by  law.     Its  -privileges  are  these  and  these  j 
only:       ( t )  tThe_rig-ht  "f  enrporatp    pyiste^cft.     This    is  a  privilege 
granted  by  the  legislature  to  all  the  people  of  the  state,  and  any  five 
of  its  inhabitants  may  enjoy  that  franchise  at  any  time,  when  they  see 
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fit  to  incorporate  for  any  purpose  for  which  men  may  contract  or  asso- 
ciate themselves  together.  (Civil  Code,  §  286.)  (2)  The  rig:lit . to 
acquire  property,  when  it  is  absolutely  necessary,  and  can  not  other- 
wise be  acquired  for  certain  jaf .  its  corporate  uses,  by  condemnation. 
This  is  a  right  which  can  never  be  exercised  without  enormous  cost, 
proportioned  to  the  value  of  the  thing  acquired,  and  which  is  not,  and 
can  not  be  held  in  private  ownership. 

TE  is  a  right  held  in  common  by  all  corporations  organized  for  the 
purpose  of  supplying  cities  and  towns  with  water  as  well  as  many 
others,  and  there  is  no  limit  to  the  number  of  corporations  which 
may  organize  and  actually  engage  in  the  business  of  supplying  the 
same  city  or  town.  (See  Statute,  1858,  p.  218;  Code  of  Civil  Pro- 
cedure, §  12370  (3)  The  rig-ht  to  lay  and  maintain  pipes  in  the' streets 
and  to  collect  water  rates.  Like  the  two  preceding,  so  of  this.  It 
is  not  a  right  which  is  or  can  be  held  "in  private  ownership."  By 
the  statute  of  185S,  above  cited,  and  under  which  the  appellant  is 
organized,,  it  is  a  right  guaranteed  to  eveiy  corporation  organized 
for  the  purpose  of  supplying  water  in  cities  and  towns,  with  no  limi- 
tation upon  the  number  that  may  engage  in  the  same  business  in  the 
same  city  or  town.  By  the  codes  the  same  right  is  also  guaranteed  to 
any  corporation  organized  for  such  purpose ;  but  under  them  it  could 
only  be  exercised  when  thereunto  authorized  by  ordinance  of  the  city. 
But  by  the  same  section  of  the  code,  the  city  authorities  were  pro- 
hibited from  granting  any  exclusive  privilege  of  the  kind.  (See  Civil 
Code,§§  548,  549.)  But  since  the  passage  of  both  the  statute  and 
the  code,  the  people,  in  the  majesty  of  their  power,  have  taken  away 
even  the  limitations  of  those  laws,  by  which  the  right  to  exercise  the 
privilege  was  limited  to  corporations,  and  no^y  it  is  a  right  common 
to  every  person  in  the  state  whether  incorporated  or  not. 

[After  quoting  provisions  of  art.  xi,  §  19,  of  the  constitution  above  given:] 

Thus  it  will  be  seen  that  under  the  constitution  of  the  state  it  is  im- 
possible that  there  should  be  a  franchise  of  this  kind — that  is  "capable 
of  private  ownership."  It  is  one  which  belongs  to  everybody,  and 
whoever  sees  fit  to  use  it  need  not  even  say  to  the  municipal  author- 
ities, "by  your  leave."  All  they  have  to  do  is  to  be  subject  to  gen- 
eral regulations  for  damages  and  indemnity  for  damages,  and  to 
supervision  of  the  street  superintendent,  as  to  the  mode  and  inanner 
of  using  the  street.  It  is  tnie"  that  article  xiv  of  the  constitution 
declares  the  right  to  collect  water  rates  to  be  a  franchise  which  can 
only  be  exercised  by  authority  and  in  the  manner  prescribed  by  law. 
But  that  does  not  militate  against  the  proposition  that  it  is  a  privilege 
.common  to  all,  and  not  "capable  of  private  ownership."  )( It  is 
[declared  to  be  a  franchise  solely  for  the  purpose  of  making  it  subject 
to  regulation  by  law,  and  without  giving  it  the  character  of  property 
or  private  ownership.  ^  These- are  all  the  franchises,  if  they  can  be 
called  such,  enjoyed  by  the  .appellant.  They  are  all  franchises  which  are 
enjoyed  by  every  inhabitant  of  the  state, which  are  not '  'capable  of  private 
ownership,"  and  therefore  not  liable  to  assessment  under  the  law. 
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P.  G.  Newland,    for  appellant,  argued : 

The  term  '■'■franchise^"  in  its  broad  senxp.^  ■m.panx  '■'■picpm.tition  from 
constraint  or  oppression^  liberty ,  freedom."  (^Webster.)  In  this  sense 
the  ngnt  to  vole  is  termed  a  '■'■franchise;^'  so  also  the  right  of  trial  by 
jury.,  freedom  pf  speech  and  freedom  of  the  press  are  termed '  '■franchise- ' ' 
The  declaration  of  the  constitution  that  the  word  '■'■property"  includes 
'■franchises  "  ce^rtainly  was  not  intended  to  apply  to  those  genercil  privi- 
leges and  rights  which  society  has  guaranteed  and  secured  to  individuals. 
The  '■'■franchises"  declared  by  the  constitution  to  be  property ,  must  be 
those  special  privileges^  exclusive  in  their  nature,  conferred  by  the  gov- 
ernment on  individuals,  and  having  the  incidents  and  attributes  of 
properly;  that  is  to  say,  they  must  be  capable  of  private  ownership,  of 
assignment  and  of  being  inherited.  In  this  sense  t'hey  are  included  in 
that  division  of  property  called  '■'■incorporeal  hereditaments;"  they  are 
things  without  body,  capable  of  being  inherited,  such  as  the  right  of 
'■ferry,"  or  the  right  of  '■'■fishery,"  or  the  right  to  maintain  a  '■'■toll" 
road,  conferred  upon  the  grantee,  his  heirs  or  assigns.  It  is  evidently 
in  this  sense  that  the  word  is  used  in  the  constitution,  for  in  it  the  ■word 
"property"  is  declared  to  include  "moneys,  credits,  *  *  *  fran- 
chises and  all  other  matters  and  things  real,  personal  and  mixed, 
capable  of  private  ownership."  The  last  words  attach  to  and  qualify 
all  the  taxable  things  referred  to  in  the  above  quotation. 

[After  quoting  the  provisions  Of  the  constitution  and  general  laws  relating 
to  the  formation  of  the  corporations:] 

Under  these  acts  the  petitioner  has  the  following  rights  and  privileges : 
I.  The  rlg-ht  to  be  a  corporation— that  is  to  say,  the  right  as  an  arti- 
ficial being,  to  act  under  an  artificial  name,  and  to  exercise  certain 
powers  and  duties  of  a  natural  person,  among  others,  to  sue  and  be 
sued,  and  to  purchase,  hold,  sell  and  convey  real  and  personal  prop- 
erty. Under  the  act  of  1853,  any  three  or  more  persons  could  asso- 
ciate themselves  together  and  form  a  water-company,  by  signing  and 
filing  the  proper  certificate.  This  was  a  privilege  made  by  the  laws 
of  common  right  and  general  enjoyment.  All  persons  could  exercise 
it.  Under  the  civil  code,  section  286,  "Private  corporations  may  be 
formed  for  any  purpose  for  which  individuals  inay  lawfully  associate 
themselves,"  and  any  five  persons  may  associate  themselves  together 
and  form  such  corporation. 

It  appears,  then,  that  the  right  to  be  a  corporation  is  simply  a 
privilege  conferred  by  the  general  law  upon  any  number  of  persons,  not 
less  than  three  in  the  one  case  or  five  in  the  other,  whoever  they  may 
be,  who  may  wish  to  associate  themselves  together,  to  exercise,  as  an 
associated  body,  under  an  artificial  name,  certain  powers  and  perform 
certain  duties  of  a  natural  person.  In  other  words,  a  corporation  is  a 
bundle  of  faculties.  Could  the  faculty  of  a  natural  person  to  sue  and 
be  sued,  or  his  faculty  to  acquire  and  possess  property,  be  assessed  as 
property.?  The  right  to  the  things  sued  for,  which  constitute  choses. 
in  action,  or  the  property  acquired  and  possessed  could  be  assessed 
both  to  natural  and  artificial  beings,  but  not  mere  faculties  or  pow- 
ers.     The  right  to  be  a  corporation  is  simply  the  right  to  exist  at  the 
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will  of  the  creaftor.     Can  the  right  to  exist  either  as  a  natural  or  arti- 
ficial being  be  valued  as  property  ? 

3.  Under  the  act  of  1858  water  companies  are  granted  the  privilege 
of  exercising  the  power  of  eminent  domain;  but  tKey'exercise  this  privi- 
lege simply  as  the  agents  of  the  state,  for  the  purpose  of,  serving  a 
pulilic  use,  to  which  their  powers  and  property  are  delegated.  This 
agency  may  be  revoked  at  any  time.  It  is  a  naked  power — not  a 
power  coupled  with  an  interest.  Can  the  agency  of  the  agent,  whether 
natural  or  artificial,  be  assessed  as  property?     *     *     * 

3.  The  only  other  right  or  privilege  conferred  by  the  general  law  of 
1858,  upon  water  companies,  is  the  right  of  laying  down  pipes  in  the 
streets  of  the  city,  and  supplying  the  inhabitants  with  water  at  rates 
fixed  by  law;  but  this  right  is  not  only  common  to  all  water  com- 
panies, but  is  also  conferred  by  art.  xi,  §  19,  and  art.  xiv,  of  the  new 
constitution,  on  all  individuals,  so  that  this  right  which,  if  granted 
absolutely  and  exclusively  to  a  single  individual  or  a  single  corpora- 
tion, and  his  or  its  assigns,  might  be  regarded  as  property,  has  been 
by  the  fundamental  law  of  the  state  made  a  matter  of  common  right 
and  general  enjoyment.  It  is  true  that  everybody  does  not  exercise 
this  right  or  privilege,  just  as  everybody  does  not  exercise  the  rig'ht  to 
vote,  but  everybody  has  the  right  to  exercise  it,  and  it  is  even  more 
unlimited  and  general  than  the  right  to  vote,  for  the  latter  right  is 
conferred  only  upon  native-born  inhabitants  over  twenty-one  years 
of  age,  and  upon  naturalized  citizens,  whilst  the  former  right  can 
be  exercised  by  anybody,  whether  adult  or  minor,  citizen  or  alien. 
This  right  or  privilege  has  none  of  the  incidents  of  ownership  ;  no  one 
can  sell  it,  for  every  body  has  it,  and  no  person  can  gain  by  the  acces- 
sion of  the  right  of  another. 

We  have  thus  classified  all  the  rights  and  privileges  of  water  com- 
panies under  the  general  law,  and  the  constitution  of  the  state,  and  we 
find  that  they  are  all  subject  to  alteration  and  entire  revocation  by  the 
state ;  they  are  privileges  enjoyed,  not  property  owned.  Webster  de- 
fines property  to  be :  "4.  T^e  exclusive  right  of  possessing,  enjoy- 
ing  and  disposing  of  a  thing,  ^pyanefikip.  6.  An  estate,  whether  m 
lands,  goods  oTnwSney."  BTackstone,  book  i,  page  138,  speaksjsf 
prpp©*ty-.asan  absolute  right  "which  consists  in  the  free  use,  enjoy- 
iT|f^rit  finH  disp'-'gfii  -ft  "''  hia  nrqniriiTTf)ris^mfhrrTTti--i»Hy--x^ 
diminution  save  only  by  the  laws  of  the  land,''~aTrd~~ni  alloQiei'  Ijhlt^e, 
book  2,  page  2,  speaks  of  the  right  of  property  as  "that  sole  and  de- 
spotic doHiinion  which  one  man  claims  and  exercises  over  the  exter- 
nal things  of  the  world  in  total  exclusion  of  the  right  of  any  other 
individual  in  the  universe."  Bouvier,  in  his  Law  Dictionaiy,  in  de- 
fining the  word  property,  says:  "It  is  the  right  to  enjoy  and  to  dis- 
pose of  certain  things  in  the  most  absolute  manner,  *  *  *  so 
that  property,  considered  as  an  exclusive  right  to  things  contains  not 
only  a  right  to  use  those  things,  but  a  right  to  dispose  of  them,  either 
by  exchanging  them  for  other  things,  or  by  giving  theni  away  to  any 
other  person  without  any  consideration,  or  even  throwing  them  away." 

Can  it  be  said  that  any  of  the  rights  or  privileges  conferred  on  the 
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petitioner  by  general  laws,  subject  to  alteration,  amendment  or  repeal, 
come  within  the  definition  of  the  term  "property"  ?  «  *  *  Under 
the  new  constitution  it  is  impossible  to  grant  a  franchise,  in  the  property 
sense  of  that  term,  to  either  natural  or  artificial  persons,  for  it  declares 
(art.  I,  §  2i);  "No  special  privileges  or  immnnitinn  ihnll  bp  [jrnntiFi^ 
which  may  not  be  altered.  rev"^f;rl  "'"  '-"p^-^i"'^  i-'y  tb"  1f;nr;t!if.<-nvo  ^ 
Nor  shall  any  class  ot  citizens  be  granted  privileges  or  immunities 

wETclrapOH  Lhti  U'Aliia  Leims  shall  not  be  grari/prl  tr>  cill  rif-^p^^ij  "     Arirl , 

again  (ai'L.  4,  §  2,^'): — "Thti  Itigislature  shall  not  pass  local  or  special 
laws  in  any  of  the  following  enumerated  cases,  that  is  to  say:  Grant- 
ing to  any  corporation,  association  or  individual  any  exclusive  right, 
privilege  or  immunity  in  all  cases  where  a  general  law  may  be  made 
applicable." 

It  is  evident,  therefore,  that  the  day  of  "franchises"  as  property  is 
over.  The  whole  tendency  of  the  civilized  government,  is  to  do  away 
with  special  or  exclusive  privileges,  and  wherever  a  right  is  extended  by 
the  government  to  make  it  common  to  all.  Equality  of  right,  equality  of 
privilege,  and  equality  of  burden,  are  now  the  crowning  franchises  of 
all  persons,  natural  and  artificial,  in  this  state.  The  great  difficulty 
in  construing  a  word  like  "franchise,"  which  has  figured  extensively 
in  the  evolution  of  government,  is  that  the  attributes  of  a  by-gone  age 
are  likely  to  be  given  to  it  notwithstanding  the  modifications  that  may 
have  taken  place  in  its  character,  and  scope. 

As  already  stated  the  power  of  society  over  the  individual  is  abso- 
lute. It  is  called  the  power  of  government,  or  tfie  police  power. 
Every  privilege  which  the  individual,  either  specially  or  as  a  member 
of  a  class  or  in  common  with  all  other  individuals  enjoys,  may  be 
regarded  in  one  sense  as  a  grant  from  the  government. 

The  despot  who  lailes  with  the  consent  or  by  the  sufferance  of  society 
has  absolute  power  over  the  vocation  of  life.  He  can  grant  to  a  cer- 
tain individual  the  right  to  pursue  a  special  trade  exclusively,  or  he  can 
throw  open  such  trade  or  occupation  to  all.  When  such  a  grant  is 
made  to  an  individual,  his  heirs  and  assigns,  it  may  be  Regarded  as 
his  property,  and  when  such  a  grant  is  made  to  all  individuals  it  is  no 
less  a  franchise ;  it  is  a  freedom,  a  liberty,  but  not  "property."  If 
we  look  back  to  the  times  of  Elizabeth,  James  I  and  Charles  I,  we 
will  find  many  examples  of  special  grants  which  partook  of  the  nature 
of  property.  Hallam,  in  his  Constitutional  History  of  England,  vol. 
I,  ch.  V,  speaking  of  the  reign  of  Elizabeth,  says:  "The  crown  either 
possessed  or  assumed  the  prerogative  of  regulating  almost  all  matters 
of  commerce  at  its  discretion."  ' 

"Patents  to  deal  exclusively  in  particular  articles,  generally  of  for- 
eign growth,  but  reaching  in  some  instances  to  such  important  neces- 
saries of  life  as  salt,  leather  and  coal,  had  been  lavishly  granted  to  the 
courtiers,  with  little  direct  advantage  to  the  revenue.  They  sold  them 
to  companies  of  merchants,  who,  of  course,  enhanced  the  price  to  the 
utmost  ability  of  the  purchaser." 

"In  1601  parliament  made  a  bolder  and  more  successful  attack  on 
the  administration  than  this  reign  had  witnessed.     The  grievance  of 
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monopolies  had  gone  on  continually  increasing ;  scarce  any  article 
was  exempt  from  these  oppressive  patents.  When  the  list  of  them 
was  read  over  in  the  house  a  member  exclaimed :  'Is  not  bread  among 
the  number?'  The  house  seemed  amazed.  'Nay,'  said  he,  'if  no 
remedy  is  found  for  these,  bread  will  be  there  before  the  next  parlia- 
ment.'" 

It  was  in  those  times  that  the  East  India  Company  was  organized 
flfider  letters  patent  from  the  crown,  and  vested  with  the  exclusive 
right  to  trade  in  India.  Monopolies  were  granted  by  letters  patent, 
conferring  the  exclusive  right  to  deal  in  necessaries  of  life,  such  as 
coal,  iron,  soap,  salt,  leather,  tobacco,  beer,  hops,  linen,  etc.  (Bright's 
English  Hist.,  vol.  11,  p.  629.)'  Rights  of  ferry,  rights  of  wharfage, 
rights  of  fishing,  rights  of  chase  and  of  toll-roads,  etc.,  were  also 
granted.  All  these  grants,  as  a  rule,  were  made  by  letters  patent, 
running  to  an  individual,  his  heirs  or  assigns,  and  exclusive  in  their 
nature.  They  were  protected  by  the  courts  as  property,  and  it  was 
held  by  the  courts  that  no  grant  could  be  made  by  the  sovereign 
which  would  interfere  with  or  impair  the  exercise  of  the  previous 
grant.  They  were  therefore  termed  incorporeal  hereditaments,  and, 
Kent,  in  speaking  of  such  franchises,  says  (Kent's  Com.,  vol.  3,  page 
458):  "Another  class  of  incorporeal  hereditaments  are  franchises, 
being  certain  privileges  conferred  by  grant  from  government,  and 
vested  in  individuals.  In  England  they  are  very  numerous  and  are 
understood  to  be  royal  privileges  in  the  hands  of  a  subject.  They 
contain  an  implied  covenant  on  the  part  of  the  government  not  to 
invade  the  rights  vested.  *  »  *  The  government  can  not  resume 
them  at  pleasure  or  do  any  act  to  impair  the  grant  without  a  breach  of 
contract.  *  *  *  An  estate  in  such  a  franchise  and  an  estate  in 
law  rest  upon  the  same  principle,  being  equally  grants  of.  a  right  or 
privilege  for  an  adequate  consideration.  If  the  creation  of  a  franchise 
be  not  declared  to  be  exclusive,  yet  it  is  necessarily  implied  in  the 
grant,  as  in  the  case  of  the  grant  of  the  ferry,  bridge,  or  turnpike,  or 
railroad,  that  the  government  will  not,  either  directly  or  indirectly, 
interfere  with  it,  so  as  to  destroy  or  materially  impair  its  value. 
Every  such  interference,  whether  it  be  by  the  creation  of  a  rival  fran- 
chise or  otherwise,  would  be  in  violation  or  in  fraud  of  the  grant." 

Such  was  the  nature  of  franchises  in  England,  and  also  in  this 
cduntry  at  the  time  Chancellor  Kent  wrote.  In  the  celebrated  case 
of  Dartmouth  College  v.  Woodward,  4  Wheaton  519,  it  was  decided 
that  the  charter  granted  by  the  British  Crown  to  Dartmouth  College 
was  a  contract,  and  that  an  act  of  the  legislature  of  New  Hampshire 
altering  the  charter  was  an  act  impairing  the  obligation  of  a  contract, 
and  was  unconstitutional  and  void.  Justice  Washington  said  (page 
657)  :  "To  this  grant  or  this  franchise  the  parties  are  the  king,  and 
the  person  for  whose  benefit  it  is  created  or  trustees  for  them.  The 
assent  of  both  is  necessary.  The  subjects  of  the  grant  are  not  only 
privileges  and  immunities,  but  property.  *  *  *  Certain  obliga- 
tions are  created,  binding  both  on  the  grantor  and  grantee.  On  the 
part  of  the  former,  it  amounts  to  an  extiriguishment  of  the  king's  pre- 
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rogative  to  bestow  the  same  identical  franchise  on  another  corporate 
body,  because  it  would  prejudice  his  prior  grant.  It  implies,  there- 
fore, a  contract  not  to  reassert  the  right  to  grant  the  franchise  to  an- 
other, or  to  impair  it." 

Justice  Story  says  (p.   700):      "In  respect  to  corporate  franchises 
they  are,  properly  speaking,  legal  estates  vested  in  the  corporation  it- 
self  as  soon  as  it  is  in  esse.     T^hey  are  not  mere  naked  powers  granted 
~\o  the  corporation,  but  powers  crtiiplerl  with  an  interest. 

Mr.  Webster,  in  his  memorable  argument  in  that  case  said:  "Hume 
gives  the  reason:  It  is  that  such  franchises  were  regarded  in  a  most 
emphatic  sense  as  private  property.  If  it  could  be  made  to  appear 
that  the  trustees  and  the  president  and  professors  held  their  offices  and 
franchises  during  the  pleasure  of  the  legislature  and  that  the  property 
holden  belonged  to  the  state,  then  indeed  the  legislature  have  done  no 
more  than  they  had  a  right  to  do.  But  this  is  not  so.  The  charter  is 
a  charter  of  privileges  and  immunities,  and  these  are  holden  by  .the 
trustees  expressly  against  the  state  forever." 

The  decision  of  this  case  attracted  great  attention.  Its  effect  was 
feared ;  it  placed  the  creature  beyond  the  power  of  the  creator,  and  as 
a  result  of  it  the  various  states  adopted  constitutional  amendments, 
providing  for  the  formation  of  corporations  under  general  laws,  which 
should  be  subject  to  alteration,  amendment  or  repeal.  The  courts 
themselves  in  a  measure  shrank  back  from  the  doctrine  of  that  case, 
and  in  a  subsequent  case,  argued  in  the  supreme  court  of  the  United 
States,  entitled  Charles  River  Bridge  v.  Warren  Bridge  et  al.  (11 
Peters  420),  they  modified  the  doctrine  which  had  previously  existed 
as  to  the  exclusiveness  of  franchises,  and  declared  "that  a  franchise 
conferred  by  the  government  was  not  exclusive  unless  so  expressed  in 
the  grant."  This  remained  the  settled  doctrine  of  the  American 
courts  since  that  decision. 

It  will  be  obsei*ved,  therefore,  that  the  tendency  of  the  people,  act- 
ing through  constitutional  conventions  and  representative  legislatures 
and  of  the  courts,  has  been  to  modify  the  doctrine  of  the  Dartvioutk 
College  case,  and  to  make  powers  conferred  by  the  government  upon 
persons,  natural  or  artificial,  mere  privileges  enjoyed,  not  property 
owned.  This  tendency  has  reached  its  highest  development  in  our 
state,  where  the  legislature  is  not  permitted  to  grant  any  special  privi- 
lege to  any  person,  natural  or  artificial,  and  where  all  privileges  con- 
feiTed  by  the  sovereign  power  are  made  of  common  right  and  general 
enjoyment.     *     *     * 

The  only  case  which  has  been  called  to  our  attention  in  which  a 
tax  has  been  imposed  upon  the  franchise  of  a  corporation  as  property, 
separate  and  apart  from,  the  property  in  connection  with  which  it  is, 
exercised  is  the  case  of  Exchange  Bank  of  Columbus,  v.  Hines,  3 
Ohio  St.  7,  in  which  the  court  declared  the  tax  invalid,  in  the  follow- 
ing language ;      *     *     * 

Does  a  corporate  franchise,  in  sober  truth  and  reality,  possess  the 
essential  qualities  of  property  ?  It  is  said  that  the  corporate  franchise 
of  a  bank,  conferring  a  peculiar  legal  capacity,  and  the  high  function 
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of  making  and  circulating  paper  money,  is  valuable — indeed,  a  thing 
of  great  value.  But  value  is  not  the  distinguishing  attribute  of  prop- 
erty. The  right  of  suffrage  is  esteemed  valuable ;  a  public  ofBce, 
with  its  emoluments,  is  valuable ;  a  license  to  keep  a  tavern,  as 
formerly  granted  in  this  state,  or  a  license  to  carry  on  any  special 
business  which  is  prohibited  without  a  special  grant  of  authority  from 
the  government,  rnay  be  valuable,  and  a  right  to  either  of  these  things 
may  be  asserted  and  maintained  in  a  court  of  justice,  yet  neither  of 
them  possesses  the  essential  qualities  which  constitute  property.  Our 
right  to  the  free  use  and  enjoyment  of  things  which  are  in  common, 
such  as  air,  light,  water,  etc.,  is  valuable;  and  our  right  to  the  free 
use  of  the  public  highways,  and  to  many  of  the  privileges  and  ad- 
vantages derived  from  the  government  niay  be  valuable,  and  may  be 
maintained  by  legal  process.  Yet  none  of  these  things  come  within 
the  denomination  of  property.  Those  things  which  constitute  the  sub- 
ject-matter of  private  property  are  such  as  the  owner  may  exercise 
exclusive  dominion  over,  in  the  use,  enjoyment  and  disposal  of  them, 
without  any  control  or  diminution  save  only  by  the  laws  of  the  land, 
(i  Wend.  Blackstone,  138.)  It  is  a  fundamental  principle  that  prop- 
erty considered  as  an  exclusive  right  to  things  contains  not  only  a  right 
to  use  those  things,  but  a  right  to  dispose  of  them,  either  by  exchang- 
ing them  for  other  things,  or  by  giving  them  away  to  any  othef  person, 
without  any  valuable  consideration  in  return,  or  even  of  throwing 
them  away,  which  is  usually  called  relinquishing  them."  (Ruther- 
^ford's  Institutes  20;  Puffendorff,  c.  9,  b.  7.) 

"It  is  said  that  capability  of  alienation,  or  disposal,  either  by  sale, 
^devise,  or  abandonment,  is  an  essential  incident  to  property."  (2 
Kent's  Com.  317.)  ^'A  corporate  franchise,  therefore,  being  a  7nere 
privilege,  or  grant  of  authority  by  the  government,  is  not  property 
of  any  description,  and  consequently  not  subject  to  taxation  under 
the  above  provision  of  the  constitution."     *     *     * 

The  constitution  not  only  provides  that  "all  property  shall  be  taxed 
in  proportion  to  its  value,"  but  that  such  value  is  "to  be  ascertained 
as  provided  by  law."  The  only  rule  laid  down  in  the  Political  Code 
for  the  assessment  of  property  is  that  contained  in  section  3637,  to  wit: 
"All  taxable  property  must  be  assessed  at  its  full  cash  value,"  which 
latter  term  is  defined  (§  3617,  subd.  5)  as  follows:  "The  terms 
value  and  cash  value  njean  the  amount  at  which  the  property  would 
be  taken  in  payment  of  a  just  debt  due  from  a  solvent  debtor."     *     * 

The  rule  applied  was  one  which  it  was  declared  had  the  approval 
of  the  supreme  court,  in  the  case  of  San  Jose  Gas  Co.  v.  January, 
viz.,  by  ascertaining,  first,  the  market  value  of  the  stock  of  the 
corporation  ;  and  secondly,  the  assessed  value  of  the  property  thereof, 
and  deducting  the  latter  from  the  former,  the  difference  was  declared 
to  be  the  value  of  the  franchise.     *     *     * 

The  rule  applied  does  not  operate  equally  and  unifprmly  upon  all 
franchises,  for  in  the  case  of  a  franchise  enjoyed  by  an  individual, 
there  would  be  no  stock  from  the  aggregate  market  value  of  which 
could  be  deducted  the  value    of  the  tangible    property    in    order   to 
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ascertain  the  value  of  the  franchise,  nor  is  it  an  equal  or  uniform 
rule  in  any  sense,  for  it  applies  only  to  corporations,  whereas  the 
business  of  private  individuals  and  firms  should  be  subjected  to 
the  same  mode  of  assessment.  A  mercantile  firm  may  have  a  stock 
of  goods  on  hand  worth  $100,000,  and  yet  its  business,  the  good  will, 
so  called,  with  the  advantages  which  years  of  skillful  and  honorable  at- 
tention to  business  united  with  fortunate  circumstances  may  have  given, 
may  be  worth  five  times  as  much  as  the  stock,  and  yet  the  assessor  asses- 
ses only  the  tangible  property,  and  lets  the  good-will  go  free.  The  law 
provides  that  "private  corporations  may  be  formed  for  any  purpose 
for  which  individuals  may  lawfully  associate  themselves."  (C.  C, 
§  286.)  Such  a  mercantile  firm  could,  if  it  chose,  form  itself  into  a 
mercantile  corporation.  With  a  stock  of  goods  on  hand  never  ex- 
ceeding $100,000  it  might  earn,  with  a  skill  and  ability  of  its  mem- 
bers through  the  large  custom  acquired,  a  liberal  rate  of  interest 
on  $500,000,  and  the  stock  would  sell  in  the  market  for  that  sum.  In 
such  cases,  the  assessor,  pursuing  the  rule  contended  for  here,  would 
determine  the  value  of  the  franchise  to  be  $400,000 ;  whereas,  as  a 
matter  of  fact,  the  right  to  be  a  corporation  would  be  utterly  valueless 
to  a  firm,  and  the  difference  between  the  market  value  of  the  stock 
and  the  value  of  the  tangible  property  would  simply  be  the  good-will 
of  the  business ;  this  would  exist  whether  the  concern  was  incorpo- 
rated or  not ;  and  yet  the  difference  is  assessed  only  to  corporations 
and  not  to  individuals. 

A  more  glaring  instance  of  the  absurdity  of  the  rule  applied  is 
that  of  a  newspaper  whose  value  is  almost  entirely  made  up  of  skill, 
ability,  enterprise  and  good-will.  Take  the  case  of  the  two  leading 
newspapers  of  this  city,  the  Chronicle  and  Call,  owned  by  private  pro- 
prietors. Each  is  valued  at  about  $300,000,  and  probably  yields  its 
proprietors  a  liberal  interest  upon  that  amount. .  Probably  the  only 
property  connected  with  either  of  these  papers  which  the  assessor  would 
assess  are  the  printing  presses  and  fixtures,  worth,  say,  $30,000;  but 
if  either  paper  should  be  incorporated  into  a  joint-stock  company, 
with  a  capital  stock  of  $300,000,  its  stock  would  probably  sell  for 
that  amount,  as  the  value  of  the  stock  in  the  market  is  largely  de- 
termined by  the  rate  of  interest  paid- as  dividends  upon  it.  The  as- 
sessor then,  in  that  case,  would  assess  the  franchise,  that  is,  the  privi- 
lege of  conducting  the  same  business  in  the  name  of  an  artificial  being, 
at  the  difference  between  the  value  of  the  printing  press  and  fixtures, 
and  the  market  value  of  the  stock,  namely:  $270,000.  So  the  mere 
change  in  the  conduct  of  the  business  of  such  a  newspaper,  from  the 
hands  of  a  natural  person  to  those  of  an  artificial  person,  would  result 
in  an  assessment  upon  the  latter  ten  times  greater  than. upon  the  for- 
mer, and  yet  this  artificial  person  is  a  purely  business  corporation ;  it 
does  not  have  the  power  of  eminent  domain,  or  exercise  the  royal 
prerogative  of  collecting  tolls ;  the  only  franchise  it  possesses  is  the 
right  to  be  a  corporation.      *     *     *" 

Thornton,  J.  *  *  *  Blackstone  says,  in  relation  to  franchises: 
9 — WiL.  Cases. 
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"Franchises  and  liberty  are  used  as  synonymous  terms,  and  their  defini- 
tion is  a  royal  privilege,  or  branch  of  the  king'^  prerogative,  subsisting 
in  the  hands  of  a  subject.  Being,  therefore,  derived  from  the  crown, 
they  must  arise  from  the  king's  grant,  or  in  some  cases  may  be  held 
by  prescription,  which,  as  has  been  frequently  said,  presupposes  a 
grant.  The  kinds  of  them  are  various  and  almost  infinite,"  and  adds 
"that  they  may  be  vested  in  either  natural  persons  or  bodies  politic, 
in  one  man  or  in  many."  And  again  on  this  subject  he  says:  "To  be 
a  county  palatine  is  a  franchise,  vested  in  a  number  of  persons.  It 
is  likewise  a  franchise  for  a  number  of  persons  to  be  incorporated, 
qnd  subsist  as  a  body  politic,  with  a  power  to  maintain  perpetual 
succession,  and  do  other  corporate  acts ;  each  individual  member  of 
such  corporation  is  also  said  to  have  a  franchise  or  freedom."  (j2  Bl. 
Com.  37.) 

Kent  defines  franchises  as  "privileges  conferred  by  grant  from  gov- 
ernment, and  vested  in  individuals."  (3  Kent's  Com.  458.)  He 
also  says:  "Corporations  or  bodies  politic  are  the  most  usual  fran- 
chises known  in  our  law."     (Id.  459.) 

In  Pierce  v.  Emery,  32  N.  H.  507,  Perley,  C.  J.,  speaking  for  the 
court,  remarks:  '■'■A  corporation  is  itself  a  franchise  belonging  to 
the  members  of  the  corporation;  and  a  corporation,  being  itself  a 
franchise,  may  hold  other  franchises  as  rights  and  franchises  of  the 
corporation."  And  further :  '■'•A  corporation,  being  itself  a  fran- 
chise, consists  and  is  made  up  of  its  rights  and  franchises." 

In  City  of  Bridgeport  v.  N.  Y.  &  N.  H.  R.  Co.,  36  Conn.  266, 
Butler,  J.,  speaking  for  the  court,  uses  this  language  in  regard  to  a 
railroad  corporation:  "The  term  'franchise'  has  several  significations, 
and  there  is  some  confusion  in  its  use.  The  better  opinion  deduced 
from  the  authorities  seems  to  be  that  it  consists  of  the  entire  privileges 
embraced  in  and  constituting  the  grant."  (See  title  "Franchise"  in 
Abbott's  Law  Diet.,  and  cases  there  cited.) 

It  is  true  that  the  privileges  so  granted  by  the  government  do  not 
pertain  to  the  citizens  of  the  state  by  common  right.  But  what  is  the 
"common  right"  here  referred  to?  Is  it  not  a  right  which  pertains  to 
the  citizens  by  the  common  law,  the  investiture  of  which  is  not  to  be 
looked  for  in  any  special  law,  whether  established  by  a  constitution 
or  an  act  of  the  legislature?  Coke  says:  "Z)e  commun  droit — of 
common  right — this  is  by  the  common  law,  because  the  common  law 
is  the  best  and  most  common  birthright  that  the  subject  hath  for  the 
safeguard  and  defense  not  only  of  his  goods,  lands  and  revenues,  but 
of  his  wife  and  children.  *  *  *  This  common  law  of  England  is 
sometimes  called  right,  sometimes  common  right,  and  sometimes  com- 
munis justitiq."  (Coke's  Inst.  143a.)  The  definition  of  franchises 
as_speria1  privileges  conferred  by  governrtienl  upou  iiitliiWuSTsTand 
which  do  not  belong  to  the  citizellij  Ol'  the  Country  generally  ot  coitl- 
nTOti  righi.JiatLits  onglH  ill  Bank  of  Augusta  v.  Karle.  I'i.  Vf^XT^^. 
A  very  learned  and  accurate  writer,  Mr.  Emory  Washburn,  in  his 
work  on  Real  Property  (2d  vol.  267),  adopts  this  definition,  and  cites 
as  authority  the  case  above  referred  to  from  13  Peters.     The  same 
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definition  is  quoted  by  Angell  &  Ames,  in  their  work  on  Corporations, 
from  the  case  referred  to.      (See  Ang.  &  Ames  on  Corp.,  §  4.) 

In  the  case  in  13  Peters  it  was  contended  that  under  the  laws  and 
constitution  of  Alabama  the  right  of  banking  was  a  franchise.  The 
court  refused  to  so  hold,  on  the  ground  that  the  right  of  banking,  at 
common  law,  belonged  to  every  citizen.  (See,  also,  Curtis  v.  Leavitt, 
15  N.  Y.- 170,  opinion  of  Shanklin,  J.)  The  discussion  on  the  point 
in  the  opinion  shows  clearly  that  "common  right"  is  used  with  the 
signification  of  common  law." 

We  are  of  opinion  that  the  common  light  refers  to  the  right  of  citi- 
zens, generally  at  common  law.  Such  rights  of  citizens,  though 
frequently  spoken  of  as  franchises,  are  not  the  franchises  here 
meant ;  and  it  may  be  conceded  that  v\diere  such  rights  are  granted 
to  corporations,  they  are  notfranchises/VBut  independent  of  the  right: 
to  exist  as  a  corporation,  and  to  exercise  powers  in  its  corporate  ca-I 
pacity,  there  are  privileges  granted  to  the  water-works,  which  do  ' 
not,  by  the  common  law,  belong  to  citizens  generally ;  such  as  tht 
right  to  lay  down  pipes  in  the  streets,  ways  and  alleys  of  a  city,  and^ 
to  collect  rates  for  water  furnished,  which  was  held  to  be  a  franchise 
in  San  Francisco  v.  Spring  Valley  Water-Works,  48  Cal.  493,  and  in 
San  Jose  Gas  Co.  v.  January,  57  Cal.  616.  Qonceding  for  the  argu- 
ment that  the  constitution,  by  section  iq  of  article  xi^  grants  this  right 
"to__everY  pers-on.  it  does  not  follow  that  it  is  not  a  franchise.  ihey 
are  vested  by  a  grant  of  the  sovereign  power,  and  not  by  the  common 
law ;  and  the  generality  ol  the  grant  does  not  deprive  them  ot  the 
character  of  franchises. 
'  1  he  right  to  collect  rates  for  use  of  water  supplied  to  the  city  and 
county  of  San  Francisco,  or  the  inhabitants  thereof,  which  the  appel- 
lant has  possessed  at  least  ever  since  the  act  of  1858  went  mto  effect, 
is  expressly  declared  to  be  a  franchise  by  the  constitution  of  the  state 
in  the  second  section  of  article  xiv,  thereof.  As  has  been  said  above, 
the  ver^_jexifitejiCfi_Q£  a  corporation  as_ _su ch  is JaTrancEis e ,"  and  it  exer- 
cises"its  franchise  in  every  act  which  it  performs  as  acorporation.  In 
the  Bank  of  Augusta  v.  Earle,  above  cited,  the  supreme  court  of  the 
United  States,  speaking  through  Taney,  C.  J.,  in  relation  to  the 
making  of  contracts  by  corporations,  which,  by  common  right,  indi- 
viduals could  make,  said:  '■'■'In  making  such  contracts,  a  corporation, 
no  doubt,  exercises  its  corporate  franchise.  But  it  must  do  this 
■whenever  it  acts  as  a  corporation,  for  its  existence  is  a  franchise.^' 

A  corporation,  whose  existence  is  a  franchise,  may  possess  powers 
and  privileges,  which,  in  themselvesT^re  not  franchises  (such  as  the 
right  to  bank,  discussed  in  Bank  of  Augusta  v.  Earle,  above  cited,  or 
the  right  to  buy  and  sell  property,  real  and  personal),  but  it  usually 
owns,  along  with  such  privileges,  some  that  are  franchises ;  but 
whether  the  powers  be  entirely  of  the  kind  which  are  franchises  or 
not,  its  existence  and  jig;-ht  to  employ  its  corporate  powers  is  a  fran- 
chise. This  we  think  aBundanf]y^esfal51ished"by  the  cases  above  cited. 
^'^^Jiay.&.no.^doubt  that  it  was  -Jiifi_iiitentiaQ-jQf  those  who  framed 
and  ratified__the  constitution  to  place  such  franchises  in  the  category  of 
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property  to.  be  taxed.  The  word  "franchises, "as  used  in  the  first 
'Action  of  articteT3,  IS  used  generally  without  any  qualifying  words, 
and  is  intended  to  embrace  all  franchises  of  the  character  above  re- 
ferred to,  whether  vested  in  individuals  or  bodies  politic.  A  fran- 
chise conferred  on  an  individual  to  lay  down  pipes  in  the  streets  of  a 
city  and  to  collect  rates  for  water  furnished  a  city  or  its  inhabitants  is 
to  be  taxed  in  the  same  way  as  when  vested  in  corporations.  The  law 
in  this  respect  is  the  same  in  fegard  to  all  persons,  whether  natural  or 
artificial. 

It  is  contended  that  the  clause,  "and  all  other  matters  and  things 
real,  personal  and  mixed,  capable  of  private  ownership,"  in  section  i 
of  article  13,  qualifies  the  word  "franchises"  which  precedes  it.  We 
do  not  think  so.  The  structure  of  the  sentence  forbids  any  such  con- 
struction. What  is  said  before  the  employment  of  these  words  is 
complete  of  itself,  and  needs  nothing  to  show  what  was  signified. 
The  words  used  show  clearly  that  they  were  intended  to  add  some- 
thing to  what  preceded  them,  to  refer  to  kinds  of  property  not  pre- 
viously mentioned,  not  to  qualify  anything.  They  were  doubtless  in- 
serted out  of  abundant  caution  to  show  that  all  kinds  of  property, 
whether  specifically  enumerated  or  not,  were  intended  to  be  included 
in  the  property  to  be  taxed,  though  not  embraced  in  the  specific 
classes  previously  mentioned.  They  constitute  a  declaration  that  in 
enumerating  the  property  to  be  taxed  it  was  not  intended  to  confine 
the  enumeration  to  "moneys,  credits,  bonds,  stocks,  dues,  franchises," 
but  to  include  all  other  kinds  of  property,  and  that  by  no  construction 
of  the  word  property,  as  used  in  the  section,  were  any  kinds  of  prop- 
erty to  be  left  out. 

But  it  is  immaterial  whether  these  words  qualified  "franchises"  or 
not,  for  the  reason  that  the  franchises  so  referred  to  are  capable  of 
private  ownership.  To  hold  that  a  private  corporation  does  not  own 
.its  franchise  right,  power  ana  privneges  would  be  both  novel  and  un- 
tenable.Admitting  tfiat  under  the  law  ot  the  state  there  may  be  leg- 
islation" which  jni^'lll.  impair  their  value,  it  does  not  follow  that  it-js 
not  owrRid  as  piroperty.  with  all  the  rights  which  altacti  thereto.  All 
these  rights  exist  until  the  legislative  authority  has  acted  so  as  to  im- 
pair them  or  take  them  away ;  and  until  such  legislation  is  enacted 
the  rights  of  property  remain  unimpaired.  There  has  been  no  legis- 
lation yet  of  the  character  as  regards  the  appellant  that  has  been  called 
to  our  attention,  or  that  we  have  been  able  to  discover. 

JTiis  franchise  of  a  corporation  is  sometimes  classed  as  real  estate — 
o£j^r^mSstyledm^^preal7ierecli{ain.ents.  "XErTfieldToll  Uridge  Co. 
~y.  HarSord'  arid"New  ffaveh  Tr;"^or,"'i7  Conn.  40;  s.  c,  17" Conn. 
462;  Price  V.  Price's  Heirs,  6  Dana  107;  i  Blackstone's  Com.,  20- 
22,  37,  38.)  In  the  case  cited  from  17  Conn.  40,  this  was  said  of  a 
bridge  corporation.  The  shares  of  stock  of  the  water-works  are  by 
statute  made  personal  estate.  (See  act  of  1853.)  But  whether  real 
or  personal  estate,  they  are  property.  Such  franchises,  as  long  as 
they  exist,  are  protected  as  property  by  the  guarantee  universal  in  the 
states  of  the  Union,  which  forbids  their  being  taken  except  for  public 
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purposes  and  on  compensation  being  made,  (i  Cooley's  Con.  Lim., 
4th  ed.,  655,  and  cases  cited  in  note  4.)  During  their  existence  they 
are  as  fully  protected  by  law  as  any  other  species  of  property.  On 
this  subject  see  Wilmington  R.  Co.  v.  Reid,  13  Wall.  268;  3  Kent's 
Com.  458;  Hamilton  County  v.  Massachusetts,  6  Wall.  633  ;  People 
V.  Selfridge,  52  Cal.  331 ;  T.  &  T.  R.  Co.  v.  Campbell,  44  Cal.  89 ; 
O.  R.  Co.  V.  O.  B.  &  F.  V.  R.  Co.,  45  Cal.  365.  (See  cases  just 
above  cited  from  17  Connecticut,  and  Norwich  Gas-light  Co.  v.  Nor- 
wich City  Gas  Co.,  25  Conn.  36.) 

The  franchise  of  a  corporation^  a«c^j:«j?  §£.m&il  dejine4j,ci  be  the  ^ 
rigTii  oj  the  corporation  to  exist  and  exercise  the  powers  and  frivi- 
te^'eS'vestedtnW'by  iis  charter.  XBufr.  on  Tax.,  §  83.)  Thefran- 
chiseH's  "the' J  acuity  of  the  corporation.  lAs  said  by  Redjield  in  his 
work  on  railways:  '■'■The  faculty  of  a  corporation  is  its  organic 
life;  its  corporate  existence  by  which  it  is  enabled  to  carry  on  busi- 
ness; that  which  it  derives  from  its  charter  of  incorporation  its  cor- 
porate franchise."  (z  Redf.  on  Railways,  3d  ed,,  452.)  In  this 
state.,  the  charter  is  the  statute  or  statutes  granting  and  defining  the 
powers  of  the  corporation,  under  which  it  is  constituted  and  exists, 
together  with  the  instruments  required  to  be  executed  by  the  provis- 
ions of  such  statute  or  statutes.  These  are  sometimes  called  the  constat- 
ing instruments.  (Field  on  Corp.,  §  34,  n.  3.)  Such  franchises  are 
legal  estates,  not  mere  naked  powers,  and  are  powers  coupled  with  an  in- 
terest, which  vest  in  the  corporation  by  virtue  of  its  charter  or  constat- 
ing instruments .  (Society  for  Savings  v.  Coite,  6  Wall.  606;  Provi- 
dent Institution  v.  Massachusetts,  6  Wall.  622  ;  Hamilton  Co.  v.  Massa- 
chusetts, 6  Wall.  638;  Porter  v.  R.  R.  I.  &  St.  L.  R.  Co.,  76  111. 
561.)  That  the  state  has  full  power  to  tax  them,  see  same  cases, 
and  State  R.  R.  Tax  Cases,  92  U.  S.  603.  In  the  case  from  76 
Illinois,  above  cited,  it  is  said:  "It  is  clear  upon  authority  that  the 
franchise  of  a  corporation  is  property,  and  as  such  it  may  be  a  proper 
object  of  taxation."  (P.  573.)  In  Veazie  Bank  v.  Fenno,  8  Wall. 
547,  Chase,  C.  J.,  used  this  language:  "Franchises  are  property, 
often  very-  valuable  and  productive  property,  and  seem  to  be  as 
properly  objects  of  taxation  as  any  other  property."  Daniel,  J.,  de- 
livering the  opinion  of  the  court  in  West  River  Bridge  Co.  v.  Dix  et 
al.,  6  How.  529,  said:  "We  are  aware  of  nothing  peculiar  to  a 
franchise  which  can  class  it  higher,  or  render  it  more  sacred  than 
other  property.  A  franchise  is  property,  and  nothing  more."  (See 
also  Wilmington  R.  Co.  v.  Reid,  13  Wall.  264,  and  Monroe  Savings 
Bank  v.  The  City  of  Rochester,  37  N.  Y.  367.)  In  this  last  case 
Fullerton,  J.,  delivering  the  opinion  of  the  court,  said,  in  regard  to  a 
statute  declaring  the  privileges  and  franchises  granted  by  the  legisla- 
ture to  savings  banks  or  institutions  for  savings,  personal  property, 
and  liable  to  taxation  as  such:  "In  declaring  the  privileges  and 
franchises  of  a  bank  to  be  personal  property,  the  legislature  has 
adopted  no  novel  principle  of  taxation.  The  powers  and  frivile^es 
which  constitute  the  franchiseof  a  corperation  are  in  ajust^sense 
■profer^jOnd  qmte-^S^ncfandTe'parate  from  the  fro-perty,  which. 
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by  the  ^^£ofj]*ch  franchise,  the  corporation  may  aojiuire.  They  are 
soregarded  by  the  law,  and  so  regarded  by  cotnmon  acceptation." 

That  such  franchises  can  be  taxed  according  to  the  valuation  arrived 
at  through  an  assessment  is  recognized  in  the  case  of  the  Freight  Tax, 
15  Wall.  282,  and  in  the  case  of  the  State  Tax  on  Railway  Gross 
Receipts,  15  Wall.  396.  In  the  case  of  the  State  Railroad  Tax  Cases, 
above  cited  from  92  U.  S.  Reports,  a  tax  on  the  assessed  value  of 
franchise  and  capital  stock  by  ^the  state  of  Illinois  was  sustained, 
approving  the  decision  to  that  effect  in  Porter  v.  R.  R.  I.  &  St.  L. 
R.  R.  Co.,  above  cited  from  76  Illinois.  (See  also  Gordon  v.  Appeal 
Tax  Court,  3  How.  (U.  S.)  133,  and  Judge  Redfield's  comment  on 
this  case  in  2  Redf .  on  Railways,  453.)  As  to  the  extent  of  the  power 
of  the  state  to  tax,  see  Providence  Bank  v.  Billings,  4  Pet.  562,  and 
Hamilton  Co.  v.  Massachusetts,  6  Wall.  639.  In  the  case  in  4  Pet- 
ers, Marshall,  C.  J.,  said:  "All_powers  *  ,  *-.*  .pver  which  the 
sovereip;-n  power  ofa  state  e3?fends  are  subjects_of  taxation.  "T.'he 
•sovereignty  of  a  state"extends  to  everything  which  exists  by  its  author- 
ity, or  is  introduced  by  its  permission."  (4  Pet.  563.)  The  same 
doctrine  was  declared  in  Osborne  v.  Bank  of  the  United  States,  9 
Wheat.  738.  From  the  foregoing  cases,  it  would  seem  that  there 
can  be  no  doubt  of  the  power  of  a  state  to  tax  the  franchise  at  its 
assessed  value.  There  may  be  more  difficulty  in  arriving  at  its  value 
than  that  of  a  parcel  of  land  or  personal  chattels,  but  still  its  value  may 
be  estimated.  When  it  is  condemned  for  public  use,  the  compen- 
sation to  be  paid  can  be  fixed.  As  is  justly  said  in  Porter  v.  R.  R.  I. 
&  St.  L.  R.  R.  Co.,  76  111.  578:  "We  have  never  known  it  to  be  as- 
serted that  the  value  of  a  franchise  is  so  indefinite  and  uncertain  that 
it  can  not  be  made  the  measure  of  a  recovery  when  it  is  wrongfully 
invaded ;  or  that  when  it  is  taken  and  condemned  for  pubic  use,  it  can 
not  be  ascertained  what  compensation  shall  be  made  to  its  owner. .  It 
is  recognized  in  those  respects  as  being  capable  of  a  definite  valuation. 
*  *  *  If  its  value  may  be  ascertained  for  those  purposes,  it  may  as 
readily  be  ascertained  for  the  purposes  of  taxation."  As  to  value  of 
franchises,  and  that  they  possess  a  yalue  beyond  that  belonging  to  the 
<'q"g'"ble  property  "f  th^e  corporation,  see  cases  just  above  citedT 
(Commonwealth  v.  HarniItori~Mtg.  Co.,  12  Allen  298,  and  Com- 
monwealth'v.  Cary  Improvement  Co.,  98  Mass.  23.) 

In  this  state,  the  constitution  having  declared  that  franchises  are 
property,  and  that  all  property  in  the 'state  not  exempt  from  taxation 
shall  be  assessed  in  proportion  to  its  value,  to  be  ascertained  as  pro- 
videdby  law  (Const. ,  art.  xiii,  ^i),  it  wouM~~st;em  to  tollow  that  the 
tax" must"  be  according  to  the  valuation  made  by  the  officer-appotnted 
for  that  purpose.  l£jffis_Jigj:ej£an_impose_  a  tax_on_the  franchise  of  a 
corporation  in  the  nature  of  an  excise  or  duty,  it  does  not^e^du^TTie 
taxation  by  a  valuation  made  by  an  assessor. 

That  such  a  franchise  as  that  held  Fy  "the  appellant  was  taxable  in 
this  state,  we  think  has  been  held  by  this  court  in  two  cases:  Burke 
V.  Badlam,  57  Cal.  594;  and  San  Jose  Gas  Company  v.  January,  57 
Cal.  614.     *     *     * 
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When  the  matters  in  controversy  in  Burke  v.  Badlam  originated, 
the  legislature  had  acted  in  regard  to  the  assessments  of  property,  and 
enacted  as  follows: 

"Shares  of  stock  in  corporations  possess  no  intrinsic  value  over  and 
above  the  actual  value  of  the  property  of  the  corporation  which  they 
stand  for  and  represent,  and  the  assessment  and  taxation  of  such 
shares  and  also  of  the  corporate  property  would  be  double  taxation. 
Therefore  all  property  belonging  to  corporations  shall  be  assessed  and 
taxed,  but  no  assessment  shall  be  made  of  shares  of  stock;  nor  shall 
any  holder  thereof  be  taxed  therefor."  (Pol.  Code,  §  3608.)  (It 
may  be  remarked  here  that  the  constitutional  validity  of  this  section 
was  affirmed  in  Burke  v.  Badlam.  (See  57  Cal.  602.)  *  «  * 
"The  terms  'value'  and  'full  cash  value'  mean  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a  just  debt  due  from  a 
solvent  debtor;"  and  "the  term  'personal  property'  includes  every- 
thing which  is  the  subject  of  ownership  not  included  within  the  mean- 
ing of  the  term  real  estate." 

[Each  person  (including  corporations)  also  must  furnish  a  state- 
ment of  all  property  (including  franchises)  to  the  assessor,  who  is  to 
enter  the  franchise  and  its  value  separate  from  the  other  property  ;  the 
assessor  is  to  turn  this  statement  over  to  the  board  of  supervisors,  who 
is  to  equalize  all  assessments.]      «     *     * 

It  appears  from  the  record  in  this  case  that  the  board  of  supervisors, 
in  the  exercise  of  its  power  of  equalization,  assessed  the  franchise  of 
the  water-works  by  taking  the  aggregate  of  the  market  value  of  the 
shares  of  stock  in  the  company  on  the  7th  of  March,  1881,  and  de- 
ducting therefrom  the  value  of  the  real  and  personal  property  of  the 
company,  and  held  the  difference  to  be  the  value  of  the  franchise. 
The  market  value  of  the  shares  was  shown  to  the  board  by  the  testi- 
mony of  witnesses.  Such  a  mode  of  arriving  at  the  value  of  the  fran- 
chise appears  to  have  been  adopted  by  the  assessor  in  San  Jos6  Gas 
Co.  V.  January,  57  Cal.  614,  and  this  mode  was  held  to  be  within  the 
powers  vested  in  the  assessor.  It  was  also  impliedly  approved  as  a 
correct  mode  in  Burke  v.  Badlam,  above  cited.  (See  Commonwealth 
V.  Hamilton  Mfg.  Co.,  12  Allen  306.)     »     *     * 

There  is  a  further  point  which  we  think  it  proper  to  notice.  It  is 
contended  that  good-will  enters  into  and  forms  an  element  in  the 
value  of  the  shares  of  stock.  No  case  has  been  produced  to  us,  nor 
have  we  been  able  to  find  any  holding  or  even  intimating  that  this  is 
so.  We  find  no  such  element  of  value  in  the  least  hinted  at,  by  any 
one  who  has  written  on  the  subject,  nor  has  any  such  been  callefl  to 
oiir  attention.  We  can  not  recognize  any  such  element  as  giving  value 
to  shares  in  a  trading  corporation.  It  would  be  sti^ange  to  predicate  good- 
will as  pertaining  to  or  extending  to  an  abstraction,  to  an  "artificial 
being,  invisible,  intangible,  and  existing  only  in  contemplation  of  law." 

Our  conclusion  is  that  the  board  of  supervisors,  in  its  capacity  of  a 
board  of  equalization,  had  jurisdiction  of  the  person  and  subject-mat- 
ter in  the  matters  involved  in  this  cause,  and  the  judgment  of  the  court 
below  is  affirmed. 
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Ross,  Myrick,  McKinstry,  McKee  and  Sharpstein,  JJ.,  con- 
curred. 

Morrison,  C.  J.,  took  no  pdrt  is  this  decision. 

NoU.  See  South  Pacific  R.  Co.  v.  Orton,  32  Fed.  Eep.  457,  infra,  p.  354, 
and  §S  441-3,  680-],  infra;  1901,  Detroit  Citizens'  Ry.  v.  Detroit,  125  Mich. 
(173,  S4  Am.  St.  R.  5S9. 


Sec.  24.  C29  -^"^  particularly :  This  primary  franchise  belongs 
to  thaonembers  iH  their  individual  capacity  rather  than  to  the 
corpdration  itself/  and  is  inalienable  except  by  consent  of  the 
state.' 

THE  STATE,  InnfEL.  J.  WARING,  PLAiNTirr  in  Eeeok,  v.  THE  GEOR- 
GIA MEDICAL  SOCIETY,  Defendant  in  Ekeoe.^ 

1869.     In  the  Supreme  Court  of  Georgia.     38  Ga.  608-631 ;  95 

Am.  Dec.  408. 

[Waring  filed  a  petition  for  writ  of  mandamus,  £0  restore  him  to 
membership  in  the  Georgia  Medical  Society,  upon  the  ground  that 
the  action  of  the  society  "in  expelling  him  from'  membership  and  de- 
priving him  of  his  right  and  franchise  as  a  corporator  in  said  corpo- 
ration is  unconstitutional  and  contrary  to  \a.w."  The  society  had 
authority  to  make  such  a  constitution  and  by-laws  not  repugnant  to  the 
laws  of  the  state  or  the  United  States,  and  these  provide  (among  other 
things)  that  members  "shall  be  gentlemen  of  respectable  social  posi- 
tion ;"  and  '-'any  member  who  shall  be  guilty  of  uitgentlemanly  con- 
duct during  the  session  of  the  society,  or  who  shall  conduct  himself, 
out  of  the  society,  in  such  a  manner  as  would  render  him  ineligible 
to  membership,  shall  be  expelled  from  the  society  according  to  the 
wishes  of  two-thirds  of  the  members  of  the  society  present,  provided 
that  in  every  instance  specific  charges  be  set  forth  and  handed  to  the 
individual  at  least  one  month  before  the  society  takes  action  thereon." 
The  charges  made  were  that  Waring  had  become  surety  for  Richard 
White,  a.  person  of  color,  under  indictment  for  larceny,  who  had  been 
elected  clerk  of  the  court,  in  opposition  to  the  wishes  of  the  entire  re- 
spectable community;  and  that  he  had  also  become  surety  for  certain 
other  persons  of  color,  who  were  charged  with  riot,  in  such  manner 
as  Would  render'him  ineligible  to  membership ;  also  for  charging  for 
a  dispensary  prescription,  which  was  allowed  gratis  by  the  city ;  also 
consulting  with  a  physician  not  a  member  of  the  society,  contrary  to 
one  of  the  rules  forbidding  this.  Dr.  Waring  was  given  proper  notice 
and  expelled  by  the  proper  vote.  The  society  answered,  claiming  the 
court  had  no  jurisdiction,  and  also  setting  forth  the  facts  as  to  the 
charges,  notice  and  expulsion,  as  above  given.  Waring  moved  to 
quash  this  answer  as  being  insufficient ;  the  lower  court  overruled  the 
motion,  and  Waring  sued  out  his  bill  of  exceptions  to  this  court.] 

'Statement  of  facts  condensed;  arguments  omitted. 
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Brown,  C.  J.  i.  It  vyas  insisted,  in  this  case,  that  the  Georgia 
Medical  Society  was  in  existence '  long  before  it  was  incorporated, 
and  that  its  objects  were  in  no  way  changed  by  its  application  for  and 
acceptance  of  its  present  charter  from  the  state.  This  may  be  very 
true,  but  its  legal  responsibilities  were  changed  by  the  acceptance  of 
the  charter.  While  it  remained  a  voluntary  society,  the  courts  had  no 
jurisdiction  over  it,  if  it  violated  no  law  of  the  state,  and  its  members 
had  no  property  in  their  membership  which  the  law  could  protect. 
But  its  acceptance  of  the  charter  subjected  it  to  the  supervision  of  the 
proper  legal  authorities  having  jurisdiction  in  such  cases:  4  Wheat. 
674-5,  6  Conn.  544-5. 

2.  When  the  voluntary  society  accepted  the  charter,  it  became  a 
private,  civil  corporation,  and  the  corporators,  then  in  being,  ac- 
quired a  property  in  the  franchise,  and  every  person  who  has  since 
become  a  corporator  has  acquired  a  like  property.  The  property 
which  the  corporator  acquires  is  not  visible,  tangible  property ;  but  it 
is  none  the  less  property,  because  it  is  invisible  and  intangible.  It  is 
not  a  corporeal  hereditament;  but  it  is  incorporeal.  Blackstone,  in  his 
Commentaries,  volume  2,  page  21,  says:  That  incorporeal  heredita- 
ments are  divided  into  ten  sorts;  one  of  these  consists  of  franchises. 
Bouvier,  in  his  Law  Dictionary,  volume  i,  page  593,  says  the  word 
franchise  has  several  meanings,  one  of  which  he  gives  as  follows : 
'■'■  It  is  a  certain  privilege  conferred  by  grant  from  the  government 
and^  vested  in  individuals.  Corporations  or  bodies  politic  are  the 
most  usual  franchise  known  to  our  law."  The  law  books  are  full  of 
the  doctrine  that  persons  may  have  a  property  in  incorporeal  heredita- 
ments, franchises,  etc.  Property,  says  BoiJvier,  volume  3,  page  381, 
is  divided  into  corporeal  and  incorporeal.  The  former  comprehends 
such  property  as  is  perceptible  to  the  senses,  as  lands,  houses,  goods, 
merchandise  and  the  like ;  the  latter  consists  in  legal  rights  as  choses 
in  action,  easements  and  the  like.  Blackstone  says,  volume  3,  page  37, 
it  is  likewise  a  franchise  for  a  number  of  persons  to  be  incorporated 
and  subsist  as  a  body  politic,  with  power  to  maintain  perpetual  suc- 
cession, and  to  do  other  corporate  acts,  and  each  individual  inem.ber 
of  such  corporation  is  also  said  to  have  a  franchise  of  freedom.  We 
think  it  well  settled  by  these  and  other  authorities.,  that  a  corporator 
in  a  private.,  civil  corporation.,  has  a  property  in  the  franchise.,  of 
which  he  can  no.t  be  deprived  without  due  process  of  law. 

3.  It  was  insisted  by  the  learn-ed  counsel  for  the  plaintiff  in  error, 
that  the  ninth  by-law  of  this  corporation  is  unauthorized  by  the  char- 
ter, and  that  the  corporation  is  not  justifiable  in  expelling  a  member 
for  its  violation ;  that  to  deprive  a  corporator  of  his  property  in  the 
franchise  under  it  is  to  deprive  him  of  his  property  without  due  pro- 
cess of  law.  We  think  the  ninth  by-law  a  proper  one  in  view  of  the 
objects  of  the  society,  and  we  hold  that  the  charter  conferred  upon  the 
corporation  the  power  to  ordain  and  establish  it',  and  that  they  have 
the  power  to  expel  a  member  when  a  proper  case  arises  under  it. 

But  we  hold  that  the  society  has  not  an  uncontrollable  discretion  in 
its  construction  and  enforcement.     They  can  not,  under  pretext  of 
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enforcing  this  rule,  take  personal  or  private  revenge,  or  make  it  the 
instrument  of  religious  intolerance,  or  political  proscription.  When 
a  member  feels  that  he  is  aggrieved  or  injured  by  the  illegal  or  op- 
pressive action  of  the  body,  it  is  his  right  to  appeal  to  the  courts  for 
redress  and  protection ;  and  it  is  the  right  and  duty  of  the  court  to  in- 
vestigate such  charges,  when  properly  before  it,  and  to  judge  of  the 
legality  of  the  action  of  the  society  in  expelling  a  member  or  depriv- 
ing him  of  any  other  legal  right. 

4.  The  rule  of  law  on  this  subject  is  thus  stated  by  Judge  Black- 
stone,  volume  I,  page  381.  The  king  being  thus  constituted  by  law, 
visitor  of  all  civil  corporations.!  the  law  has  also  appointed  the  place 
where  he  shall  exercise  this  jurisdiction,  which  is  the  court  of  king's 
bench,  where,  and  where  only,  all  misbehaviors  of  this  kind  of  corpo- 
rations are  inquired  into  and  redressed,  and  all  their  controversies 
decided.  In  this  state  the  same  visitorial  power  of  correcting  the  mis- 
behaviors of  these  corporations,  and  deciding  their  controversies,  is 
vested"  in  the  superior  courts  of  the  counties  where  they  are  located, 
which  in  England  belongs  to  the  king's  bench.     See  5  John.  Ch.  R. 

335- 

It  was  contended,  with  much  zeal  and  ability,  by  the  able  counsel 

for  the  defendant  in  error,  that  mandamus  is'  not  the  proper  remedy, 
even  if  we  admit  that  the  rights  of  Dr.  Waring  have  been  infringed,  or 
that  he  has  been  deprived  of  them  by  the  illegal  action  of  the  society. 
The  rule,  as  laid  down  by  this  court  in  a  number  of  cases  is  that  a 
person  having  a  clear  legal  right,  under  the  laws  of  this  state,  is  en- 
titled to  the  writ  of  mandamus,  if  he  has  no  other  remedy  to  enforce 
it.     4  Ga.  26  and  116,  12  Ga.  170,  26  Ga.  665. 

But  it  is  insisted  that  the  code,  section  3143,  has  changed  this  rule, 
and  that  mandamus  does  not  now  lie  as  a  private  reinedy  between  in- 
dividuals to  enforce  private  rights.  We  do  not  think  this  section  of  the 
code  was  intended  to  deny  the  writ  to  the  corporator,  who  is  deprived 
of  his  rights  by  the  corporation,  when  he  has  no  other  adequate  remedy 
for  their  enforcement.  A  corporation  having  been  created.,  invested 
with  certain  powers,  and  charged  with  certain  duties  to  be  perfortned 
for  the  benefit  of  the  public,  is  not  a  private  individual  in  the  sense 
of  the  word  as  used  in  said  section  of  the  code.,  and  a  corporator 
whose  rights  are  withheld  or  violated  by  the  corporation,  who  is  with- 
out other  remedy,  is  entitled  to  the  writ. 

In  the  Commonwealth,  ex  rel.,  etc.,  v.  The  Mayor  of  Lancaster, 
5  Watts  152,  Gibson,  C.  J.,  says:  "An  action  to  enforce  the  right 
could  not  be  maintained  against  the  corporation  because  performance 
of  a  corporate  function  is  not  a  duty  to  be  demanded  by  action,  and 
unless  recourse  could  be  had  to  the  functionary  in  the  first  instance, 
the  relator  might  have  a  cause  for  redress  without  a  remedy."  See 
4  Ga.  44. 

Here  the  discharge  of  a  corporate  duty  is^  treated  as  an  office  or 
function, '  and  the  corporation  as  a  functionary.  In  this  sense,  no 
doubt,  the  legislature,  in  the  adoption  of  the  Code,  intended  to  treat 
them. 
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The  object  of  this  society,  as  cited  in  their  charter,  was  "for  the 
purpose  of  lessening  the  fatality  induced  by  climate  and  incidental 
causes,  and  improving  the  science  of  medicine."  The  whole  com- 
munity have  an  interest  in  the  success  of  this  laudable  undertaking; 
and  if  the  functions  conferred  by  the  charter,  for  the  benefit  of  the 
public,  are  not  faithfully  performed,  and  one  of  the  corporators,  who 
has  no  other  adequate  redress,  is  injured  by  the  conduct  of  the  cor- 
poration (the  functionary),  the  courts  will  grant  him  relief  by  manda- 
mus. 

6.  The  record  in  this  case  shows  no  sufficient  cause  to  justify  the 
society  in  expelling  Dr.  Waring  from  his  rights  and  privileges  as  a 
corporator.  He  was  expelled  for  doing  that  which  the  law  of  this 
state  not  only  authorizes  but  encourages.  His  offending  consists  in 
the  fact  that  he  became  one  of  the  sureties  on  the  official  bond  of  a 
colored  citizen  of  his  county,  who  had  been  elected  clerk  of  the  siiperior 
court  of  the  county,  by  a 'majority  of  the  legal  votes  cast  at  the  elec- 
tion for  that  office,  and  in  the  further  fact  that  he  became  surety  on 
the  bonds  of  certain  other  colored  citizens  who  were  charged  with  the 
offence  of  riot,  for  their  appearance  at  court  to  answer  the  charge  as 
the  law  directs.  The  very  fact  that  the  law  requires  the  clerk  of  the 
superior  court  to  give  bond  and  security  for  the  faithful  discharge  of 
his  duties,  is  sufficient  to  justify  any  citizen  of  the  county  in  becoming 
one  of  his  sureties,  and  to  protect  him,  in  contemplation  of  law,  fi'om 
the  imputation  of  having  forfeited  his  position  as  a  gentleman  by  so 
doing. 

Again,  it  is  not  the  object  of  law  to  punish  citizens  of  this  state, 
whether  white  or  black,  by  imprisonment,  for  offenses  of  which  they 
have  never  been  convicted.  When  they  are  charged  with  violations 
of  the  penal  code,  the  requirement  of  the  law  is,  that  they  appear  at 
the  proper  time  and  place,  and  answer  the  charge;  and  to  secure  such 
appearance,  they  are  required  to  give  bond  and  security,  and  it  is  only 
on  failure  to  give  the  bond  that  they  can  be  imprisoned.  As  inno- 
cent persons  are  often  confined  in  prison  under  charges,  because  of 
their  inability  to  give  bond,  the  law  favors  bail  whenever  the  offense 
is,  by  law,  bailable.  And  the  law  favors  this  even  in  the  case  of  the 
guilty,  till  the  trial.  This  is  not  only  best  for  the  public,  as  it  saves 
the  tax-payers  the  expense  of  keeping  them  in  jail,  but  is  just  to  the 
accused,  who  receive  the  legal  punishment  for  their  crimes,  if  guilty, 
under  the  sentence  of  the  court  after  legal  conviction.  How,  then, 
does  a  citizen  forfeit  his  corporate  rights  as  a  member  of  a  civil  corpo- 
ration, or  his  position  as  a  gentleman,  by  doing  an  act  that  is  not  only 
encouraged  by  the  laws  of  his  state,  but  is  a  positive  public  benefit  ? 

But  it  is  said  Dr.  Waring  was  not  expelled  from  becoming  surety 
on  the  bonds  above  mentioned,  but  for  ungentlemanly  conduct  in  the 
presence  of  the  society.  What  ungentlemanly  conduct  ?  The  ninth 
by-law  requires  that  "specific  charges"  be  set  forth  and  handed  to  the 
accused  at  least  one  month  before  the  society  takes  action  thereon. 
What  specific  charges  of  ungentlemanly  conduct  in  presence  of  the 
society,  were  ever  handed  to  Dr.  Waring.?     What  did  he  say  or  do  in 
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the  presence  of  the  society,  to  forfeit  his  position  as  a  gentleman? 
The  record  is  silent.  That  silence  is  significant.  That  which  is  ma- 
terial and  is  not  averred  by  the  society  in  their  answer  is  presumed 
not  to  exist.  No  ungentlemanly  conduct  in  presence  of  the  society  is 
set  foi-th  in  their  response,  and  this  court  must  presume  none  existed. 

Dr.  Waring  was  convicted  of  the  charges  first  mentioned  in  refer- 
ence to  the  suretyship,  and  brought  formally  before  the  society  and 
censured.  To  this  illegal  and  unauthorized  proceeding  he  submitted. 
But,  not  satisfied  with  this,  at  the  next  meeting  of  the  society  he  was 
again  brought  up,  and  his  resignation  demanded,  and  he  was  given 
till  the  succeeding  meeting  to  comply  with  the  imperious  and  unau- 
thorized demand.  This  he  declined  to  do.  And  a  preamble  and 
resoliations  were  then  passed,  setting  a  future  day  when  the  society 
would  vote  on  his  expulsion  for  refusing  to  resign,  and  for  discourteous 
behavior  towards  the  society  at  two  former  meetings.  In  what  the 
discourteous  behavior  consisted  we  are  not  informed  by  the  record. 
In  the  meantime,  however,  the  gracious  privilege  of  avoiding  ex- 
pulsion by  resignation  was  still  held  out  to  Dr.  Waring.  When  the 
time  came  for  the  much-cherished  object  by  the  infliction  of  the  ex- 
treme penalty  of  expulsion.  Dr.  Waring  was  at  home  sick,  and  unable 
to  attend,  but  he  wrote  the  society,  disclaiming  all  intentional  dis- 
courtesy to  it  or  its  members,  and  protested  against  the  irregularity 
and  illegality  of  the  course  resolved  upon,  as  set  forth  in  said  pre- 
amble and  resolutions.  But  all  to  no  effect.  His  expulsion  was  pre- 
determined, and  that  determination  was  executed.  A  more  illegal 
or  unjustifiable  proceeding  has  seldom  been  brought  before  a  court. 

After  argument  had,  and  a  thorough  examination  of  this  case,  it  is 
the  unanimous  judgment  of  this  court  that  the  judgment  of  the  court 
below  be  reversed,  and  the  judge  of  the  superior  courts  of  said  county 
-is  hereby  instructed  and  ordered  to  grant  a  peremptory  mandamus, 
commanding  and  compelling  the  said  "The  Georgia  Medical  Society" 
to  restore  the  said  Dr.  James  J.  Waring  to  all  his  rights  and  privi- 
leges as  a  corporator  in  said  society. 

Note.   See,  infra,  p.  1171 ;  Evans  v.  Philadelphia  Club,  50  Pa.  St.  107-127,  and 
cases  cited;  and  Belton  v.  Hatch,  109  N.  Y.  593,  4  Am.  St.  495,  infra,  p.  178. 
Also  1896,  Board  of  Trade  of  Chicago  v.  Nelson,"  162  111.  431,  44  N'.  E."'743; 
1892,  Spilman  v.  Supreme  Council  of    Home  Circle,  157  Mass.  128;  1887* 
Pitcher  v.  Board  of  Trade,  121  111.  412 ;  1844,  Commonwealth,  ex  rel.,  v.  Pike 
Beneficial  Soc,  8  W.  &  S.  (Pa.)  247;  1883,  Medical  &  Surg.  Soc.  of  Mont  Co 
V.  Weatherly,  75  Ala.  248,  253;  1875,  Meyer  v.  Johnson,  53  Ala.  237,  325; 
1878,  Board  of  Trade  v.  People,  91  111.  80;  1863,  Sayre  v.  Louisville,  etc    As 
sociation,  1  Duval  (Ky.)  143,  85  Am.  Dec.  613;  1864,  National  M.  F.  Ins.'  Co. 
v.  Yeomans,  8  E.  I.  25,  86  Am.  Dec.  610;  1855,  Hiss  v.  Bartlett,  3  Gray  468 
63  Am.  Dec.  768,  note  773 ;  1857,  Austin  v.  Searing,  16  N.  Y.  112,  69  Am.  Dec! 
665,  note  677 ;  1866,  Society  v.  Commonwealth,  ex  rel.,  52  Pa.  St.  125  91  Am" 
Dec.  139 ;  1866,  Dane  v.  Derby,  64  Maine  95,  89  Am.  Dec.  722,  note  736. 
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Sec.  25.  Same. 

FIETSAM  V.  HAY  Et  Al.' 

1887.     In  the  Supreme  Court  of  Illinois.     122  111.  293-297,  3 

Am.  St.  R.  492. 

Appeal  from  the  circuit  court  of  St.  Clair  county. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  court: 

The  People's  Bank  of  Belleville,  Incorporated  under  a  special  act 
of  legislature,  approved  and  in  force  March  27,  1869,  having  become 
insolvent  on  the  17th  of  April,  1878,  made  a  general  assignment  of 
all  its  property  and  effects  for  the  benefit  of  creditors.  The  assignee 
jjresented  a  petition  to  the  county  court  of  St.  Clair  county,  at  its 
^arch  ternri,  1887,  for  leave  to  sell  "all  the  rights,  privileges,  powers 
and  immunities  which  were  granted  by  the  said  act  incorporating 
said  bank."  The  judge  of  the  county  court  being  interested  in  the 
result  of  the  proceeding;  the  venue  was  changed  to  the  circuit  court  \ 
of  St.  Clair  county,  where,  upon  due  consideration  of  the  petition, 
that  court  entered  an  order  dismissing  the  same.  The  present  appeal 
is  from  the  order  of  dismissal. 

The  correctness  of  the  decision  of  the  circuit  court  depends  entirely 
upon  whether  the  title  to  the  franchise  cre.atec\  and  conferred  by  the 
^^nk  charter  passed. as  an  asset  of  the  'bank,  to  the  assignee,  un3er 
the  assignment.  Tiiat  iTs  language'  is  sufficiently  comprehensive,  and 
adequate  to  pass  the  franchise  to  the  assignee,  if,  as  matter  of  law, 
the  bank  could  transfer  it  at  all,  we  have  no  doubt.  This  is  not, ques- 
tioned. The  question,  therefore,  is  Mthpttier.  a  corgorate_franchise, 
in  the  absence  of  statutory  authority,  is  in  law  capable  of  being  as- 
signed or  fransferre'd.  "Dmerently  put,  the  question,  as  formulated 
by  the  parties  themselves,  is,  "did  the  franchise  of  the  said  bank  pass 
with  the  deed  of  assignment  to  the  assignee  as  a  salable  asset  of  the 
said  bank.'" 

77ie  word  '■'■franchise'''  is  often  used  in  the  sense  of  privileges  gen- 
erally, but  in  its  more  appropriate  and  legal  sense  fke  term  is  con- 
fined to  such  rights  and  privileges  as  are  conferred  upon  corporate 
bodigs  by  legts^^tzi^ grant.  It  is  in  the  latter  sense,  alone,  the  word 
^nMu  to  be  considered. 
\  The  franchise  proposed  to  be  sold  is  a  corporate  franchise,  and  the 
artificial  body  or  political  entity  to  which  it  pertains  is  what  is  known 
to  the  law  as  an  aggregate  corporation.  Such  a  corporation  has  been 
defined  to  be  "_an_3rtificial  ,b.^ins|'  created  by  law,  and  composed^ 


^hgn^y duals  who  subsist  as  a  body  pontic  under  a  special  denormaj^I 
tion^wiiEh  the  c"apacity  of  perpetual  succession^  and  of  actinp;',  w"itt^p~ 
tthe  scope  ot  its  charter,  as  a  natuTaT  person."  Now,  a  franchise  is 
wothing  more  than  ike  Tt^ht  or  privilege  of  being  a  corporation,  and 
^  doing  such  things,  and  such  things  only,  as  are  authorized  by  the 

^'  Arguments  omitted. 
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corporation' s  charter.     This  right  of  a  body  of  men  to  be  and  act  as 
an  artificial  person,  without,  as  a  general  rule,  incurring  individual 
responsibility,  is  declared  by  Blackstone  to  be  "a  royal  privilege,  or 
branch  of  the  king's  prerogative,  subsisting  in  the  hands  of  a  subject." 
(2  Blackstone,  37.)     Such  right  or  franchise  is  defined  by  Bouvier 
to  be  "a  certain  privilege  conferred  by  grant  from  government,   and 
/vested   in   individuals."     (i  Bouvier,  545.)     JVow^  it  is  clear fr^m 
ithese  definitions,  and  from  the  very  nature  of  a  corporation^  *hat  a 
{franchise  or  the  right  to  be  and  act  as  an  artificial  body ,  vests  in  the  in- 
'  dividualswho  catnpose  the  corporation, and  not  in  the  corporation  itself. 
This  fact,  we  think,  is  not  without  significance  in  reaching  a  conclu- 
sion upon  the  main  question  to  be  determined,  outside  of  the  numer- 
ous authorities  bearing  directly  on  the  subject. 

It  will  be  kept  in  mind  that  the  corporate  body,  for  purposes  of 
ownership,   and,   indeed,    for   most   purposes,    has   a    distinct  iden- 
tity  from  that   of  the    individual    corporators.     The  latter   may   be 
>ayealthy,  when  at  the  same  time  the  former  is  insolvent,  and  vice  versa. 

(The  corporation  has  no  right  to  appropriate,  sell  or  otherwise  dispose 
of  any  of  the  property  or  effects  of  a  corporator.  The  relation  of  debtor 
and  creditor  may  subsist  between  them  in  the  same  manner  as  be- 
tween the  company  and  other  persons.  The  company's  entire  prop- 
erty may  be  swept  away  from  it  by  sequestration,  or  other  means,  and 
yet  its  franchises  will  remain  vested  in  the  corporators,  until  they  are 
either  abandoned  or  forfeited  to  the  state.  All  these  propositions  are 
familiar  to  the  courts  and  the  profession,  and  are  all  well  sustained 
by  authority. 

j  If,  then,  the  franchise  is  vested  in  and  belongs  to  the  corporators, 
/and  not  to  the  "corporatTori  itself,  hovv  could  the  latter  transt^T~or  as- 
/sigh"  it 30  anotheiri*^  On  the  plainest  of  principles  tlMS  could  not  be 
f  done  wTtliout  legislative  authority  for  that  purpose,  and  we  find  noth- 
ing, either  in  the  statute  or  the  company's  charter,  conferring  such 
authority..  While  it  is  conceded  the  legislature  might  confer  on  the 
artificial  body  the  power  to  sell  or  assign  the  franchise  to  strangers, 
yet  this  would  be,  in  effect,  to  authorize  it  to  commit  a  species  of  sui- 
cide, for  it  is  manifest  the  corporation  could  not  exist  a  moment  after 
the  franchise  conferred  upon  its  members  had  been  transferred  to 
others.  Indeed,  when  we  consider  the  attributes  and  essential  ele- 
ments of  corporate  existence,  resulting  from  the  grant  of  the  fran- 
chise, and  without  which  the  artificial  body  could  not  accomplish  the 
objects  of  its  creation  or  perform  the  duties  imposed  upon  it  by  law, 
the  sale  or  assignment  of  the  franchise  without  special  legislative  au- 
thority would  seem  to  be  wholly  inadmissible.  It  is  proposed  here, 
it  will  be  noted,  to  sell  simply  the  franchise,  of  the  bank.  Assuming 
this  can  be  done,  the  question  arises  what  would  be  the  effect  of  such 
a  sale.?  It  clearly  could  not  have  the  effect  of  making  the  purchasers, 
if  more  than  one,  an  aggi'egate  corporation,. with  the  general  banking 
powers  conferred  by  the  bank  charter.  To  assert  such  a  proposition 
would  be  simply  startling;  and  yet,  if  in  such  case  the  purchasers 
would  take  anything  at  all,  they  certainly  could  not  take  less  than  the 
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right  to  be  a  tanking  corporation,  with  all  the  powers  and  privileges 
conferred  by  the  charter,  for  these  rights  are  of  the  very  essence  of 
the  franchise ;  and  consequently  the  one  could  not  be  thus  acquired 
without,  by  the  same  act,  securing  the  others — a  view  which,  as  already 
indicated,  has  no  sanction  in  reason  or  authority. 

While  statements  are  to  be  found  on  this  subject  in  some  of  the  text- 
books, as  well  as  in  some  of  the  decided  cases,  which  can  not  be  recon- 
ciled with  the  conclusion  we  have  reached,  yet  we  are  clearly  o:^ 
opinion  that  acorporatinn ,  in  thf  "^'ifin''''  "^^  g^'atiitftrj''  intlwM^ty^jTtic 

n"  rvjlt  W  fipTTor  transfer  it"  franrVifcp  r.r  any  property  p^gptrHal  tOl^ 

exercise,  which  it  has  acquired  under  the  law  of  eminent~Bomainl 
TfH;^Jl'"p"siii2n|  in  "iir  jnrlgrnenr,  is  sijfil'flined-.both^  by  reason  and 
fhf.  rlp^jrlpH  wf''p;ht  of  autb"''''*'y  Black  et  al.  v.  Delaware  and  Ran- 
tan  Canal  Co.,  24  N.  J.  Eq.  455;  Freeman  on  Executions,  §§  179, 
180;  Pearce  on  Railroads,  496-1 ;  Jones  on  Mortgages,  §  161 ;  Rorer 
on  Judicial  Sales  (2d  ed.),  222;  Archer  v.  Terre  Haute  and  Indian- 
apolis R.  Co.,  102  111.  493;  Bruffett  v.  Great  Western  R.  Co.,  25 
111.  353;  Chicago  and  Rock  Island  R.  Co.  v.  Whipple,  22  III.  105; 
Ottawa,  Oswego  and  Fox  River  Valley  R.  Co.  v.  Black,  79  111.  262. 

The  circuit  court  having  reached  this  conclusion,  its  order  and  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 

Note.  1867,  Cleveland,  etc.,  K.  Co.  v.  Speer,  56  Pa.  St.  325,  94  Am.  Dec. 
84;  1869,  Miner's  Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  99  Am.  Dec.  300 ;  1887, 
Chicago  Gas  Light  Co.  v.  People's  Gas  L.  Co.,  121  111.  530,  2  Am.  St.  124; 
1864,  Caldwell  v.  Alton,  33  111.  416,  85  Am.  Dec.  282;  1863,  Storv  v.  Plank 
Eoad  Co.,  16  N.  J.  Eq.  13,  84  Am.  Dec.  134;  1862,  People  v.  Railroad  Co.,  24 
N.  Y.  261,  82  Am.  Dec.  295;  1859,  Coe  v.  Bailroad  Co.,  10  Ohio  St.  372,  75 
Am.  Dec.  518;  1825,  Ammant  v.  Turnpike  Road,  13  S.  &  R.  (Pa.)  210,  15  Am. 
Dec.  593;  1877,  Hudson  v.  Cuero  Land,  etc.,  Co.,  47  Tex.  56,  26  Am.  Rep. 
289;  1866,  Commonwealth  v.  Smith,  10  Allen  (Mass.)  448,  87  Am.  Dec.  672, 
infra,  p.  1070;  1862,  Bardstown  &  V.  R.  Co.  v.  Metcalfe,  4  Met.  (Ky.)  199,  81 
Am.  Dec.  541,  infra,  p.  1074;  1893,  Brunswick  G.  L.  &  Co.  v.  United  Gas,  etc., 
Co.,  85  Me.  532,  35  Am.  St.  R.  385,  note,  p. 390;  Jones  v.  Guarantee  Co.,  101 
U.  S.  622,  infra,  p.  1078;  1872,  State  of  Ohio,  exrel.,  etc.,  v.  Sherman,  22  Ohio 
St.  411,  infra,  p.  1082;  1892,  Overton  Bridge  Co.  v.  Means,  33  Neb.  857,  29  Am. 
St.  R.  514;  1901,  Detroit  Citizens'  Ey.  Co.  v.  Detroit,  125  Mich.  673,  84  Am. 
St.  R.  589. 
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MEMPHIS  AND  LITTLE  tOCK  RAILROAD  COMPANY  v.  RAILROAD 
/  1:)0MMISSI0NERS.' 

1884.     In  THE  ^pREM^CouRT  OF  THE  United  States.     112  U.S. 
,_^  609-623. 

[This  was  a  bill  in  equity  filed  in  the  chancery  court  of  Pulaski 
county,  Arkansas,  seeking  to  enjoin  the  board  of  railroad    commis- 

'  Statement  of  facts  condensed,  arguments  omitted. 
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sioners  of  the  state  from  appraising,  for  the  purposes  of'taxation,  any 
part  of  the  property  of  the  plaintiff  in  error,  on  the  ground  that  it  is 
exempted  from  taxation  by  a  contract  with  the  state  contained  in  its 
charter  of  incorporation.  The  supreme  court  of  the  state,  on  appeal, 
affirmed  the  decree  of  the  chancery  court  dismissing  the  bill.  That 
decree  of  the  supreme  court  was  brought  here  by  writ  of  error,  for 
review,  on  the  allegation  that  it  enforced  a  law  of  the  state  impairing 
the  obligation  of  a  contract  in  violation  of  the  rights  of  the  plaintiff 
in  error  under  tbe  constitution  of  the  United  States. 

The  Memphis  and  Little  Rock  Railroad  Company  was  incorporated 
in  1853,  with  power  to  borrow  "money  on  the  credit  of  the  company, 
and  on  the  mortgage  of  its  charter  and  works"  (§  9)  ;  and  its  capital 
stock  was  to'  be  exempt  from  taxation  until  its  road  paid  a  dividend  of 
6  per  cent.,  and  its  road,  fixtures,  etc.,  were  to  be  exempt  from  taxes 
until  twenty  years  after  it  was  completed.  (Sec.  28.)  At  the  time 
of  its  incorporation  the  constitution  of  Arkansas  permitted  corpora- 
tions to  be  created  by  special  acts,  and  there  was  no  restriction  as  to 
the  power  to  exempt  such  corporations  from  taxation.  The  supreme 
court  of  the  state,  in  Oliver  v.  Memphis  and  Little  Rock  Railroad  Com- 
pany, 30  Ark.  128,  had  held  that  the  exemption  from  taxation  in  thp 
charter  of  this  road  was  a  contract  between  it  and  the  state,  that  was 
not  to  be  impaired.  The  railroad  company  in  i860  issued  its  bonds, 
secured  by  mortgage  covering  "the  charter  by  which  said  company 
was  incorporated  and  under  which  it  was  organized,  and  all  the  rights 
and  privileges  and  franchises  thereof,"  and  also  all  lands,  etc.,  be- 
longing to  said  company.  October  13,  1874,  a  new  constitution  of 
the  state  went  into  effect  providing,  that  corporations  should  be  formed 
only  under  general  laws,  and  no  special  act  should  be  passed  confer- 
ring corporate  powers ;  that  all  property  should  be  taxed  according  to 
its  true  value  ;  that  all  laws  exempting  from  taxation  (except  churches, 
etc.,  especially  named  and  not  including  railroad  companies)  should 
be  void ;  that  the  po^er  so  to  tax  corporations  should  never  be  sur- 
rendered or  suspended  by  any  contract  on  the  part  of  the  state,  and 
that  the  legislature  shall  not  pass  any  general  or  special  law  for  the 
benefit  of  any  corporation  then  existing,  except  upon  condition  that 
such  corporation  should  thereafter  hold  its  charter  subject  to  the  pro- 
visions of  the  constitution. 

December  9,  1874,  the  legislature  passed  a  law  "whereby  the  pur- 
chasers of  a  railroad  of  any  corporation  of  the  state,  and  their  asso- 
ciates, acquiring  title  thereto  by  virtue  of  a  judicial  sale,  or  of  a  sale 
under  a  power  contained  in  a  mortgage  or  deed  of  trust,  were  author- 
ized to  organize  themselves  into  a  body  corporate,  vested  with  all  the 
corporate  rights,  liberties,  privileges,  immunities  and  franchises  of 
and  concerning  the  railroad  so  sold,  not  in  conflict  with  the  constitu- 
tion of  the  state,  as  fully  as  the  same  were  held,  exercised  and  en- 
joyed by  the  corporation  before  such  sale."  A  certificate  of  such 
organization  was  to  be  filed  with  the  secretary  of  state.  The  road 
was  not  completed  till  November,  1874.  In  1876,  a  bill  to  foreclose 
the  mortgage  was  brought  by  the  trustees  under  the  same,  and   a  de- 
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cree  rendered,  ordering  a  sale  embracing  the  property,  franchises 
and  charter  of  said  Memphis  and  Little  Rock  Railroad  Company, 
and  a  sale  was  so  made  to  certain  trustees  for  the  bondholders.  In 
April,  1877,  these  bondholders  organized  themselves  into  a  company 
under  the  name  of  "The  Memphis  and  Little  Rock  Railroad  Com- 
pany as  reorganized,"  and  a  few  days  later,  the  trustees  named  in 
the  sale,. conveyed  to  said  reorganized  company  "the  property  and 
franchises,  including  the  charter  of  1853,"  and  under  this  it  claims 
exemption  from  taxation, in  any  way  different  from  the  provisions  of 
the  charter  of  1853.] 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  court.  [After 
reciting  the  facts  substantially  as  above  stated,  he  continued:] 

The  case  of  the  plaintiff  in  error  rests  entirely  upon  the  words  of 
the  ninth  section  of  the  act  of  incorporation  of  the  Memphis  and  Little 
Rock  Railroad  Company  of  January  11,  1853,  by  which  it  was  em- 
powered to  borrow  money  "on  the  credit  of  the  company  and  on  the 
mortgage  of  its  charter  and  works."  It  is  argued  that  these  words 
confer  power  upon  the  company  to  convey  to  its  bondholders,  byway 
of  mortgage  and  on  foreclosure,  to  purchasers  absolutely,  all  the  prop- 
erty of  the  company,  and  all  its  franchises,  including  the  franchise  of 
becoming  and  being  a  corporation,  in  the  sense  of  acquiring  the  right 
to  organize  as  such  under  the  act  as  successor  to,  and  substitute  for, 
the  original  company,  precisely  as  if  the  act  had  named  them  as  cor- 
porators and  endowed  them  with  the  corporate  faculty.  And  this 
being  assumed,  it  is  thence  inferred  that  the  exemption  contained  in 
section  28  of  the  act  applies  to  the  substituted  corporation  as  though 
no  change  of  corporate  existence  had  taken  place;  and  thus,  it  is  in- 
sisted, the  case  is  taken  out  of  rule  of  decision  established  in  Morgan 
V.  Louisiana,  93  U.  S.  217;  Wilson  v.  Gains,  103  U.  S.  417,  and 
Louisville  and  Nashville  R.  Co.  v.  Palmes,  109  U.  S.  244.  Accord- 
ing to  the  principle  of  those  decisions,  the  exemption  from  taxation 
must  be  construed  to  have  been  the  personal  privilege  of  the  very  cor- 
poration specifically  referred  to,  and  to  have  perished  with  that,  unless 
the  express  and  clear  intention  of  the  law  requires  the  exemption  to 
pass  as  a  continuing  franchise  to  a  successor.  This  salutary  rule  of  in- 
terpretation is  founded  upon  an  obvious  public  policy,  which  regards 
such  exemptions  as  in  derogation  of  the  sovereign  authority  and  of 
common  right,  and,  therefore,  not  to  be  extended  beyond  the  exact 
and  express  requirement  of  the  grants,  construed  striciissimi  juris . 

It  is  not  claimed  that  the  assignment  of  the  charter,  by  way  of  mort- 
gage and  subsequent  judicial  sale,  constituted  the  purchasers  to  be  the 
identical  corporation  that  the  mortgager  had  been  ;  for  that  would  in- 
volve an  assumption  of  its  obligations  and  debts  as  well  as  an  acqui- 
sition of  its  privileges  and  exemptions ;  but,  it  is  insisted,  that  it  re- 
sulted in  another  corporation  in  Heii  of  the  original  one,  entitled  to 
all  the  provisions  of  the  charter,  by  relation  to  its  date,  as  though  it 
had  been  originally  organized  under  it. 

But  such  a  construction  of  the  words,  authorizing  a  mortgage  of  the 
10— WiL.  Cases. 
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charter  and  works  of  the  company,  is,  in  our  opinion,  beyond  the 
intention  of  the  law  and  altogether  inadmissible. 

There  is  no  express  grant  of  corporate  existence  to  any  new  body. 
At  the  time  when  this  charter  was  granted,  in  1853,  there  was  no 
general  law  in  existence  in  Arkansas  authorizing  the  formation  of 
corporations.  All  such  grants  were  by  special  act.  Neither  was 
there  any  law  authorizing  the  purchasers  of  railroads  at  judicial  sale 
under  mortgages  of  the  property  and  franchises  of  the  company,  to 
organize  themselves  into  corporate  bodies,  such  as  was  first  passed  in 
1874.  There  is  not  in  the  act  of  January  11,  1853,  for  the  incorpo- 
ration of  the  Memphis  and  Little  Rock  Railroad  Company,  any  refer- 
ence to  such  a  right  as  vested  in  the  mortgage  bondholders  or  other 
purchasers  at  a  sale  under  a  foreclosure  of  the  mortgage,  nor  is  there 
any  mode  or  machinery  prescribed  in  the  act  for  such  an  organization. 
The  desired  conclusion  rests  entirely  on  the  inference  deduced  from 
the  mortgage  of  the  charter,  and  is  an  attempt  to  create  a  corpora- 
tion by  a  judicial  implication.  But,  as  was  said  by  this  court  in  Cen- 
tral Railroad  and  Banking  Co.  v.  Georgia,  93  U.  S.  665,  670,  "it  is 
an  unbending  rule  that  a  grant  of  corporate  existence  is  never  implied. 
In  the  construction  of  a  statute  every  presumption  is  against' it. " 

The  application  of  this  rule  isnot  avoided  by  the  claim  that  the 
present  is  not  the  case  of  an  original  creation  of  a  corporate  body,  but 
the  transfer,  by  assignment  of  a  previously  existing  charter  and  of  the 
right  to  exist  as  a  corporation  under  it.  The  difference  is  one  of 
words  merely.  The  franchise  of  becoming  and  being  a  corporation, 
in  its  nature,  is  incommunicable  by  the  act  of  the  parties  and  incapa- 
ble of  passing  by  assignment.  "The  franchise  to  be  a  corporation," 
said  Hoar,  J.,  in  Commonwealth  v.  Smith,  10  Allen  448,  455, 
"clearly  can  not  be  transferred  by  any  corporate  body  of  its  own  will. 
Such  a  franchise  is  not,  in  its  own  nature,  transmissible."  In  Hall 
V.  Sullivan  Railroad  Co.,  21  Law  Reporter  138  (2  Redfield's  Am. 
Railway  Cases  621;  i  Brunner's  Collected  Cases  613),  Mr.  Justice 
Curtis  said:  "The  franchise,  to  be  a  corporation,  is,  therefore,  not  a 
subject  of  sale  and  transfer,  unless  the  law,  by  some  positive  provis- 
ion, has  made  it  so,  and  pointed  out  the  modes  in  which  such  sale 
and  transfer  may  be  effected."  No  such  positive  provision  is  con- 
tained in  the  act  under  consideration,  and  no  mode  for  effecting  the 
organization  of  a  series  of  corporations  under  it  is  pointed  out,  either  in 
the  act  itself  or  in  any  other  statute  prior  to  that  of  December  9,  1874. 

The  franchise  of  being  a  corporation  need  not  be  implied  as  neces- 
sary to  secure  to  the  mortgage  bondholders,  or  the  purchasers  at  a 
foreclosure  sale,  the  substantial  rights  intended  to  be  secured.  They 
acquire  the  ownership  of  the  railroad,  and  the  property  incident  to  it, 
and  the  franchise  of  maintaining  and  operating  it  as  such;  and  the 
corporate  existence  is  not  essential  to  its  use  and  enjoyment.  All 
the  franchises  necessary  or  important  to  the  beneficial  use  of  the  rail- 
road could  as  well  be  exercised  by  natural  persons.  TAe  essential 
■properties  of  corporate  existence  are  quite  distinct  from  the  fran- 
chises of  the  corporation.      The  franchise  of  being  a  corporation  be- 
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longs  to  the  corporators^  ■while  the  powers  and  privileges,  vested  in 
and  to  be  exercised  by  the  corporate  body  as  such,  are  the  franchises 
of  the  corporation.  The  latter  has  no  power  to  dispose  of  the  fran- 
chise of  its  members,  which  may  survive  in  the  mere  fact  of  corpo- 
rate existence,  after  the  corporation  has  parted  with  all  its  property 
and  all  its  franchises.  If,  in  the  present  instance,  we  suppose  that  a 
mortgage  and  sale  of  the  charter  of  the  railroad  company  created  a  new 
corporation,  what  becomes  of  the  old  one?  If  it  abides  for  the  pur- 
pose of  responding  to  obligations  not  satisfied  by  the  sale,  or  of  own- 
ing property  not  covered  by  the  mortgage  nor  embraced  in  the  sale, 
as  it  may  well  do,  and  as  it  must  if  such  debts  or  property  exist,  then 
there  will  be  two  corporations  coexisting  under  the  same  charter. 
For,  "after  an  act  of  disposition  which  separates  the  franchise  to 
maintain  a  railroad  and  make  profit  from  its  use,  from  the  franchise 
of  being  a  corporation,  though  a  judgment  of  dissolution  may  be 
authorized,  yet,  until  there  be  such  judgment,  the  rights  of  the  cor- 
porators and  of  third  persons  may  require  that  the  corporation  be 
considered  as  still  existing."  Coe  v.  Columbus,  Piqua  and  Indiana 
Railroad  Co.,  10  Ohio  St.  372,  386,  per  Gholson,  J. 

If,  as  required  by  the  argument  for  the  plaintiff  in  error,  we  regard 
and  treat  the  franchise  of  being  a  corporation  as  an  incorporeal  hered- 
itament, and  an  estate  capable  of  passing  between  parties  by  deed, 
or  of  being  charged  by  way  of  mortgage  and  of  being  sold  under  a 
power  or  by  virtue  of  judicial  process,  the  logical  consequences  will 
,  be  found  to  involve  insuperable  difficulties  and  contradictions.  In 
the  present  case,  for  example,  after  the  execution  of  the  first  mort- 
gage, we  should  have  the  railroad  companj^  continuing  as  a  corpora- 
tion in  esse,  and  the  trustees  for  the  bondholders,  ortheirbeneficiaines, 
or  assigns,  a  corporation  in  posse;  and,  after  condition  broken,  the 
company  would  hold  the  title  to  its  ow^n  existence  as  a  mere  equity  of 
redemption.  That  equity  it  makes  the  subject  of  a  second  mortgage, 
and,  in  default,  the  beneficiaries  under  the  power  of  sale  became  pur- 
chasers of  the  franchise,  and  organize  themselves,  by  virtue  of  it,  into 
the  Memphis  and  Little  Rock  Railway  Company.  The  latter  can 
hardly  claim  the  status  of  a  corporation  at  law,  as  the  legal  title  to 
the  franchise  of  being  a  corporation  had  never  passed  to  it,  on  the 
supposition  that  it  might  pass  by  a  private  grant ;  and,  if  a  corpora- 
tion at  all,  it  could  only  be  regarded  as  the  creature  of  equity,  accord- 
ing to  the  analogy  of  equitable  estates,  a  nondescript  class  hitherto 
unknown  in  any  system  of  law  relating  to  the  subject. 

It  finally  was  displaced  by  the  judicial  sale,  under  which  the  plaint- 
iff in  error  organized  as  successor  to  both.  In  the  meantime,  the 
original  corporation  has  never  been  dissolved,  and,  for  all  purposes 
not  covered  by  the  mortgage,  still  maintains  an  existence  as  a  corporate 
body,  capable  of  contracting,  and  of  suing  and  being  sued.  A  concep- 
tion which  leads  to  such  incongruities  must  be  essentially  erroneous. 

If  we  concede  to  the  argument  for  the  plaintiff  in  error  the  position, 
that  the  language  used,  which  authorizes  the  mortgage  of  the  charter, 
may  be  taken  in  a  literal  sense,  still  the  assignment  would  transfer  it. 
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in  the  very  state  in  which  it  might  be  at  the  date  of  the  transfer.  But 
at  that  date  the  only  corporation  which  the  charter  provided  for  had 
already  been  organized.  The  only  powers  conferred  upon  corpora- 
tors to  that  end  had  already  been  exercised  and  exhausted.  The  bond- 
holders, under  the  mortgage,  and  their  assignees,  the  purchasers  at 
the  sale,  therefore  took,  and  could  take,  nothing  else  than  the  charter, 
so  far  as  it  remained  unexecuted,  with  such  franchises  and  powers  as 
were  capable  of  futui-e  enjoyment  and  activity,  and  not  such  as,  hav- 
ing already  spent  their  force  by  having  been  fully  exerted,  could  not 
be  revived  by  a  conveyance.  This  would  include,  by  the  necessity  of  the 
case,  the  franchise  to  organize  a  corporation,  which  can  only  be  exerted 
once  for  all ;  for  the  simple  act  of  organization  exhausts  the  authority, 
arid,  having  once  been  effected,  is  legally  incapable  of  repetition. 

It  is  a  mistake,  however,  to  suppose  that  the  mortgage  and  sale  of 
a  charter  by  a  corporation,  in  any  proper  sense  which  can  be  legally 
imputed  to  the  words,  necessarily  conveys  every  power  and  authority 
conferred  by  it,  so  far,  at  least,  as  to  vest  a  title  in  them,  as  franchises, 
irrevocable  by  reason  of  the  obligation  of  a  contract.  In  many,  if 
not  in  most,  acts  of  incorporation,  however  special  in  their  nature, 
there  are  various  provisions  which  are  matters  of  general  law  and  not 
of  contract,  and  are,  therefore,  subject  to  modification  or  repeal. 

Such,  in  our  opinion,  would  be  the  character  of  the  right  in  the 
mortgage  bondholders,  or  the  purchasers  at  the  sale  under  the  mort- 
gage, to  organize  as  a  corporation,  aftet  acquiring  title  to  the  mort- 
gaged property,  by  sale  under  the  mortgage,  if,  in  the  charter  under 
_  consideration,  it  had  been  conferred  in  express  terms,  and  particular 
provision  had  been  made  as  to  the  mode  of  procedure  to  effect  the 
purpose.  It  would  be  matter  of  law,  and  not  of  contract.  At  least, 
it  would  be  construed  as  conferring  only  a  right  to  organize  as  a  cor- 
poration, according  to  such  laws  as  might  be  in  force  at  the  time  when 
the  actual  organization  should  take  place,  and  subject  to  such  limita- 
tions as  they  might  impose.  It  can  not,  we  think,  be  admitted  that  a 
statutory  provision  for  becoming  a  corporation  in  futuro  can  become 
a  contract,  in  the  sense  of  that  clause  of  the  constitution  of  the  United 
States  which  prohibits  state  legislation  impairing  its  obligation,  i:\ntil 
it  has  become  vested  as  a  right  by  an  actual  organization  under  it, 
and  then  it  takes  effect  as  of  that  date,  and  subject  to  such  laws  as 
may  then  be  in  force.  Such  a  contract,  so  far  as  it  seems  to  assume 
that  form,  is  a  provision  merely  that,  at  the  time,  or  on  the  happen- 
ing of  the  event  specified,  the  parties  designated  may  become  a  cor- 
poration according  to  the  laws  that  may  then  be  actually  in  force. 
The  stipulation,  whatever  be  its  form,  must  be  construed  as  subject 
and  subordinate  to  the  paramount  policy  of  the  state,  and  to  the  sov- 
ereign prerogative  of  deciding,  in  the  meantime,  what  shall  constitute 
the  essential  characteristics  of  corporate  existence.  The  state  does 
not  part  with  the  franchise  until  it  passes  to  the  organized  corpora- 
tion; and,  when  it  is  thus  imparted,  it  must  be  what  the  government 
is  then  authorized  to  grant  and  does  actually  confer. 

It  is  immaterial  that  the  form  of  the  transaction  is  that  of  a  mort- 
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gage,  sale  or  other  transfer  infer  partes  of  the  franchise  to  be  a  cor- 
poration. "The  real  transaction,  in  all  such  cases  of  transfer,  sale 
or  conveyance,"  as  was  said  by  the  supreme  court  of  Ohio  in  the  case 
of  The  State  v.  Sherman,  22  Ohio  St.  411,  428,  "in  legal  effect,  is 
nothing  more  or  less,  and  nothing  other,  than  a  surrender  or  aban- 
donment of  the  old  charter  by  the  corporators,  and  a  grant  de  novo  of 
a  similar  charter  to  the  so-called  transferees  or  purchasers.  To  look 
upon  it  in  any  other  light,  and  to  regard  the  transaction  as  a  literal 
transfer  or  sale  of  the  charter,  is  to  be  deceived,  we  think,  by  a  mere 
figure  or  form  of  speech.  The  vital  part  of  the  transaction,  and  that 
without  which  it  would  be  a  nullity,  is  the  law  under  which  the  trans- 
fer is  made.  The  statute  authorizing  the  transfer  and  declaring  its 
effect  is  the  grant  of  a  new  charter  couched  in  a  few  words,  and  to 
take  effect  upon  condition  of  the  surrender  or  abandonment  of  the  old 
charter ;  and  the  deed  of  transfer  is  to  be  regarded  as  mere  evidence 
of  the  surrender  or  abandonment."  • 

It  is,  of  course,  the  law  in  force  at  the  time  the  transaction  is  con- 
summated and  made  effectual  that  must  be  looked  to  as  determining 
its  validity  and  effect.  This  is  the  principle  on  which  this  courf  pro- 
ce,eded  in  deciding  the  case  of  Railroad  Co.  v.  Georgia,  98  U.  S. 
359.  ,The  franchise  to  be  a  corporation  remained  in,  and  was  exer- 
cised by,  the  old  corporation,  notwithstapding  the  mortgage  of  its 
charter,  until  the  new  corporation  was  formed  and  organized ;  it  was 
then  surrendered  to  the  state,  and  by  a  new  grant  then  made  passed  to 
the  corporators  of  the  new  corporation,  and  was  held  and  exercised  by 
them  under  the  constitutional  restrictions  then  existing. 

Our  conclusions,  then,  are  that  the  exemption  from  taxation  con- 
tained in  the  28th  section  of  the  act  of  January  11,  1853,  was  intepded 
to  apply  only  to  the  Memphis  and  Little  Rock  Railroad  Company  as 
the  original  corporation  organized  under  it ;  that  it  did  not  pass  by 
the  mortgage  of  its  charter  and  works,  as  included  in  the  transfer  of 
the  franchise  to  be  a  corporation,  to  the  mortgagees  or  purchasers  at 
the  judicial  sale  ;  that  the  franchises  embraced  in  that  conveyance  were 
limited  to  those  which  had  been  granted  as  appropriate  to  the  con- 
struction, maintenance,  operation  and  use  of  the  railroad  as  a  public 
highway  and  the  right  to  make  profit  therefrom  ;  and  that  the  appellant, 
not-having  become  a  corporate  body  until  after  the  restrictions  in  the 
constitution  of  1874  took  effect,  was  thereby  incapable  in  law  of  having 
or  enjoying  the  privilege  of  holding  its  property  exempt  from  taxation. 

The  decree  of  the  supreme  court  of  Arkansas  is  accordingly  affirmed. 

Note.  Sower  to  mortgage  franchises  must  he  expressly  ^m)«»— "y-'"ti.(ZfflfiS.iiar'.  ffl- 
ist^  ]856rPier«e  V.  Enitil'V,  arNTHTl^gyrTSSg,  Coe  v.  C,  C,  etc.,  R.  Co.,  10 
brS.  372;  1858,  Lauman  v.  Lebanon  Val.  R.,  30  Pa.  St.  42;  infra,  p.  1081; 
]875,  Daniels  v.  Hart,  118  Mass.  543;  1888,  People  v.  Cook,  110  N.  Y.  443; 
1890,  Snell  v.  City,  133  111.  413,  8  L.  R.  A.  858,  24  N.  E.  532;  contra,  1857, 
Hall  v.  Sullivan  R.,  11  Fed.  Cas.  257  (No.  5,948)  ;  1863,  Miller  v.  Rutland,  etc., 
R.  Co.,  36  Vt.  452;  1862,  Bardstown,  etc.,  R.  Co.  v.  Metcalfe,  4  Met.  (Ky.) 
199,  infra,  p.  1074;  1899,  Mich.  Tel.  Co.  v.  St.  Joseph,  121  Miih.  502,  80  Am. 
St.  R.  520. 

The  legislature  may  expressly  autM7-izethemqfctga(te^of..tli,e_fr(j,p.chisp..  J.864, 
Atkinion  v.  Marietta,  etc.rfir-eD-rrT5T3~F.  21 ;  ,  1866,  East  Boston,  etc.,  R. 
Co.  V.  East.  R.  Co.,  13  Allen  (Mass.)  422. 
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Exemption  from  taxation,  effect  of  transfer.  1896,  Pearsall  v.  E.  Co.,  161  U.  S. 
646;  infra,p.U13;  1894,  Keokuk  R.  Co.  v.  Missouri,  152  U.  S.  301;  1888,  Rail- 
road Company  v.  Commw.,  87  Ky.  661 ;  1884,  Railroad  Co.  v.  Berry,  44  Ark.  17. 


See.  27.  (4)  When  a  franchise  is  offered  by  the  state  and  ac- 
cepted by  those  to  whom  it  is  offered,  it  is  in  the  nature  of  a 
grant  or  executed  contract. 

1789,  BuLLER,  J.,  in  King  v.  Passmore,  3  T.  R.  246.'  "And  I 
do  not  know  how  to  reason  on  this  point  better  than  in  the  manner 
urged  by  one  of  the  relator's  counsel,  who  considered  the  grant  of 
incorporation  to  be  a  compact  between  the  crown  and  a  certain  num- 
ber of  subjects,  the  latter  of  whom  undertake,  in  consideration  of  the 
privileges  which  are  bestowed,  to  exert  themselves  for  the  good  gov- 
ernment of  the  place.  Now,  if  those  persons  have  so  far  violated  their 
trust  by  negligence  or  misconduct  that  they  are  no  longer  capable  of 
governing  the  place,  there  is  an  end  of  the  compact.  The  ground  of 
the  charter  was  the  government  of  the  place,  and  when  that  can  not 
be  carried  on,  I  see  no  reason  why  the  crown  can  not  grant  another 
charter  to  a  different  set  of  persons."    ' 

Note.  See  also :  1694,  Philips  v.  Bury,  1  Ld.  Eaym.  5,  s.  c.  2  T.  R.  346 ;  1816. 
Terrett  v.  Taylor,  9  Cranch  (U.  S.)  43. 

See.  28.    Sa^eS 

/   WALES,  Tebasuhee,  Etc.,  v.  STETSON.' 

1806.     In  tbe  Suijreme  Judicial  Court  op  Massachusetts.     2 
\         Mass.  143-146,  3  Am.  Dec.  39. 

The  declaraltiern  was  in  trespass  and  contained  two  counts.  The 
first  was  for  passing  the  turnpike  gate  without  payment  of  the  legal 
toll ;   and  the  second  was  for  cutting  down  the  gate. 

The  parties  submitted  the  cause  to  the  court  on  a  statement  of  facts, 
in  substance  as  follows : 

That  the  corporation  was  duly  authorized  by  law  to  make  the  road, 
and,  when  made  and  approved  by  the  court  of  sessions  for  the  county 
of  Norfolk,  to  erect  a  gate  thereon,  near  the  dwelling-house  of  Joseph 
Hunt ;  that  the  road  was  so  made  and  approved ;  that  by  the  act  of 
incorporation,  "If  any  person  shall  cut,  break  down,  or  otherwise  in- 
jure or  destroy  the  said  turnpike  gate,  or  shall  forcibly  pass,  or  attempt 
to  pass,  by  force  without  first  paying  the  legal  toll  at  such  gate,  such 
person  shall  forfeit  and  pay  a  fine  not  exceeding  $50,  nor  less  than 
$5,  to  be  recovered  by  the  treasurer  of  said  corporation,  to  their  use 
in  an  action  of  trespass." 

That  the  gate  was  erected  on  a  part  of  the  turnpike  road  where  was 
before  an  ancient  public  highway;  that  it  was  near  the  house  of 
Joseph  Hunt,  but  that  it  might  have  been  placed  nearer  to  the  said 
house,  and  in  a  part  of  the  turnpike  road  which  was  not  before  a 
public  highway. 

That  said  Stetson  did,  on  the  twenty-ninth  day  of  March,  1806, 

'  Arguments  omitted. 
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forcibly  pass  the  said  gate  without  payment  of  toll,  and  in  the  even- 
ing of  said  day  did  cut  down  said  gate. 

If,  upon  these  facts,  the  court  are  of  opinion  that  the  corpora- 
tion had  a  right  by  law  to  erect  said  gate  at  the  place  where  it  was 
erected,  then  the  defendant  agrees  to  be  defaulted;  if  otherwise  the 
plaintiff  is  to  become  nonsuit. 

The  opinion  of  the  court  was  delivered  by  Parsons,  C.  J.  After  ' 
considering  the  several  points  made  in  this  cause  by  the  counsel,  we  are 
satisfied  that  the  question  submitted  must  be  decided  according  to  the 
legal  construction  of  the  act  incorporating  the  proprietors  of  this  turn- 
pike. We  are  not  prepared  to  deny  a  right  in  the  general  court  to 
discontinue  by  statute  a  public  highway.  It  is  an  easement  common 
to  all  the  citizens,  who  are  represented  in  the  legislature.  The  au- 
thorizing of  the  erection  of  bridges  over  navigable  waters  is,  in  fact,  an 
exercise  of  a  similar  right.  We  are  also  satisfied  that  the  rights  le- 
gally vested  in  this,  or  in  any  corporation,  can  not  be  controlled  or 
destroyed  by  any  subsequent  statute,  unless  a  -power  for  that  purpose 
be  reserved  to  the  legislature  in  the  act  of  incorporation. 

In  the  consideration  of  the  provisions  of  any  statute,  they  ought  to 
receive  such  a  reasonable  construction,  if  the  words  and  subject-mat- 
ter will  admit  of  it,  as  that  the  existing  rights  of  the  public,  or  of  in- 
dividuals, be  not  infringed.  And  we  are  of  opinion  that  this  act  of 
incorporation  reasonably  admits  such  construction.  The  corporation 
had  a  right  to  make  the  turnpike  over  such  parts  of  the  old  road  as  lay 
in  their  way.  This  affects  no  existing  rights,  as  the  easement  re- 
mains. But  before  we  construe  the  statute  as  giving  an  authority  to  ob- 
struct a  former  highway  by  erecting  a  gate  thereon,  it  should  appear 
that  such  construction  is  necessary  to  give  a  reasonable  effect  to  the 
statute.  In  this  case  no  such  necessity  appears;  but  from  the  case 
as  stated  it  appears  that  the  corporation  might  have  exercised  their 
right  to  erect  a  gate,  and  to  receive  the  toll,  as  empowered  by  the 
statute,  without  impeding  the  travel  on  the  old  highway.  The  stat- 
ute authorizes  the  corporation  to  erect  a  gate  on  the  turnpike  road 
near  the  dwelling-house  of  Joseph  Hunt ;  and  it  is  agreed  in  the  case 
that  a  gate  might  have  been  erected  on  the  turnpike,  and  near  the 
dwelling-house  of  J.  Hunt,  and  not  upon  any  part  of  the  old  highway. 
This  gate  being  on  the  old  highway  is  a  public  nuisance,  and  the  de- 
fendant had  a  right  to  abate  it.     Let  the  plaintiff  be  called. 

Note.  1853,  State  Bank  of  Ohio  v.  Knoop,  16  How.  (TJ.  S.)  369;  1854, 
Thorpe  v.  Eutland  &  Bur.  R.  Co.,  27  Vt.  140;  1819,  Dartmouth  College  v. 
Woodward,  4  Wheat.  (U.  S.)  518,  in/ra,  p.  708;  1857,  Nichols  v.  Somerset, 
etc.,  E.  Co.,  43  Me.  356;  1805,  Trustees  v.  Foy,  1  Murphy  (N.  C.)  58,  3  Am. 
Dec.  672,  sMpra,  p.  34;  1855,  Dodge  v.  Woolsey,  18  How.  (U.  S.)  331,  supra, 
p.  88;  1867,  Zabriskie  v.  Hackenaack,  etc.,E.  Co.,  18  N.J.  Eq.  178,  90  Am.  Dec. 
617,  infra,  p.  1466 ;  1850,  Commonwealth  v.  Cullen,  13  Pa.  St.  133',  53  Am.  Dec" 
450,  infra,  p.  417;  1862,  Durfee  v.  Old  Colony  E.  Co.,  5  Allen  (Mass.)  230,  in- 
fra, p.  1462;  1872,  Yeaton  v.  Bank  of  Old  Dominion,  21  Grattan  (Va.)  593, 
infra,  p.  750 ;  1 872,  Tomlinson  v.  Jessup,  15  Wallace  (U.S.)  454,  infra,  p.  754  ■ 
1864,  Hawthorne  v.  Calef,  2  Wallace  (U.  S.)  10,  infra,  p.  752;  1856,  White 
Mountain  E.  Co.  v.  Eastman,  34  N.  H.  124,  infra,  p.  758.  Compare,  1809  Cur- 
rie  v.  Mut.  Ass.  Soc,  4  Henning  &  Munf.  (Va.)  315. 
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Sec.    29.     (5)   These  franchises  are  property,  and  can  not  be  taken 
without  cause,  but  may  be  forfeited  for  misuser  or  nonuser. 

1691.  Holt,  J.,  in  King  v.  Mayor  of  London,  Show.  280.  "I 
am  of  the  opinion  that  a  corporation  may  be  forfeited,  if  the  trust  be 
broken,  and  the  end  for  which  it  is  instituted  be  perverted." 

HIGGINS  Et  Al.  v.  DOWNWARD.' 

1888.     In  the  Court  of  Errors  and  Appeals  of  Delaware.     8 
Hous.  (Del.)  227-357,  40  Am.  St.  Rep.  141. 

Saulsbury,  Chancellor.  "A  corporation  is  an  artificial  being,  in- 
visible, intangible  and  existing  only  in  contemplation  of  law.'  Being 
the  mere  creature  of  law,  it  possesses  only  those  properties  which  the 
charter  of  its  creation  confers  upon  it,  either  expressly  or  as  inciden- 
tal to  its  very  existence.  These  are  such  as  are  supposed  best  calcu- 
lated to  effect  the  object  for  which  it  was  created.  Among  the  most 
important  are  immortality,  and,  if  the  expression  may  be  allowed, 
individuality ;  properties  by  which  a  perpetual  succession,  of  many 
persons  are  considered  as  the  same,  and  may  act  as  the  single  indi- 
vidual. They  enable  a  corporation  to  manage  its  own  affairs,  and  to 
hold  property  without  the  perplexing  intricacies,  the  hazardous  and 
endless'  necessity  of  perpetual  conveyance  for  the  purpose  of  trans- 
mitting it  from  hand  to  hand.  It  is  chiefly  for  the  purpose  of  cloth- 
ing bodies  of  men  in  succession  with  these  qualities  and  capacities 
that  corporations  were  invented  and  are  in  usfe."  '  Chief  Justice  Mar- 
shall's opinion  in  the  case  of  College  v.  Woodward,  4  Wheat.  626. 
A  franchise  is  a  certain  privilege  conferred  by  grant  from  the  govern- 
ment, and-  vested  in  individuals.  Corporations  or  bodies  politic  are 
the  most  usual  franchises  known  to  our  law.  Bouv.  Law  Diet.,  545. 
By  section  17,  article  2,  of  the  constitution  of  this  state,  it  is  declared 
that  "no  act  of  incorporation,  except  for  the  renewal  of  existing  cor- 
porations, shall  be  hereafter  enacted  without  the  concurrence  of  two- 
thirds  of  each  branch  of  the  legislature,  and  without  a  reserved  power 
of  revocation  by  the  legislature ;  and  no  act  of  incorporation  which 
may  be  hereafter  enacted  shall  continue  in  force  for  a  longer  period 
than  twenty  years  without  the  re-enactment  of  the  legislature,  unless 
it  be  an  incorporation  for  public  improvement." 

The  Wilmington  and  Reading  Railroad  Company  was  a  private 
corporation  for  public  improvement,  and  thei-efore  its  existence  was 
not  limited  to  the  period  of  twenty  years  under  this  provision  of  the 
constitution.  There  was  no  time  fixed  by  positive  provision  in  the 
.  charter  of  the  Wilmington  and  Reading  Railroad  Company  when  the 
corporation  should  cease  to  exist.  Had  there  been,  the  corporation, 
in  the  absence   of  a  renewal  of  its  charter  before  that  period,  would 

'  Facts  sufficiently  stated  in  the  opinion  of  the  court.  Arguments,  and  opin- 
ion of  Oomegys,  J.,  concurring,  omitted. 
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have  become  dissolved  without  either  a  representative  or  the  possibil- 
ity of  one,  as  no  provision  is  made  by  our  laws  for  a  representative  in 
such  a  case ;  and  at  the  instance  of  its  dissolution  the  debts  due  to  it 
wouldhave  become  extinguished,  not  the  right  to  or  the  remedy  for 
the  debts  suspended,  merely,  but  the  debt  itself  annihilated.  Bank 
V.  Lockwood's  Adm'r,  2  Har.  (Del.)  14.  A  judgment,  being  No.  181 
to  the  November  term,  1869,  was  recovered  by  the  Wilmington  and 
Reading  Railroad  Company,  a  corporation  then  existing  under  the 
laws  of  Delaware  and  Pennsylvania,  against  the  defendants.  KJi.  fa. 
was  issued,  being  No.  224  to  the  November  term,  1870,  on  this  judg- 
ment, and  levy  made  on  goods  and  chattels.  Subsequent  executions 
were  issued  on  this  judgment,  the  last  being  an  alias  vend,  exf., 
No.  92,  to  September  term,  1887.  On  May  29,  1886,  the  judgment 
was  marked  for  the  use  of  the  Wilmington  and  Northern  Railroad 
Company,  by  the  direction  of  the  attorney  of  the  plaintiff,  and  the 
judgment  was  afterwards,  on  June  12,  1886,  marked  for  the  use  of 
John  C.  Higgins  by  direction  of  the  president  of  the  Wilmington  and 
Northern  Railroad  Company.  The  defendants  allege  that  at  or  about 
the  year  1S77  the  Wilmington  and  Reading  Railroad  Company  had 
ceased  to  have  any  legal  existence  as  a  corporation,  or  any  right  to 
perform  or  do  any  act  whatever,  and  that  the  said  judgment  which 
had  been  recovered  by  it  became  void  apd  of  no  effect. 

The  sixth  reason  assigned  for  setting  aside  the  sheriff's  sale  is  that 
the  transfers  or  assignments  alleged  to  have  been  made  by  indorse- 
ments on  the  record,  and  by  and  through  which  the  said  John  C.  Hig- 
gins claims  title  thereto,  were  illegal,  unauthorized  and  void,  and 
ineffectual  to  vest  in  said  John  C.  Higgins  any  right  or  title  what- 
ever. This  reason,  so  far  as  it  relates  to  the  authority  of  the  attorney 
directing  the  judgment  to  be  marked  to  the  use  of  the  Wilmington 
and  Northern  Railroad  Company  is  not  before  us,  exceptions  thereto 
having,  for  the  sake  of  expediting  the  hearing  of  the  questions  re- 
served, been  abandoned,  so  that  the  real  and  only  question  before  us 
is,  was  the  Wilmington  and  Reading  Railroad  Company  dissolved  by 
the  act  in  relation  thereto  passed  February  22,  1877?  Or,  in  other 
words,  did  the  legislature,  by  passing  that  act,  revoke  the  charter  of 
the  Wilmington  and  Reading  Railroad  Company }  On  the  3d  of 
March,  1868,  the  Wilmington  and  Reading  Railroad  Company  exe- 
cuted a  mortgage  upon  its  road,  etc.,  for  the  payment  of  money.  A 
suit  was  afterward  instituted  in  the  United  States  Circuit  Court  for  the 
foreclosure  of  this  mortgage.  The  final  decree  in  the  case  was  made 
April  25,  1876,  directing  the  sale  by  the  trustees  of  the  railroad  and 
property.  The  sale  was  made  under  the  decree  November  4,  1876. 
The  deed  made  by  the  trustees  to  the  purchasers  conveyed  "the  rail- 
road of  the  Wilmington  and  Reading  Railroad  Company,  extending 
from  a  point  on  the  Philadelphia  and  Reading  Railroad  at  or  near 
Birdsboro,  in  the  county  of  Berks,  state  of  Pennsylvania,  to  the  city 
of  Wilmington,  in  the  state  of  Delaware,  with  all  the  rights,  privi- 
leges, immunities  and  franchises  of  the  said  Wilmington  and  Reading 
Railroad  Company,  under  any  and  all  grants  of  the  state  of  Pennsyl- 
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vania,-but  exclusive  of  the  franchises  granted  by  the  state  of  Dela- 
ware." These  franchises  granted  tiy  the  state  of  Delaware  were  not 
■included  in  the  mortgage  for  which  foreclosure  was  decreed,  and,  of 
course,  were  not  included,  but  excluded,  by  the  decree  of  foreclosure. 
They  were  not  sold  by  the  trustees  to  the  purchasers  of  said  road.  Of 
course,  therefore,  the  purchasers  of  said  Wilmington  and  Reading 
Railroad  did  not  by  such  sale  become  entitled  to  said  franchises  granted 
by  the  state  of  Delaware.  < 

On  the  22d  of  February,  1877,  the  legislature  of  Delaware  passed 
an  act  to  incorporate  the  purchasers  of  the  Wilmington  and  Reading 
Railroad.  This  act,  after  reciting  in  its  preamble  that  the  railroad  of 
the  Wilmington  and  Reading  Railroad  Company,  with  its  appurte- 
nances, was  sold  in  pursuance  of  a  mortgage  executed  by  said  com- 
pany under  authority  of  laws  of  this  state,  and  that  it  was  necessary 
to  the  proper  enjoyment  of  the  rights  acquired  by  said  sale  that  the 
purchaser  should  be  incorporated  with  authority  to  consolidate  with  any 
company  organized  or  to  be  organized  under  the  laws  of  the  state  of 
Pennsylvania,  operating  such  portion  of  the  road  so  sold  as  is  situated 
within  the  state  of  Pennsylvania,  incorporated  the  persons  purchasing 
the  said  Wilmington  and  Reading  Railroad,  under  a  decree  of  the  circuit 
court  of  the  United  States  for  the  eastern  district  of  Pennsylvania,  a  body 
politic  and  corporate,  by  the  name  of  the  "Wilmington  and  Northern 
Railroad  Company."  By  this  act  the  company  were  vested  with  all 
the  right,  title,  interest,  property,  possession,  claim  and  demand  at 
law  or  in  equity  of,  in  and  to  such  railroad,  to  v/it,  the  railroad  of  the 
Wilmington  and  Reading  Railroad  Company,  with  its  appurtenances, 
and  with  all  the  rights,  powers,  immunities,  privileges  and  franchises 
of  the  corporation  as  whose  property  the  same  was  sold,  and  which 
may  have  been  granted  thereto  or  conferred  thereupon  by  any  act  or 
acts  of  assembly  whatsoever  in  force  at  time  of  such  sale.  These 
franchises,  granted  by  the  state  of  Delaware,  not  being  included  in 
the  mortgage  executed  by  the  Wilmington  and  Reading  Railroad 
Company,  and  consequently  not  sold  under  the  decree  of  foreclosure 
thereof  made  by  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania,  the  purchasers  at  such  sale  acquired  no  title 
thereto,  and  no  property  therein.  If  they  acquired  any  such  title  or 
property  it  could  only  have  been  under  and  by  virtue  of  the  act  to  in- 
corporate the  purchasers  of  the  Wilmington  and  Reading  Railroad 
before  referred  to.  This  act  purported  to  vest  such  purchasers,  among 
other  things,  with  the  privileges  and  franchises  of  the  corporation  as 
whose  property  the  same  was  sold,  and  which  may  have  been  granted 
thereto  or  conferred  thereupon  by  any  act  or  acts  of  assembly  what- 
ever in  force  at  time  of  such  sale.. 

The  condition  of  a  corporation  whose  charter  has  expired  is  not 
the  same  as  that  of  a  corporation  which  has  failed  to  elect  its  officers, 
and,  as  the  consequence  of  that  failure,  is  rendered  inactive.  The 
life  of  the  one  is  out  of  it  by  its  own  constitution,  and  not  from  a  fail- 
ure to  do  what  its  charter  enabled  them  to  do,  to  give  them  active 
being ;  the  other  was  entitled  by  its  charter  to  a  continued  active  life, 
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but  it  has  failed  to  continue  that  activity  by  the  election  of  its  neces- 
sary officers.  Its  active  powers,  but  not  its  being,  are  gone.  The  one 
is  dead ;  the  other  is  dormant.  The  principles  of  law  which  apply 
to  the  rights  of  a  corporation  thus  dormant  or  disabled  are  not  the 
same  as  those  which  are  applicable  to  the  rights  of  a  corporation 
which  is  dissolved,  or  civilly  dead.  In  the  former  case  debts  due 
are  extinguished ;  not  so  in  the  latter  case.  No  judgment  of  ouster 
or  other  similar  judgment,  or  judgment  of  like  effect,  has  ever  been 
judicially  declared  against  the  Wilmington  and  Reading  Railroad. 
The  act  to  incorporate  the  purchasers  of  the  Wilmington  and  Reading 
Railroad  did  not  in  express  terms  revoke  the  charter  of  the  Wilming- 
ton and  Reading  Railroad,  nor  necessarily  deprive  the  latter  of  its 
franchises  granted  by  the  acts  of  assembly  of  the  state  of  Delaware. 
The  Wilmington  and  Reading  Railroad  had  never  forfeited  its  char- 
ter as  judicially  ascertained  by  any  judgment  of  a  court  of  law ;  and 
even  the  former  act  did  not  so  declare.  A  franchise  is  property, 
and  it  can  not  wantonly  or  of  whitn  be  taken  away  by  a  legislative 
act  and  transferred,  to  another. 

The  act  of  February  22,  1877,  must  receive  a  reasonable  interpre- 
tation. It  must  be  interpreted  to  mean  that  which  the  legislature  of 
the  state  of  Delaware  had  a  right  to  do,  and  not  that  which  the  legisla- 
ture had  not  a  right  to  do.  The  rights,  powers,  immunities,  privi- 
leges and  franchises  conferred  by  the  legislature  on  the  purchasers  of 
the  Wilmington  and  Reading  Railroad  must  be  interpreted  to  be  such 
rights,  powers,  immunities,  privileges,  and  franchises  as  those  con- 
ferred by  the  legislature  on  the  Wilmington  and  Reading  Railroad  by 
'any  act  or  acts  of  the  general  assembly  which  the  Delaware  legislature 
had  the  right  to  confer,  and  to  vest  the  same  in  said  purchasers, 
because  the  legislature  had  the  right  to  make  such  a  grant ;  but  the 
legislature  had  no  authority  to  take  from  the  Wilmington  and  Read- 
ing Railroad  rights,  powers,  immunities,  privileges  and  franchises, 
the  same  never  having  been  judicially  declared  forfeited,  nor  revoked 
constitutionally  by  legislative  authority.  If  the  legislature  had  re- 
voked the  charter  of  the  Wilmington  and  Reading  Railroad,  it  could 
have  granted  rights,  powers,  immunities,  privileges  and  franchises 
of  the  same  nature  and  kind  as  those  which  the  Wibnington  and 
Reading  Railroad  had  theretofore  possessed,  but  not  the  same  iden- 
tical rights,  powers,  immunities,  privileges  and  franchises ,  be- 
cause the  charter  being  revoked,  it  would  follow  that  the  rights,  powers, 
imtnunities,  privileges  and  franchises  ceased  and  determined,  and 
were  not  the  subject  of  transference  to  another  company  by  legislative 
grant.  The  words,  "of  the  corporation  as  whose  property  the  same 
was  sold,  and  which  may  have  been  granted  thereto  or  conferred 
thereupon  by  any  act  or  acts  of  assembly  whatsoever  in  force  at  the 
time  of  such  sale,"  must  be  interpreted  as  having  relation  to  what 
was  sold,  and  not  to  that  which  was  not  sold,  and  could  not  have  been 
legally  sold  under  the  said  decree  of  foreclosure.  According  to  this 
interpretation,  the  words  used  would  have  force  and  effect.     A  con- 
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trary  interpretation,  would   render  the  words  of  the  act  of  assembly 
inoperative  and  void. 

It  appears  from  the  case  stated  that  the  judgment  in  respect  to_ 
which  controversy  exists  in  this  case  was  on  May  29,  1886,  marked 
for  the  use  of  the  Wilmington  and  Northern  Railroad  Company  by 
Victor  Du  Pont,  attorney  for  plaintiff,  and  on  June  12,  1886,  for  the 
use  of  John  C.  Higgins,  by  direction  of  H.  A.  Du  Pont,  president  of 
the  Wilmington  and  Northern  Railroad  Company.  It  also  appears 
in  like  manner  that  there  had  been  no  meeting  of  the  stockholders  of 
the  Wilmington  and'  Reading  Railroad  Company  after  the  sale 
thereof  under  the  decrees  6f  foreclosure  aforesaid.  If  these  facts  be 
so,  the  Wilmington  and  Reading  Railroad  as  a  corporation  was  not 
dead,  nor  the  debts  due  it  extinguished,  so  far,  at  least,  as  it  existed 
under  the  laws  of  the  state  of  Delaware.  In  this  respect  it  was  only 
dormant;  capable  of  being  revived,  but  incapable  of  action  without 
such  revival.  Its  life  or  death  rested  with  the  legislature.  The 
views  above  expressed  in  reference  to  extinct  and  dormant  corpora- 
tions are  in  accordance  to  the  opinion  of  the  court  in  the  case  of  Bank 
V.  Lockwood's  Adni'r.  "There  is,"  says  Morawetz  (Priv.  Corp., 
§§  I002,  1003),  "a  broad  and  fundamental  distinction  between  the 
dissolution  of  the  corporation  and  the  loss  of  its  franchise  or  legal 
right  to  exist.  Much  confusion  may  be  avoided,"  he  says,  "by  bear- 
ing in  mind  this  distinction."  Again,  he  says:  "If  the  charter  of  a 
corporation  limits  its  existence  to  a  definite  period  of  time,  the  fran- 
chise or  right  to  exist  would  expire  at  the  time  limited."  Again: 
^^  The  franchise  to  exist  and  carry  on  business  as  a  corporation  con- 
tinues indefinitely  unless  the  time  of  its  duration  is  expressly  limited  in 
the  grant. ' '  If  the  corporation  should  be  guilty  of  any  wrongful  act, 
or  neglect  of  duty,  which  would  give  the  state  a  right  to  declare  the 
franchise  forfeited,  the  franchise  would  nevertheless  continue  until  the 
forfeiture  has  been  claimed  and  enforced  by  the  state  through  the  proper 
legal  proceedings.  The  commission  of  a  wrongful  act  or  neglect  of  duty 
by  a  corporation  would  evidently  not  per  se  put  an  end  to  the  actual  ex- 
istence of  the  corporate  association.  After  a  long -continued  non-user 
it  may  be  presumed  that  a  corporation  has  surrendered  its  franchises  to 
the  state;  but  the  mere  fact  thai  a  corporation  has  been  without  officers 
or  organization,  and  has  performed  no  corporate  acts  during  a  number 
of  years,  does  not  put  an  end  to  its  franchises ,  although  this  may  be  a. 
good  ground  for  declaring  them  forfeited  by  judicial  proceedings." 

The  charter  of  a  corporation  does  not  expire  by  reason  of  the  omis- 
sion or  commission  of  acts  on  the  part  of  the  company  for  declaring 
a  forfeiture,  but  the  franchises  continue  in  full  force  until  the  penalty 
of  forfeiture  is  claimed  by  the  state  granting  the  franchise,  and  this 
can  be  done  only  through  a  legal  proceeding  by  which  the  cause  of 
forfeiture  is  judicially  ascertained,  and  not  in  a  purely  collateral  pro- 
ceeding. Says  Pierce  (R.  R.  11):  "The  non-use  or  misuse  of  its 
franchises  by  a  corporation,  or  its  breach  of  the  conditions  on  which 
its  duration  is  by  the  law  of  its  creation  made  to  depend,  is  a  cause  of 
forfeiture.     Such  defaults,  however,  do  not  of  themselves  work  a 


§"29  THE   CORPORATION   AS   A   FRANCHISE.  157 

forfeiture,  but  they  take  effect  only  when  judicially  determined  in  a 
direct  proceeding  instituted  for  the  purpose.  A  non-user  or  mis- 
user is  a  ground  of  forfeiture,  although  not  expressly  declared  to  be 
such  by  statute."  The  same  writer  says :  "A  cause  of  forfeiture  which 
has  not  been  judicially  declared  in  a  direct  proceeding  can  not  be 
taken  advantage  of  collaterally."  The  legal  modes  of  proceeding 
against  a  corporation  for  usurpation — non-user  or  misuser  of  a  fran- 
chise— is  scire  facias^  or  an  information  in  the  nature  of  a  quo  war- 
ranto, each  prosecuted  at  the  instance  gnd  on  behalf  of  the  state. 

What  becomes  of  the  corporate  property  of  a  corporation  in  the 
event  of  its  dissolution?  The  court  in  the  case  of  Bank  v.  Lockwood's 
Admr's,  before  referred  to,  say  that  on  the  dissolution  of  a  corpora- 
tion as  by  the  expiration  of  the  period  of  its  charter,  its  real  estate  re- 
verts to  the  grantor,  its  personal  estate  to  the  people,  and  the  debts 
due  to  it  are  extinguished.  This  is  doubtless  so  at  the  common  law, 
and  in  a  proceeding  at  law  as  a  scire  facias  on  a  judgment ;  but  the 
more  rnodern  doctrine  upon  this  subject  seems  to  be  that  the  capital 
of  a  corporation  becomes  upon  its  dissolution  a  fund  to  be  adminis- 
tered in  equity  for  the  payment  of  its  creditors,  and  afterwards  for 
distribution  among  its  stockholders.  The  creditors  have  a  lien  on  the 
assets,  and  may  follow  them  into  the  hands  of  stockholders  and  per- 
sons who  are  indebted  to  the  corporation.  The  rights  of  stockholders 
in  the  assets  are  subordinate  to  those  of  creditors.  See  Pierce  R.  R. 
13,  and  authorities  cited.  In  my  opinion,  when  the  constitution  of 
this  state  speaks  of  the  reserved  power  of  revocation  of  a  corporation 
by  the  legislature,  it  means  an  express  revocation  by  th'e  legislature, 
and  not  otherwise. 

It  will  be  seen  from  what  I  have  already  said  that  the  judgment  set 
forth  in  the  case  stated,  being  No.  181  to  the  November  term,  1869, 
of  the  superior  court,  whether  it  be  a  valid  and  subsisting  judgment  or 
not,  did  not  pass  to  the  Wilmington  and  Northern'  Railroad  Company 
by  virtue  of  the  acts  of  assembly,  mortgage  foreclosure  proceeding, 
sale  and  conveyance  recited  in  the  case  staled,  so  as  to  give  the  said 
Wilmington  and  Northern  Railroad  Company  the  right  to  enforce  said 
judgment  by  execution  issued  against  the  defendants,  and  that  John 
C.  Higgins,  who  claims  to  be  the  assignee  of  said  company  to  said 
judgment,  has  not  the  right  to  enforce  said  judgment  against  the  de- 
fendants.    »     *     « 

Note^  See  1886,  Appeal  of  Pittsburgh  E.  Co.,  122  Pa.  St.  511,  9  Am.  St. 
E.  128;  infra,  p.  1342;  1887,  Retsam  v.  Hay,  122  III.  293;  8  Am.  St.  E.  492, 
swpra,  p.  141;  1844,  State  v.  Eeal  Estate  Bank,  5  Ark.  595,  41  Am.  Dec.  109; 
infra,  p.  1298;  1890,  People  v.  North  Elv.  Sug.  Ref.  Co.,  121  N.  Y.  582,  18  Am. 
St.  R.  843,  supra,  p.  100 ;  1889,  State  v.  Minnesota  Thresher  Co.,  40  Minn.  213, 
27  Am.  &  E.  C.  Cas.286;  1892,  People  v.  Buffalo,  etc.,  Co.,  131  N.  Y.  140; 
1888,  State  v.  Madison,  etc.,  R.,  72  Wis.  612,  40  N.  W.  487;  1891,  People  v. 
Broadway  R.,  125  N.  Y.  29;  1884,  State  v.  Railway  Co.,  40  O.  S.  504  . 
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Corporation  as  a  franchise.— Pollock  and  Maitland,  History  of  English 
Law,  p.  493,  say:     "Between  [th'e  universities]  and  the  boroughs,  however, 
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there  was  just  this  likeness :  neither  the  borough  nor  the  university  was  to 
any  great  -degree  an  owner  of  lands  or  of  goods ;  on  the  other  hand  it  was 
a  holder  of  franchises.  *  *  *  xhe  English  temporal  corporations,  when 
they  first  appear  as  ideal  persons,  appear  not  in  the  character  of  mere  private 
persons,  but  in  the  character — we  may  almost  say  it — of  governmental  officers 
and  magistrates  who  hold  property  in  right  of  their  offices.  Their  lands,  their 
goods  are  few ;  what  they  own  is  jurisdiction,  governmental  powers  and 
fiscal  immunities.  Thi»  is  a  characteristic  feature  of  our  temporal  corpora- 
tions in  the  first  stage  of  their  existence;  the  artificial  person  comes  into  being 
in  order  that  he  may  govern  and  do  justice.  *  *  *  This  is  well  marked 
in,  the  history  of  Oxford.  *  *  *  This  is  so  also  with  the  merchant  gilds. 
They  look  to  a  modern, eye  now 'like  voluntary  associations  of  traders,  and 
now  like  organs  of  municipal  government.  *  *  *  ^q  may  well  suppose 
that  the  juristic  person  made  its  appearance  at  a  comparatively  early  time  in 
the  gild  hall  of  the  brethren.  Not  that  the  gild  was  a  trading  corporation  in 
the  modern  sense.  In  mercantile  transactions  with  outsiders  it  appears  rather 
as  a  societas  than  a  universitas.  It  had  no  property  engaged  in  trade.  *  *  * 
But  the  main  property  of  the  gild,  as  of  the  university,  consists  not  of  lands 
and  goods,  but  of  franchises,  jurisdictional  pbwers  and  fiscal  immunities." 

In  argument,  Serjeant  Pemberton,  in  King  v.  London,  1  Show.  275,  6,  1692, 
said:  "A  corporation  is  an  artificial  body,  consisting  of  particular  persons, 
as  members  constituent  thereof,  and  like  unto  a  natural  body  to  many  pur- 
poses ;  that  which  doth  unite  them  is  the  liberties  and  privileges  granted  for 
that  purpose.  It  is  but  a.  franchise  granted  originally  to  them  by  king  or  par- 
liament. In  all  concessions  of  liberties  and  franchises,  there  is  a  tacit  condi- 
tion annexed  to  them,  that  they  use  them  well;  which  upon  doing  otherwise 
determines  them;  an  abuse  forfeits  them  all.  20  Ed.  4,  pi.  5,  pi.  6,  2  Inst. 
222.  The  way  for  the  king  to  take  an  advantage  of  such  an  abuser  is  a  quo 
warranto,  or  information  in  nature  of  it,  that  is  the  king's  writ  of  right;  here 
these  abusers  are  examined,  and  then  judgment'is  either  given  for  acquittal 
or  for  the  king."  "But  here  [after  judgment  of  seizure]  it  is  otherwise,  and 
therefore  I  conclude  that  the  franchise  by  which  they  claim  to  be  a  corpora- 
tion was  out  of  them,  and  in  the  king,  as  extinct;  for  it  is  such  a  franchise 
as  the  king  can  not  have  by  way  of  user,  and  therefore  it  must  be  gone,  and 
determined,  and  if  so,  the  corporation  is  dissolved ;  that  which  ties  them 
together  is  their  franchise;  take  away  that,  and  they  are  so  many  single 
persons;  for  the  Iranchise  not  only  unites  them,  but  distinguishes  them,  one 
as  mayor,  and  another  as  an  alderman,  and  the  like;  then  that  being  gone, 
none  of  them  are  such."     20  Ed.  4,  pi.  5,  pi.  6,  2  Inst.  222. 

In  Oarth.  217,  this  same  argument  is  said  to  have  stated  these  views  as  fol- 
lows: "A  corporation  is  an  artificial  body,  composed  of  divers  constituent 
members,  ad  instar  corporis  humani,  and  the  ligaments  of  this  body  politic  or 
artificial  body  are  the  franchises  and  liberties  thereof,  which  bind  and  unite 
all  its  members  together ;  and  the  whole  essence  and  frame  of  the  corporation  con- 
sist therein." 

Blackstone  says:  "It is  likewise  a  franchise  for  a  number  of  persons  to  be 
incorporated  and  subsist  as  a  body  politic;  with  power  to  maintain  perpetual 
succession,  and  do  other  corporate  acts ;  and  each  individual  member  pf  such 
corporation  is  also  said  to  have  a  franchise  or  freedom."  Commentaries 
Book  II,  p.  *37,  1766.  Judge  Cooley,  in  his  note  to  this  statement,  in  his  edi- 
tion of  Blackstone's  Commentaries,  1870,  p.  *40  note,  says:  "Among  the 
most  important  of  modern  franchises  are  the  franchise  to  be  a  corpora- 
tion. *  *  *  And  not  only  is  the  right  to  be  a  corporation  a  franchise,  but 
so  is  every  particular  right  or  privilege  possessed  by  a  corporation  under  its 
charter,  which  could  only  be  exercised  by  legislative  permission."  Blackstone 
says  further,  citing  Finch  164  (1613):  "Franchises  and  liberty  are  used  as 
synonymous  terms;  and, their  definition  is,  a  royal  privilege  or  branch  of  the 
king's  prerogative,  subsisting  in  the  hands  of  the  subject  *  *  *  they  may 
be  vested  in  either  natural  persons  or  bodies  politic;  in  one  man,  or  in  many 
but  the  same  identical  franchise  that  has  before  been  granted  to  one  can  not 
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be  bestowed  on  another,  for  that  would  prejudice  the  former  grant."  (But  as 
to  this,  see,  Piscataqua  Bridge  v.  N.  H.  Bridge,  7  N.  H.  35,  infra,  p. 309,  contra.) 

Mr.  Kyd,  Law  of  Corporations,  p.  14  (1793),  says :  "A  corporation  has  also 
been  called  a  franchise ;  the  propriety  of  this  appellation  depends  on  the 
more  or  less  extensive  meaning  in  which  the  word  'franchise'  is  used ;  in  its 
most  extensive  sense  it  expresses  every  political  right  which  can  be  enjoyed 
or  exercised  by  a  freeman ;  in  this  sense  the  right  of  being  tried  by  a  jury, 
the  right  a  man  may  have  to  an  office,  the  right  of  voting  at  elections,  may, 
with  propriety,  be  called  franchises ;  and  in  this  sense  the  right  of  acting,  as  a 
corporation,  may  be  called  a  franchise,  existing  collectively  in  all  the  individuals 
of  whom  the  corporation  is  composed ;  in  this  sense,  and  in  this  sense  alone, 
'the  franchise  of  being  a  corporation'  can  have  any  precise  meaning. 

"In  a  less  general  and  more  appropriate  sense,  the  word  'franchise'  means 
a  royal  privilege  in  the  hands  of  a  subject,  by  which  he  either  receives  some 
profit  or  has  the  exclusive  exercise  of  some  right ;  of  the  first  kind  are  the  goods 
of  felons,  waifs,  estrays,  wrecks  or  the  like ;  of  the  second  are  courts,  gaols,  re- 
turn of  writs,  fairs,  markets  and  many  others.  They  are  estates  and  inheritances, 
which  may  be  granted  and  conveyed  from  one  to  another,  as  other  estates, 
which  is  not  the  case  with  a  corporation ;  in  this  sense  a  corporation  can  not 
be  called  a  franchise ;  the  latter  is  a  privilege,  or  liberty,  which  can  have  no 
existence  without  reference  to  some  person  to  whom  it  may  belong;  the 
former  is  a  political  person,  capable,  like  a  natural  person,  of  enjoying  a 
variety  of  franchises ;  it  is  to  a  franchise  as  the  substance  to  its  attribute ;  it 
is  something  to  which  many  attributes  belong,  but  is  itself  something  dis- 
tinct from  those  attributes." 

Justice  Washington,  in  Dartmouth  College  v.  Woodward,  4  Wheat.  (IT.  S.) 
518,  1819,  on  p.  657,  says:  "A  corporation  is  defined  by  Mr.  Justice  Black- 
stone,  2  Bl.  Com.  37,  to  be  a  franchise.  It  is,  says  he,  "a  franchise  for  a 
number  of  persons  to  be  incorporated  and  to  exjst  as  a  body  politic,  with  a 
power  to  maintain  perpetual  succession  and  to  do  corporate  acts,  and  each 
individual  of  such  corporation  is  also  said  to  have  a  franchise,  of  freedom." 
This  franchise  like  other  franchises  is  an  incorporeal  hereditament  issuing 
out  of  something  real  or  personal,  or  concerning  or  annexed  to,  or  exercisable 
within  a  thing  corporate.  To  this  grant  or  this  franchise,  the  parties  are  the 
king,  and  the  persons  for  whose  benefit  it  is  created,  or  trustees  for  them. 
The  assent  of  both  is  necessary."  (See  Skelly  v.  The  Jefferson  Bank,  9  Ohio 
St.  606,  on  623,  where  the  court  shows  how  this  definition  of  a  franchise  was 
used  in  the  decision  of  the  Dartmouth  College  case.) 

In  People  v.  Tibbets,  4  Cow.  (N.  Y.)  358,  380  (1825),  it  is  said:  "To  be  a 
corporation  is  a  franchise  (2  Bl.  Com.  37,),  for  the  usurpation  of  which  an  in- 
formation always  lies  (citing  People  v.  IJtica  Ins.  Co.,  15  Johns.  (N.  Y.)  386, 
389,  supra,  p.  113;  R.  v.  Nicholson  et  al.,  1  Str.  299).  And  the  question  is 
whether  the  intrusion  into  offices  created  for  the  government  or  exercise  of 
the  franchise  is  equally  within  the  act  as  an  usurpation  of  the  franchise 
itself?"  Held,  it  was,  and  that  quo  warranto  would  be  allowed  against  persons 
who  intrude  themselves  into  the  office  of  directors  of  an  insurance  company. 
(To  same  effect  see:  1833,  State  v.  Buchanan,  Wright  fOhio)  233;  State  v. 
Harris,  3  Ark.  570;  1862,  Smith  v.  State  Bank,  18  Ind.  327;  1837,  Common- 
wealth v.  Gill,  3  Whart.  (Pa.)  228;  1881,  Creek  v.  State,  77  Ind.  180;  1887, 
State  V.  Mayor,  etc.,  10  Atl.  (N.  J.)  377. 

Kent,  Commentaries,  vol.  ii,  p.  267,  1827,  says:  "A  corporation  is  a  fran- 
chise possessed  by  one  or  more  individuals,  who  subsist,  as  a  body  politic, 
under  a  special  denomination,  and  are  vested  by  the  policy  of  the  law,  with 
the  capacity  of  perpetual  succession,  and  of  acting  in  several  respects,  how- 
ever numerous  the  association  may  be,  as  a  single  individual."  He  says, 
also,  vol.  iii,  p.  458,  "Another  class  of  incorporeal  hereditaments  are  fran- 
chises, being  certain  privileges  conferred  by  grant  from  government,  and 
vestsd  in  individuals.  In  England  they  are  very  numerous,  and  are  under- 
stood to  be  royal  privileges  in  the  hands  of  a  subject.  They  contain  an  im- 
phed  covenant  on  the  part  of  the  government  not  to  invade  the  rights  vested, 
and  on  the  part  of  the  grantees  to  execute  the  conditions  and  duties  prescribed 
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in  the  grant,  *  *  and  they  are  necessarily  exclusive  in  their  nature.  The 
government  can  not  resume  them  at  pleasure,  or  do  any  act  to  impair  the 
grant,  without  a  breach  of  contract."     (But  as  to  this,  see  infra,-p.  309,  contra.) 

The  exclusive  nature  of  corporate  franchises  (in  these  cases  to  build  and 
maintain  a  bridge)  was  the  subject  of  much  discussion  in  the  cases  of  Charles 
Eiver  Bridge  v.  Warren  Bridge,  7  Pick.  (Mass.)  344,  on  520  (1829),  wherei  the 
nature  of  franchises  are  discussed.  The  supreme  court  of  the  United  States 
in  the  same  case,  11  Peters  (U.  S.)  420  ( 1837),  determined  that  the  mere  grant 
of  a  franchise  did  not  make  it  exclusive.  In  Enfield  Bridge  Company  v.  The 
Connecticut  Eiver  Company,  7  Conn.  28,  it  was  held  the  state  could  not  grant 
to  another  company  the  right  to  erect  a  bridge  in  the  exact  location  previously 
granted  to  another  company.  In  the  Americant  Jurist,  vol.  6,  p.  87  et  seq. 
(1831),  there  is  an  article  discussing  these  two  cases,  and  goinginto  the  nature 
of  franchises  somewhat  in  detail.  In  Trustees  of  Maysville  v.  Boon,  etc.,  2 
J.  J.  Marsh.  (Ky.)  225,  on  228,  it  is  said :  "A  ferry  is  a  franchise  real,  and  may 
be  forfeited  for  non-user."  See,  also.  Trustees  of  New  Gloucester  School  Fund 
v.  Bradbury,  11  Maine  118,  on  124,  26  Am.  Dec.  515,  on  518  (1834),  where 
Justice  Washington's  statement  in  Dartmouth  College  Case  {supra)  is  given 
and  relied  on. 

In  Price  v.  Price's  Heirs,  6  Dana  (Ky.)  107,  it  is  said:  "The right  conferred 
upon  each  shareholder  [in  a  railroad  company]  is  unquestionably  an  incor- 
poreal hereditament.  It  is  a  right  of  perpetual  duration ;  and  though  it 
springs  out  of  personalty,  as  well  as  lands  and  houses,  this  matters  not.  It 
is  a  franchise  which  has  ever  been  classed  in  that  class  of  real  estate  denom- 
inated an  incorporeal  hereditament."  "It  will  descend  as  realty,  and  is  sub- 
ject to  dower  as  such."  Citing  2  Bl.  20,  1,  2,  37-8;  Co.  Litt.  19,  20.  Com. 
Digest,  Franchise. 

In  Montpelier  Academy  v.  George,  14  La.  395,  33  Am.  Dec.  585,  on  590 
(1840),  Carleton,  J.,  says,  as  to  the  franchise,  after  quoting  Blackstone: 
"There  is  a  grantor  and  grantee  whose  assent  is  necessary ;  the  king  parts 
from  his  prerogative  under  an  implied, promise  not  to  bestow. the  same  fran- 
chise on  another  corporate  body.  It,  therefore,  involves  a  contract  not  to  re- 
assert the  right,  grant  it  to  another,  or  impair  it."  Citing  King  v.  Passmore, 
3T.  E.  246;  Fletcher  v.  Peck,  6  Cranch  (U.  S.)  87;  Philips  v.  Bury,  1  Ld. 
Eaym.  5,  s.  e.  2  T.  E.  346,  1  Kyd  Corp.  25.  To  the  same  effect  substantially  is 
Eegents  of  Univ.  of  Md.  v.  Williams,  9  Gill  &  J.  (Md.)  365,  on  407,  31  Am. 
Dec.  95  (1838). 

In  Enfield  Toll  Bridge  Co.  v.  Hartford  &  N.H.  E.  Co.,  17  Conn.  454, 44  Am. 
Dec.  556  (1846),  the  bridge  company  had  the  exclusive  right  to  build  and 
maintain  a  bridge  over  the  Connecticut  river  at  Enfield,  and  collect  the  tolls. 
After  the  bridge  had  been  taken  by  the  railroad  company  under  the  power  of 
eminent  domain,  the  bridge  company  claimed  that,  though  this  could  be  done, 
there  still  existed  "something  beyond  the  bridge  franchise  which  had  been 
invaded, — a  contract  has  been  impaired."  The  court,  by  Church,  J.,  replied: 
"The  contract  constitutes  the  franchise.  All  franchises  emanating  from  the 
government  are  the  results  of  contracts  between  the  state  and  individuals. 
To  say,  therefore,  that  although  such  franchises  may  be  taken  for  public  use 
upon. compensation,  and  at  the  same  time  to  .insist  that  the  contract  or  cove- 
nant by  which  they  are  created  is  unconstitutionally  impaired,  is  an  absur- 
dity. 

That  a  contract  may  as  well  exist  between  the  state  and  corporate  bodies 
as  between  individuals,  which  are  beyond  their  franchises,  and  beyond  legis- 
lative control,  is  true;  but  the  contract  creating  the  corporation  and  defining  its 
powers  and  privileges,  is. not  of  this  character.  This  is  identical  with  the  franchise 
itself,  and  subject  to  the  same  laws." 

In  Yarmouth  v.  North  Yarmouth,  34  Maine  411,  on  418,  56  Am.  Dec.  666,  on 
670  (1852),  it  seemed  funds  derived  from  the  sale  of  a  school  farm  were 
vested  in  trustees  who  were  incorporated,  in  trust  for  school  purposes  in 
North  Yarmouth.  Afterward  the  legislature  divided  this  town  into  two,  Yar- 
mouth and  North  Yarmouth,  the  former  of  which  claimed  part  of  the  funds, 
under  the  act  of  the  legislature  which  directe'd  the  funds  to  be  so  divided! 
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The  trustees  resisted  and  it  was  held,  Howahd,  J. :  "This  fund  was  never  in 
the  town,  but  was  vested  by  the  act,  in  the  trustees  as  a  corporation  for  the 
use  mentioned,  forever.  They  did  not  constitute  a  municipal,  or  public  cor- 
poration, although  the  object  of  its  creation  might  have  been  a  public  benefit. 
Their  charter  was  a  grant  from  the  state,  partaking  of  the  nature  of  a  contract, 
which  they  accepted,  and  in  which  the  government  had  no  interest.  This  was 
a  franchise,  which  involved  the  right  to  possess  and  control  property,  and  the  right 
to  perpetuate  a  corporate  immortality.  2  Bl.  Com.  37.  Though  springing 
from  the  grant,  the  franchise  and  the  rights  flowing  from  it  were  no  more 
subject  to  the  control  or  interference  of  the  legislature  than  were  private 
rights  of  property,  unless  on  default  of  the  corporation  judicially  determined." 
Cites:  Co.  Litt.,  §413;  Viner's  Abr.  Corp.  A.  2;  PhiUps  v.  Bury,  2  T.  R.  346; 
Allen  V.  McKean,  1  Sumn.  276;  Dartmouth  Col.  v.  Woodward,  4  Wheat.  518 
infra,  p.  708;  People  v.  Morris,  13  Wend.  825  (infra,  p.  229) ;  Penobscot  Boom, 
etc.,  v.  Lamson,  16  Maine  224  (infra,  p.  283).' 

InToledoBankv.  Bond,  10. 8.623(1853), Bartley,  J.,  says:  "The franchise 
of  a  private  corporation  is  a  trust  of- civil  authority,  which,  under  our  system 
of  government,  must  remain  at  all  times  subservient  to  the  public  welfare,  the 
chief  end  and  object  of  the  delegation  of  all  civil  power  by  the  people,  and  is, 
therefore,  not  the  legitimate  subject-matter  of  contract  or  sale." 

See  also  State,  ex  rel.,  etc.,  v.  Medical  Society,  38  Ga.  608,  95  Am.  Dec.  408 
(1869),  supra,  p.  136,  where  the  nature  of  the  members'  right  in  a  corpora- 
tion is  called  a  franchise.  Compare  with  Board  of  Trade  v.  People,  91  111.  80, 
below. 

In  Morgan  v.  Louisville,  93  U.  S.  217,  on  223  (1876),  Justice  Field,  says: 
"Much  confusion  of  thought  has  arisen  in  this  case  and  in  similar  cases  from 
attaching  a  vague  and  undefined  meaning  to  the  term  franchises.  It  is  often 
used  as  synonymous  with  rights,  privileges,  and  immunities,  though  of  a  per- 
sonal and  temporay -character ;  so  that,  if  any  one  of  these  exists,  it  is  loosely 
termed  a  "franchise,"  and  is  supposed  to  pass  upon  a  transfer  of  the  fran- 
chises of  the  company.  But  the  term  must  always  be  considered  in  connec- 
tion with  the  corporation  or  property  to  which  it  is  alleged  to  appertain.  The 
franchises  of  a  railroad  corporation  are  rights  or  privileges  which  are  essential 
to  the  operations  of  the  corporation,  and  without  which  its  road  and  works 
would  be  of  little  value ;  such  as  the  franchise  to  run  ears,  to  take  tolls,  to  ap- 
propriate earth  and  gravel  for  the  bed  of  its  road,  or  water  for  its  engines, 
and  the  like.  They  are  positive  rights  or  privileges,  without  the  possession 
of  which  the  road  of  the  company  could  not  be  successfully  worked.  Im- 
munity from  taxation  is  not  one  of  them.  The  former  may  be  conveyed  to  a 
purchaser  of  the  road  as  a  part  of  the  property  of  the  company ;  the  latter  is 
personal,  and  incapable  of  transfer  without  express  statutory  direction."  To 
the  same  effect  are  Wilson  v.  Gaines,  103  U.  S.  417 ;  Louisville  &  N.  R.  Co.  v. 
Palmes,  109  U.  S.  244 ;  Memphis  E.  Co.  v.  Commissioners,  112  U.  S.  609  (supra, 
p.  143). 

In  Smith  v.  Mayor,  etc.,  of  New  York,  68  N.  Y.  552,  on  556  (1877),  the 
court,  in  distinguishing  a  franchise  from  property  held  under  a  franchise,  said : 
"Under  the  laws  of  our  state  a  mere  franchise  or  incorporeal  hereditament  of 
any  kind  is  not  taxable,  except  by  special  statute.  The  plaintiff  has  a  fran- 
chise to  construct  and  maintain  this  pier,  and  take  wharfage  for  its  use.  The 
pier  itself  is  a  structure  built  under  his  franchise.  It  is  tangible,  bulky  prop- 
erty, and  in  no  sense  incorporeal.  It  is  not  like  a  mere  right  or  privilege, 
which  has  no  physical  existence,  A  person  may  have  a  franchise  to  build  and 
maintain  a  bridge,  and  take  toll  for  its  use.  The  bridge,  as  a  structure,  is  not 
a  franchise.  He  may  not  be  taxed  on  his  franchise,  but  he  can  be  taxed  upon 
the  structure  or  real  estate." 

See,  also,  Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  69,  106  (supra, 
p.  120). 

1878,  The  Board  of  Trade  of  Chicago  v.  The  People,  91  111.  80.  Relator 
was  expelled  from  the  board  of  trade  and  brought  mandamus  to  compel  that 
body  to  restore  him  to  membership;  a  peremptory  mandamus  was  issued,  and 
11 — WiL.  Cases. 
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the  respondent  brings  the  suit  directly  to  the  supreme  court,  under  a  statu- 
tory provision  that  "Appeals  and  writs  of  error  shall  lie  from  final  orders  of 
the  circuit  court  to  the  supreme  court  in  cases  involving  a  franchise  or  a  free- 
hold." Eelator  moved  to  dismiss  as  no  franchise  was  involved.  The  court, 
by  Mr.  Justice  Scott,  says:  "The  inquiry,  then,  must  be,  does  the  member- 
ship of  the  relator  come  within  the  definition  of  a  franchise  as  that  term  is 
used  in  the  statute?  Our  conclusion  is,  it  does  not."  After  quoting  Black- 
stone's  definition,  which  was  adopted  in  73  111.  541,  and  several  other  cases 
cited,  to  the  effect  that  "corporate  franchises  in  the  American  states  emanate 
from  the  government  or  sovereign  power,  owe  their  existence  to  a  grant,  or, 
as  at  common  law,  to  prescription,  which  presupposes  a  grant,  and  are 
vested  in  individuals  or  a  body  politic,"  the  court  continues:  "It  must  have 
been  in  this  restricted  sense  the  term  "franchise"  was  used  by  the  general 
assembly  in  the  statute  we  are  considering,  and  not  in  that  broad  sense  con- 
tended for.  No  doubt  the  word  "franchise"  is  sometimes  used  as  synony- 
mous with  privileges  and  immunities  of  a  personal  character;  but  in  law  its 
appropriate  meaning  is  understood  to  be  something  which  the  citizen  can  not 
enjoy  without  legislative  grant.  Many  of  our  religious,  benevolent,  literary 
and  scientific  societies  and  associations  are  incorporated  under  general  or 
special  laws,  but  it  was  never  understood  that  members  of  such  societies  or  as- 
sociations possessed  or  exercised  any  franchise.  What  they  obtain  is  what  is 
most  appropriately  termed  "membership,"  which  means  freedom  of  the  priv- 
ilege it  confers,  and  nothing  more.  That  is  precisely  the  case  at  bar.  Rela- 
tor had  membership  in  this  corporation  and  the  freedom  of  its  privileges, 
whatever  they  were,  but  in  no  just  sense  did  he  exercise  any  franchise  granted 
to  him  or  the  corporation  by  the  general  assembly.  It  is  lawful  for  any  per- 
son or  association  of  persons  to  transact  commercial  business  without  legisla- 
tive grant  for  that  purpose.  A  corporation  for  such  purposes  is  a  mere  con- 
venience and  nothing  more.  A  member  of  such  corporation  exercises  no 
other  right  in  the  buying  or  selling  of  commodities  than  what  any  citizen  of 
common  right  may  do,  except  as  in  the  present  instance,  by  virtue  of  his 
membership  he  may  transact  such  business  in  a  room  belonging  to  the  corpo- 
ration, which  is  a  mere  privilege  and  not  a  franchise,  in  the  sense  that  term  is 
used  in  the  statute.  One  test  that  might  well  be  applied  is  that  in  case  of  the 
non-user  or  misuser  by  the  party  owning  membership  in  such  a  corporation 
an  information  would  not  lie  against  him  at  the  suit  of  the  people." 

In  Memphis  &  L.E.Co.  v.  Berry,  11211.  S.609,  on  619(1884),  supra,  p.  143, 
Mr.  Justice  Matthews  gives  a  description  of  corporate  franchises,  and  shows 
that  "the  franchise  of  becoming  and  being  a  corporation,  in  its  nature,  is  in- 
communicable by  the  act  of  the  parties,  and  incapable  of  passing  by  assign- 
ment," citing  Commonwealth  v.  Smith,  10  Allen  448,  455;  Hall  v.  Sullivan 
R.  Co.,  2  Eedfield's  Am.  Ey.  Cases  621,  and  Coe  v.  Columbus,  P.  &  I.  E.  Co., 
10  0..  S.  372,  386. 

In  New  Orleans,  S.  F.  &  L.  Co.  v.  Delamore,  114  TJ.  S.  501  (1885),  it  is  said : 
"A  franchise  to  use  and  occupy  the  streets  of  a  municipality  by  a  railroad 
corporation,  granted  by  the  municipality,  is  such  a  franchise  as  may  be  mort- 
gaged and  pass  to  the  purchaser  at  a  sale  under  foreclosure  of  the  mortgage  " 

So.  too,  in  State  v.  East  Fifth  St.  E.  Co.,  140  Mo.  539,  62  Am.  St.  E.  742,  38 
Xi.  E.  A.  218,  infra,  p.  706  (1897),  quo  warranto  was  brought  in  the  lower  court 
to  oust  the  street  railway  company  of  its  privilege  of  operating  its  railway 
upon  certain  streets  in  Kansas  City,  because  of  non-user,  the  city  having  un- 
der authority  of  the  state  granted  the  privilege  to  said  company.  The  de- 
fense was  no  franchise  of  the  state,  if  any  franchise  at  all,  had  been  violated 
by  the  non-user.  The  court  of  review  says:  "It  may  be  said  that  corporate 
existenfce  is  as  much  a  franchise  as  the  franchises  of  the  corporation.  The 
former  is  not  property  in  the  ordinary  acceptation  of  the  term,  can  not  be 
transferred  by  ordinary  conveyance  or  sale  under  execution,  unless  the  stat- 
utes of  the  state  so  provide;  while  corporate  franchises  are  property,  can  be 
transferred  by  voluntary  conveyance  or  by  sale,  under  execution  against  the 
corporation."  Held,  suit  was  properly  brought  by  the  state,  and  ouster  was 
declared.    Compare  People,  ex  rel.  Jackson,  v.  Suburban  E.  Co.,  178  111.  594 
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(1899);  Tower  v.  Tower  &  S.  S.  E.  Co.,  68  Minn.  600,  64  Am.  St.  E.  493 
(1897) ;  Wright  v.  Milwaukee  Elec.  E.,  etc.,  Co.,  95  Wis.  29,  60  Am.  St.  E. 
74  (1897);  Milwaukee  Electric  E.  Co.  v.  Milwaukee,  95  Wis.  39,  60  Am.  St. 
E.  81  (1897) ;  Belleville  v.  Citizens'  Home  E.  Co.,  152  111.  171,  26  L.  E.  A.  681 
(1894),  and  People  v.  Mutual  Gas  L.  Co.,  38  Mich.  154  (1878). 

In  New  Orleans  Water- Works  Co.  v.  Elvers,  115  U.  S.  674  (1885),  the  court 
says:  "An  exclusive  franchise  granted  by  the  legislature  to  supply  water  to 
the  inhabitants  of  a  municipality  by  means  of  pipes  and  mains  laid  through 
the  public  streets  is  violated  by  a  grant  to  an  individual  in  the  municipality 
of  the  right  to  supply  his  premises  with  water  by  means  of  a  pipe  or  pipes  so 
laid,  and  is  a  contract  protected  by  the  United  States  constitution."  To  the 
same  effect  in  regard  to  gas  pipes  for  lighting,  etc.,  are  Louisville  Gas  Co.  v. 
Citizens'  Gas  L.  Co.,  115  U.  S.  683,  and  New  Orleans  Gas  Co.  v.  Louisiana 
Light  Co.,  115  U.  S.  65a 

Perhaps  the  best  definition  of  franchises  is  that  given  by  Bradley,  J.,  in 
California  v.  Central  Pacific  E.  Co.,  127  TJ.  S.  1,  on  40  (1887),  as  follows: 
"What  is  a  franchise?  Under  the  English  law,  Blackstone  defines  it  'as  a 
royal  privilege,  or  branch  of  the  king's  prerogative  subsisting  in  the  hands  of 
a  subject,'  2  Bl.  Com.  37.  Generalized  and  divested  of  the  special  form  which 
it  assumes  under  a  monarchical  government  based  on  feudal  traditions,  a 
franchise  is  a  right,  privilege,  or  power  of  public  concern,  which  ought  not  to 
be  exercised  by  private  individuals  at  their  mere  will  and  pleasure,  but  should 
be  reserved  for  public  control  and  administration,  either  by  the  government 
directly,  or  by  public  agents,  acting  under  such  conditions  and  regulations  as 
the  government  may  impose  in  the  public  interest,  and  for  the  public  fecurity. 
Such  rights  and  powers  must  exist  under  every  form  of  society.  They  are 
always  educed  by  the  laws  and  customs  of  the  community.  Under  our  system, 
their  existence  and  disposal  are  under  the  control  of  the  legislative  depart- 
ment of  the  government,  and  they  can  not  be  assumed  or  exercised  without 
legislative  authority.  No  private  person  can  establish  a  public  highway,  or  a 
public  ferry,  or  railroad,  or  charge  tolls  for  the  use  of  the  same,  without 
authority  from  the  legislature,  direct  or  derived.  These  are  franchises.  No 
private  person  can  take  another's  property,  even  for  a  public  use,  without 
such  authority ;  which  is  the  same  as  to  say  that  the  right  of  eminent  domain 
can  only  be  exercised  by  virtue  of  legislative  grant.  This  is  a  franchise.  No 
persons  can  make  themselves  a  body  corporate  and  politic  without  legislative  author- 
ity.    Corporate  capacity  is  a  franchise." 

Mr.  E.  E.  A.  Seligman,  in  his  Essays  on  Taxation,  ch.  vii,  p.  180,  criticises 
this  definition  as  being  too  narrow,  since,  in  his  judgment,  it  unduly  em- 
phasizes the  element  of  public  control  and  public  interest.  He  defines  a  fran- 
chise as  "simply  a  right  conferred  by  government  of  conducting  an  occupation 
either  in  a  particular  way  or  accompanied  with  particular  privileges."  We 
prefer  the  definition  of  the  supreme  court,  as  given  by  Justice  Bradley,  and 
believe  it  is  desirable  to  emphasize  the  element  of  public  control. 

A  very  short  but  clear  definition  is  given  by  Justice  Field  in  Home  Ins.  Co. 
V.  New  York,  134  U.  S.  594  on  599  (1889),  as  follows:  By  the  term  corporate 
franchise,  we  understand  is  meant  the  right  or  privilege  given  by  the  state  to 
two  or  more  persons  of -being  a  corporation,  that  is,  of  doing  business  in  a 
corporate  capacity,  and  not  the  privilege  or  franchise  which,  when  incorpo- 
rated, the  company  may  exercise.  The  right  orprivilegeto  be  a  corporation, 
or  to  do  business  as  such  body,  is  one  generally  deemed  of  value  to  the  corpo- 
rators, or  it  would  not  be  sought  in  such  numbers  as  at  present." 

In  Macon,  etc.,  E.  Co.  v.  Gibson,  85  Ga.  1,  21  Am.  St.  E.  135  (1890),  under 
the  Georgia  Code  providing  that,  "In  all  cases  of  private  charters  hereafter 
granted,  the  state  reserves  the  right  to  withdraw  the  franchise,  unless  such 
right  was  expressly  negatived  in  the  charter,"  the  court  said:  "It  is  quite 
too  narrow  a  definition  of  the  word  'franchise'  used  in  this  statute  to  hold  it 
as  meaning  only  the  right  to  be  a  corporation.  The  word  is  generic,  covering 
all  the  rights  granted  by  the  legislature." 

So,  too,  in  State  v.  Boston,  etc,,  E.  Co.,  25  Vt.  442,  it  is  said:  "All  the 
functions  of  a  corporation  are  in  one  sense  franchises.    The  right  to  hold 
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property  in  the  corporate  name,  to  sue  and  be  sued  in  that  capacity,  to  have 
and  use  a  corporate  seal,  and  by  that  to  contract,  and  some  others,  perhaps, 
are  franchises,  which  constitute  the  very  definition  of  a  corporation."  Simi- 
larly in  Pierce  v.  Emery,  32  N.  H.  507,  it  is  said :  "The  different  powers  of  a 
private  corporation,  hke  the  right  to  hold  and  dispose  of  property,  are  its 
franchises."  Compare  State  v.  Minnesota  T.  M.  Co.,  40  Minn.  213  (1889). 
For  other  definitions  and  statements  describing  franchises,  see  State,  Kan- 
sas V.  Oorrigan  Con.  St.  E.,  85  Mo.  263,  55  Am.  E.  361;  Homestead  St.  E. 
Co.  V.  Pittsburgh  &  H.  E.  St.  E.  Co.,  166  Pa.  St.  162,  27  L.  E.  A.  383; 
Detroit  Citizens'  St.  E.  v.  Detroit,  22  U.  S.  App.  570,  64  Fed.  E.  628,  26  L.  Ei 
A.  667;  People  v.  O'Brien,  111  N.  Y.  1,  2  L.  E.  A.  255;  Wilmington  Water 
Power  Co.  v.  Evans,  166  111.  548 ;  M.  &  S.  Society  of  Montgomery  County 
V.  Weatherly,  75  Ala.  248,  253;  Port  of  Mobile  v.  Louisville  &  N.  E. 
Co.,  84  Ala.  119;  Williams  v.  Citizens'  E.  Co.,  130  Ind.  71, 15  L.  E.  A.  64; 
Baltimore  Trust  G.  Co.  v.  Baltimore,  64  Fed.  E.  153 ;  Wheat  v.  Alexandria, 
88  Va.  743 ;  Bank  of  Augusta  v.  Earle,13  Pet.  (U.  S. )  519,  595 ;  Huff  v.  Winona, 
etc.,  E.  Co.,  11  Minn.  180,  192;  Chesapeake,  etc..  Canal  Co.  v.  B.  &  O.  E.  Co., 
4  Gill  &  J.  (Md.)  1,  191 ;  Society  for  Sav.v.  Coite,  6  Wall.  (U.  S.)  594,  606; 
Adams  v.  Yazoo  &  M.  V.  E.  Co.,  24  So.  (Miss.,  1898)  |00.  Also  particularly 
Justice  Story's  and  Justice  Washington's  opinions  in  Dartmouth  College  v.  ■ 
,  Woodward,  4  Wheat.  518,  infra,  fjp.  723^741. 

Mr.  Morawetz,  Treatise  on  Law  of  Private  Corps.,  2d  Ed.,  1886,  says,  §  8: 
"Under  the  common, law  of  England  and  the  United  States,' a  corporation 
can  not  be  formed  like  a  partnership,  merely  by  "a  contract  between  the  in- 
dividuals composing  it.  The  right  of  forming  a  corporation  and  of  acting  in  a 
corporate  capacity  must  be  treated  as  a  franchise,  or  special  privilege,  which 
may  not  be  assumed  without  a  grant  of  authority  from  some  governing 
power."  In  §  922,  he  says:  "The  word  'franchise'  is  generally  used  to  des- 
ignate a  right  or  privilege  conferred  by  law.  Thus,  when  the  legislature 
grants  a  charter  of  incorporation,  it  confers  upon  the  grantees  of  the  charter 
the  right  or  privilege  of  forming  a  corporate  association,  and  of  acting  withip 
certain  limits  in  a  corporate  capacity,  and  this  right  or  privilege  is  called  the 
corporate  franchise."  In  §923:  "What  is  called  the  franchise  of  forming  a 
corporation  is  really  but  an  exemption  from  a  general  rule  of  common  law 
prohibiting  the  formation  of  corporations.  In  former  times,  this  exemption 
was  granted  only  in  exceptional  cases,  by  a  special  charter  in  each  instance. 
It  was,  therefore,  looked  upon  as  something  valuable — as  a  gift  of  a  special 
privilege  to  the  grantees  of  the  charter — and  was  called  a  franchise.  At  the 
present  day,  however,  the  prohibition  of  the  common  law  has  been  in  a  great 
measure  repealed  by  the  general  incorporation  laws.  What  was  formerly 
the  exception  has  now  become  the  general  rule.  All  persons  have  now  the 
right  of  forming  corporate  associations,  upon  complying  with  the  simple 
formalities  prescribed  by  statute.  The  right  of  forming  a  corporation  arid  of 
acting  in  a  corporate  capacity,  under  the  general  incorporation  laws,  can  be 
called  a,  franchise,  only  m  the  sense  in  which  the  right  of  forming  a  limited 
partnership  or  of  executing  a  conveyance  of  land  by  deed  is  afranchise."  In 
note  3,  §  922,  he  says:  "The  corporate  franchises  are  sometimes  said  to  be- 
long to  the  corporation;  but  this  is  riot  accurate.  They  belong  to  the  share- 
holders." See  also  §§  648,  649j  650,  651,  652,  653.  These  views  of  Morawetz 
are  cited  approvingly  in  State  v.  Western  Irrigating  Canal  Co.,  40  Kan.  96, 
10  Am.  St.  E.  166  (1888),  holding  that  the  sale  of  the  franchise  of  being  a 
corporation  is  inoperative  to  invest  the  purchaser  with  corporate  power. 

Judge  Thompson,  Commentaries  on  Corporations,  section  5353  (1895), 
says :  "In  respect  to  the  pfower  of  a  corporation  to  alien  its  franchises,  a  dis- 
tinction has  been  taken  by  the  courts  between  what  may  be  reg&rded  as  pri- 
mary and  what  as  secondary  franchises.  The  franchise  of  being  a  corporation 
—of  having  a  corporate  existence— is  a  franchise  of  the  former  character;  and 
the  franchise  of  carrying  on  a  particular  business  or  holding  particular  prop- 
erty is  of  the  latter  character.  *  *  *  No  one  but  the  sovereign  can  create 
a  corporation  ;- and, hence  one  corporation  (;an  not  create  another,  by  selling 
to  the  latter  its  own  privilege  of  having  a  corporate  existence ;  though,  as  al- 
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ready  seen,  the  members  who  compose  the  corporation  may,  after  it  has  been 
organized  and  its  shares  have  been  issued,  by  transferring  their  shares  to 
others,  introduce  a  totally  new  membership  into  the  corporate  body  and  re- 
tire therefrom  themselves.  *  *  *  The  rule  had  a  very  substantial  value 
when  the  franchise  to  be  a  corporation  was  generally  granted  by  the  kihg  in 
his  council  *  *  *  when  such  grants  could  not  be  obtained  except  in  con- 
sideration of  the  rendition  of  important  services  to  the  king  or  to  the  state. 
But  under  our  American  constitutions,  under  which  a  body  of  co-adventurers 
may  freely  organize  themselves  into  a  corporation  by  complying  with  certain 
statutory  forms  and  paying  a  moderate  tax,  the  franchise  of  being  a  corpora- 
tion is  scarcely  more  valuable  tban  the  franchise, — if  there  could  be  such  a 
thing, — of  being  a  partnership.  It  is  a  myth ;  and  the  rule  under  considera- 
tion would  be  the  silliest  casuistry  except  for  its  value  as  a  rule  of  interpre- 
tation of  railway  and  other  corporate  mortgages." 

Judge  Elliott  in  his  Law  of  Private  Corporations  (1900),  devotes  one 
chapter  (5)  to  "Franchises  and  privileges,"  giving  an  excellent  condensed 
view  of  the  subject. 

It  is  submitted  that  the  above  statements  of  Judge  Thompson  and  Mr. 
Morawetz  in  regard  to  the  corporate  franchise  are  very  much  overdrawn,  if 
not  entirely  incorrect.  It  might  be  pertinent  to  inquire,  why  is  it,  if  the  right 
to  he  a  corporation  is  of  no  value,  that  so  many  corporations  are  formed?  Why 
is  it  that  four-fifths  of  the  wealth  of  the  United  States  is  held  under  corporate 
organization?  Why  is  no  great  enterprise  undertaken  except  under  a  cor- 
porate form  of  organization?  The  franchise  of  being  a  corporation  is  valuable; 
the  fact  that  the  state  makes  it  easy  to  obtain  this  franchise  does  not  take 
from  its  value,  any  more  than  the  fact  that  every  male  over  twenty -one  can 
vote  makes  the  right  to  vote  of  no  value.  The  corporate  form  of  organiza- 
tion is  the  most  efficient  form  of  business  organization  yet  discovered  by  the 
business  world,  and  is  consequently  considered  the  most  valuable  by  busi- 
ness men.  It  furnishes  the  greatest  possibility  of  concentration  of  means,  the 
completest  unity  of  management,  and  the  least  individual  personal  responsi- 
bility both  financially  and  morally  of  any  business  machine  yet  invented,  to 
say  nothing  of  the  possibility  of  fraud,  speculation,  and  exploitation  that  lax 
corporation  laws,  both  now  and  heretofore,  have  made  possible  if  not  actually 
invited. 

But,  after  all,  are  our  general  incorporation  laws  a  mere  repeal  of  the  com- 
mon law — a  mere  exemption  from  the  common  law  prohibition  of  forming 
corporatipns  without  consent  of  the  king  or  state?  Or  was  a  special  charter 
itself  a  niere  repeal  of  or  exemption  from.such  rule  of  the  common  law?  The 
legal  theory — the  doctrine  of  the  legislature,  or  the  doctrine  of  the  courts,  is 
not  so,  and  never  has  been  so,  and  it  is  hopednever  will  be  so.  The  common 
law  prohibition  is  not  repealed,  or  in  fact  modified  in  any  essential  particular, 
but  is  the  same  as  it  was  in  Blackstone's  time  or  before.  A  franchise  at  com- 
mon law  was  something  more  than  a  license — it  could  not  be  revoked  by  the 
king  after  granting  it,  except  for  a  justifiable  cause  judicially  determined.  It 
was  sorhething  more  than  a  law,  also ;  it  was  an  estate  or  interest  like  an  estate 
in  land ;  a  repeal  of  the  law  granting  it  did  not  take  it  away  in  any  other  way 
than  the  repeal  of  a  law  granting  land,  by  the  transcendent  power  of  parlia- 
ment, took  away  the  estatQ  in  the  land — that  is,  by  a  forfeiture  or  bill  of  at- 
tainder, or  something  of  that  kind.  A  franchise  to  be  a  corporation  was  of  the 
same  character — a  grant  of  a  privilege — might  be  many,  or  only  one,  but  at 
least  one,  that  is,  the  right  to  do  the  designated  business  under  the  corporate 
form  of  organization.  But  it  was  still  more  than  this :  it  was  a  grant  upon  a 
condition,  a  kind  of  condition  subsequent — the  condition  being  the  faithful 
performance  of  the  business  to  be  conducted  under  the  corporate  form  of  or- 
ganization— in  other  words,  that  there  be  no  "non-user,  misuser  or  abuser"  of 
the  privilege.  It  was  very  much  the  same  as  the  condition  always  annexed  to 
the  grant  of  a  freehold  estate  in  land — it  was  in  the  theory  of  the  common  law 
always  held  from  the  king  upon  the  condition  that  the  holder  do  not  commit 
treason  or  felony;  if  he  did, the  land  would  then  be  forfeited  upon  conviction 
after  indictment  and  trial  in  the  king's  bench.   So,  too,  the  corporate  franchise 
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was  held  upon  a  like  condition — non-user  or  misuser  led  to  forfeiture  upon  jiidgr 
ment  in  scire  facias  or  quo  warranto  proceedings  in  the  king's  bench.  This 
theory  of  a,  franchise  yet  remains  with  us,  and  is  in  no  way  repealed.  Under 
our  United  States  constitution,  and  the  decisions  of  the  supreme  court,  the 
transcendent  power  of  parliament  to  declare  forfeitures  of  either  land  or  fran- 
chises, is  taken  from  our  legislative  bodies — of  the  states  at  least  (Fletcher  v. 
Peck,  6  Cranch  87,  and  Dartmouth  College  v.  Woodward,  4  Wheat.  518).  But 
the  right  to  forfeit  franchises  for  misuser  or  non-user,  in  the  proper  judicial 
proceedings,  yet  remains.  It  perhaps  matters  but  little  to  the  state  whether 
A.,  B.  and  0.,  either  separately,  jointly,  or  in  a  partnership,  refine  sugar  or 
petroleum.  If  they  engage  in  this  business  they  may  do  so  when  and  where 
they  please,  stop  when  they  please,  or  agree  not  to  make  any  more — the 
latter  contract,  under  some  circumstances  being  simply  unenforcible,  but  not 
a  cause  of  forfeiture  or  punishment.  But  if  A.,  B.,  C.,  D.,  etc.,  form  a  corpo- 
ration for  making  or  refining  sugar  or  oil,  the  case  is  different;  the  business 
is  not  different — it  is  neither  more  nor  less  public,  nor  more  nor  less  a  fran- 
chise than  it  was  before;  the  privilege  is  not  in  making  sugar  or  oil,  but 
bringing  into  existence  and  using  in  this  business  the  valuable,  eflBcient,  im- 
personal and  in  many  ways  morally  less  responsible,  agency  or  organization 
known  as  the  corporation;  this  is  the  privilege,  a  privilege  of  "public  concern," 
a  franchise,  always  having  as  an  inseparable  incident,  always  granted  upon 
the  implied  condition  that  it  will  not  be  misused  or  abused.  For  not  making 
oil,  or  sugar,  or  even  agreeing  not  to  do  so,  the  charter,  the  franchise  of  being 
a  corporation  for  such  purpose,  can  be  taken  away  by  the  state.  (See  People  v. 
North  River  Sugar  Ref.  Co.,  121  N.  Y.  582,  18  Am.  St.  R.  843,  supra,  100;  State 
V.  Standard  Oil  Co.,  49  O.  S.13,7.)  Herein  lies  the  essential  difference  between 
a  corporation  and  a  partnership  or  joint  stock  company.  (See  Gleason  v. 
McKay,  134  Mass.  419,  infra,  p.  167. 

The  franchise  to  conduct  any  business  as  a  corporation,  or  through  a  corpo- 
rate organization,  is  now,  and  has  always  been  since  the  time  of  the  Romans, 
"a  matter  or  privilege  of  public  concern,"  given  by  the  state  only  on  condition 
that  it  be  not  abused.  Kent  says:  "Solon  permitted  private  companies 
to  institute  themselves  at  pleasure,  provided  they  did  nothing  contrary  to 
the  public  law.  But  the  Romans  were  not  so  indulgent  as  the  Greeks. 
They  were  very  jealous  of  such  combinations  of  individuals,  and  they  re- 
strained those  that  were  not  especially  authorized,  and  every  corporation  was 
illicit  that  was  not  ordained  by  a  decree  of  ^he  senate  or  emperor.  Collegia 
licita^  in  the  Roman  law  were,  like  our  incorporated  companies,  societies 
of  men  united  for  some  useful  business  or  purpose  with  power  to  act  like  a 
single  individual,  and  if  they  abused  their  right,  or  assembled  for  any  other 
purpose  than  that  expressed  in  their  charter,  they  were  deemed  illicila,  and  many 
laws  from  the  time  of  the  Twelve  Tables  down  to  the  times  of  the  emperors 
were  passed  against  all  illicit  or  unauthorized  companies.  In  the  age  of 
Augustus,  certain  corporations  had  become  nurseries  of  faction  and  disorder ; 
and  that  emperor  interposed,  as  Julius  Csesar  had  done  before  him,  and 
dissolved  all  but  the  ancient  and  legal  corporations.  *  *  *  j^^d  the  Em- 
peror Trajan,  in  refusing  to  incorporate  a  fire  company,  said,  'that  societies  of 
that  sort  had  greatly  disturbed  the  peace  of  the  cities ;  and  whatever  name  he 
gave  them,  or  for  whatever  purpose  they  might  be  instituted,  they  would  not 
fail  to  be  mischievous,'"  citing  Taylor's  Elements  of  Civil  Law,  567-670; 
Suetonius,  Ad.  Aug.  32,  and  J.  Csesar  42,  vol.  2,  pp.  268-9. 

Does  not  this  experience  of  the  old  Romans,  the  experience  of  England  in 
the  early  part  of  the  last  century,  with  John  Law's  schemes  and  the  South  Sea 
Bubble,  arid  the  experience  of  our  own  day  attest  the  wisdom  of  the  common 
law  rule  that  the  "right  to  be  a  corporation  is  a  franchise  of  public  concern, 
held  upon  the  implied  condition  that  it  will  not  be  abused,  under  penalty  of 
forfeiture,"  and  that  it  is  well  to  hold  fast  to  such  rule?  It,  of  course,  has  been 
the  policy  of  corporations  and  corporation  counsel  to  minimize  the  franchise 
as  much  as  possible,  unrler  nearly  every  circumstance,  except  where  they 
have  had  to  fight  for  their  existence;  ami  the  above  expressions  of  the  lead- 
ing text  writers  of  the  day  have  helped  (perhaps  unwittingly)  to  make  ob- 
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scure  this  wholesome  doctrine,  both  in  the  minds  of  the  people  and  of  many 
judges  as  well.  The  legislatures,  too,  of  several  states  have  sulDStantially  abdi- 
cated the  power  of  the  state  to  retain  control  over  the  creatures  of  its  bounty 
by  authorizing  the  formation  of  ioint-stock  companies  with  nearly  all  the 
powers  of  corporations,  without  the  liability  to  render  an  account  at  the  hands 
of  the  state  in  quo  warranto  proceedings.  The  older  writers— Blackstone,  Kyd, 
Kent,  Angell  &  Ames  andfilxaiit— all  hold  fast  to  these  old  and  tried  doctrines, 
and  are,  therefore,  bett^guidefe\in  these  matters  than  later  writers. 


ARTICLE    V.       CqfRPORATia*i^  AS    DISTINGUISHED    FROM    OTHER    INSTI- 
TUTIONS. 

Sec.  30.    ([)/ From  papmerahips. 

GLEA30N  V.  McKAY.' 

1883.     In   t^e   Supreme  ^dicial    Court   of    Massachusetts. 

KISS.  419-426. 

[In  1866  McRajz^^aS'tne  owner  of  certain  letters-patent  for  improve- 
ments in  machinery  used  in  the  manufacture  of  shoes ;  from  the  pro- 
ceeds of  the  business  he  had  built  a  machine  shop  for  the  manufacture 
of  these  machines.  He  was  the  legal  owner,  but  others  were 
equitably  interested  in  various  amounts.  He  executed  an  instrument 
of  trust,  declaring  himself  to  hold  the  business  in  trust  for  all  who 
were,  or  might  become,  interested  therein,  upon  condition  that  those 
so  interested  who  accepted  the  declaration  of  trust  and  had  a  certain 
certificate  evidencing  their  interest,  should  constitute  and  be  an  associa- 
tion, to  be  known  as  the  McKay  Machine  Association,  but  no  member 
shall  have  any  right  or  authority  to  make  any  contract  or  bargain,  or 
transact  any  business  whatever  for  the  association,  without  special 
authority  ;  it  was  to  continue  thirty  years ;  death  of  members  was  not 
to  dissolve  or  have  any  effect  on  the  association,  except  that  those 
who  succeeded  to  ownership  of  shares  should  succeed  to  the  rights  of 
the  decedent ;  that  the  association  should  be  the  equitable  owner  of 
the  business,  which  was  to  be  divided  into  50,000  shares,  to  be  dis- 
tributed among  the  members  in  proportion  to  their  interests,  which 
were  to  be  evidenced  by  certificates  indicating  the  number  of  shares, 
the  same  to  be  transferable,  by  assignment  in  writing  and  surrender 
to  the  trustee,  who  was  to  issue  a  new  certificate,  keeping  record  of 
the  same  ;  the  general  management  was  to  be  in  an  executive  committee 
of  three  or  five,  to  be  chosen  by  the  whole  body  of  shareholders ;  and 
this  committee  was  to  divide  proceeds  from  time  to  time  in  proportion 
to  the  respective  interests  ;  provision  was  also  made  whereby  the 
business  .might  be  transferred  to  a  corporation,  when  a  majority  should 
so  determine,  and  thereafter  no  member  was  to  have  or  claim  any 
right  to  the  property  or  business,  and  the  declaration  of  trust  was  to 
cease ;  provision  was  also  made  for  choosing  a  new  trustee  in  case  of 
death  or  resignation  of  McKay.    McKay  was  taxed,  as  trustee  of  said 

'  Statement  of  facts  condensed,  and  compiled  partly  from  Hoadley  v.  County 
Commissioners  of  Essex,  105  Mass.  519;  arguments  omitted. 
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association,  upon  its  real  estate,  machinery,  tools  and  all  personal 
property.  The  pommonwealth,  in  addition  to  the  foregoing  taxes, 
sought  to  collef'.t  ^  \f\}c,  iip^i^  the  agg'regate  value  ot  the  shares  of  the 
association.     This  was  resisted."] 

Morton,  C.  J.  The  principal  question  in  this  case  is  whether  the 
statute  of  1878,  chapter  275,  as  applied  to  the  defendant,  is  constitu- 
tional. "The  first  section  of  the  statute  provides  that  "chapter  383  of 
the  acts  of  the  year  1865,  and  the  acts  in  amendment  thereof,  are 
hereby  extended  to  apply,  so  far  as  applicable  to  companies,  copart- 
nership and  other  associations  having  a  location  or  place  of  business 
within  this  commonwealth,  in  which  the  beneficial  interest  is  held  in 
shares  which  are  assignable  without  consent  of  the  other  associates 
specifically  authorizing  juch  transfer.  And  the  tax  provided  for  in 
said  chapter  283  shall  be  paid  by  such  company,  copartnership  or  as- 
sociation upon  the  aggregate  value  of  the  shares  of  said  capital  stock, 
in  the  manner  provided  in  said  chapter  for  taxes  upon  corporations." 

The  power  of  taxation,  using  the  word  in  its  generic  sense  as  in- 
cluding all  rates  and  impositions  laid  or  levied  upon  the  people,  is 
conferred  upon  the  legislature  by  the  constitution,  and  is  to  be  held 
and  exercised  subject  to  the  limitations  imposed  by  the  constitution. 
Oliver  v.  Washington  Mills,  1 1  Allen  268.  The  legislature  is  given 
the  power  "to  impose  and  levy  proportional  and '  reasonable  assess- 
ments, rates  and  taxes  upnt)  pllJbp  inhabitants  ot,  and personsr£Sj5^t. 
andestatesj^ng-  within  the  saidcomnloiUvuAh.'''  anft'alsQ  powder  "t(^ 
impose  and  levy  reasonable  duties  and  excises  upon  anyproduce, 
goods,  waieti",  merchandise  and  comiijocniies  whULij6everr^broiig-ht 
intOj^produced,  manutactured  or  beingwithirTTto!  satUeT"  Cotrst.  of 
Mass.,  ctiap.  i,  art.  4. 

It  is  clear  that  the  statute  in  question  waSj  not  intended  to  lay  a  tax 
upon  property  within  the  first  of  these  clauses.  It  does  not  purport 
to  do  this.  It  merely  extends  to  certain  copartnerships  and  associa- 
t^^^f^fl^^  tVip  prr>Yisi'aas-8t-th.e  St.  of  1861;,  c.  28.^,  wWchchapter  nas  beeF 
held  to  levy  ar^  pxi;-isp  upon  corpr)va<-p  franchises,  and  not^to  lay  a 
tax  on  property,  and  which  rhpp'^f''  ^P"  he  sustained  as  constitution^^ 
'only  up"ori  the  ground  thatit  levies  an  excise.  Murray  v.  Berkshire 
rns.  Co.,  104  Mass.  "^S^  Commonwealth  V.  Hamilton  Manfg.  Co., 
1 2  Allen  298.  Regarded  as  a  tax  on  property,  the  tax  we  are  con- 
sidering would  be  invalid  because  not  proportional ;  it  would  be  an 
imposition  upon  certain  property  at  a  rate  different  from  that  to  which 
other  property  in  the  commonwealth  is  subject.  But,  as  we  have 
said,  it  does  not  purport  to  be  a  tax  on  property.  In  levying  an  im- 
position under  this  statute,  no  inquiry  is  made  as  to  what  property 
liable  to  taxation  any  copartnership,  or  other  association  which  comes 
within  its  terms,  has.  Such  property  remains  liable  to  taxation  imder 
the  general  laws.  This  imposition  is  based  "upon  the  aggregate 
value  of  the  shares  of  said  capital  stock."  Such  shares,  if  thev  can  be 
said  to  be  property,  are  not  the  property  of  the  copartnership  or  asso- 
ciation which  is  taxed,  but  of  the  individual  partners  or  shareholders. 
It  is  very   clear   that   this   was  intended    as    an    excise    upon    some 
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franchises  or  privileges  sought  to  be  held  by  the  copartnerships  or 
associations  in  supposed  analogy  to  the  franchises  of  corporations. 
And  the  question  is  whether  this  imposition  can  be  upheld  as  such 
excise  within  the  second  clause  of  the  constitution,  cited  above.  In 
this  clause,  there  are  two  limitations  upon  the  power  of  the  legislature 
in  imposing  excises.  They  must  be  reasonable,  and  they' must  be 
excises  upon  some  produce,  goods,  wares,  merchandise  or  commodi- 


ties, brought  into,  pfoducea,  manufactured  or  beins^  within  the  conri- 
njonwealth.  . 

It  will  not  be  seriously  contended  that  the  privileges  or  rights  which 
are  taxed  by  this  statute  can  be  properly  described  as  either  pro- 
duce, goods,  wares  or  merchandise.  Do  they  fairly  come  within 
the  term  "commodities,"  in  the  sense  in  which  it  is  used  in  the  con- 
stitution ?  Ever  since  the  adoption  of  the  constitution,  the  legisla- 
ture in  its  practice,  and  this  court  in  its  adjudications,  have  given  a 
very  broad. and  extensive  meaning  to  this  term.  J\  Vias  hppn  r^p^pj)-- 
edly  held  that  corporate  franchises  enjoyed  by  grant  from  the  govern 
rnent  are  commodities,  an 


orate 

which  by  comity  are 

So  where  the 

that 


franchises  granted  by  a  toreigii  goVyilliiient, 
permitted  to  be  exercised  within  this  commonwealth 
legislature  has  thought,  upon  considerations  of  public  policy, 
certain  occupations  or  callings,  of  a  public  or  quasi  public  character, 
should  be  carried  on  under  governmental  regulation  it  has  been  usual 
to  impose  a  reasonable  fee  for  a  license.  Portland  Bank  v.  Apthorp, 
12  Mass.  252;  Commonwealth  v.  People's  Five  Cents  Saving  Bank, 
5  Allen  428;  Commonwealth  v.  Hamilton  Manuf.  Co.,  ubi  sufra\ 
Commonwealth  v.  Cary  Improvement  Co.,  98  Mass.  19;  Connecti- 
cut Ins.  Co.  V.  Commonwealth,  133  Mass.  161. 

This  imposition  is  clearly  not  in  the  nature  of  a  license  fee,  but  is 
an  excise  upon  a  franchise  or  privilege.  The  right  to  levy  excises 
upon  franchises  has  never  been  extended  further  than  to  corporate 
franchises  specially  granted  by  the  government,  or  enjoyed  and  ex- 
ercised by  its  permission. 

The  defendant  in  this  case  is  not  a  corporation.  It  is  merely  a 
partnership,  with  all  the  incidents  and  responsibilities  of  a  partnership. 
The  firm  property  is  taxable  at  its  business  domicile.  Hoadley  v. 
County  Commissioners,  105  Mass.  519.  Tt  enjoys  no  franchises  con- 
ferred upon  it  by  the  les^islature._  It  does  not  ask  for  or  enjoy  an^ 
corporate  "^„  ^firin/^  frivjlc^es.  It  has  constituted  its  partnership 
under  its  common  faii"  fif^hts  and  such  legal  agreements  as  it  chooses 
'         ''^      ■  feature  that  the  interest  of  each  m.em.ber  may 


to  make.     The  peculio __ 

"be  transferred  without  the  special  assent  of  the  other  members^  is  cre- 
ated by  afcreetnent  of  the  partners  under  their  natural  rights  at  com- 
rtion  law.  We  do  not  see  how  this  peculiar  feature  can  be  called' a 
com?noditv.  subiect  to  n  s-perial^  ^xcise,  any  fnore  than  the  agreement 
of  copartnership  ipelf^  (ir  any  rlquse^  or  part  of  it,  or  any  other  agree- 
ment., ri^ht  or  mode  of  transacting  any  business^  can  be  called  a  com- 
modity^ and  sn^  l.-(.(7.hlp.  to  ta^qf.inn  at  tfie  Tiill  of  the  lesislatufeT^ 

If  this  tax  can  be  upheld,  it  seems  to  us  that  the  necessary  result 
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will  be  that  the  legislature  has  the  power  to  select  any  business,  occu- 
pation or  calling  carried  on,  or  any  natural  right  enjoyed,  undei^  the 
protection  of  our  laws,  and  impose  upon  it  at  its  will  a  special  t^x  or 
excise.  This  would  be  extending  the  meaning  of  the  word  "epSi- 
modities"  beyond  any  reasonable  limits.  Its  effect  would  be  to  break 
down  the  limitations  which  the  constitution  intended  to  impose  upon 
the  power  of  the  legislature,  for  the  purpose  of  securing  the  end  that 
all  sums  necessary  for  the  defense  and  support  of  the  government 
should,  as  far  as  practicable,  be  raised  by  the  equal  taxation  of  the 
people. 

We  are  therefore  of  opinion  that  the  statute  of  1878,  chapter  275, 
so  far  as  it  applies  to  the  defendant,  is  unconstitutional. 

Judgment  for  the  defendant. 

Note.  See  1830,  Pratt  v.  Bacon,  10  Pick.  (Mass.)  123 ;  1833,  Russell  v.  Mc- 
Lellan,  14  Pick.  (Mass.)  63;  1888,  Pittsburg  Melting  Co.  v.  Eeese,  118  Pa. 
St.  355 ;  and  see  Warner  v.  Beers ;  People  v.  Coleman,  Thomas  v.  Dakin ; 
Edgeworth  v.  Wood,  supra,  pp.  2,  15,  19,  28. 

The  word  partner  is  a  contracted  form  of  partitioner,  and  this  indicates 
somethingof  its  meaning.  Partnerships  were  known  to  the  Roman  law  underthe 
name  of  Societas,  which  was  a  contract  based  on  the  law  which  "natural  rea- 
son establishes  between  all  men,"  i.  e.,  the  jt(s  gentium.  Most  of  the  Roman 
law  of  the  subject  is  found  in  Dig.  xvii,  tit.  2,  Pro  Socio.  Title  25,  Book  iii 
of  Justinian's  Institutes  relates  to  partnerships,  and  part  Of  that  is  found  in 
Gaius  iii,  148-154.  The  trade  or  commercial  partnerships  were  the  most  com- 
mon, though  other  kinds  were  recognized.  Tlie  Roman  laws  of  partnership, 
so  far  as  trade  is  conducted  now  as  then,  are  still  applicable.  In  England 
the  partnership  law  was  introduced  by  the  merchants  as  apart  of  the  law  or 
custom  of  merchants,  being  one  of  the  particular  customs  of  the  realm,  some- 
what in  derogation  of  the  common  law,  and  consequently  allowed,  where  the 
rights  of  others  were  involved,  only  upon  strict  proof  of  the  existence  and 
knowledge  of  the  custom.  In  this  way,  many  of  the  rules  of  the  common 
law  were  made  applicable  to  partnerships.  But  the  peculiar  doctrines  of  no 
survivorship;  of  the  partners'  act  being  that  of  all,  if  in  reference  to  partner- 
ship matter ;  and  of  dissolution  by  death  of  a  partner,  were  from  the  law  mer- 
chant, and  through  it  from  the  Roman  law,  and  were  contrary  to  the  common 
law  rules  of  joint  tenancy,  and  tenancy  in  common.  The  same  difference  be- 
tween a  partnership  and  a  corporation,  i.  e.,  that  the  latter  is  a  distinct  entity 
having  rights  and  owing  duties  as  such,  as  now  recognized,  was  made  in  the 
Roman  law,  and  continued  throughout  the  development  of  the  common  law 
of  England. 

These  differences  perhaps  can  be  classified  as  follows : 


As  to  creation : 

As  to  franchise : 
As  to  management : 


As  to  powers : 


Corporation. 

Only  under  special  au- 
thority of  the  state. 

Has  a  franchise. 

Only  in  the  wa)'  indicated 
by  law  of  its  creation, 
and  by  the  agents  there 
provided  for. 

Has  none,  except  neces- 
sary to  carry  out  purpose 
indicated  in  charter,  and 
this  can  not  be  changed 
except  by  consent  of  the 
state. 


Partnership. 
By  contract  alone. 

Has  no  franchise. 

Each  member  has  au- 
thority to  bind  with- 
in the  limits  of  the 
purpose. 

May  be  enlarged,  or  di- 
nnnished,  at  any- 
time, or  extended  to 
any  other  business, 
by  consent  of  all  con- 
cerned. 
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As  to  succession  of  mem- 
Tiership,  death,  with- 
drawal, or  insolvency: 

As  to  property,  owner- 
ship: 

As  to  conveyance : 

As  to  suits,  by  or  against : 

As  to  shares : 


Corporation. 
Has  no  effect  on  corpo- 
rate existence. 

In  the  corporation. 

By  the  corporation  only. 

In  name  of  corporation 
only. 

Transferable  without,  con- 
sent of  corporation. 


As  to  liability  of  mem-    Limited. 

bers: 
As  to  termination : 


Only  upon  surrender  by 
consent  of  the  state,  loss 
of  integral  part,  or  for 
non  use  or  misuse  of 
ranchise  on  complaint 
the  state. 


Partnership. 
Dissolves. 


In  the  members. 

By  the  members  only. 

In  name  of  members 
only. 

Not  transferable  with- 
out consent  of  others, 
or  if  so,  dissolves 
partnership. 

Unlimited. 

At  the  option  of  all  the 
parties  or  by  the 
death  or  withdrawal 
of  any  member, — not 
by  the  state  except 
for  illegal  acts. 
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Trustee  Process.  The  Principal  defendant  was  described  in  the 
writ  as  "a  joint-stocic  comnilny  organized  under  the  laws  of  Pennsyl- 
vania." The  trustee!^'wlrtch  was  a  Massachusetts  corporation,  filed 
an  answer  setting  forth  reasons  why  it  should  not  be  charged,  and,  on 
interrogatories  propounded  by  the  plaintiff,  made  answers,  the  nature  of 
which  appears  in  the  opinion.  The  trustee  moved  that  it  be  discharged. 
The  superior  court  allowed  the  motion,  discharged  the  trustee  with 
costs,  and  dismissed  the  action  ;  and  the  plaintiff  appealed  to  this  court. 

The  case  was  argued  at  the  bar  in  November,  1S96,  and  afterwards 
was  submitted'on  briefs  to  all  the  justices. 

Lathrop,  J.  It  is  conceded  by  the  plaintiff  that,  as  the  jurisdic- 
tion of  the  court  depends  upon  charging  the  Walworth  Manufacturing 
Company  as  trustee,  inasmuch  as  there  was  no  service  upon  the 
principal  defendant,  the  action  was  properly  dismissed  upon  discharg- 
ing the  trustee. 

The  question  then  is  whether  the  trustee  was  properly  discharged, 
and  this  depends  upon  whether  the  principal  defendant,  an  association 
formed  under  the  laws  of  the  state  of  Pennsylvania,  is  a  partnership 
or  a  corporation. 

The  trustee's  answers  to  interrogatories  refer  to  Brightly 's  Purdon's 
Digest  (i2th  ed),  1086-1088,  and  to  the  cases  of  Eliot  v.  Himrod, 
108  Pa.  St.  569,  and  Sheble  v.  Strong,  128  Pa.  St.  315,  as  containing 
the  law  relative  to  the  statement  in  the  answer,  that  the  principal  de- 
fendant was  a  partnership  and  oot  a  corporation. 

From  the  digest  it  appears  that  such  an  association  is  styled  a  "part- 
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nership  association, ' '  and  not  a  corporation.  By  the  terms  of  the  various 
acts  which  have  been  passed  upon  the  subject,  such  an  associatiqp 
may  be  formed  by  three  or  more  persons.  The  capital  is  alone  to  be 
liable  for  the  debts.  There  is  no  personal  liability  of  the  members, 
except  to  the  extent  of  any  unpaid  subscription,  if  certain  provisions 
of  the  act  are  complied  with.  "Interests  in  such  partnership  associa- 
tions" are  declared  to  be  personal  estate  and  are  transferable,  under 
such  rules  and  regulations  as  shall  from  time  to  time  be  prescribed; 
but  if  there  are  no  such  rules  and  regulations,  the  transferee  of  any 
interest  in  any  such  association  is  not  entitled  to  any  participation  in 
the  subsequent  business  of  the  association,  unless  elected  to  member- 
ship therein  by  a  vote  of  a  majority  of  the  members  in  number  and 
value  of  their  interests.  The  business  is  to  be  conducted  by  a  board 
of  managers.  The  duration  of  the  association  may  be  fixed  by  the 
articles  of  association,  but  is  not  to  exceed  twenty  years. 

Power  to  adopt  and  use  a  common  seal  is  given  in  case  the  associa- 
tion has  occasion  to  execute  a  deed  of  conveyance  or  bonds  and  mort- 
gages. Land  sold  to  the  association,  or  by  it,  is  required  to  be 
conveyed  in  the  name  of  the  association.  It  is  further  provided: 
"Said  association  shall  sue  and  be  sued  in  their  association  name ; 
and  when  suit  is  brought  against,  any  such  association,  servi'ce  thereof  • 
shall  be  made  upon  the  chairman,  secretary  or  treasurer  thereof,  which 
seryice  shall  be  as  complete  and  effective  as  if  made  upon  each  and 
every  member  of  such  association."  In  Eliot  v.  Himrod,  108  Pa.  St. 
569,  580,  it  is  said  by  Mr.  Justice  Trunkey,  in  delivering  the  opinion 
of  the  court:  "The  formation  of  a  limited  partnership  association  is 
materially  different  from  the  creation  of  a  corporation.  Such  association 
is  treated  in  the  statute  as  a  partnership  which,  upon  the  performance 
of  certain  acts,  shall  possess  specified  rights  and  immunities.  In  con- 
templation that  the  association  may  consist  of  many  members,  for 
convenience  it  is  clothed  with  many  of  the  features  and  powers  of  a 
corporation,  such  as  the  right  to  sue  and  be  sued,  grant  and  receive 
in  the  association  name.  But  no  man  can  purchase  the  interest  of  a 
member  and  participate  in  the  subsequent  business,  unless  by  a  vote 
of  a  majority  of  the  members  in  number  and  value  of  their  interests. 
No  charter  is  granted  to  the  persons  who  record  their  statement." 
Sheble  v.  Strong,  128  Pa.  St.  315,  318,  is  to  the  same  effect. 

If  the  question  presented  were  an  open  one  in  this  commonwealth, 
it  might  well  be  held  that  such' association  could  be  considered  to  have 
so  many  of  the  characteristics  of  a  corporation  that  it  might  be  treated 
as  one. 

At  common  law,  a  joint-stock  company  formed  for  business  pur- 
poses is  considered  in  this  commonwealth  merely  as  a  partnership. 
Tappan  v.  Bailey,  4  Met.  529;   Tyrrell  v.  Washburne,  6  Allen  466. 

The  same  rule  has  been  applied  to  joint-stock  associations  formed 
under  the  laws  of  the  state  of  New  York,  which  do  not  differ,  in  any 
essential  respect,  from  the  laws  of  Pennsylvania.  Taft  v.  Ward,  106 
Mass.  518,  and  in  Mass.  518;  Bodwell  v.  Eastman,  106  Mass.  525, 
526,;   Gott  y.  Dinsmore,  in  Mass.  45',  51 ;   Boston  and  Albany  Rail- 
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road  V.  Pearson,  128  Mass.  445.  See,  also.  Frost  v.  Walker,  60 
Maine  468  ;  Dinsmore  v.  Philadelphia  and  Reading  Railroad,  32  Leg. 
Int.  388,  and  11  Phila.  483. 

In  Taft  V.  Ward,  106  Mass.  518,  524,  speaking  of  the  New  York 
statutes,  it  was  said  by  Chief  Justice  Chapman: 

"These  statutes  provide,  in  substance,  that  any  association,  con- 
sisting of  seven  or  more  shareholders  or  associates,  may  sue  and  be 
sued  in  the  name  of  the  president  or  treasurer;  that  in  such  suit  a 
judgment  may  be  rendered  against  the  company;  and  until  an  execu- 
tion is  issued  against  the  company  and-  returned  unsatisfied,  no  action 
shall  be  maintained  against  individuals.  These  statutes  seem  to  apply 
to  all  copartnei'ships  consisting  of  seven  or  more  members.  The 
members  of  such  companies  are  authorized  to  hold  their  interests  in 
shares,  which  are  assignable  like  shares  of  stock  in  a  corporation,  and 
the  action  against  the  members  is  regarded  as  supplementary  to  the 
action  against  the  company.  Waterbury  v.  Merchants'  Union  Ex- 
press Co.,  50  Barb.  157;  Robbins  v.  Wells,  i  Robertson  666. 

"So  far  as  these  statutes  relate  to  the  procedure  in  courts  for  the 
recovery  of  debts,  they  are  limited  to  the  state  of  New  York ;  for 
each  state  adopts  its  own  forms  of  remedy.  Story  Confl.  Laws, 
sections  556-558.  The  plaintiff  could  not  in  this  commonwealth 
bring  an  action  against  the  president  or  secretary,  and  obtain  a 
judgment  against  the  company  by  its  name ;  nor  could  he  bring  an 
action  against  the  rnembers,  or  any  of  them,  as  a  supplement  to  such 
an  action.  In  order  to  do  so,  we  must  hold  that  the  statutes  of  New 
York  prescribing  forms  of  action  are  in  force  here.  In  this  common- 
wealth, such  a  company  is  a  mere  copartnership." 

There  is  nothing  inconsistent  with  an  association  being  a  partner- 
ship that  it  has  shares,  or  that  the  shares  are  transferable,  or  that  the 
death  of  a  member  shall  not  work  a  dissolution  of  the  partnership. 
Phillips  v.  Blatchford,  137  Mass.  510.  See,  also,  Hoadley  v.  County 
Comms.,  105  Mass.  519;   Gleason  v.  McKay,  134  Mass.  419. 

The  case -mostly  relied  upon  by  the  plaintiff  is  Liverpool  Ins.  Co. 
V.  Massachusetts,  10  Wall.  566,  which  was  taken  to  the  supreme 
court  of  the  United  States  on  a  writ  of  error  from  this  court.  See 
Oliver  v.  Liverpool  and  London  Ins.  Co.,  100  Mass.  531.  It  was  a 
bill  in  equity,  filed  by  the  treasurer  of  the  commonwealth  under  the 
statute  of  1862,  c.  224,  section  11,  to  restrain  the  defendant  from 
prosecuting  its  business  until  the  tax  assessed  upon  it  by  section  2 
of  the  statute  had  been  paid.  This  section  proyided  that  "each  fire, 
marine,  and  fire  and  marine  insurance  company  incorporated  or  as- 
sociated under  the  laws  of  any  government  or  state  other  than  one -of 
the  United  States,"  should  annually  pay  a  certain  tax.  The  defend- 
ant was  an  English  company  formed  for  the  business  of  insurance, 
and  organized  under  a  deed  of  settlement.  Its  property  was  divided 
into  transferable  shares.  It  had  power  to  sue  and  be  sued  by  the  name 
of  its  chairman,  and  a  suit  did  not  abate  by  reason  of  the  death  of 
such  ofliicer.  The  company  could  sue  its  own  members,  and  be  sued 
by  them.     Execution  on   any  judgment  recovered  against  the  com- 
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pany  could  be  issued  against  any  proprietor.  The  statute  under  which 
it  was  formed,  and  subsequent  statutes  declared  that  it  should  not  be 
deemed  to  be  incorporated.  The  company  was  composed  in  part  of 
British  subjects  and  in  part  of  citizens  of  the  state  of  New  York. 

This  court,  after  stating  that  it  was  not  a  pure  corporation  nor  a 
pure  partnership,  but  was  an  association  intermediate  between  corpo- 
.  rations  known  to  the  common  law  and  ordinary  partnerships,  and  was 
so  far  clothed  with  corporate  powers  that  it  might  be  treated,  for  the' 
purposes  of  taxation,  as  an  artificial  body,  proceeded  to  say:  "We 
think  the  defendants  are  an  association  of  the  kind  to  which  the  statute 
of  1862  was  expressly  intended  to  apply,  as  well  as  to  bodies  wholly 
corporate  in  their  character,  and  that,  being  permitted  by  the  comity 
of  our  laws  to  exercise  their  functions  within  this  commonwealth,  they 
can  claim  no  exemption  from  regulations  appropriate  to  their  collective 
action  on  account  of  the  citizenship  or  nationality  of  their  individual 
members." 

In  the  supreme  court  of  the  United  States  the  decree  of  this  court 
was  affirmed  on  the  ground  that  the  company  was  a  foreign  corpora- 
tion, but  Mr.  Justice  Bradley,  while  agreeing  in  the  result,  differed 
on  the  question  whether  the  company  was  a  corporation.  He  was  of 
opinion  that  it  was  one  of  those  special  partnerships  called  joint-stock 
companies,  and  that  it  could  not  sue  or  be  sued  in  this  country  with- 
out legislative  aid. 

This  view  of  Mr.  Justice  Bradley  is  in  accord  with  the  view  of  this 
court,  and  we  are  not  aware  that  the  view  taken  by  the  supreme  court 
of  the  United  States  has  been  followed  in  this  commonwealth.  The 
decisions  which  we  have  already  cited  show  that  a  foreign  joint-stock 
company  is  considered  as  an  association  or  partnership,  and  not  as  a 
corporation. 

An  examination  of  the  statutes  further  shows  that  the  legislature 
has  clearly  recognized  the  distinction  between  foreign  corporations 
and  associations ;  and  that  where  it  has  deemed  it  best  that  an  act 
should  apply  to  an  association  as  well  as  to  a  corporation,  it  has  said 
so  in  plain  language.  Thus,  the  statute  of  1882,  c.  106,  relating  to  the 
taxation  of  foreign  mining,  quarrying,  and  oil  companies,  and  requiring 
the  appointment  of  an  agent  here  upon  whom  process  may  be  served, 
uses  the  language,  "every  corporation,  company,  or  association." 

The  statute  of  1887,  c.  214,  in  section  i,  provides:  "When  con- 
sistent with  the  context,  and  not  obviously  used  in  a  different  sense, 
the  term  '  company '  or  '  insurance  company '  as  used  herein  includes 
all  corporations,  associations,  partnership,  or  individuals  engaged  as 
principals  in  the  business  of  insurance."  The  language  is  the  same 
in  the  statute  of  1894,  c.  522,  section  i. 

By  the  statute  of  1888,  c.  429,  section  11,  "fraternal  beneficiary 
corporations,  associations,  or  societies,"  organized  under  the  laws  of 
another  state  and  then  doing  business  here,  were  allowed  to  continue 
business  without  incorporation  under  the  act.  But  by  the  statute  of 
1892,  c.  40,  section  i,  this  was  amended  by  striking  out  the  words 
"associations  or  societies." 
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The  statute  of  1884,  c.  330,  requires  "  Every  corporation  established 
under  the  laws  of  any  other  state  or  foreign  country,"  and  hereafter 
having  a  usual  place  of  business  here,  before  doing  business,  to  appoint 
in  writing  the  commissioner  of  corporations,  or  his  successor  in  office, 
to  be  its  true  and  lawful  attorney,  upon  whom  process  might  be  served. 

The  statute  of  1888,  c.  321,  allows  "Manufacturing  corporations 
established  under  the  laws  of  other  states,"  which  have  complied  with 
the  provisions  of  the  statute  of  1884,  c.  330,  to  purchase  and  hold 
such  real  estate  here  as  may  be  necessary  for  conducting  their  busi- 
ness. 

By  the  statute  of  1895,  c.  311:  "Foreign  corporations  engaged  in 
the  business  of  selling  or  negotiating  bonds,  mortgages,  notes  or  other 
choses  in  action,*'  are  made  subject  to  the  provisions  of  the  statute 
of  1884,  c.  330. 

The  statute  of  1896,  fc.  391,  section  i,  contains  a  provision  relating 
to  the  personal  liability,  under  certain  circumstances,  of  "the  officers 
and  members  or  stockholders  in  any  corporation  established  under  the 
laws  of  any  other  state  or  foreign  country."    See  also  St.  1895,  c.  157. 

Many  other  instances  of  legislation  might  be  given  where  the  dis- 
tinction between  a  corporation  proper  and  a  mere  association  or 
organization  is  shown  to  be  clearly  in  mind. 

Unless  the  princi-pal  defendant  can  be  considered  a  corporation^ 
it  can  not  be  sued  here  under  the  name  which  the  laws  of  Pennsyl- 
vania authorize  it  to  use.  Such  laws  have  no  extra-territorial  force 
or  effect.      The  trustee,  therefore.,  was  properly  discharged. 

In  the  opinion  of  a  majority  of  the  court,  the  order  discharging  the 
trustee  and  dismissing  the  action  must  be  affirmed. 

Note.  Joint  stock  companies  with  transferable  shares  perhaps  could  be 
formed  at  common  law,  or  under  the  law  merchant,  without  special  authority. 
(See  Harrison  v.  Heathorn,  6  M.  &  G.  79;  Mexican  &  S.  A.  Co.,  5  Jur.  N.  S. 
615,  27  Beav.  480.)'  But  it  has  been  said  that  acting  as  a  corporation,  without 
authority,  was  an  indictable  offense  at  common  law.  (Kinder  v.  Taylor,  3  L. 
J.  68;  Duvergier  v.  Fellows,  5  Bing.  248,  5  M.  &  P.  403,  4  Am.  &  E.  Enc.  185, 
note  2.)  But  acting  as  a  corporation  aXso  included  the  idea  of  a  limited  lia- 
bility of  members,  and  so  far  as  innocent  third  parties  were  affected,  this  could 
not  be  done  without  authority.  By  the  Bubble  act  of  1719  (6  Geo.  1,  c.  18), 
joint  stock  companies  were  declared  to  be  common  nuisances,  members  were 
subjected  to  penalties,  and  it  was  an  offense  for  brokers  to  deal  in  their  shares. 
This  act  was  repealed  in  1825  (6  Geo.  IV,  ch.  91),  though  perhaps  not  often,  if 
ever,  enforced  for  a  long  period  before.  In  1826,  banking  companies  were 
allowed  to  sue  in  the  name  of  a  certain  oflBcer,  after  complying  with  certain 
rules,  and  in  1834,  the  crown  was  permitted  to  extend  this  privilege  generally 
to  joint-stock  companies.  In  1844  (7  &  8  Vict.,  c.  110)  all  companies  were 
allowed  to  be  incorporated,  but  the  partnership  liability  was  continued,  but  in 
1855,  they  were  permitted  to  organize  with  a  limited  liability  (18  &  19  Vict., 
and  19  &  20  Vict.,  c.  47).  In  1862,  all  former  acts  relating  to  companies  were 
consolidated  into  one  act  forthe  incorporation  of  companies,  which,  with  some 
modifications,  is  still  the  law  in  England.  In  the  United  States,  most  of  the 
states  have  provided  for  joint  stock  companies,  with  transferable  shares,  and 
in  some  cases  with  limited  liability,  but  the  rules  of  partnership  are  applied 
so  far  as  possible  where  the  statutes  under  which  they  are  formed  are  silent. 

1.  As  to  suits— 1896,  State  v.  Adams  Express  Co.,  66  Minn,  271,  88  L.  R. 
A.  225,  (Service  of  summons  may  be  made  on  local  agent  of  such  foreign 
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joint  stock  company) ;  1889,  Imperial  Eef .  Co.  v.  Wyman,  38  Fed.  Kep.  574,  3 
'L.  R.  A.  503  (limited  partnership  created  in  Pennsylvania  can  not  sue  in 
the  United  States  courts,  as  a  "citizen"  of  that  state,  citizens  of  other  states); 
1881,  Fargo  v.  L.,  N.  A.  &  C.  E.  Co.,  6  Fed.  E.  787  (is  a  citizen  of  state  cre- 
ating for  purpose  of  suing  andbeing  sued  in  United  ^States  courts);  1876,  Maltz 
V.  American  Ex.  Co.,  1  Flip.  (U.  S.)  611,  Fed.  Cas.  9002,  3  C.  L.  J.  784  (is  a. 
citizen  of  creating  state  for  purpose  of  being  sued  in  United  States  courts)  ; 
1875,  Wescott  v.  Fargo,  etc.,  Co.,  61  N.  Y.  542  (president  of  such  an  institu- 
tion is  a  corporation  sole  for  purpose  of  suits.)     But  see  note  1,  p.  31. 

2.  As  to  failure  to  comply  strictly  with  statute— 1896,  Btaver,  etc.,  A. 
Mfg.  Co.  V.  Blake,  111  Mich.  282,  38  L.  E.  A.  798  (technical  non-compliance 
with  law  does  not  make  members  liable  as  general  partners,  but  see  next 
case) ;  1889,  Vanhorn  v.  Corcoran,  127  Pa,  St.  255,  4  L.  E.  A.  386  (failure  to 
comply  makes  members  liable  as  general  partners) . 

3.  As  to  taxation— 1886,  State  v.  State  Board  of  Assessors,  47  N.  J.  L.  36, 
27  L.  E.  A.  684,  13  Am.  &  Eng.  Corp.  Cas.  403,  31  Atl.  220  (Pennsylvania 
partnership  association  may  be  taxed  in  New  Jersey  as  foreign  corporation)  ; 
1892,  People,  etc.,  v.  Coleman,  133  N.  Y.  279,  16  L,  E.  A.  183,  37  Am.  &  Eng. 
Corp.  Cas.  1,  supra,  p.  15  (joint-stock  companies  in  New  York,  are  not  cor- 
porations for  purposes  of  taxation)  ;  1889,  People,  etc.,  v.  Wemple,  117  N„Y. 
136,  6  L.  E.  A.  303,  29  Am.  &  Eng.  C.  C.  610  (the  United  States  Express 
Company,  a  joint  stock  company,  may  be  taxed  in  New  York  as  an  incorpo- 
rated company.) 

4.  As  to  status  g-enerally — 1896,  Eouse,  Hazard  &  Co.  v.  Detroit  C.  C.  Co., 
Ill  Mich.  251,  38  L.  E.  A.  794;  1891,  Allen  v.  Long,  80  Texas  261,  26  Am.  St. 
Eep.  735,  38  Am.  &  Eng.  Corp.  Cas.  68  (joint  stock  companies  are  governed 
by  general  principles  of  partnership)  ;  1890,  Oliver's  Estate,  136  Pa.  St.  43,  20 
Am.  St.  Eep.  894  (partnership  association  is  an  artificial  person,  members  do 
not  own  the  property,  and  death  of  member  does  not  dissolve).  See  also,  1890, 
Fifth  Avenue  Bank  v.  Colgate,  120  N.  Y.  381,  8  L.  E.  A.  712;  1889,  Abbott  v. 
Hapgood,  150  Mass.  248, 5  L.  E,  A.  586,  22  N.  E.  Eep.  907 ;  1889,  Tilge  v.  Brooks, 
124  Pa.  St.  178,  2  L.  E.  A.  796 ;  1888,  Jennings'  Appeal,  2  Monaghan  184  (Pa.), 
2  L.  E.  A.  43 ;  1900,  State  vJIj^Express  Co.,  81  Minn.  87,  83  Am.  St.  E.  366. 
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i  LEWIS  V.  TILION  Et  Al. 

1884.    In  the  SupREi^  Court  of^owa.    64  Iowa  220-223,  5^  Am. 

436- 

The  petition,  as  amended,  states  that  the  defendants  and  others 
formed  a  benevolent  society  for  the  prevention  and  suppression  of  in- 
temperance, known  and  designated  as  the  Ottumwa  Temperance  Re- 
form Club,  and  that  they  were  chosen  to  represent  such  society  as  its 
executive  committee;  that  in  March,  1878,  the  defendants  entered  into 
a  written  contract  of  lease  with  plaintiff,  by  the  terms  of  which  said 
Ottumwa  Temperance  Reform  Club  was  to  and  did  occupy  the  prem- 
ises described  in  said  lease,  at  the  yearly  rental  of  fifteen  hundred  dol- 
lars (a  copy  of  said  lease  is  attached  to  the  petition)  ;  that  by  virtue 
of  said  lease  the  defendants,  and  the  society  of  which  they  were  mem- 
bers, occupied  said  premises  from  March  i,  1878,  to  July  i  1870 
and  enjoyed  all  the  benefits  resulting  from  such  occupancy ;  that  these 
defendants  verbally  contracted  with  the  Ottumwa  Gas  Light  Company 
to  furnish  said  Ottumwa  Temperance  Reform  Club  the  gas  required 


§  32  CORPORATION  AND  FRATERNITY.  177 

to  light  said  opera  house  and  rooms  thereunder ;  that  by  virtue  of  said 
verbal  understanding  the  gas  company  did  from  time  to  time,  and  as 
required,  furnish  said  club  a  large  amount  of  gas;  that  said  club  was 
not  incoi-porated  at  the  time  the  above  contracts  were  made,  and  is 
not  now ;  and  that  said  account  for  gas  has  been  assigned  to  plaintiff. 
Upon  the  grounds  above  stated,  the  plaintiff  sought  to  make  the 
defendants  individually  liable.  To  the  petition  there  was  a  demurrer, 
which  was  sustained,  and  the  plaintiff  filed  an  amended  petition, 
stating  various  acts  and  things  done,  and  reaffirming  all  the  allega- 
tions of  the  petition,  and  thereupon  asked  judgment  against  the 
defendants  individually.  To  the  amended  petition  the  defendants  de- 
murred. The  demurrer  was  sustained,  and  the  plaintiff  excepted, 
and,  electing  to  stand  thereon,  appealed. 

Seevers,  J.  I.  As  we  understand  the  petition,  the  verbal  contract 
entered  into  with  the  gas  company  is  an  original  undertaking  on  the 
part  of  the  defendants.  At  their  request  the  gas  was  furnished  the 
club,  and,  of  course,  it  seems  to  us  the  defendants  are  bound  to  pay 
for  the  gas  so  furnished.  It  matters  not  to  whom  it  was  furnished. 
The  gas  company  had  the  i  right  to  expect  that  the  defendants  would 
pay  for  whatever  was  furnished  at  their  request.  There  is  no  allega- 
tion that  credit  was  extended  to  the  club,  and  the  only  presumption 
which  can  be  indulged  in  is  that  the  credit  was  extended  to  the  de- 
fendants.    As  they  contracted,  they  must  pay. 

2.  The  more  serious  question  is  whether  the  defendants  are  indi- 
vidually liable  under  the  lease,  which,  on  its  face,  shows  that  it  was 
entered  into  between  the  plaintiff,  as  party  of  the  first  part,  and  the 
Ottumwa  Temperance  Reform  Club,  party  of  the  second  part,  and  is 
signed  by  the  plaintiff,  and  by  the  defendants  as  follows : 

fR.  L.  Tilton, 

"Executive  Committee  of  the  Ottumwa     j  S.  B.  Thrall, 

Temperance  Reform  Club,  j  David  Eaton, 

(^Joseph  Sloan." 
It  is  insisted  that  the  lease  shows  that  credit  was  extended  to  the 
club,  and  that  the  contract  was  made  with  it;  that  the  principal  was 
named,  and  therefore  the  defendants  can  not  be  made  individually 
liable.  This  line  of  argument  possibly  would  be  conclusive  if  there 
was  a  principal.  But  there  is  none.  The  club  is  a  myth.  It  has 
no  legal  existence.,  and  never  had.  It  can  not  sue  or  be  sued.  The 
defendants  contracted  in  the  name  of  a  supposed  principal ;  that  is, 
they  claimed  there  was  a  principal  for  whom,  they  were  acting,  but 
it  now  appears  that  there  was  no  principal  known  to  the  law.  But, 
under  the  allegations  of  an  amended  petition,  it  should  be  assumed, 
we  think,  that  there  was,  as  a  matter  of  fact,  abody  of  men  associated 
together  for  a  benevolent  purpose,  who  had  assumed  the  name  above 
stated,  for  the  avowed  purpose,  by  their  united  efforts,  of  suppressing 
intemperance.  There  is,  however,  some  doubt  in  our  minds  whether 
it  can  be  said  that  the  plaintiff  extended  credit  to  an  organization  that 
had  no  legal  existence.  As  the  law  does  not  recognize  such  an  organ- 
12— WiL.  Cases. 
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ization,  we  are  at  a  loss  to  know  how  or  why  it  can  be  said  as  a  mat- 
ter of  law  that  the  plaintiff  contracted  with  and  extended  credit  to  a 
mere  myth.  In  legal  parlance,  the  organization  can  not  be  named. 
It  has  no  habitation  or  place  of  abode. 

It  is. also  insisted  that  a  fund  was  provided  for  the  payment  of  debts, 
and  hence  it  must  be  presumed  that  the  plaintiff  contracted  in  reliance 
upon  such  fund,  and  therefore  the  defendants  can  not  be  made  indi= 
vidually  liable.  What  the  fact  may  be  we  are  not  advised,  but  cer- 
tainly this  does  not  appear  on  the  face  of  the  petition,  and  we  have 
looked  into  the  lease,  and  there  is  no  provision  in  it  from  which  such 
an  inference  can  be  drawn. 

It  is  also  insisted  that  there  is  no  known  legal  principle  or  rule  un- 
der which  the  defendants  can  be  made  liable.  It  is  said  that  they  are 
not  parties.  This  is  true;  that  is  to  say,  these  defendants  could  not 
bind  any  other  members  of  the  organization  as  a  partner  in  a  joint 
enterprise,  or  a  contract  as  to  -which  he  had  no  knowledge,  and  to 
•which  he  did  not  assent.  But  we  think  "those  who  engaged  in  the 
enterprise  (that  is,_became  members  of  the  organization)  are  liable 
for  the  debts.  They  contracted,  and  all  are  included  in  such  liability 
who  assented  to  the  undertaking  or  subsequently  ratified  it."  It  was 
so  held  in  Ash  vi  Guie,  97  Pa.  St.  493;  Fredendall  v.  Taylor  et  al., 
26  Wis.  286;  and  this  rule  is  supported  to  some  extent  by  what  was 
said  by  this  court  in  Keller  v.  Tracy,  11  Iowa  530,  and  Drake  v.  The 
Board  of  Trustees,  1 1  Iowa  .54. 

But,  it  is  said,  these  defendants  did  not  contract.  They  certainly 
represented  that  they  had  a  principal  for  whom  they  had  authority  to 
contract.  They,  for  or  on  behalf  of  an  alleged  principal,  contracted 
that  such  principal  would  do  and  perform  certain  things.  As  we  have 
said,  there  is  no  principal,  and  it  seems  to  us  that  the  defendants  should 
be  held  liable,  and  that  it  is  immaterial  -whether  they  be  so  held  be- 
cause they  held  themselves  out  as  agents  for  a  principal  that  had  no 
existence,  or  on  the  ground  that  they  must,  under  the  contract,  be  re- 
garded as  principals,  for  the  simple  reason  that  there  is  no  other 
principal  in  existence.  We  think  the  demurrer  should  have  been 
overruled.. 

Reversed. - 

NoU.    See  cases  cillM^der-^Qiite  v.  Brownell,  infra,  p.  187. 


Sec.  33^.     (4)    Frd^  stocla exchange. 

BELTON  v.mATCH.  ' 

1888.     In  the  Court  $KA.ppeal/of  New  York.     109  New  York 
593-59?rr5^-  St.  R.  495. 

Appeal  from  judgment  of  the  general  term  of  the  supreme  court  in 
the  first  judicial  department,  entered  upon  an  order  made  May  29, 
1885,  which  affirmed  a  judgment  in  favor  of  <iefendant,  entered  upon 
an  order  overruling  a  demurrer  to  certain  portions  of  the  answer. 
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Gray,  J.  Plaintiff,  as  the  assignee  of  one  Des  Marets,  formerly  a 
member  of  the  New  York  Stock  Exchange,  sites  to  recover  the  pro- 
ceeds received  by  that  organization  from  a  sale  of  the  membership, 
or,  as  it  is  sometimes  technically  termed,  the  seat  of  said  Des  Marets. 
It  is  alleged  by  plaintiff  in  his  complaint  that  Des  Marets,  for  many 
years  a  member  of  the  New  York  Stock  Exchange,  in  October,  1883, 
became  insolvent,  and,  under  the  laws  governing  that  body,  was  sus- 
pended ;  that  subsequently  its  governing  committee  determined  that 
the  failure  was  caused  by  doing  business  in  a  reckless  and  unbusiness- 
like manner,  and  resolved  that  Des  Marets  was  ineligible  for  re- 
admission,  and  in  December  following  the  failure  the  stock  exchange, 
pursuant  to  its  constitution  and  by-laws,  disposed  of  his  membership 
and  seat  for  the  sum  of  $35,000,  which  fun:  it  retained  and  refused 
to  pay  over  to  plaintiff,  who  demanded  It  as  Des  Marets'  assignee. 
The  complaint  also  alleges  'that  ihe  New  York  Stock  Exchange  is  an 
unincorporated  association,  organized  and  located  in  New  York  city ; 
that  its  members  have  voluntarily  established  certain  rules,  conditions 
and  articles  of  association  or  copartnership,  which  are  designated  as 
their  constitution  and  by-laws,  which  are  signed  and  consented  to  by 
the  members  and  which  govern  them,  their  officers  and  committees, 
and  which  control  in  the  conduct  of  the  transactions  and  concerns  of 
the  association  and  are  binding  and  obligatory  upon  the  members. 

The  answer  of  the  defendant,  after  admitting  the  allegations  of  the 
complaint  which  I  have  mentioned,  sets  forth  much  of  the  constitu- 
tion and  by-laws  of  the  exchange,  and  alleges  the  distribution  of  the 
proceeds  of  the  sale  of  Des  Marets'  membership  to  have  been  made 
among  his  creditors  in  the  exchange,  pursuant  to  their  provisions. 
The  plaintiff  demurred  to  this  portion  of  the  answer  on  the  ground 
that  it  was  insufficient  in  law  upon  its  face.  Although  this  matter 
was  not  stated  as  a  separate  defense,  totidem.  verbis^  yet  as  it  was 
affirmative  in  its  nature  and  constituted  the  defense  and  justification  of 
the  association  in  disposing  of  Des  Marets'  membership  and  in  retain- 
ing the  proceeds  arising  from  such  disposition,  we  shall  not  consider 
the  demurrer  as  improperly  interposed  and  will  dispose  of  the  ques- 
tions raised  by  these  pleadings. 

Their  decision'  involves  the  legal  relations  to  each  other  of  the  mem- 
bers composing  the  association  of  the  New  York  Stock  Exchange,  and 
the  extent  and  validity  of  the  powers  reserved  by  its  constitution  and 
by-laws,  and  conferred  upon  its  officers  and  committees  in  the  man- 
agement of  its  affairs  and  in  the  control  over  a  member.  The  New 
York  Stock  Exchange  is  a  voluntary  association  of  individuals, 
united,  without  a  charter,  in*  an  organization  for  the  purpose  of  afford- 
ing to  the  members  thereof  certain  facilities  for  the  transaction  of  their 
business  as  brokers  in  stocks  and  securities,  and  a  convenient  exchange 
or  sales-room  for  the  conduct  of  such  transactions.  It  can  not  be 
said  to  be  strictly  a  copartnership,  for  its  objects  do  not  come  within 
the  definition  of  one.  A  copartnenshif  results  from  a  contract  be- 
tween the  parties  by  which  they  agree  to  combine  their  property  or 
labor ,  or  both,  in  some  common  enterprise  and  for  a  common  profit. 
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to  be  shared  in  the  proportion  stated  in  their  agreement.  The  objects 
of  a  voluntary  association  of  brokers  do  not,  however,  involve  any  such 
combination,  or  any  comm-union  of  profits  from  the  business  trans- 
acted by  the  m,embers.  Like  a  business  club,  its  principal  object  is  the 
promotion  of  the  convenience  of  its  members  by  furnishing  facilities 
which  aid  them  in  doing  their  business,  and  are,  therefore,  of  tenefit 
to  them.  It  may  be  said,  however,  that  the  rights  of  the  associates 
are  not  substantially  different  from  those  of  partners,  so  far  as  their 
rights  in  the  property  of  the  association  are  concerned.  The  interest 
of  each  member  in  the  property  of  the  association  is  equal,  but  it  is 
subject  to  the  constitution  and  by-laws,  which  are  the  basis  on  which 
is  founded  the  association.  They  express  the  contract  by  which  each 
member  has  consented  to  be  bound,  and  which  measures  his  duties, 
rights  and  privileges  as  such. 

It  seems  most  clear  to  me  that  this  constitution  and  the  by-laws  de- 
rive a  binding  force  from  the  fact  that  they  are  signed  by  all  the  mem- 
bers, and  that  they  are  conclusive  upon  each  of  them  in  respect  of  the 
regulations  of  the  mode  of  transaction  of  his  business,  and  of  his 
right  to  continue  to  be  a  member.  Whatever  are  the  rights  acquired 
by  a  member  and  created  by  his  admission  to  membership,  the  rules 
by  which  the  membership  is  created  or  dissolved,  and  which  control 
the  affairs  of  the  organization  and  the  relations  of  members,  entered 
into  those  rights  when  created  and  remained  a  part  of  them.  In  this 
proposition  there  is  nothing  against  public  policy,  for  the  reason  that 
whatever  a  member  acquires  is  subject  to  the  self-imposed  condition 
that  his  title  and  the  rights  which  accrue  from  his  membership  are 
regulated  by,  and  are  dependent  upon,  the  laws  adopted  by  the  asso- 
ciation, and  expressly  consented  to  by  him  when  he  joined.  When 
Des  Marets,  plaintiff's  assignor,  joined  the  exchange,  it  may  be  per- 
fectly true  that  he  acquired  property;  but  it  was  property  given  by 
the  act  of  those  who,  in  giving  it,  accompanied  the  gift  with  conditions 
which  were  incident  to  and  a  part  of  the  property;  and  it  was  in  no 
sense  property  created  by  the  individual's  act.  I  consider  that  there 
is  an  obvious  distinction  between  property  of  the  individual's  own 
creation,  to  which  he  attaches  conditions,  or  in  the  disposal  of  which 
he  exerts  a  direction,  whereby  the,  claims  of  others  are  affected,  and 
property  which  comes  to  him  subject  to  conditions  which  may  deprive 
him  of  its  use  or  enjoyment.  And  so  here,  if  the  constitution,  which 
forms  the  basis  of  this  association,  appropriates  to  his  creditors  in  the 
association,  or  to  any  of  its  corporate  objects',  the  peculiar  property  of 
the  member,  who,  by  force  of  constitutional  provisions,  has  lost  his 
membership,  that  was  an  incident  entering  into  his  title  to  it.  When 
membershif  and  the  rights  belonging  to  that  status  "were  conferred 
upon  him,  the  gift  was  accompanied  by  a  condition  that  the  rights,  of 
whatever  nature,  should  revert  to  the  association  upon  the  happening 
of  certain  events,  and  he  can  not  be  heard  to  complain;  nor  can  third 
persons,  claiming  to  derive  under  him.  He  should  be  held  to  his 
contract,  which  was  reasonable,  and  when  entered  ipto  prejudiced  no 
rights  of  others,   nor  conflicted  with   any^statutory  or  common-law 


§  33  BELTON   V.    HATCH.  l8l 

right.  A  person  acquires  by  his  adtnission  to  membership  only  such 
rights  as  the  constitution  and  by-laws  of  the  association  give  him; 
and  upon  ceasing  to  be  a  member,  by  the  competent  judgm.ent  of  the 
governing  com.fnittee,  he  ceases  to  have  any  further  concern  or  interest 
in  the  association,  except  it  is  given  by  its  laws. 

The  New  York  Stock  Exchange,  by  the  accumulation  of  a  great  fund 
from  a  large  membership,  by  the  wise  and  successful  management  of 
the  members,  and  by  the  acquisition  of  valuable  facilities  for  the 
transaction  of  business,  has  given  to  membership  an  important  pecun- 
iary value.  It  is  fair  to  presume  that  this  prosperity  and  success  were, 
in  an  important  degree,  due  to  the  regulations  adopted  looking  to  the 
conduct  by  a  member  of  his  business,  and  the  restraints  imposed  upon 
reckless  or  dishonest  methods.  Membership  may  be  property;  but  it 
is  not  property  in  every  sense.  If  it  is  property,  it  is  incumbered 
with  conditions  when  purchased,  without  which  it  could  not  be 
obtained.      (Hyde  v.  Woods,  94  U.  S.  523.) 

By  the-  constitution  of  this  association,  the  powers  of  government 
are  vested  in  a  governing  committee,  whose  decision,  after  the  trial 
of  a  member  for  offenses  under  its  laws,  is  final.  Standing  committees 
are  appointed  by  them,  and  the  committee  on  insolvencies  is  charged 
with  the  duty  of  immediately  investigating  every  case  of  insolvency 
and  of  reporting  whether  the  same  was  occasioned  by  reckless  dealing 
or  by  doing  business  for  improper  parties.  Should  the  governing 
committee,  upon  this  report,  determine  that  a  member's  failure  was 
caused  by  doing  business  in  a  reckless  and  unbusinesslike  manner, 
he  may  be  declared  ineligible  for  readmission  by  a  majority  vote  of 
the  entire  governing  committee.  By  section  2  of  article  13  of  the 
constitution,  it  is  provided  that  "in  every  case  where  a  member  is 
deprived  of  his  membership,  or  declared  ineligible  for  readmission  by 
the  governing  committee  by  reason  of  any  offense  against  or  under 
the  laws  of  the  exchange,  his  membership  may  be  disposed  of  forth- 
with by  the  committee  on  admissions." 

The  plaintiff,  appellant,  contends  that  in  such  a  case  as  this  of  Des 
Marets'  severance  from  membership,  there  was  no  power  under  the 
constitution  to  distribute  the  proceeds  arising  from  the  sale  of  his 
membership,  and  that,  in  the  absence  of  some  express  reservation  of 
the  right  to  dispose  of  those  proceeds,  they  are  the  property  of  the 
member:  The  vice  in  plaintiff's  argument  is  in  the  assumption  that 
a  member  has  any  absolute  property  of  his  own  in  such  a  case.  As 
we  have  before  seen,  the  rules  of  the  association  were  an  incident  to 
the  rights  acquired  by  a  person  upon  admission ;  and  one.  of  those 
rules  was  that  for  conviction  of  an  offense  against  or  under  the  laws 
of  the  exchange,  a  suspended  member  might  be  deprived  of  right  to 
readmission  to  membership.  When  expelled  he  ceases  to  have  any 
interest  in  the  association.  His  privilege  to  transact  his  business  at 
that  place  has  been  lost.  The  association  may  fill  the  vacancy  caused 
by  his  expulsion,  or  not,  as  they  please.  They  can  not  be  compelled 
to  do  so;  but  if  they  elect  to  admit  a  new  member,  and  can  derive, 
from  so  doing,  any  profit,  that  is  their  unquestionable  right,  with  the 
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exercise  of  which  others  are  not  concerned.  They  may  do  with  their 
own  as  they  like.  As  I  construe  section  2  of  article  13,  above  cited, 
its  effect  is  that  of  an  express  reservation  of  the  right  to  deprive  a 
member,  found  guilty  of  an  offense  under  its  provisions,  of  all  rights, 
interest  and  claim  whatever. 

The  right  is  given  to  a  member  in  good  standing  to  propose  for  ad- 
mission in  his  stead  some  one  acceptable  to  the  committee  on  admis- 
sions, and  any  profit  he  derives  from  his  negotiations  with  the  candi- 
date is  his.  So  if  a  member  becomes  honestly  insolvent  and  fails  to 
qualify  under  the  rules  for  readmission,  or  if  he  dies,  after  the  claims 
of  the  association  are  discharged,'  the  proceeds  may  be  paid  to  him  or 
his  legal  representatives,  as  the  case  may  be.  But  in  the  case  of  a 
member  who,  by  misconduct  cognizable  by  the  laws  of  the  association, 
forfeits  his  right  to  continue  to  remain  a  member,  there  is  reserved 
by  the  constitution  the  right  to  dispose  of  his  membership.  These 
rules  are  reasonable,  and  do  not  contravene  any  rule  of  public  policy, 
and  having  been  consented  to  by  the  plaintiff's  assignor,  deprived  him 
of  any  interest  or  rights  in  the  association,  of  which  he  had  ceased  to 
be  a  member.  These  views  lead  to  an  affirmance  of  the  judgment 
appealed  from. 

All  concur. 

Judgment  affirmed. 

Note.  See  Board  of  Trade  of  Chicago  v.  Nelson,  162  111.  431,  53  Am.  St.  312 ; 
American  Live  Stock  Co.  v,  Chicago  Live  Stock  Exchange,  148  111.  210,  32  N. 
E.  Hep.  274;  Green  v.  Board,  etc.,  174  111.  585,  61  N.  E.  Eep.  599  (and  see 
Evans  v.  Phil.  Gkib^-iijga,  p.  1165,  and  note).  • 
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SKILLMAN  V.  lAOHMAN  Et  Al.i 

1863.     In   THEteupREME    Cou/t  OF    CALIFORNIA.     23    California 
^  38-208. 

Appeal  from  the  county  court,  Nevada  county. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Crocker,  J.,  delivered  the  opinion  of  the  court — Norton,  J.,  con- 
curring, and  Cope,  C.  J., 'concurring  specially. 

This  is  an  action  upon  a  prpmissory  note  for  $102,  with  interest  at 
3  per  cent,  per  month,  against  the  defendants,  as  members  of  the 
"Gold  Hill  Company,"  originally  brought  before  a  justice  of  trie 
peace,  where  a  judgment  was  rendered  against  the  defendants,  frt„n 
which  they  appealed  to  the  county  court,  where  judgment  was  again 
rendered  against  them  for  $260.46 -cents,  besides  costs,  that  sum  being 
the  principal  and  interest  of  the  note,  and  from  which  they  appeal  to 
this  court.     *     *     * 

>  Arguments  and  opinion  of  the  court  on  question  of  jurisdiction  omitted. 


§  34      CORPORATION  AND  COST  BOOK  COMPANY.        1 83 

The  principal  point  raised  by  the  appellant  is  that  the  owners  of  the. 
claim  are  tenants  in  common  and  not  partners ;  that  Sprout  was  one 
of  the  owners,  and  that  one  co-tenant  can  not  bind  his  co-tenants  bj 
a  note  given  in  the  name  of  the  company.  This  question  of  the  re^, 
latiori  which  exists  between  persons  owning  several  intei-ests  in  amine, 
and  engaged  in  working  the  same,  is  a  very  important  one.  What- 
ever  may  be  the  rights  and  liabilities  of  tenants  in  common  of  a  mine 
not  being  worked,  it  is  clear  that  where  the  several  owners  unite  and 
co-operate  in  working  the  mine,  then  a  new  relation  exists  between 
them,  and,  to  a  certain  extent,  they  are  governed  by  the  rules  relating 
to  partnerships.  They  form  what  is  termed  a  mining  partnership, 
which  is  governed  by  many  of  the  rules  relating  to  ordinary  partnerships, 
but  which  has  also  some  rules  peculiar  to  itself — one  of  which  is  that 
one  person  may  convey  his  interest  in  the  mine  and  business,  without 
dissolving  the  partnership.  (Ferreday  v.  Wightwick,  i  Russ.  &  Mylne 
49.)  Still,  there  may  be  a  partnership  in  the  working  of  the  mine, 
subject  to  the  rules  relating  to  an  ordinary  partnership  in  trade.  (Story 
on  Part.,  §  82.)  And  this  relation  of  partnership  may  be  constituted 
either  by  express  stipulation  or  by  implication  deduced  from  the  acts 
of  the  parties.  (Rockw.  on  Mines,  575.)  But  in  the  case  of  an  ordi- 
nary mining  partnership,  something  more  ynW  be  required  to  raise  the 
presumption  of  liability  arising  from  persons  holding  themselves  out 
to  the  world  as  partners  than  would  be  necessary  in  the  case  of  an  or- 
dinary partnership.  Such  persons,  in  the  absence  of  other  circum- 
stances, can  not  fairly  be  presumed  to  have  intended  to  render  them- 
selves liable  to  all  consequences  of  a  commercial  partnership.  (Rockw. 
on  Mines,  575-)  The  same  author  concludes  his  examination  of  this 
question  as  follows:  "If  the  works  are  carried  on  by  persons  as  mere 
owners  of  land,  concurring  in  a  general  system  of  management  for 
their  common  benefit,  the  shares  of  each  person  will  only  be  liable  for 
his  individual  engagement,  and  to  the  payment  of  debts  contracted  by 
himself,  or  his  authorized  agent,  without  interfering  with  the  shares 
of  the  other  tenants  in  common."      (Rockw.  on  Mines,  579-) 

There  have  been  several  decisions  relative  to  the  rights  and  liabilities 
of  shareholders  in  mining  companies  to  the  public  and  among  them- 
selves, which  it  may  be  well  to  examine.  In  the  case  of  Vice  v.  Lady 
Anson  (7  B.  &  C.  409),  which  was  an  action  for  goods  sold  and 
materials  furnished  for  working  a  mine,  in  which  the  defendant  held 
one  share,  evidenced  only  by  a  certificate  issued  by  the  secretary  of 
the  company,  the  plaintiff,  at  the  time  he  furnished  the  goods,  had  no 
knowledge  that  she  was  a  shareholder.  She  had  paid  the  deposit  on 
some  shares,  and  had  spoken  and  written  of  herself  (in  private  letters) 
as  a  shareholder  of  the  company.  The  judge  held  that  the  plaintiff 
did  not  actually  give  credit  to  the  defendant,  and  was  not  misled  by 
her,  and  that  she  never  held  herself  out  to  the  vvorld  as  a  partner,  and 
therefore  she  could  only  be  chargeable  on  the  ground  of  being  really 
interested.  The  fact  that  she  thought  she  had  an  interest  did  not 
make  her  interested;  and  he  held  that  the  certificate  conveyed  no 
interest  in  the  mine,  and  therefore  she  was  not  liable.     The  correct- 
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ness  of  this  decision,  tliat  it  was  necessary  to  prove  a  conveyance  of 
an  interest  in  the  mine,  has  been  doubted. 

The  case  of  Dickinson  v.  Valpy  (10  B.  &  C.  128)  was  an  action 
by  an  indorsee  of  a  bill  of  exchange,  drawn  and  accepted  by  a  mining 
company,  against  the  defendant  as  a  member  of  the  company.  The 
defendant  had  applied  for  and  obtained  shares  in  the  company,  on 
which  he  had  paid  several  installments.  The  business  of  the  company 
was  transacted  by  a  board  of  directors,  and  the  bill  had  been  drawn 
and  accepted  in  pursuance  of  a  resolution  passed  by  them.  It  was 
held  necessary  for  the  plaintiff  to  show  that  the  directors  had  power 
to  bind  the  shareholders  by  drawing  bills  of  exchange ;  and  for  that 
purpose,  evidence  should  have  been  given  of  the  nature  and  character 
of  the  business  of  the  company,  to  show  that  in  order  to  carry  into 
effect  the  purposes  for  which  it  was  instituted  the  drawing  and  accept- 
ing of  bills  was  necessary,  or  to  show  from  the  practice  of  similar 
companies  that  it  was  usual  to  draw  such  bills.  It  was  also  held, 
that  although  in  ordinary  trading  partnerships  the  law  implied  that' 
one  partuer  had  power  to  bind  another  by  drawing  and  accepting 
bills,  yet  that  rule  did  not  apply  to  mining  partnerships,  without 
showing  that  it  was  necessary  to  carry  on  its  business. 

In  Judson  v.  Bourne  (6  M.  &  W.  461),  it  was  held  that  the  mem- 
bers of  a  mining  company  have  authority  by  law  (in  the  absence  of 
any  proof  of  a  moi'e  limited  authority)  to  bipd  each  other  b)^dealings 
on  credit  for  the  purpose  of  working  the  mines,  if  that  appears  to  be 
necessary  or  usual  in  the  management  of  the  mines.  In  Hawtayne  v. 
Bourne  (7  M.  &  W.  595),  the  managing  agent  of  the  mining  company 
had  borrowed  money  from  a  bank  to  pay  debts  due  to  laborers  who 
had  levied  distress  wan-ants  upon  the  materials  of  the  mine,  and  it 
was  held  that  there  was  no  rule  of  law  that  such  an  agent  could,  even 
in  case  of  an  emergency  suddenly  arising,  raise  money  and  pledge  the 
credit  of  his  principals  for  its  repayment;  that  the  authority  of  the 
agent  was  only  that  he  should  conduct  and  carry  on  the  affairs  of  the 
mine  in  the  usual  manner,  and  there  was  no  proof  of  express  authority 
to  borrow  money,  or  that  it  was  necessary  in  the  ordinary  course  of  the 
undertaking. 

A  joint-stock  company  was  formed  to  work  a  mine,  in  which  the 
defendant  became  a  shareholder  and  took  part  in  its  proceedings.  The 
prospectus,  issued  on  the  formation  of  the  company,  stated  that  all 
supplies  for  the  mine  were  to  be  purchased  at  cash  prices,  and  no  debt 
was  to  be  incurred,  and  the  scrip  certificates  also  bore  an  indorsement 
to  the  same  effect.  The  plaintiff  supplied  goods  for  the  necessary 
working  of  the  mine  on  the  order  of  a  resident  agent  appointed  by  the 
directors  to  manage  the  mine,  which  was  the  customary  course  in  such 
concerns.  Held,  that  the  defendant  was  liable  to  the  plaintiff  for  the 
price  of  such  goods,  notwithstanding  the  statements  in  the  prospectus 
and  certificates,  unless  it  were  shown  that  the  agent  had,  in  fact,  no 
authority  from  the  defendant,  and  that  the  plaintiff  had  notice  thereof. 
(Hawkin  v.  Bourne,  8  M.  &  W.  703.) 

Where  a  defendant  is  charged  with  a  debt  in  an  action  for  work  and 
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labor  as  a  partner  in  a  mining  company,  but  is  not  shown  to  have 
either  contracted  such  debt  personally  or  represented  himself  to  the 
plaintiff  as  a  partner,  the  fact  of  his  having  been  partner  may  never- 
theless be  shown  by  evidence  short  of  strict  proof  that  he  had  executed 
a  deed  of  copartnership,  or  was  legally  interested  in  the  mine.  The 
fact  may  be  proved  by  his  admission  made  before  or  after  the  debt 
was  incurred.  (Ralph  v.  Harvey,  i  Q.  B.  845.)  One  of  several  co- 
adventurers  in  a  mine  has  not,  as  such,  any  authority  to  pledge  the 
credit  of  the  general  body  for  the  money  borrowed  for  the  purposes 
of  the  concern.  And  the  fact  of  his  having  the  general  management 
of  the  mine  makes  no  difference,  in  the  absence  of  circumstances  from 
which  an  implied  authority  for  that  purpose  can  be  inferred.  (Ricketts 
V.  Burnett,  4  Q.  B.  686.) 

Such  is  the  uncertainty  of  mining  operations  that  few  are  willing 
to  risk  all  their  means  in  such  undertakings ;  and  it  is  therefore  cus- 
tomary for  a  number  of  persons  to  unite  in  the  enterprise ;  and  often 
the  interests  owned  by  each  differ  greatly  in  amount,  according  as 
each  is  able  to  furnish  means,  or  is  willing  to  take  the  risk.  As  a 
general  rule  ^  it  is  impracticable  for  each  proprietor  to  work  his  in- 
terest in  the  inine  separate  from  the  others,  hence  arises  the  necessity 
for  an  organization  of  some  kind  to  work  the  mines,  such  as  a  corpo- 
ration, joint  stock  company,  or  tnining partnership.  The  company  in 
the  present  case  is  one  of  the  latter  class.  '  As  each  owner  has  a  right 
to  sell  and  convey  his  interest  at  any  time,  and  as  in  ordinary  part- 
nerships such  sale  would  dissolve  the  partnership,  and  compel  a 
winding  up  and  settlement  of  the  business,  which  would  be  most  dis- 
astrous to  the  mining  enterprise,  it  has  becotne  an  established  princi- 
ple that  such  sale  docs  not  dissolve  a  mining  partnerships  but  it  con- 
tinues on  as  before.  Such  a  radical  change  in  the  law  of  partner- 
ship necessitates  other  changes.  One  result  is,  that  new  members 
are  thus  introduced  into  the  company  without  the  consent,  and  often 
against  the  wishes,  of  the  other  members ;  and  it  would  be  most  unjust 
to  subject  each  proprietor  to  personal  liabilities,  which  might  sweep 
away  all  his  property,  created  against  his  consent,  by  those  who  be- 
came m.embers  against  his  wishes.  Hence  arises  the  necessity  of 
establishing  new  rules  for  such  partnerships,  differing  from  those 
regulating  ordinary  partnerships,  especially  those  relating  to  the 
power  of  any  one  member,  or  a  majority  of  the  members,  or  of  the 
superintendent  or  managing  agent,  to  make  contracts  binding  upon 
the  company  or  its  members,  and  also  regulating  the  extent  and  na- 
ture of  the  liability  of  each  proprietor  for  the  company  debts,  as  be- 
tween themselves  and  third  persons.  The  rules  regulating  ordinary 
partnerships,  will,  to  some  extent,  form  a  proper  guide,  but  do  not 
necessarily  determine  these  questions.  It  is  impossible  to  lay  down  a 
perfect  code  of  rules  upon  this  subject;  but,  like  other  legal  rules, 
they  must  be  settled  as  they  arise  in  cases  requiring  their  determina- 
tion. Such  rules  must  be  governed  by  the  peculiar  condition  and 
circumstances  of  the  country,  and  must  be  founded  upon  sound  prin- 
ciples of  justice,  and  such  as  will  protect  the  rights  of  individual  pro- 
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prietors  against  the  unauthorized  acts  of  others,  and  at  the  same  time 
properly  secure  the  claims  of  creditors  and  insure  the  successful  work- 
ing of  the. mine. 

In  the  present  case  it  appears  that  the  defendant  Lachman,  for  a  , 
long  time  prior  and  up  to  June  25,  1858,  held  a  mortgage  on  the  in- 
terest in  the  mine  of  one  Prior ;  that  on  that  day  he  took  a  conveyance 
of  that  interest  in  satisfaction  of  the  mortgage,  and  conveyed  the  same 
interest  to  one  of  the  defendants.  Sprout,  on  the  twenty-eighth  day  Of 
June,  and  received  a  mortgage  on  Sprout's  interest  in  the  mine  to  se- 
cure payment  of  the  purchase-money.  This  appears  to  be,  in  fact,  all 
the  interest  he  had ;  but  it  was  proved  that  both  prior  to  and  after  the 
date  of  the  note,  which  was  dated  June  20,  he  admitted  to  two  per- 
sons, one  of  whom  was  a  brother  of  the  plaintiff,  and  who  delivered 
most  of  the  lumber,  that  he  owned  an  interest  in  the  mine.  It  does- 
not  appear  that  any  of  these  statements  of  Lachman  were  the  means 
of  inducing  the  plaintiff  to  sell  or  deliver  the  lumber.  These  state- 
ments of  the  defendant  Lachman  do  not  operate  as  an  estoppel  upon 
him,  unless  it  appears  that  the  plaintiff  was  induced  thereby  to  sell  and 
deliver  the  lumber  to  the  company.  Neither  the  evidence  nor  the 
findings  of  the  court  contain  any  facts  or  evidence  establishing  this 
point. 

But  there  is  still  a  more  important  objection  to  the  findings  and 
judgment  in  this  case.  There  was  no  evidence  of  &ny  authority  hav- 
ing been  given  by  the  company,  or  Lachman,  to  Sprout,  a  member  of 
the  company  and  the  managing  agent,  or  foreman,  to  execute  a  prom- 
issory note  in  the  name  of  and  binding  the  company  for  the  indebted- 
ness due  the  plaintiff,  or  any  general  authority  to  that  effect.  In  fact, 
several  mernbers,  including  Lachman,  testified  that  they  never  gave 
him  any  such  authority.  It  is  clear  that  the  law  does  not,  in  the  case 
of  mining  partnerships,  imply  any  such  authority  either  to  a  member 
of  such  partnership  or  to  its  managing  agent.  In  this  respect  the  rule 
of  law  is  different  from  that  of  ordinary  commercial  partnerships.  It 
was  clearly  the  duty  of  the  plaintiff  to  prove  that  the  person  executing 
the  note  in  the  name  of  the  company  had  power  and  authority  to  do 
so.  He  might  have  had  power  to  purchase  the  lumber  for  the  use  of 
the  mine,  but  that  is  very  different  from  authorizing  him  to  execute  a 
note  in  the  name  of  the  company,  bearing  interest  at  the  rate  of  3  per 
cent,  per  month.  In  this  case  the  county  court  failed  to  draw  the 
proper  distinction  between  the  liability  of  members  of  a  mining  part- 
nership and  ordinary  trading  partnerships,  and  in  this  it  erred. 

The  judgment  is,  therefore,  reversed  and  the  cause  remanded. 

CoPB,  C.  J.  I  think  the  conclusion  arrived  ac  1./  Justice  Crocker 
is  correct,  and  I,  therefore,  concur  in  the  judgment. 

Note.  1884,  Bissell  v.  Foss,  U4  U.  S.  252  on  261 ; .  1880,  Kahn  v.  Smelting 
Co.,  102  U.  S.  641 ;  1871,  Jones  v.  Clark,  42  Cal.  180 
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Sec.  35.     (6)   Et^m  iWn^rporated  associations. 

WfflTE  V.  BROWNELL,  Prbsidbnt,  Etc.,  Et  Al.> 

1868.    In  the  Court  joF  Common  Pleas,  City  and  County  of  New 
York,     (f  eneral  Tjprm.     2  Daly  .(New  York  Common  Pleas) 

329-366. 

Appeal  to  g^era/term  from  an  order  dissolving  an  injunction  to 
restrain  the  OperT^oard  of  Brokers  from  interfering  with  plaintiff's 
privileges  as  a  member  of  that  board. 

By  the  court,  Daly,  .F.  J.  The  organization  known  as  the  Open 
Board  of  Stock  Brokers,  which  the  plaintiff  asks  this  court  to  restrain 
from  depriving  him  of  his  rights  and  privileges  as  a  member  of  it,  is 
not  a  partnership,  and  the  plaintiff  is  not  entitled,  as  has  been  argued, 
to  the  equitable  remedies  which  courts  afford  for  the  protection  of  the 
rights  of  a  copartner.  It  is  not  a  union  of  persons  joining  together 
property,  labor  or  skill  for  their  common  benefit,  in  any  pursuit  or 
business  having  a  communion  of  profit  and  loss,  and  distinguishable 
by  the  feature  that,  if  earned,  there  is  to  be  a  division  of  gains.  It 
may  be  described  as  an  association  of  persons  engaged  in  the  same 
kind  of  business,  who  have  organized  together  for  the  purpose  of  es- 
tablishing certain  rules,  by  which  each  agrees  to  be  governed  in  the 
conduct  and  management  of  his  separate  transactions  or  business ; 
which  is  not  a  partnership. 

The  objects  of  the  organization  are  set  forth  in  the  articles  of  asso- 
ciation, which  declare  that  greater  facilities  are  requisite  for  the  ex- 
change and  negotiation  of  commercial  securities,  a  business  which  can 
be  successfully  transacted  only  where  there  is  the  utmost  confidence ; 
that,  as  such  confidence  is  begotten  only  by  public,  open,  fair  and  up- 
right transactions,  so  that  each  party  interested  can  know  not  only 
where,  but  how  such  business  is  done,  the  spirit  of  the  age  demands 
for  such  transactions  a  great  public  mart,  open  to  all ;  and  that,  for 
the  purpose  of  supplying  these  requirements,  the  persons  signing  their 
names  associate  themselves  together,  and  adopt  a  constitution  for  an 
association  to  be  known-  as  the  Open  Board  of  Stock  Brokers,  each 
pledging  himself  to  abide  by  the  constitution,  and  by  all  by-laws, 
rules  and  resolutions  which  may  be  passed  by  the  board.  To  carry 
out  thi^  object,  the  constitution  provides  that  there  shall  be  a  room 
where  the  members  of  the  board  shall  have  seats  and  desks,  conveni- 
ently inclosed  within  a  railing,  and  that  outside  the  railing,  and  in  a 
gallery,  seats  shall  be  provided  for  the  public;  certain  officers  are 
designated  who  are  to  call  stocks  at  the  board,  and  a  standing  com- 
mittee to  arrange  the  order  in  which  such  securities  are  called.  A 
vrecord  is  to  b^  kept  by  the  secretary  of  all  sales  and  purchases  made 

'  Statement  of  facts  except  afe  given  in  opinion  omitted.    Arguments  omitted 
and  only  a  part  of  the  opinion  given. 


l88  WHITE   V.    BROWNELL.  §35. 

at  the  board.  He  is  required  to  prepare  an  account  of  the  same  for 
the  newspapers,  and  no  fictitious  sales  are  to  be  allowed.  It  is,  in  fact, 
the  creation  of  a  public  mart  for  the  sale  of  stocks  or  other  commercial 
securities,  each  purchase  or  sale  of  which  is  not  for  the  joint  benefit  of 
the  body,  but  is,  as  it  would  be  in  any  other  place,  an  individual  trans- 
action between  the  parties  making  it.  It  is  analogous  to  what,  in 
other  branches  of  commerce,  has  long  been  familiarly  known  by  the 
word  "change,"  a  fixed  place,  where  merchants  meet  at  certain  hours 
for  the  transaction  of  business  with  each  other,  subject  to  such  general 
rules  or  understanding  as  they  think  proper  to  be  governed  by.  There 
may  be  property  belonging  to  this  body,  derived  from  the  payment  of 
dues  or  fines,  or  consisting  of  the  furniture  of  the  room  where  the 
board  meets ;  but  the  possession  of  it  is  a  mere  incident,  and  not  the 
main  purpose  or  object  of  the  association.  A  member  has  no  sev- 
erable proprietary  interest  in  it,  or  a  right  to  any  proportionable  part 
of  it  upon  withdrawing.  He  has  merely  the  enjoyment  and  use  of  it 
while  he  is  a  member,  but  the  property  remains  with  and  belongs  to 
the  body  while  it  continues  to  exist,  like  a  pew,  the  ultimate  and  dom- 
inant property  in  which  is  in  the  congregation,  and  not  in  the  pew- 
holder;  and  when  the  body  ceases  to  exist,  those  who  may  then  be 
members  become  entitled  to  their  proportionate  share  of  its  assets. 
(In  re  The  St.  James  Club,  13  Eng.  Law  and  Eq.  Rep.  592 ;  Fassett 
V.  The  First  Parish  in  Boylston,  19  Pick.  361.)  This  board  of  stock 
brokers  is,  in  fact,  analogous  to  the  organization  which  came  under 
consideration  in  Caldicott  v.  Griffith  (8  Exchq.  Rep.  898),  called  The 
Midland  Counties  Guardian  Society  for  the  Protection  of  Trade, 
which  was  decided  not  to  be  a  partnership. 

So  far,\  therefore,  as  the  plaintiff  claims  the  equitable  interference 
of  this  court  upon  the  assumption  that  this  association  is  a  co-partner- 
ship, or  upon  the  ground  that  the  rules  which  regulate  the_action  of 
courts  of  equity  in  cases  of  partnership  are  to  be  applied  to  it,  the 
claim  can  not  be  supported. 

It  is  not  an  incorporated  body,  and  as  a  number  of  cases  have  been 
cited  upon  the  argument  in  which  courts  of  "equity  have  interfered  and 
restored  a  member  of  a  corporation  who  had  been  expelled  or  ob- 
structed in  the  exercise  of  his  franchise  by  the  acts  of  the  corporation, 
which  are  relied. upon  by  the  plaintiff  as  authorities  applicable  to  the 
present  case,  it  will  be  necessary  to  inquire  into  the  reasons  why  cor- 
porations can  not  expel  members  except  in  certain  extreme  cases,  and 
to  show  that  these  reasons  do  not  apply  to  a  voluntary  unincorporated 
body,  which  comes  into  existence  by  the  mutual  agreement  of  the  per- 
sons forming  it,  and  is  thereafter  carried  on  under  rules  which  the  body 
adopts  for  its  government.  A  member  of  a  corporation,  whether  it 
be'municipal,  eleefnosynary  or  private,  is  in  the  enjoyment  of  a  fran- 
chise, the  right  to  ivhich  is  not  derived  from  the  body,  but  is  created 
by  statute,  or  exists  by  prescription,  and  therefore  can  not  be  taken 
away  by  the  act  of  the  corporation,  except,  as  I  have  said,  in  certain 
extretne  cases.  As  it  is  a  right  conferred  by  statute,  or  derived  from 
immemorial  custom,  which  implies  the  existence  of  a  grant,  it  can 


§  35      CORPORATION  AND  UNINCORPORATED  ASSOCIATION.        1 89 

neither  be  taken  away  by  the  act  of  the  corporation  or  withheld  by  the 
act  of  the  corporation,  from  any  one  eligible  to  the  enjoyment  of  it. 
■^hus,  in  The  People  v.  The  Medical  Society  of  the  County  of  Erie 
(32  N.  Y.  R.  187),  an  incorporated  medical  society  was  compelled 
by  tnandamus  to  admit  a  lice.nsed  physician  to  membership,  who  was 
excluded  under  a  by-law  which  had  been  adopted  by  the  coi-poration. 

In  a  corporation,  there  is  a  distinction  between  what  is  called  amo- 
tion, or  the  right  to  remove  an  officer,  which  is  a  power  inherent  in 
every  corporation,  and  disfranchisement.  The  former  may  be  exer- 
cised without  interfering  with  the  franchise,  as  the  officer,  when  re- 
moved, still  continues  a  member ;  but  disfranchisement  is  an  absolute 
expulsion  of  the  member  from  the  body,  and  the  taking  away  of  his 
franchise,  which  can  not  be  done  unless  the  power  is  given  by  the 
charter  creating  the  corporation,  or  the  member  has  been  guilty  of 
crime,  a  conviction  of  which  would  work  a  forfeiture  of  all  civil  rights, 
including  the  corporate  franchise,  or  has  committed  acts  which  tend  to 
the  destruction  of  the  corporation,  such  as  the  defacing  of  its  charter, 
the  obliteration  or  alteration  of  its  records,  or  other  acts  tending  to  im- 
pair or  destroy  its  title  to  its  rights  or  privileges;  in  which  case,  the 
expulsion  of  the  member  is  but  the  exercise  of  a  power  incident  to  the 
right  of  self-preservation.  Evans  v.  The  Philadelphia  Club,  50  Pa. 
St.  R.  107;'  Bagg's  Case,  11  Coke  R.  93;  Earle's  Case,  Carthew's 
R.  173;  Commonwealth  v.  St.  Patrick's  Benevolent  Society,  2  Bin- 
ney  R.  441;  Fuller  v.  The  Trustees  of  Plainfield  Academy,  6  Conn. 
532  ;  People  v.  The  Medical  Society  of  Erie,  24  Barb.  570;  Willcock 
on  Municipal  Corporations,  270;  Grant  on  Corporjitions,  pp.  263, 
264,  265,  266). 

Sut  in  an  unincorporated  voluntary  association,  like  the  one  now 
under  consideration,  the  privilege  of  jnembcrship  is  not  given  by 
statute  or  derived  through  prescription,  as  in  a  corporation,  but  is 
created  by  and  conferred  by  the  organization  itself.  It  is  not  a 
franchise — a  franchise  being  a  particular  privilege  vested  in  in- 
dividuals, which  is  conferred  by  grant  from  a  sovereign  or  gov- 
ernment (Finch's  Law,  164;  3  Kent's  Com.,  458)  ;  while  on  the  con- 
trary,  the  privilege  of  membership  in  a  voluntary  association  is  de- 
rived exclusively  from  the  body  that  bestows  it,  and  may  be  conferred 
or  withheld  at  its  pleasure.  The  law  can  not  compel  such  an  organ- 
ization to  admit  an  individual  to  membership,  as  may  be  done  in  the 
case  of  a  corporation,  nor  can  it  interfere  to  restore  a  member  who 
has  been  deprived  of  the  privilege  for  not  complying  with  the  condi- 
tions upon  which  the  enjoyment  of  it  was  made  to  depend.  A  mem- 
ber of  a  body  of  this  description  has,  as  such,  undoubtedly,  rights  which 
the  law  will  protect,  but  they  do  not  rest  upon  the  same  ground,  and 
are  by  no  means  coextensive  with  the  franchise  enjoyed  by  a  mem- 
ber of  a  corporation.  They  depend  upon  the  nature  of  the  organiza- 
tion, upon  the  object  for  which  it  was  formed,  and  upon  the  rules, 
regulations,  constitution  or  by-laws  which  are  explanatory  of  its  pur- 
pose, and  which  the  body  has  adopted  for  its  government. 

^  Infra,  p.  1165. 
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Individuals  who  form  themselves  together  into  a  voluntary  associa' 
tion  for  a  common  object  may  agree  to  be  governed  by  such  rules  as 
they  think  proper  to  adopt,  if  there  is  nothing  in  them  in  conflict  with 
the  law  of  the  land ;  and  those  who  become  members  of  the  body  are 
presumed  to  know  them,  to  have  assented  to  them,  and  they  are  bound 
by  them  (Innes  v.  Wylie,- 1  Car.  &  Kir.  R.  262  ;  Brancker  v.  Roberts, 
7  Jur.  N.  S.  1185;  Hopkinson  v.  The  Marquis  of  Exeter,  London 
Times,  Dec.  31st,  1867,  Law  R.,  5  Eq.  Ca.  63). 

Such  an  organization  may  prescribe  the  conditions  upon  which  per- 
sons will  be  admitted  to  membership,  as  well  as  the  conditions  upon 
which  the  continuance  of  membership  will  depend ;  and  where  they 
have  no  regulation  upon  the  subject,  they  may  expel  a  member  by  a 
vote  of  the  majority,  if  he  has  been  notified  of  the  charge  against  him, 
and  afforded  an  opportunity  of  being  heard  in  his  defense  (Innes  v. 
Wylie,  I  Car.  &  Kir,  R.  262).  Voluntary  bodies  of  this  kind  will  be 
held  to  the  fair  and  honest  administration  of  the  rules  which  are  in 
force  when  any  proceeding  is  instituted  against  a  member ;  but  where 
a  member  is  expelled  in  conformity  with  the  rules,  and  the  proceed- 
ings are  regular  and  in  gopd  faith,  it  is  final,  and  no  judicial  tribu- 
nail  can  interfere.  (The  Commonwealth  v.  The  Pike  Beneficial  So- 
ciety, 8  Watts  &  Serg.  250).  The  only  question,  therefore,  that  can 
arise  in  the  present  case  is  whether  the  plaintiff  was  suspended  from 
the  privileges  of  a  member  of  this  Open  Board  of  Stock  Brokers  in 
accordance  with  the  constitution  and  by-laws  which  that  body  has 
adopted  for  its  government;  for  if  he  was,  he  has  no  ground  of  com- 
plaint. 

[The  court  held  that  plaintiff  was  expelled  in  accordance  with  the 
by-laws,  and  so  affirmed  the  decree  dissolving  the  injunction.] 

Note.  1887,  Davison  v.  Holden,  55  Conn.  103,  10  Atl.  Rep.  615;  1881,  Ash 
v.  Guie,  97  Pa.  St.  493,  39  Am.  Rep.  818;  1855,  Pipe  v.  Bateman,  1  Iowa  (1 
Clarke)  369;  1893,  Burt  v.  Oneida  Community,  137  N.  Y.  346,  33  N.  E.  Rep. 
307,  19  L.  R.  A.  297;  1893,  McDowell  v.  Joiee,  149  111.  124;  1888,  Liggett  v. 
Ladd,  17  Ore.  89,  21  Pac.  Rep.  133;  1891,  Crawford  v.  Gross,  140  Pa.  St.  297, 
21  Atl.  Rep.  356;  1891,  Wicks  v.  Monihan,  130  N.  Y.  232,  14  L.  R.  A.  243,  29 
N.  E.  Rep.  139;  1889,  Lawler  v.  Murphy,  58  Conn.  294,  8  L.  E.  A.  113,  20  Atl. 
Rep.  457;  1896,  Cheney  v.  Goodwin,  88  Maine  563,  34  Atl.  Rep.  420;  1895, 
Society  of  Shakers  v.  Watson, -68  Fed.  Rep.  730,  15  C.  C.  A. 632,  37  U.S.  App. 
141 ;  1893,  Grand  Rapids  Guard  v.  Bulklev,  97  Mich.  610,  57  N.  W.  Rep.  188  • 
1883,  Ray  v.  Powers,  134  Mass.  22;  1883,  Burt  v.  LathrOp,  52  Mich.  106;  1883 
Heath  v.  Goslin,  80  Mo.  310,  50  Am.  Rep.  505;  1843,  Eichbaum  v.  Irons,  6 
Watts  &  S.  (Pa.)  67,  40  Am.  Dec.  640;  1841,  Todd  v.  Emly,  7  M.  &  W.  427,  s. 
"..  8  M.  &  W.  505. 
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Sec.  36.     (7)    Fra/m  state  iA^tutions. 

NEIL  V.  THE  BOARD  OF  'HSUSTEES  OF  THE  O.  A.  &  M.  COLLEGE.' 

1876.     In  the  SfjpRfimE  Court  of  Ohio.     31  Ohio  State,  15-23. 

Motion  for  leave  to  file  a  petition  in  error  to  reverse  the  judgment 
of  the  district  court  of  Franklin  county. 

[Action  in  lower  court  by  the  college  board  of  trustees  to  collect 
subscription  made  by  Rudisill  and  others  and  guaranteed  by  Neil,  to 
contribute  to  a  fund  to  be  raised  in  order  to  secure  the  location  of 
the  college  in  Franklin  county,  the  sums  subscribed  to  be  paid  to  the 
treasurer  of  the  college  at  the  times  indicated.  The  college  was  lo- 
cated in  Franklin  county,  as  proposed,  and  the  board  sued  for  the 
sums  so  subscribed.  Neil  demurred  to  the  petition  on  the  ground 
(among  others)  that  the  board  of  trustees  had  not  the  legal  capacity 
to  sue.] 

BoYNTON,  J.  *  *  *  It  is  claimed  by  the  plaintiff  that  the  board  of 
trustees  of  the  college  has  not  legal  capacity  to  sue,  and,  therefore,  that 
the  judgment  was  improperly  rendered  in  its  favor.  It  is  not,  however, 
denied  that  the  fourth  section  of  the  act  establishing  the  college  (67 
Ohio  L.  20)  expressly  confers  upon  the  board  the  "right  of  suing  and 
being  sued,  of  contracting  and  being  contracted  with;"  but  it  is  con- 
tended that  such  act,  "in  so  far  as  it  attempts  to  constitute  the  defend- 
ant in  error  the  board  of  trustees  of  said  college,  and  clothe  it  with 
the  power  therein  mentioned,"  is  in  conflict  with  the  first  section  of  the 
thirteenth  article  of  the  constitution,  which  declares  that  the  "general 
assembly  shall  pass  no  special  act  conferring  corporate  powers,"  the 
claim  being  that  the  board  is,  to  all  intents  and  purposes,  created  a 
corporation  and  clothed  with  corporate  functions  and  privileges.  We 
are  not  able  to  yield  our  assent  to  this  construction  of  the  statute.  The 
act  is  entitled  "An  act  to  establish  and  maintain  an  agricultural  and 
mechanical  college  in  Ohio."  It  creates  a  board  of  trustees,  to  be  ap- 
pointed by  the  governor,  by  and  with  the  advice  and  consent  of  the 
senate,  and  commits  to  such  board  the  government,  control  and  gen- 
eral management  of  the  affaii's  of  the  institution ;  and  while  the 
statute  authorizes  the  board  to  make  contracts  for  the  benefit  of  the 
college,  and  to  maintain  actions,  if  necessary,  to  enforce  them,  and  to 
exercise  other  powers  similar  to  those  conferred  on  bodies  corporate, 
it  does  not  assume  to,  nor  does  it  in  fact,  create  or  constitute  such 
board  of  trustees  a  corporation,  and  hence  does  not  clothe  it  with 
corporate  functions  or  powers.  The  State,  ex  rel.  the  Attorney-Gen- 
eral, V.  Davis,  23  Ohio  St.  434.  The.  college  is  a  state  institution, 
designed  and  well  calculated  to  promote  public  educational  interests, 

*  Arguments  of  counsel  and  opinion  of  court  on  other  points  omitted.  State- 
ment of  facts  condenaed. 
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established  for  the  people  of  the  whole  state,  to  be  managed  and  con- 
trolled by  such  agencies  as  the  legislature  in  its  wisdom  may  provide. 
Similar  powers,  but  perhaps  less  extensive,  because  less  required,  are 
conferred  on  the  tnastees  of  the  various  hospitals  for  the  insane  (73 
Ohio  L.  80),  and  on  the  board  of  managers  of  the  Ohio  Soldiers'  and 
Sailors'  Orphans'  Homes  (67  Ohio  L.  53),  and  other  institutions  of 
the  state.  The  powers  thus  conferred  are  essentially  necessary  to  ac- 
complish the  objects  for  which  these  institutions  were  established. 
The  power  to  establish  them  is  found  clearly  granted  in  the  seventh 
article  of  the  constitution. 
Leave  refused. 

Note.  There  is  considerable  difficulty  in  determining  the  character  of  these 
institutions,  whether  they  are  corporations  or  not.  Several  cases  bold  they 
are,  and  several  hold  they  are  not.  Perhaps,  it  is  not  improper  to  call  them 
public  corporations,  but  they  are  obviously  not  the  same  as  municipal  cor- 
porations, or  public  quasi  corporations  such  as  counties,  townships,  school 
boards,  etc.  (See  infra,  pp.  214,  221,  222,  229.)  They  have,  in  the  case  of 
banks,  at  least  in  one  state,  been  held  to  be  private  corporations.  (See  infra, 
J).  221.)  The  fullest  information  to  be  had  on  the  character  of  these  institu- 
uons  is  to  be  found  in  a  note  to  State  v.  Regents  of  Univ.  of  Kan.,  55  Kan. 
389  (1895),  in  29  Lawyer's  Rep.  Ann.,  p.  378.  Here  information  is  given  un- 
der the  heads  Bauks,  Educational  Institutions,  Other  State  Institutions — Lia- 
bilities of  Such,  and  Directors,  Trustees  and  Officers  of  Such. 

1.  Universities,  etc.  Regents  of  University  of  Maryland  v.  Williams,  9 
Gill  &  J.  (Md.)  365,  31  Am.  Dec.  72;  Oklahoma  Agr.  &  M.  Coll.  v.  WilHs 
(Minn.),  40  L.  R.  A.  677;  State  v.  Carr,  111  Ind.  335  -(University  of  Indiana 
is  not  a  public  corporation);  State  v.  White,  82  Ind.  278,  42  Am.  Rep.  496 
(Purdue  University  is  subject  to  man4amus]  •  State  v.  Regents  of  University, 
55  Kan.  389  (subject  to  quo  warranto);  Weary  v.  State  University,  42  Iowa 
335  (University  is  not  a  corporation)  ;  University  of  Alabama  v.  Winston,  5 
Stew.  &  P.  (Ala.)  17  (University  of  Alabama  is  a  public  corporation);  Lewis 

■%  Whittle,  77  Va.  415  (Medical  College  of  Virginia  is  a  public  corporation); 

-idlane  Ed.  Fund  v.  Board  of  Assessors,  38  La.  Ann.  292  (University  of  Louisi- 
ana is  a  corporation) ;  Regents  of  University  of  Michigan  v.  Det.  Bd.  of  Ed., 
4  Mich.  213  (University  is  a  public  corporation)  ;  to  same  effect.  Regents  of 
University  of  Michigan  v.  Y.  M.  Society,  12  Mich.  138;  Sterling  v.  Regents 
of  University  of  Michigan,  110  Mich.  369,  34  L.  R.  A.  150;  Regents  of  Uni- 
versity of  Nebraska  v.  McCdnnell,  5  Neb.  423  (University  of  Nebraska  is  a 
public  corporation) ;  University  of  North  Carolina  v.  Maultsby,  43  N.  C.  (8  Ir. 
Eq.)  257  (University  of  North  Carolina  is  a  public  corporation) ;  State  v. 
Knowles,  16  Fla.  577  (Florida  Agricultural  College  is  a  public  corporation) ; 
Dunn  V.  University  of  Oregon,  9  Ore.  357  (Directors  of  University  of  Oregon 
are  a  corporation)  ;  State  v.  Lindsley,  3  Wash.  125  (University  of  Washington 
is  a  state  institution) ;  Butler  v.  Regents  of  University  of  Wisconsin,  32  Wis. 
124  (University  is' a  state  institution);  State  Institutions,  9  Colo.  626  (Agri- 
cultural College  and  School  of  Mines  are  state  institutions  by  the  constitution 

vand  can  not  be  moved)  ;  Lundy  v.  Delmas,  104  Cal.  655,  26  L.  R.  A.  651  (Re- 
gents not  individually  liable  for  damages). 

2.  Banks,  state.  See  Bank  of  Tennessee  v.  Woodson,  5  Coldw.  (Tenn. ) 
176;  Bank  of  Kentucky  v.  Wister,  27  U.  S.  (2  Pet.)  318;  Briscoe  v.  Bank  of 
Commonwealth  of  Kentucky,  36  U.  S.  (11  Pet.)  257 ;  Woodruff  v.  Trapnall,  51 
U.  S.  (10  How.)  190;  Darringto^  v.  Branch  Bank  of  Alabama,  54  U.  S.  (13 
How.)  12;  Curran  v.  Arkansas,  56  U.  S.  (15  How.)  304;  Barings  v.  Dabney, 
86  U.  S.  (19  Wall.)  1;  Jones  v.  Bank  of  Tennessee,  8  B.  Mon.  122,  46  Am. 
Dec.  540;  McFarland  v.  State  Bank,  4  Ark. -44,  37  Am.  Dec.  761;  Linn  v 
State,  2  111.  87,  25  Am.  Dec.  71. 

3.  Other  institutions.    Cleaveland  v.  Stewart,  3  Ga.  283 ;  Illinois  Board  of 
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Education  v.  Greenebaum,  39  111.  610 ;  Downing  v.  State  Board  of  Agriculture, 
129  Ind.  443,  12  L.  R.  A.  664;  Liggett  v.  Ladd,  23  Ore.  26  (Ag.  Soc.) ;  Selinas 
V.  Vermont  Agricultural  Society,  60  Vt.  249;  Hern  v.  Iowa  State  Agricul- 
tural Society,  91  Iowa  97,  24  L.  R.  A.  655.  See,  especially,  the  full  notes  upon 
the  subject  of  state  institutions  generally,  in  29  L.  R.  A.  378,  and  40  L.  R.  A. 
677. 


ARTICLE    yi.       CLASSES    OF    CORPORATIONS. 

Sec.  37.  Every  body  politike,  or  corporate,  is  either  ecclesiastical 
or  lay;  ecclesiastical,  either  regular,  as  abbots,  priors,  etc., 
or  secular,  as  bishops,  deans,  archdeacons,  parsons,  vicars, 
etc. ;  lay,  as  maior  or  communaltie,  baylifes  and  burgesses, 
gj.j,  *  #  #  p^xid  againe  it  is  either  sole,  or  aggregate  of 
many.      *      *      *     And    this    body    politike,    or   corporate, 

'       aggregate  of  many,  is  by  the  civilians  called  collegeium  or 
universitas 

Coke's  Littleton,  §  413,  c.  1613. 

(a)    As  to  number  of  members,  corporations  are: 

1.  Sole. 

2.  Aggregate. 

OVERSEERS  OF  THE  POOR  OF  THE  CITY  OF  BOSTON  v.  SEARS 

Et  Ux.' 

1839.     In  the  Supreme  Judicial  Court  of  Massachusetts..     22 
Pickering  (Mass.)  Rep.  122-135. 

[Writ  of  right  by  plaintiff  against  defendants  to  recover  certain  lands 
in  Boston,  claiming  upon  the  seizin  of  \h€\x  predecessors  within  the 
last  forty  years.     Defendants  demurred.  J 

Shaw,  C.  J.,  delivered  the  opinion  of  the  court.  It  is  a  well-settled 
rule  of  law,  applicable  to  real  actions,  that  it  is  not  necessary,  as  in 
personal  actions,  to  plead  a  statute  of  limitations,  and,  therefore,  if  it 
appear,  on  the  face  of  the  record,  that  the  action  is. not  brought  within 
the  time  limited  by  law,  the  tenant  may  avail  himself  of  it  by  general 
demurrer.     Holmes  v.  Holmes,  2  Pick.  23. 

By  statute  1786,  ch.  13,  §  3,  no_£erson  or  body  politic  shall  sue  or  J  _f 
maintain  any  action,  for  any  lands,  upon  his~6r  their  own  seizjii_©i»-pos=-'^ 
session  therein,  above  thirty  _years  next  before  the  /ej^^-Stthe  same 
writ.     And  by  statute  1807,  ch.  75,  §  i,  n.n  p£^gnj[ghall_sue  or  main-        ^j 
tain  any  writ  of  right  to  any  lands,  upon  the  seizinjaf  his  dr'TEeir  an-        V- 
cestor  or  predecessor,  beyond  the  term  of  forty  yearsk^xt  Before  the  1^  \ 
teste  of  the  same  writ.  "" ""~  -~-''~'<z^::^^^^__^^^        ^ 

'  Arguments  and  part  of  opinion  omitted.    Statement  of  facts  condensed. 
13— WiL.  Cases. 
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It  is  therefore  manifest  that  if  this  writ  is  taken  to  be  one  on  which 
the  plaintiff  corporation  count  on"  their  own  seizin  ;~or7  if  JEKj^cofisfi- 
tute  a  corporation  of  such  a  character  that  they  could  have  no  prede- 
tessor  in  legaF* contemplation,  and,  of  course,  could  not_count  on  the 
seizin  of  pi;gd^c^e,ssors.  then  this  action^  can  not  be  maintained.  This 
distinctly  presents  the  question  for  consideration.  On  tnepart  of  the 
tenants,  it  is  contended,  that  this  is  a  common  case  of  a  corporation 
aggregate,  consisting  of  many  persons,  with  the  usual  incidents  of  an 
aggregate  corporation,  that  as  such  they  must  declare  upon  their  own 
seizin  \vithin  thirty  years.  On  the  contrary,  it  is  contended  by  the  de- 
rriandants,  that  although  the  plaintiff  corporation  is  composed  of  many  | 
persons,  yet  that  is  more  analogous  to  the  case  of  a  sole  corporation, 
particularly  in  this,  that  they  do  not  elect  the  members  of  their  own 
body,  that  they  all  go  out  at  once  and  new  members  come  in  at  once, 
as  the  necessary  consequence  of  an  annual  election  by  others,  and, 
therefore,  that  the  corporation  of  one  year  and  that  of  another,  when 
an  election  has  intervened,  bear  to  each  other  the  legal  relation  of  pred- 
ecessor and  successor. 

It  becomes,  therefore,  necessary  to  distinguish  with  some  care  be- 
tween these  different  kinds  of  corporations.  "The  first  division  o£ 
corporations,"  says  Blackstone,  "is  into  aggregate  and  sole.  Corpo- 
rations aggregate  consist  of  many  persons  united  together  into  one 
society^  and  are  kept  up  by  a  perpetual  succession  of  members^  so  as 
to  continue  forever.  Corporations  sole  consist  of  one  person  only., 
and  his  successors.,  in  some  particular  station,  who  are  incorporated 
by  law  in  order  to  give  them  some  legal  capacities.,  particularly  that 
of  perpetuity."  We  are  not  aware  that  there  is  any  instance  of  a 
sole  corporation  in  this  commonwealth  except  that,  of  a  person  who 
may  be  seized  of  parsonage  lands  to  hold  to  him  and  his  successors,  in 
the  same  office,  in  right  of  his  parish.  There  are  some  instances  in 
which  certain  public  officers  are  empowered  by  statute  to  maintain 
actions,  as  successors,  such  as  judges  of  probate,  county  and  town 
treasurers;  but  it  isonly  where  expressly  provided  by  statute,  "There 
are,"  says  Chancellor  Kent,  2  Commentaries  (3d  ed.),  273,  274, 
"veiy  few  points  of  corporation  law,  applicable  to  a  corporation  sole." 
"The  corporations  generally  in  use  with  us  are  aggregate  or  the  union 
of  two  or  more  individuals  in  one  body  politic,  with  a  capacity  of  suc- 
cession and  perpetuity." 

It  ^becomes  then  necessary  to  consider  whatjire  the  distinctions  estah- 
lishedjy  law,  between  a  sole  and  an  aggregate  corporation.  The  first 
and  the  most  important  is  that  a  corporation  aggregate  has  a  perpetual 
existence  without  r.hjinpre.  .so  that  ajiestate  opce  vested  in  it  continues 
vested  withn'jf  interniptinrT  W^reasr''tv:fien  a  bishop  "or~paiaon , 
holding  ^tate  as  ^snle  corporation,  dies  of  resigns  his  otH.ce,  the,  fee 
is  in  abeyance  until  a  successor  is  appointed.  From  this  flows  one 
necessary,  but  obvious  legal  consequence,  which  is  that  a  grant  to  an 
aggregate  corporation  carries  a  fee  without  the  word  "successors"; 
but  a  grant  to  a  corporation  sole,  without  including  successors,  carries 
a  life  estate  only  to  the  actual  incumbent,  who  is  the  first  taker.     Co. 


§  37  SOLE   AND   AGGREGATE   CORPORATIONS.  I95 

Lit.,  8^,  93,  94i5;  4  Cnjise's  Dig.,  442.  A  life  estate  to  an  ideal 
being  having  a  perpetual  and  uninterrupted  existence  must  be  coex- 
tensive with  a  fee  or  perpetuity,  and  words  of  limitatibh  could  not  ex- 
tend it.  But  where  property  vests  in  a  bishop,  parson  fcr  other  §ole 
Qorgoration,  he  holds  it  to  his  own  use  and  benefit  whijjt  he  holds  the 
office/aiiH  afterward  the  estate  and  the  enjoyment  of  it  go  together  to 
his  successor  when  established.  The  transmission  of^J^^rtestate  is  per- 
petual,  but  the  beneficial  enjoyment  changes  at  each  succession. 

^notner  well  settled  distinction  is  that  15y  the  common'' law  a  sole 
corporation  can  not  take  personal  property  in  succession,  and  that  its 
corporate  capacity  is  con  tin  ed  to  real  estate.  2  Kent's  Com.",  273. 
.^iiaggregate  corporation  may  take  personaljropertaLjor  themgglves 
and  successors.  ^Tl'he  reason  why  a  sole  corporationycan  not,  says 
Blackstone,  is  that  such  movable  property  is  liable  to"  oe  lost  or  em- 
bezzled, and  would  raise  a  multitude  of  disputes  betweei|  the  succes- 
sor and  executor.      I  Com^.,  477. 

There  are  a  great  variety  of  other  particulars,  in  which  the  incidents 
and  characteristics  which  are  considered  essential  to  an  aggregate  cor- 
poration do  not  extend  to  a  sole  corporation  because  by  the  reason  and 
nature  of  their  respective  modes  of  operation  they  do  not  ap^y ;  upon 
the  principle  that  when  the  reason  of  a  nile  ceases  the  rulifceases. 

An  agrgregate  corporation  mav  have  and  use  a  commonftejfl  by  wVuVh 
the  will  of  the  body  is  expressed  arid  its  acts  executed ;  they  are  to 
take  and  grant  by  their  appropriate  corporate  name ;  may  take  and 
hold  real  and  personal  property ;  may  make  by-laws  f  oi*the  regulation 
of  all  matters  within  the  scope  of  their  authority,  not  contrary  to  the 
law  of  the  land  or  repugnant  to  the  provisions  of  the  charter  or  act  of 
incorporation ;  they  must  perform  all  corporate  acts,  by  deed  under 
their  common  seal,  by  vote  or  by  the  agency  of  officers  or  agents  duly 
authorized  for  the  purpose ;  they  must  appear  by  attorney  and  can  not 
appear  in  person;  the  will  of  the  majority,  orderly  taken  at  a  meeting 
duly  called  and  held,  is  the  will  of  the  body  and  must  govern  unless 
otherwise  provided  by  charter  or  by-law;  they  must  regularly  keep  a 
record,  journal  or  other  written  account  of  their  votes  and  proceed- 
ings, which  is  the  proper  evidence  of  their  acts,  and  may  elect  and 
qualify  a  clerk  or  secretary  for  that  purpose ;  they  may  elect  a  presi- 
dent or  head,  a  treasurer,  managers,  directors  and  other  suitable  offi- 
cers, with  such  powers  as  the  terms  import,  and  such  as  may  be  spe- 
cially conferred  upon  them  by  vote  or  deed  to  manage  their  affairs; 
they  may  elect  members  to  fill  vacancies  when  it  is  not  otherwise  pro- 
vided by  the  charter.  Indeed  this  last  qualification  must  be  added  in 
regard  to  almost  all  these  enumerated  powers,  and  it  may  be  remarked 
generally  that  when  these  are  denominated  incidents  to  an  aggregate 
corporation,  it  is  to  be  understood  that  they  are  the  most  common  and 
usual  characteristics  of  such  a  corporation,  and  that  they  exist  by  im- 
plication, in  cases  where  it  is  not  othei-wise  provided  in  the  charter; 
but  that  its  constitution  and  organization,  the  mode  in  which  individu- 
als may  become  and  cease  to  be  members,  and  also  its  action  in  all 
respects,  the  manner,  times,  places  and  occasions  on  which  meetings 


196  OVERSEERS,    ETC.,    V.    SEARS.  §  37 

may  be  held,  the  members  or  particular  individuals  who  must  bp 
preseht  and  vote  to  constitute  a  valid  act,  the  officers  who  may  or  must 
be  chosen,  the  property  they  may  hold,  the  powers  they  may  exercise, 
the  duration  of  their  existence,  may  all  be  modified  and  regulated  ad 
libitum,  by  the  power  which  constitutes  the  corporation.  Nothing- 
seems  essential  to  a  corporation  but  a  capacity  to  have  perpetual  suc- 
cession, under  a  speciftl  denomination  and  in  an  artificial  form,  a  ca- 
pacity  to  take,  hold  and  grant  property,  to  sue  and  be  sued  by  its  cor- 
porate name°,'lmd  in  common  to  exercisepowers  anO'  enjoy  tranchises 
and  immunities.     2  Kieht's  ComTT'zTT' 

""  In  all  these  respects  the  distinction  between  an  aggregate  and  aoje 
Ciiu^iQxatioiVg'i'owing  out  of  their  different  modes  of  constitution  and 
forms  of  action,  is  striking  and  obvious.     A  bishop  or  parson  acting 


-in  a  corporate  capacity,  and  holding  property  to  him  and  his  successor 
wTright  ot  his  otfice,  hgs  no  need  of  a  corporate  name ;  he,req.nj[fes  no 
peculiar  seal ;  he  performs  all  legal. acts  under  his  own  sealy  in  his  own 
name  aridliame  of  office ;  his  own  wiil~arone  regulates  his  acts,  and  he 
has  hS'crera'Sl'tJffTijra  secretary,  for^he._^need  not  keep  pi  y^rnrA  nf  tii's 

r  acts ;  no  need  of  a  treasurer,  for  he  has  no  personal  property,  except 

,  fh£  rents"ancl  proceedggf  iSje'coiporate  estate^  and  these  he  takes  to 
his  own  use  when  received.     By-laws  are  unnecessary,  tor  he  regu- 

^aites  his  own_j^ctjonj^by  his.own'yyiU_andji^^  other  in- 

d^du al_acti_ng  m _his_p wn_right .  But  it  is  not  necessary  to  pursue  the 
comparison  into  all  its  details ;  the  points  suggested  are  sufficient  to 
show  the  legal  distinctions  between  the  two  classes  of  corporations. 

With  these  views  of  the  characters  of  these  two  kinds  of  corpora- 
tions, it  beconies  nf^ressary  tq  examine  the  act  under  which  the  de- 
mandants  wei-e  made__a^  corporatioiij^a^^under  vvKic)^  t^ey  act,  in 
order  to  ascertain  _their  legarj^iaracter  and  rights.  This  act  was 
passed  by  the  provincial  government  shortly  before  the  revoKition,  in 
1772.  It  recites  that  many  charitably  disposed  persons  had  given 
sums  of  money  and  other  interest  and  estate  to  the  poor  of  Boston, 
and  others  were  well  inclined  to  make  such  charitable  donations,  but 
the  overseers  of  the  poor  of  the  same  town,  not  being  incorporated, 
such  good  intentions  had  been  fmstrated,  or  not  earned  into  full 
effect ;  it  then  enacts  that  the  said  overseers  for  the  time  being,  be 
made  and  incorporated  into  a  body  politic  by  the  name,  etc.,  and  that 
they  and  their  successors  in  said  office  have  a  perpetual  succession  by 
said  name.  The  second  section  provides  that  all  money  and  estate, 
real  or  personal,  before  given,  or  which  should  be  aftei-wards  given 
to  the  poor  of  said  town,  not  exceeding  the  amount  and  value  therein 
limited,  should  be  vested  in  the  same  overseers,  and  their  successors 
in  their  said  corporate  capacity ;  and  they  were  enabled  to  receive 
and  manage  the  same  for  the  use  of  said  poor.  The  third  section 
authorizes  them  to  take  and  hold  moneys,  securities  and  personal 
propertyto  the  amount  of  sixty  thousand  pounds  and  no  more.  The 
fourth  section  again  declares  that  the  said  overseers  and  their  succes- 
sors in  said  office,  by  the  said  name,  shall  have  perpetual  succes.sion 

.and  power,  by  their  said  corporate  name,  to  purchase  and  hold  lands 
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not  exceeding  five  hundred  pounds  annual  income,  to  manage,  lease 
and  sell  the  same,  and  do  all  other  acts,  as  natural  persons  may,  as 
they  shall  judge  best  for  the  use  and  advantage  of  said  poor.  The 
fifth  section  authorizes  them  to  "have  a  common  seal,  to  make  by-laws, 
to  choose  a  treasurer,  clerk  and  other  subordinate  officers,  and  at 
pleasure  to  displace  them.  The  sixth  and  last  section  declares  that  all 
instruments  executed  under  their  common  seal,  and  all  acts  done  or 
matters  passed  upon  by  consent  of  a  major  part  of  said  overseers  for 
the  time  being,  shall  bind  said  corporation  and  be  valid  in  law. 

aHere  are  all  the  characteristics  and  incidents, of_a„£Qmpl£ifci-luI  1 , 
aggregatecorgsratioj}.  It  was  to  be  composed  of  sea'eral  persons, 
iney  were  to  hold  p^sonal  as  well  as  real  estate,  to  make  by-laats 
for  their  governnlent,  to  have  a  cgmmon  seal,  to"have  perpetual  suc- 
cessioh,  and  to  act  by  the  vote  of  a  maiority.  Indeed  it  is  not  denied 
fRaf  tSey  are  literally  an  aggregate" corporation,  cdnsisting  of  many 
persons,  in  contradistinction  to  a  sole  corporation ;  but  it  is  contended, 
that  as  they  have  no  power  of  electing  their  own  members,  and  thereby 
perpetuating  their  oWn  existence,  but  all  come  in  by  annual  election 
and  go  out  at  the  end  of  the  year,  they  constitute  a  body  more  analog- 
ous to  a  sole  corporation  than  to  an  aggregate  one.  But  this  analogy 
is  not  such  as  wholly  to  change  the  character  of  such  a  corporation. 
Indeed,  the  analogy  even  in  this  respect  is  rather  slight. 

The  strong  argument  is,  that  in  this  corporation  there  is  no  provis- 
ion that  the  body  shall  perpetuate  itself  bYan_electiorr*of  newjiiem- 
bers  in  plare  n'f  thnse  whr>  flie  nr  resign.  "Rut  this  mode  of  perp.etu- 
adng  its  existence  is  not  essendaTjal^  that  is  essential  is,  that"~some 
nipdebe  provided  by  the  charter,  or  act  by  which  it  is  constituted,  by 
means  of  which  it  shall  be  so  perpetuated.  Blackstone,  in  the  defini- 
tion already  cited,  says,  that  "corporations  aggregate  consist  of  many 
persons,  united  together  into  one  society,  and  are  kept  up  hy  a  ppr- 
petual  succession  ot  members,  so  as  to  continue  forever/'  i  Comni., 
469.  If  such  a  succession  is  effectually  provided  for,  it  is  all  that  is 
requisite.  Here  we  are  to  consider  that  the  legislature,  in  framing 
this  act  of  incorporation,  had  in  their  view  the  general  laws  of  the 
government,  and  the  manner  in  which  towns  in  general,  and  the  town 
of  Boston  in  particular,  were  organized.  Those  laws  provided,  that 
that  town  should  annually  choose  twelve  persons  to  be  overseers  of 
the  poor,  and  the  general  laws  provided,  that  if  overseers  were  not 
specially  chosen,  the  selectmen  should  act  as  overseers.  Towns  were 
of  themselves  corporations,  having  perpetual  succession,  consisting  of 
all  persons  inhabiting  within  certain  territorial  limits,  so  that  by  the 
ordinary  operation  of  the  laws,  a  perpetual  succession  of  overseers 
was  secured.  The  better  opinion  is,  that  town  officers  thus  annually 
chosen  hold  their  offices  until  others  are  chosen  and  qualified  in  their 
place.  But  this  is  not  essential  to  the  argument;  it  is  made  the  duty 
of  towns  to  choose  officers  annually,  it  being  for  their  interest  to  do 
so;  and  when  chosen,  they  become,  by  force  of  the  statute,  members 
of  the  corporation,  and  thus  all  the  purposes  contemplated  by  the  in- 
corporation would  be  attained.     And  this  mode  of  continuing  a  sue- 
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cession  of  members,  without  election  by  the  corporation  itself,  applies 
To  the  great  majority  of  corporations  m  this  commonwealth.  In^ll 
quasi  corporations,  as  cities,  friwrTsy  "pafTslTps,  srhnnlT  rfi'stficts,  mem- 
bprsViip  is  fnn sfjtuted  by  living-  within,  certain  limTtsT  in  all  briage^ 
railroad  and  turnpike  companies,  in  all  banks,  insurance  companies, 
manufacturing  companies,  and  generally  in  corporations  having  a  cap- 
ital stock,  and  looking  to  profit,  membership  is  constituted  by  a  trans- 
fer of  shares,  according  to  the  by-laws,  without  any  election  on  the 
part  of  the  corporation  itself.  In  some,  the  assent  of  the  corporation 
is  made  necessary  to  such  transfer  and  consequent  membership.  In 
some  instances  more  nearly  resembling  the  present,  all  the  members 
of  the  corporation  are  chosen,  annually  or  otherwise,  by  a  body  other 
than  itself,  as  trustees  of  ministerial  funds,  chosen  by  the  parish,  dea- 
cons of  Congregational  churches  and  wardens  and  vestry  of  Episcopal 
churches,  by  the  members  of  those  churches ;  and  in  the  latter  case, 
the  corporators  are  elected  by  persons  not  themselves  being  a  corpo- 
ration, and  having  a  perpetual  existence  as  voluntary  associations, 
only  by  the  ancient  and  established  usages  of  the  country.  St.  1785, 
ch.  51. 

In  the  present  case  abundant  provision  was  made  for  perpetuating 
fthe  corporation.  Supposing  the  act  to  be  framed  with  reference  to 
the  established  and  perpetual  laws  then  in  force,  it  was  equivalent  to 
declaring  that  those  persons,  who  were  then  overseers  of  the  poor, 
and  those  who  should  thereafter  be  annually  and  successively  chosen 
by  the  town,  forever,  as  such  overseers,  should  be  a  body  corporate 
and  have  perpetual  succession.  And  this  was  an  ample  provision 
made  in  the  act,  for  the  perpetual  succession  of  members,  declared  by 
the  act  itself.  It  was  stated  in  the  argument  for  the  demandants,  on 
the  authority  of  Lord  Coke,  that  by  the  ancient  law  an  abbot  or  con- 
vent would  not  take  as  an  aggregate  corpoi-ation,  because,  though 
consisting  of  many,  it  had  not  power  to  perpetuate  itself  by  election, 
but  the  abbot  comes  in  by  appointment.  But  this  argument  is  not 
sustained  by  the  authority.  The  reason  assigned  by  Lord  Coke  is 
that  the  abbot  only  is  capable  of  taking ;  the  convent  or  monks  are 
dead  persons  in  law,  aijd  for  that  reason  the  estate  vests  in  the  abbot 
alone  as  a  sole  corporation.     Co.  Lit.,  94a,  94^.     • 

Some  cases  were  cited  from  the  New  York  Reports,  supposed  to 
have  a  bearing  on  this  subject,  in  which  it  was  held  that  overseers 
might  sue  and  be  sued  upon  the  acts  of  their  predecessors.  Todd  v. 
Birdsall,  i  Cowan  260;  Grant  v.  Fancher,  5  Cowen  369.  These 
cases  have  very  little  bearing  upon  the  present  question.  They  de- 
pend upon  general  statute  provisions,  very  different  from  ours.  These 
cases  went  on  the  ground  that  the  overseers  were  not  corporations,  but 
exercised  certain  public  trusts  and  duties,  which,  when  done  within 
the  scope  of  their  authority,  devolved  upon  their  successors  in  the 
same  trust,  in  the  nature  of  corporate  obligations.  Whatever  may  be 
the  relation  of  the  overseers  of  the  poor  in  this  commonwealth,  by  the 
general  laws,  in  this  respect,  these  demandants  were  specially  incor- 
porated for  the  purpose  of  taking  and  holding  property,  for  the  use  of 
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the  poor,  and  their  rights  and  duties,  in  this  respect,,  do  not  depend 
upon  these  general  laws. 

If  the  lepi'islature  who  granted  this  act  of  incorporation,  knew  and 
rern^TTJ^^  the  rUsi-inrtinTi  hft\\^en_an_aggregate  an?'soIe  cSTporafton, 
iFTs"very  clear  that  the}f_intended  to  constitute  an  aggregate  "corpora- 
tion ._to^take-and  "Eold  personal  property,  and^pixmHed  for  the  appoint- 
ment of  a  treasurer  for_that_Bu?inQge-     *     *     * 

It  it  beasked  what  reason  can  be  assigned  why  a  sole  corporation 
shall  have  forty  years  to  bring  a  writ  of  right,  counting  on  the  seizin 
of  a  predecessor,  and  why  an  aggregate  corporation  generally,  or  such 
a  Corporation  as  the  demandants,  in  particular,  shall  have  only  thirty 
years,  in  addition  to  the  technical  reasons  already  assigned,  we  think 
that  there  are  some  others  bearing  more  directly  on  the  merits. 

A  parson,  acting  in  the  ca!pacity  of  a  sole  corporation,  comes  to  the 
estate  of  his  predecessor,  as  an  heir  does  to  his  inheritance,  a  stranger. 
He  is  usually  a  young  clergyman,  knowing  nothing  of  the  parsonage, 
till  about  the  time  of  his  settlement.  He  is  dependent  on  the  duty  and 
courtesy  of  the  representative  of  his  predecessor,  to  be  furnished  with 
the  title  deeds.  Considerable  time  may  elapse  before  he  can  become 
acquainted  with  the  amount  and  condition  of  the  estate,  which  he  is 
bound  to  preserve  and  defend  for  the  benefit  of  himself,  his  parish, 
and  his  successors.  The  condition  of  a  corporation  aggregate,  situated 
like  the  demandants,  vested  with  corporate  powers  for  the  better 
executing  of  a  public  trust,  is  altogether  different.  Looking  at  the 
matter  practically,  as  the  legislature  may  be  presumed  to  have  done, 
many,  perhaps  most  of  the  overseers,  will  be  re-chosen,  and  the  board 
will  change  gradually.  But  suppose  an  entire  new  board  comes  in, 
the  records,  votes,  and  muniments  of  title  are  all  in  the  hands  of  their 
clerk ;  the  rrtoney,  securities  and  personal  property  are  held  by  the 
treasurer;  confidential  officers,  the  performance  of  whose  duty  is 
usually  secured  by  oath  and  bond.  They  are  in  as  good  a  condition 
to  execute  the  ti"usts  reposed  in  them,  in  regard  to  these  charitable 
funds,  as  to  understand  and  perform  the  other  duties  confided  to  them. 
They  are  in  the  same  condition  with  all  other  city  and  town  officers, 
and  indeed  all  officers  of  the  state  government,  and  of  all  corporations, 
where  they  come  in  by* annual  election.  In  most  cases  of  aggregate 
corporations,  the  trustees,  directors,  managers  and  executive  officers, 
all  those  who  are  charged  with  the  duty  of  investigating  and  maintain- 
ing the  rights  of  such  corporations,  either  to  real  or  personal  property, 
come  into  office  by  annual  election,  and  yet  they  have  but  thirty  years, 
within  which  to  commence  writs  of  right. 

On  the  whole,  the  court  are  all  of  opinion  that  the  demandants 
vyere__cpnstituted  an  aggregate  corpgi'^'tion,  with  perjietual  and  con- 
tinued__succegsiaa !  ■that..?  .^rant  to  them  of  real  estate  yi'oiild  hnvp 
carried  a  fee  withoutbeing,  to  their  succeggore_;  that  in  a  writ  of  right 
tge^CMi.. count  oiiETup-on  thpjy  pyyn  ij^izip.  within"~~OTirty^ears "next 
before  the  commencement  of  the  a.ction,  and  that,  not  havin?~so 
countecTIn"  tHepresent  cage.'  tlie_d£gluireL)S-weirTaken!*       ' 

Note.     1807,  Westbft-v.  Hunt,  2  Mass.  500,  (Parson  as  to  parsonage  lands  is 
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a  corporation  sole) ;  1811,  Brunswick  v.  Dunning,  7  Mass.  445-7,  (Same)  ;  1889, 
Archbishop  v.  Shipman,  79  Cal.  288,  (Roman  Catholic  bishop  holding  church 
lands  is  a  corporation  sole) ;  1875,  Westcott  v.  Fargo,  61  N.  Y.  542,  (Presi- 
dent and  treasurer  of  a  joint  stock  company  for  purposes  of  suits  under  stat- 
utes are  substantially  corporations  sole) . 

1.  Officers.  What  were  formerly  classed  as  corporations  sole  in  the  old 
digests  with  us  are  now  usually  classed  as  officers,  and  found  under  that  title 
in  digests. 

The  King  of  England  (Co.  Lit.  43,  1  Bl.  Com.  469,  1  Kyd  20),  the  cham- 
berlain of  the  city  of  London  for  purpose  of  taking  certain  bonds  to  himself 
and  successors  (Fulwood's  Case,  4  Coke  64;  Cro.  Eliz.,  464);  minister  of  a 
parish  seized  of  its  freehold  (Pawlet  v.  Clark,  9  Cranch,  TJ.  g.  292)  ;  the  gov- 
ernor of  the  state  (The  Governor  v.  Allen,  8  Humph.  (27  Tenn.)  176,  infra, 
p.  270) ;  and  ce-tain  county  officers,  in  taking  bonds,  recognizances,  etc. 
(Kinney  v.- Sanders,  3  Ired".  (N.  C.  );360;  McDowell  v.  Hemphill,  60  N.  0 
(1  Winst.  Law)  96,  have  been  held  to  be  corporations  sole.  In  Louisville 
Banking  Co.  v.  Eisenman,  94  Ky.  83,  42  Am.  St.  Rep.  335,  it  is  said  there  is 
no  such  being  as  a  sole  corporation  in  this  state,  and  none  such  allowed  to  be 
created  by  the  statute.  This  was  said  concerning  a  corporation  in  which  one 
member  had  become  the  owner  of  all  the  shares,  and  in  some  measure  mis- 
conceived the  difference  between  a  corporation  sole  and  a  corporation  aggre- 
gate, the  latter  being  one  in  which  there  is  the  capacity  of  having  more  than 
one  member  at  a  time,  and  the  former  one  in  which  there  is  the  capacity  of 
having  only  one  member  at  a  time. 

2.  One  man  companies.  In  corporations  with  shares  of  stock,  one  man 
may  become  the  owner  of  all  the  shares  of  stock,  but  this  does  not  convert 
the  corporation  into  a  corporation  sole,  for  there  is  yet  the  capacity  to  sell 
shares  by  the  owner,  and  bring  in  other  members.  For  most  purposes,  as 
Mr.  Cook  says  (§  709),  "the  existence,  relations  and  business  methods  of  the 
corporation  continue."  But  in  Maryland  and  Kentucky  it  is  held  that  the 
corporate  existence  or  franchise  is  suspended  while  one  owns  all  the  stock  to 
the  extent  that  the  corporate  property  becomes  liable  for  the  debts  of  the  sole 
owner  in  the  same  way  as  his  own ;  but  on  the  other  hand,  the  sole  owner 
does  not  become  individually  liable  for  debts  created  for  the  corporation  and 
in  its  name.  (Swift  v.  Smith,  66  Md.  428,  57  Am.  Rep.  336 ;  Louisville  Bank- 
ing Co.  V.  Eisenman,'94  Ky.  83,  42  Am.  St.  Rep.  335,  19  L.  Rep.  A.  684.)  But 
such  distinction  has  not  usually  been  made.  See  1897,  Salomon  v.  Salomon, 
etc.,  L.  R.  App.  Cas.  22 ;  1897,  Harrmgtoni  v.  CoTupy,  51  Neb.  214,  70  N.  W. 
Rep.  911;  1897,  Randall  v.  DudleyQll  Mjcli-J37^9  N.  W.  Rep.  729;  1896, 
Parker  V.  Bethel  Hotel  Co.,  96  TennTSSSTSl  LTR.  A.  706;  1896,  National 
Water- Works  Co.  v.  Kansas- City,  78  Fed.  Rep.  428;  1895,  Bank  v.  Macon 
Construction  Co.,  97  Ga.  1 ;  1892,  Union  Pacific  R.  v.  Chicago,  etc.,  R., 51  Fed. 
Rep.  309;  1891,  Humphreys  v.  McKissock,  140  U.  S.  304;  1889,  Farmers,  etc., 
Trust  Co.  V.  Chicago,  P.,&  S.  R.  Co.,  39  Fed.  Rep.  143;  1886,  England  v. 
Dearborn,  141  Mass.  590;  1884,  Button  v.  Hoffman,  61  Wis.  20,  50  Am.  Rep. 
131.  • 

See. note,  pp.  889,  890. 
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Sec.    38.     Same.     (3)    As  to  purpose,  corporations  are : 
(i)    Ecclesiastical,  or  religious. 
(2)    Lay,  which  are  (a)    Eleemosynary,  or  (b)    Civil. 

HARDIN  V.  TRUSTEES  OF  SECOND  BAPTIST  CHURCH. 

1883.    In   the  Supreme  Court  of  Michigan,  51  Mich.  Reports, 
PP-  137-139.  47  Am.  Rep.  555. 

Error  to  Wayne".     (Jennison,  J.)     June  13.     June  22. 
Case.     Plaintiff  brings  error.     Affirmed. 

CooLEY,  J.  The  preliminary  objection  to  the  maintenance  of  this 
action  is  so  unmistakably  fatal  that  there  can  be  no  occasion  or  excuse 
for  considering  any  other. 

The  plaintiff,  who,  previous  to  February  2,  188 1,  was  a  member  in 
good  standing  of  the  Second  Baptist  Church  of  Detroit,  brings  suit 
against  the  defendant  to  recover  damages  for  having  been  on  that  day 
unwarrantably  and  without  trial  upon  charges  expelled  from  member- 
ship. The  suit  is  against  the  corporate  body  known  in  law  as  "The 
Trustees  of  th^^i^Jnd,  Baptist^hurch.o4 Detroit,"  and  which  was 
organized  by^oluntary  association  under  authority  conferred  by  the 
Revised  Statutes  of  1838.  The  provision  contained  in  that  code  is 
substarltialjy  the  same  which  has  always  existed  in  this  state,  and 
which  is"  simple  and  easily  understood.  Persons  desirous  of  forming 
themselves  into  a  religious  society  sign  articles  of  association  for  the 
purpose,  agree  upon  a  name,  elect  trustees  and  put  their  articles  on 
record  when  duly  perfected.  They  thereby  become  a  corporation  by 
the  name  agreed  upon,  and  may  take,  hold  and  convey  property  and 
exercise  the  ordinary  functions  of  corporate  bodies.  The  associates 
are  not  necessarily  professors  of  any  particular  belief  or  faith,  or  mem- 
bers of  any  church ;  and  corporate  succession  is  kept  up  by  conferring 
the  privileges  of  corporators  on  all  who  regularly  attend  worship  in 
the  society  and  contribute  to  its  support.  And  the  trustees  who  are 
to  manage  the  temporal  affairs  of  the  corporation  may  or  may  not  be 
church  members. 

Connected  vvith  the  corporation  the  statute  contemplates  that  there 
will  be  a  church,  though  possibly  this  may  not  be  essential.  In  this 
case  there  is  one.  T^/ie  church  has  its  members,  -who  are  sup'posed  to 
hold  certain  beliefs  and  subscribe  some  covenant  with  each  other,  if 
such  is  the  usage  of  the  denomination  to  which  the  church  is  at- 
tached. The  church  is  not  incorporated,  and  has  nothing  whatever 
to  do  with  the  temporalities.  It  docs  not  control  the  property  or  the 
trustees;  it  can  receive  nobody  into  the  society  and  can  expel  nobody 
from  it.  On  the  other  hand,  the  corporation  has  nothin(r  to  do  with 
tliechur£h ..  esccept^jis- .  it  provides  for  the  cjnirch  wants,  ft  can  not 
alter  tlie  church  faith  or  covenant;  it  can  not  receive  members;  it 
can  not  expel  members ;    it  can  not  prevcirt^  the  church  receiving  or 
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rx^Uivg  -rvhcmsppver  that  hndy  <t1i.all  see  jit  to  receive  or  expel.  This 
concise  statement-  is  amply  sufficient  to  show  that  this  suit  has.no 
foundation.  The 3)rporatiQiLis_ sued  for  a  tort  which  it  neither  com- 
mitted  nor  had  any,  power  tp  .^revent^'arTJ  which  has  occurrecTin  a 

prnrpprling  wliprp  tVip  intprfprpnrp  nf  tfip  rnrpnraiinn  wniilH  |ipvp]]gppn 

an  impertinence. 

^  But  it  is  said  that  the  church  is  an  integral  part  of  the  corporation,  or 
rather,  that  it  is  the  corporation  in  its  spiritual  capacity.  Its  being  an 
integral  part  of  the  corporation  proves  nothing.  Counties,  towns  and 
school  districts  are  integral  parts  of  the  state,  but  the  state  is  not  for 
that  reasori  liable  for  their  torts.  And  as  to  spiritual  capacity,  the 
corporation  has  none ;  it  is  given  capacity  in  respect  to  temporalities 
only.  If  the  corporation  had  assumed  to  expel  this  plaintiff  from  the 
church,  she  might' treat  its  action  with  contempt.  But  as  shfijuakes 
no  complaint  of  wrongful  corporate  action,^  we  must_asgiime_thaLlhe 
corparafionT'has  never  invaded  her  rights.  If  the  church  has  done  so. 
the"  church  alone  is  culprit.  ' 

The  distinction  between  church  and  corporation  in  these  cases  is 
sufficiently  explained  in  the  following  authorities:  Baptist  Church  v. 
Witherell,  3  Paige  296,  s.  c.  24  Am.  Dec.  223;  Lawyer  v.  Cip- 
pei-ly,  7  Paige  281 ;  Robertson  v.  Bullions,  11  N.  Y.  243;  Bellportv. 
Tooker,  29  Barb.  256,  and  21  N.  Y.  267;  Burrel  v.  Associate  Re- 
formed Church,  4?].  Barb.  *28'2 ;  Mill'er  V.  Gable,  2  Denio  492;  Fer- 
raria  v.  Vasconcellos,  31  111.  25;  Calkins  v.  Cheney,  92  111.  463; 
Keyser  v.  Stansifer,  6  Ohia  363 ;  Shannon  v.  Frost,  3  Bii^on.  253; 
German,  etc.,  Cong.  v.  Pressler,  17  La.  Ann.  127;  O'Hara  v.  Stackf 
90  Pa.  St.  477;  Sohier  V.  Trinity  Church,  109  Mass.  i;  Walrath  v. 
Campbell,  28  Mich.  11 1.     See,  also.  Hale  v.  Everett,  53  N.  H.  9. 

The  judgment  must  be  affirmed  with  costs. 

The  other  justices  concurred. 

Note.  ■  1765,  Eex  v.  Chancellor  of  Cambridge,  3  Burr.  1656,  s.  c.  1  W.  Black 
550;  1815,  Pawlet  v.  Clark,  9  Cranch  292;  1868,  Hale  v.  Everett,  53  N. 
H.  9,  16  Am. Rep.  82;  1883,  Sale  v.  First  Regular  Baptist  Church,  etc.,  62- 
Iowa  26,  49  Am.  Rep.  136;  1883,  Landis  v.  Campbell,  79  Mo.  433, 49  Am.  Rep 
239;  1890,  Lilly  v.  Tobbein,  103  Mo.  477,  23  Am.  St.  Rep.  887;  1895,  Russie  v 
Brazzell,  128  Mo.  93,  49  Am.  St.  Rep.  542;  1832,  First  Baptist  Church  v 
Witherell,  3  Paige  Ch.  (N.Y.)296,  24  Am.  Dec.  223 ;  1890,  Connelly  v.  Masonic, 
etc..  Association,  58  Conn.  552,  18  Am.  St.  Rep.  296;  1894,  Reorganized 
Church  of  Jesus  Christ  of  Latter  Day  Saints  v-.  Church  of  Christ,  60  Fed.  Rep. 
937,  45  Am.  &  Eng.  Corp.  Cas.  529;  1894,  Auracher  v.  Yerger,  90  Iowa558,  45 
Am.  &  Eng.  Corp.  Cas.  554;  1883,  White  Lick  Quarterly  Meeting,  etc.,  v. 
White  Lick  Quarterly  Meeting,  etc.,  89  Ind.  136,  4  Am.  &  Eng.  Corp.  Cas  87  • 
1894,  Buettnerv.  Frazer,  100  Mich.  179,  58  N.  W.  Rep.  834;  1891,  Winnepe- 
saukee  Camp  Meeting  Ass'n  v.  Gordon,  67  N.  H.  98,  45  Am.  &  Eng.  Corp 
Cas.  576;  1883,  Whitecar  v.  Michenor,  37  N.  J.  Eq.  6,  1  Am.  &  Eng  Corp 
Cas.  258;  1888,  Liggett  v.  Ladd,  17  Ore.  89,  27  Am.  &  Eng.  Corp.  Cas.  406 
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Sec.  39.    Same. 

EOBEETSON  Et  Al.  v.  BULLIONS  Et  Al.> 

1850.     In  THE  Supreme  Court  OF  New  York.     9  Barbour  (N.  Y.) 

Rep.,  pp.  64-150. 

[In  equity.  Appeal  from  the  vice-chancellor.  In  1754  "the  As- 
sociate Presbytery  of  Pennsylvania,"  subordinate  to  the  Associate 
Synod  of  Scotland,  was  organized  Out  of  the  American  congregations 
of  the  Associate  Church.  In  1785,  a  chi^rch  known  as  the  Associate 
Congregation  of  Cambridge,  N.  Y.,  adhering  to  the  Associate  Pres- 
bytery of  Pennsylvania,  was  formed.  In  1802,  connection  with  Scot- 
land was  dissolved,  and  the  Pennsylvania  Presbytery  was  terminated 
by  being  divided  into  four  presbyteries,  one  being  called  the  Associate 
Presbytery  of  Cambridge,  and  a  synod  called  "Associate  Synod  of 
North  America,"  organized.  Local  churches  were  called  congrega- 
tions. In  1826  the  Cambridge  Associate  Congregation  became  in- 
corporated. In  1786  certain  land  was  conveyed  by  F.  to  seven  per- 
sons designated  as  trustees  of  the  Associate  Congregation  of  Cambridge, 
"adhering  to  the  Associate  Presbytery  of  Pennsylvania,"  and  to  their 
successors  forever.  F.'s  wife  failing  to  join  in  the  conveyance  of 
1786,  in  1 8 10.  a  new  deed  was  made  to  fourteen  persons  (three  being 
the  same  as  formerly)  described  as  trustees  of  the  same  congregation, 
"adhering  to  the  principles  of  the  Associate  Synod  of  North  America, 
and  now  under  the  inspection  of  the  Associate  Presbytery  of  Cam- 
bridge, belonging  to  the  said  synod,  and  whereof  the  Rev.  Alexander 
Bullions  is  the  present  pastor,"  for  the  use  and  in  ti'ust  for  those  who 
then  were  or  should  thereafter  be  in  full  communion,  and  should  com- 
pose the  said  Associate  Congregation. 

In  1786,  a  church  was  built  on  this  property,  and  in  1833,  a  new 
one.  In  1808,  Dr.  Bullions  was  called  as  pastor  "by  the  elders  and 
other  members  of  the  Associate  Congregation  of  Cambridge,  in  full 
communion,  as  professed  by  the  Associate  Presbytery  of  Cambri4ge, 
as  subordinate  to  the  Associate  Synod  of  North  America."  And  Dr. 
Bullions  on  ordination  promised  to  submit  himself  to  the  admonition  of 
the  Cambridge  Presbytery.  In  1S38,  he  was  deposed  and  excommuni- 
cated by  this  Pregtey*ery ;  its  action  was  affirmed  by  the  Synod  of 
North  America,  the  pastorate  declared  vacant,  and  other  pastors  sent 
by  the  Synod  to  pi-each  temporarily,  but  a  majority  of  trustees  refused 
to  allow  them  to  preach,  but  permitted  Dr.  Bullions  to  continue.  The 
bill  prayed  that  the  offending  trustees  be  required  to  allow  a  clergy- 
man in  good  standing  to  preach,  that  they  be  enjoined  from  using  the, 
church  or  its  funds  in  support  of  any  other,  be  required  to  account  for 
all  money  so  expended,  that  they  be  removed,  and  Dr.  Bullions  re- 
strained from  acting  as  minister.  The  answer  alleged  that  the  greater 
part  of  the  subscriptions  by  which  the  new  church  was  built  was  con- 

'  Statement  of  fadts  condensed.  Arguments  and  much  of  the  opinion  omit- 
ted. Dissenting  opinion  of  Cady,  .T.,  omitted.  See  decision  of  court  of  ap- 
peals, affirming  the  decree  rendered  by  the  supreme  court,  11  N.  Y.  243. 


204  ROBERTSON   V.    BULLIONS.  §  39' 

tributed  by  supporters  of  Dr.  Bullions,  of  whom  there  were  340,  in- 
cluding 221  communicants,  all  the  elders  and  all  the  trustees  at  that 
time,  while  the  complainants  were  only  75  persons  including  60  com- 
municants ;  that  Dr.  Bullions  had  been  wrongfully  deposed  by  the 
Presbytery,  which  was  illegally  constituted,  and  that  neither  he  nor 
his  supporters  had  departed  from  the  principles  of  the  Associate 
church.  The  vice-chancellor  held  that  the  property  was  vested  in  the 
trustees  for  the  use  of  the  congregation,  in  accordance  with  the  dis- 
cipline and  government  of  the  Associate  church  of  North  America, 
which  did  not  allow  excommunicated  preachers  to  act  as  minister, 
and  the  appropriation  of  the  property  for  such  use  would  be  enjoined. 
Also  that  the  trustees  be  removed,  and  new  ones  be  elected  by  those 
who  adhered  to  the  Associate  Presbytery  of  Cambridge,  including 
those  who  statedly  worshiped  with  them ;  also  that  there  be  an  ac- 
counting for  the  use  of  the  property. 

The  statute  under  which  the  corporation  was  formed  provided : 
"That  it  shall  be  lawful  for  the  male  persons  of  full  age,  belonging 
to  any  church,  congregation,  or  religious  society,  now  or  hereafter 
to  be  established  in  this  state,  and  not  already  incorporated,  to  assem- 
ble at  the  church,  meeting-house,  or  other  place  v^here  they  statedly 
attend  for  divine  worship,  and  by  plurality  of  voices,  to  elect  any 
number  of  discreet  persons  of  their  church,  congregation  or  society, 
not  less  than  three. nor  exceeding  nine  in  number,  as  trustees,  to  take 
charge  of  the  estate  and  property  belonging  thereto,  and  to  transact 
all  affairs  relative  to  the  temporalities  thereof ;  and  that  at  such  elec- 
tion every  male  person  of  full  age,  who  has  statedly  worshiped  with 
such  church,  congregation  or  society,  and  has  formerly  been  con- 
sidered as  belonging  thereto,  shall  be  entitled  to  vote ;  and  the  said 
election  shall  be  conducted  as  follows:  the  minister  of  such  church, 
congregation  or  society,  or  in  case  of  his  death  or  absence,  one  of  the 
elders  or  deacons,  church  wardens  or  vestrymen  thereof,  and  for  want 
of  such  officers,  any  other  person  being  a  member  or  a  stated  hearer 
in  such  church,  congregation  or  society,  shall  publicly  notify  the  con- 
gregation of  the  time  vvhen,  and  place  where,  the  said  election  shall 
be  held,  at  least  fifteen  days  before  the  day  of  election ;  that  the  said 
notification  shall  be  given  for  two  successive  Sabbaths,  or  days  on 
which  said  church,  congregation  or  society,  shall  statedly  meet  for 
public  worship,  preceding  the  day  of  election ;  that  On  the  day  of  said 
election,  two  of  the  elders  or  church  wardens,  and  if  there  be  no  such 
officers,  then  two  of  the  members  of  the  said  church,  congregation  or 
society,  to  be  nominated  by  a  majority  of  members  present,  shall  pre- 
side at  such  election,-  receive  the  votes  of  the  electors,  be  the  judges 
of  the  qualifications  of  such  electors,  and  the  officers  to  return  the 
names  of  the  persons  who  by  plurality  of  voices  shall  be  elected  to 
serve  as  trustees  for  the  said  church,  congregation  or  society,  and  the 
said  returning  officers  shall  immediately  thereafter  certify  under  their 
hands  and  seals  the  names  of  the  persons  elected  to  sei-ve  as  trustees 
for  such  church,  congregation  or  society,  in  which  certificate  the  name 
or  title  by  which  the  said  trustees  and  their  successors  shall  forever 
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thereafter  be  called  and  known,  shall  be  particularly  mentioned  and 
described ;  which  said  certificate  being  proved  or  acknowledged  as 
above  directed  shall  be  recorded  as  aforesaid ;  and  such  trustees  and 
their  successors  shall  also  thereupon  by  virtue  of  this  act  be  a  body 
coiporate  by  the  name  or  title  expressed  in  such  certificate." 

The  law  also  empowered  the  tiustees  to  take  into  their  custody  and 
control  all  the  temporalities  belonging  to  the  church,  congregation  or 
society,  to  sue  and  be  sued,  to  purchase  and  hold  propei'ty  for  the  use 
of  the  same,  to  make  repairs,  to  regulate  the  renting  of  pews,  etc., 
and  all  other  matters  relating  to  the  temporal  concerns  and  revenues' 
of  such  church.  Appoint  clerk,  treasurer,  etc.  The  law  provided 
that  no  one  but  such  as  "shall  have  been  a  stated  attendant  on  divine 
worship  in  said  church,  and  shall  have  contributed  to  support"  of 
same,  shall  be  an  elector.  Ai}other  section  provided  that  the  salary  of  ' 
the  minister  should  be  fixed  by  a  majority  of  electors,  at  a  meeting 
called  for  that  purpose ;  provision  was  also  made  for  reducing  the 
number  of  trustees  to  not  less  than  three ;  for  reporting  yearly  reve- 
nues to  the  chancellor,  for  selling  all  the  property  in  certain  contin- 
gencies, and  upon  dissolution,  "for  the  religious  society  which  was 
connected  with  such  corporation  to  reincorporate"  in  a  way  prescribed.] 

Hand,  J.  *  *  «  Then  what  kind  of  corporations  are  they  ?  The 
answer  to  this  inquiry  may  be  of  some  importance  in  this  case.  Chan- 
cellor Kent,  in  his  Commentaries,  denominates  them  '  'ecclesiastical  cor- 
porations," and  Angel  &  Ames,  in  their  valuable  work  on  corporations, 
upon  this  authority  adopt  the  same  application.  (^  Kent,  274;  Angel 
&  Ames  on  Corporations,  33.)  Neither  cites  any  decision.  Consid- 
ering the  high  authority  from  whence  the  remark  emanates,  I  express 
a  dissent  with  much  timidity ;  but  with  deference,  I  think  it  correct. 
I  doubt  whether,  in  a  technicarsense,  there  are  any  ecclesiastical  cor- 
porations in  this  state,  particularly  under  the  third  section  of  this  act. 
As  an  ecclesiastical  body  they  have  no  legal  existence ;  they  have  no 
ecclesiastical  power.  They  are  not  controlled  by  and  can  not  control 
the  church,  or  any  church  judicatory,  or  interfere  in  spiritual  concerns. 
Their  object  and  purpose  is  to  manage  the  temporalities  of  the  society. 
"Ecclesiastical  corporations,"  says  Blackstone,  "are,  where  the  mem- 
bers who  compose  it  are  entirely  spiritual  persons,  such  as  bishops, 
certain  deans  and  prebendaries ;  all  archdeacons,  parsons  and  vicars, 
which  are  sole  corporations ;  deans  and  chapters  at  present,  and  for- 
merly prior  and  convent,  abbots  and  monks,  and  the  like,  bodies 
aggregate."  And  in  describing  the  class  of  lay  corporations,  known 
as  eleemosynary,  he  adds:  "And  all  these  eleemosynary  corporations 
are,  strictly  speaking,  lay,  and  not  ecclesiastical,  even  though  com- 
posed of  ecclesiastical  persons,  and  although  they  in  some  things  par- 
take of  the  nature,  privileges  and  restrictions  of  ecclesiastical  bodies." 
(i  Bl.  470.  And  see  Phillips  v.  Bury,  i  Ld.  Ray.  6;  Cawdrey's 
Case,  5  Co.  fol.  15;  2  Bac.  Abr.,  2;    i  Kyd,  22.) 

It  is  not  the  profession  of  piety  by  the  individuals  that  renders  the 
corporation,  of  which  they  are  the  members,  ecclesiastical.  The  cor- 
poration must  be  spiritual  in  « legal  and  not  in  a  popular  or  scriptural 
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sense.  Lay  corporations  may  be  for  tl;e  advancement  of  religion,  and 
the  members  may  all  be  clergymen,  even,  but  that  does  not  make  the 
corporation  ecclesiastical.  The  king  is  said,  in  Cawdrey's  case,  to  be 
"vicar  of  the  highest  of  kings,"  and  he  is  a  corporation,  but  I  believe 
he  is  not  considered  an  ecclesiastical  corporation.  And  if  he  were, 
it  would  be  because  he  is  the  head  of  the  church,  an  ecclesiastical  body 
in  law.  Dartmouth^  College  is  an  lay  and  not  an  ecclesiastical  corpo- 
ration, and  would  be  if  the  individual  members  were  all  ecclesiastical 
persons.  (Dartmouth  College  v.  Woodward,  4  Wheat.  518.  See 
the  opinion  of  Mr.  J.  Story,  Ang.  &  Ames,  34.)  And  one  distinctive 
feature  of  ecclesiastical  corporations  is,  that  they  are  subject  to  the  ju- 
risdiction of  the  ecclesiastical  courts  or  the  visitatorial  power  of  the 
ordinary,     (i  Bl.  471,  n.  i ;  Toml.  Die,  436;  i  Kyd,  22  ;  Holt,  C.J. , 

1  Show.  252.)  Our  religious  corporationshav6.no  such  amenabilities. 
There  the  ordinary  is  the  visitor  of  ecclesiastical  corporations,  and 
from  him  there  is  an  appeal.  The  king,  as  the  "supreme  ordinary," 
visits  the  metropolitan,  and  the  metropolitan  the  bishop.  Church 
wardens  (in  England)  are  said  to  be  lay  corporations,  although  insti- 
tuted for  the  benefit  and  advancement  of  religion  and  to  suppress  pro- 
faneness  and  immorality,  and  to  see  that  public  worship  be  performed 
with  due-decency  and  reverence;  and  are  elected  by  the  parish  or  the 
minister  and  parish,  (i  Bac.  Abr.,  597;  Dawson  v.  Fowle,  Hardr. 
378.  Holt,  C.  J.,  in  Rex  v.  Rees,  12  Mod.  116.  Toml.  Die, 
"Church  wardens."  i  Lill.  Abr.  "Churchwardens."  i  Burn's  Eccl. 
L.,  378.)  It  may  be  added,  that  our  corporations  have  power  to  build 
school-houses  and  dwellings  for  the  minister,  and  other  buildings,  etc. 
If  these  were  ecclesiastical  corporations,  there  would  be  no  visitor,  for 
the  reason  that  no  person  or  officer,  vvith  us,  has  any  such  jurisdiction. 
That  system  is  a  part  of  the  ecclesiastical  polity  of  England,  and  does 
not  apply  to  our  religious  corporations.     (2  Kent,  304.) 

If  lay  corporations  then  they  are  either  eleemosynary  or  civil.  If 
the  former,  the  visitatorial  power  is  with  the  founders  or  their  heirs ; 
unless  it  has  been  delegated  by  them  to  some  other  person.  If  a  civil 
corporation,  they  are  not  subject  to  this  species  of  visitation  at  all. , 
(2  Kent,  304.)  Perhaps,  for  the  purpose  of  ascertaining  the  power 
of  a  court  of  chancery  in  this  case,  it  is  not  important  to  decide 
whether  they  are  eleemosynary  or  civil ;  for  that  court  has  no  visitai- 
torial  power  over  a  private  eleemosynary  corporation.  Where  there 
is  a  failure  or  want  of  a  visitor  in  such  cases,  in  England,  the  crown 
becoines  the  visitor,  and  that  power  is  exercised  by  the  court  of  king's 
bench  if  not  a  charity  (Rex  v.  Gregory,  4  T.  R.  240,  i,  n.),  and  if  a 
charity,  within  the  statute  of  charitable  uses  (43  Eliz.,  ch.  4),  by  a 
petition  to  the  great  seal  and  not  by  bilL  or  information  ;  and  then  the 
lord  chancellor  acts  in  his  visitatorial  capacity.    (Ex  parte  Wrangham, 

2  Ves.  Jr.  609;  Attorney-General  v.  Earl  of  Clarendon,  17  Ves.  Jr. 
499;  Attorney-General  v.  Dixie,  13  Ves.  Jr.  519;  Attorney-General 
v.  Smart,  I  Ves.  Sen.  92;  In  re  Bedford  Charity,  2  Swanst.  524; 
Dann,  Ex  parte,  9  Ves.  547,  3  Atk.  109,  i  Jac.  i ;  Hill  on  Trustees, 
460.)     His  jurisdiction  over  charities, %t  is  said,  is  a,  personal  author- 
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ity  of  the  chancellor,  and  not  within  the  ordinary  powers  of  equity. 
(Corporation  of  Bedford  v.  Lenthall,  2  Atk.  553.)  I  am  aware  of 
the  conflict  of  opinion  in  the  English  courts  as  to  the  extent  of  the 
jurisdiction  of  the  king's  bench  in  cases  of  private  eleemosynary 
foundations.  (King  v.  Cath.  Hall,  4  T.  R.  233  ;  Eden  v.  Footer,  2 
P.  Wms.  326,  12  Mod.  116,  F.  N.  B.  42;  King  v.  Bishop  of  Ches- 
ter, 2  Str.  797;  Rex  v.  Gregory,  4  T.  R.  240,  i,  n. ;  Green  v.  Ruther- 
food,  I  Ves,  Sen.  471;  King  v.  Bishop  of  Ely,  2  T.  R.  339;  Ex 
parte  Wrangham,  supra.')  Visitatorial  power,  perhaps,  is  not  now 
professional  language  when  speaking  of  the  law  courts ;  but  the  king's 
bench  has  a  superintendent  authority  where  other  jurisdictions  are  de- 
ficient. And  at  all  events,  the  power  where  it  exists  on  the  other  side 
of  the  courts  belongs  to  the  great  seal  and  not  to  chancery  as  a  court 
of  equity  jurisdiction,  except  on  the  ground  of  trust. 

But  I  am  inclined  to  the  opinion  that  these  corporations  are  not 
eleemosynary,  although  occasion  ally'so  called.  Eleemosynary  .corpora- 
tions "are  constituted  for  the  perpetual  distribution  of  the  free  alms  or 
bounty  of  the  founder  of  them,  to  such  persons  as  he  has  directed," 
(i  BL,  471);  and  are  of  two  general  descriptions ;  hospitals  for  the 
maintenance  and  relief  of  poor  and  impotent  persons,  and  colleges  for 
the  promotion  of  learning,  and  the  support  of  pei'sons  engaged  in 
literary  pursuits.  Blackstone  says,  that  the  universities  of  Cambridge 
and  Oxford  are  not  eleemosynary/Corporations,  "though  stipends  are 
annexed  to  particular  magistrates  and  professors,  any  more  than  other 
corporations  where  the  acting  officers  have  standing  salaries,  for  these 
afre  rewards  fro  opere  et  labore^  not  charitable  donations  only,  since 
every  stipend  is  preceded  by  service  and  duty."  No  writer  upon 
elementary  law  uses  the  term  in  a  different  sense  than  that  given  by 
Blackstone,  which  also  accords  with  its  etymology.  (2  Kent,  274;  i 
Wooddes. ,  §  474  ;  i  Kyd  on  Corp.,  25;  Phillips  v.  Bury,  i  Ld.  Ray.  5, 
s.  c.  2  T.  R.  346,  s.  c.  Holt,  724;  Webst.  Die.  tit.  Eleemosynary; 
Babb  V.  Reed,  5  Rawle  151.)  Those  institutions  ai-e  considered  of 
this  kind,  where  the  plan  is  one  of  bounty,  charity,  and  benevolence 
to  others;  not  those  which  are  for  the  use  of,  and  beneficial  and  make 
return  to,  the  donors.  Even  a  school,  unless  it  be  a  free  school,, does 
not  come  within  the  statute  of  charitable  uses,  43  Eliz.  (Attorney- 
General  v.  Hewer,  2  Vern.  387.)  In  this  very  case,  the  land  was  pur- 
chased and  paid  for  by,  and  conveyed  to  the  society  for  their  own  use, 
and  the  "attorney-general  is  not  a  necessary  party.  Religious  societies 
may  be  the  means  of  dispensing  the  richest  bounties,  but  the  bene- 
ficiaries are,  in  a  great  measure,  the  foui]ders  themselves. 

If,  then,  these  corporations  are  not  ecclesiastical  nor  eleemosynary, 
they  fall  into  the  remaining  class,  private  and  civil.  I  think  they 
possess  the  nature  and  qualifications  of  private,  civil  corporations, 
created  mainly  for  the  purpose  of  aiding  in  the  promotion  and  enjoy- 
ment of  religipn.by  managing  the  property  of  the  churCh.  Civil  cor- 
porations are-subject  to  no  visitation,  except  in  England  by  the  king, 
who  exercises  this  power  in  the  king's  bench,  which  is  his  representa- 
tive, by  mandamus  or  quo  warranto;  and  here  this  power,  in  a  degree, 
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belongs  to  the  government  and  was  exercised,  in  our  supreme  court, 
which  is  the  representative,  in  our  judicial  system,  of  the  king's  bench, 
and,  in  the  same  manner,  if  such  power  did  formerly  exist  here  at  all, 
as  the  king's  bench  superintends  the  civil  corporations  of  the  kingdom. 
(3  BL,  42  ;  2  Kyd  on  Corp.,  174;  2  Kent,  304;  Ordinance  of  1704, 
establishing  our  Supreme  Court;  2d  R.  L.  App.  6.)  Our  statutes 
now  give  certain  powers  over  corporations  to  the  supreme  court  and 
the  court  of  chancery,  but  religious  corporations  are'  expressly  ex- 
cepted from  their  operation,  (i  R.  S.  603,  §  5,  605,  §  11 ;  2  R.  S. 
462,  §§  33,  35  ;  466,  §  57.)  So  the  law,  as  to  these,  remains  as  be- 
fore. The  king  of  England  and  thd  legislature  here,  as  founders  in  a 
certain  sense  of  all  civil  corporations,  are  said  to  have  visitatorial  ca- 
pacity; ^nd  they  are  visited  and  inspected,  where  no  statute  interposes, 
in  the  court  of  king's  bench  according  to  the  rules  of  common  law, 
and  not  elsewhere'  or  by  other  authority,  (i  BL,  481 ;  Attorney-Gen- 
eral V.  Utica  Ins.  Co.,  2  John  Ch.  Rep.  371 ;  Auburn  Academy  v. 
Strongj'Hopk.  R.  278;  2  Kent,  300.)  But  whether  ecclesiastical, 
eleemosynary  or  civil,  our  court  of  chancery  has  no  jurisdiction  as 
visitor  over  these  religious  corporations.     *     *     * 

Another  important  inquiry  is,  who  are  the  corporators?  This  is  not 
without  difficulty.  Chancellor  Walworth,  in  Lawyer  v.  Cipperly, 
says  that  the  statute  of  1784  recognized  three  distinct  classes  or  bodies 
existing  in  a  religious  corporation;  "the  church  or  spiritual  body, 
consisting  of  the  office-bearers  and  communicants;  the  congregation 
or  electors,  embracing  all  the  stated  hearers  or  attendants  on  divine 
worship  who  are  competent  to  vote  for  trustees ;  and  the  trustees  of 
the  corporation."  (7  Paige,  285.  See  16  Mass.  503,4;  10  Pick. 
193;    II  Pick.  494.)      *     *     * 

The  chancellor  adds,  in  The  Baptist  Church  in  Hartford  v.  With- 
erell,  that,  although  a  church  or  body  of  professing  Christians  is  almost 
uniformly  connected  with  such  a  society  or"  congregation,  the  members 
of  the  church  have  no  other  or  great-er  rights  than  any  other  members 
of  the  society  who  statedly  attend  with  them  for  the  purposes  of  divine 
worship.  (3  Paige,  301.)  If  it  be  one  of  the  integral  parts  of  the 
corporation,  and  the  church  should  become  extinct,  the  corporation 
would  be  dissolved.  That  was  so  settled  in  the  well-considered  case 
of  King  V.  Pasmore  (3  T.  R.  i^g).  This  would  be  so  clearly,  unless 
the  corporators  have  power  to  restore  the  church.  A  neglect  to  elect 
trustees  is  provided  for  by  the  statute,  and  is,  perhaps,  more  properly 
a  suspension.  (Phillips  v.  Wickham,  i  Paige  590.  And  see  Angel 
&  Ames  on  Corporations,  464,  734,  5.)  The  language  of  the  third 
section  is  that  it  shall  be  lawful  for  the  "male  persons  belonging  to 
any  other  church,  congregation  or  religious  society"  to  choose  the 
trustees.  The  whole  statute  has  reference  to  religious  associations.  A 
"church"  (ecclesia)  may  be:  First,  a  temple  or  building  consecrated 
to  the  honor  of  God  and  religion ;  or  second,  an  assembly  of  persons 
united  by  the  profession  of  the  same  Christian  faith,  met  together 
for  religious  worship.  (Jac.  Law  Diet.  "Church;"  Toml.  Die. 
"Church;"  5  Petersd.  Abr.,  409;  Town  of  Pawlet  v.  Clark,  9  Cranch 
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292.)  These  give  the  legal,  though  the  word  has  various  popular,  defi- 
nitions. (Webster's  Die.  "Church.")  In  our  statute  I  think  it  is  used 
in  the  sense  of  the  second  definition  above.  "Congregation"  has  per- 
haps no  settled  legal  signification.  The  pleadings  in  this  case  state  and 
admit  that  in  the  Associate  Church  it  is  used  to  designate  a  local  church, 
and  it  would  seem  that  the  word  "church"  with  them  implies  the 
church  of  that  denomination  in  its  aggregate  capacity,  the  same  as  the 
term  "Church  of  England,"  which  is  not  a  corporation.  (Town  of 
Pawlet  V.  Clark,  9  Cranch  292,  Stoiy,  J. ;  Comm.  v.  Green,  4  Whart. 
531.)'  The  word  "congregation"  occurs  frequently  in  the  books 
made  exhibits  in  this  suit.  (See  the  Ordination  Vows,  in  the  book  con- 
taining the  Narrative  and  the  Declaration  and  Testimony,  174  et  seq.; 
the  Form  of  Church  Government,  "Of  Particular  Congregations,"  p. 
572;  Perdivan,  b.  i,  tit.  i,  and,  indeed,  throughout;  2  Gib's  Display 
76,  and  Church  Government,  art.  3.)  "Congregation"  was  an  ap- 
pellation given  to  the  Protestants  in  Scotland  in  1.559,  from  their 
union.  (Robertson's  Histoiy  of  Scotland,  b.  2.)  The  term  is  used 
in  the  penal  laws  of  England  against  disturbing  public  worship,  par- 
ticularly those  to  protect  the  worship  of  Protestant  dissenters.  ,  (i  W. 
&  M.,  ch.  iS.)  But,  as  used  in  this  statute,  a  congregation,  I  take 
it,  is  an  assembly  met,  or  a  body  of  persons  who  usually  meet  in  some 
stated  place  for  the  worship  of  God  and  religious  instruction,  and 
may  or  may  not  include  a  church  or  spiritual  body. 

And  the  same  may  be  said  of  the  term  "religious  society,"  used  in 
the  same  connection  in  the  third  section.  The  church,  congregation 
or  society  must,  to  organize,  have  stated  "divine  worship,"  fdr  the 
electors  must  have  attended  the  same  to  constitute  them  such  by  the' 
third  and  seventh  sections.  Whether  religion  and  divine  worship  in 
their  broadest  sense,  or  Christian  sects  only,  are  intended,  it  is  not 
necessary  now  to  inquire.  The  statute  declares  that  the  persons 
chosen  trustees  shall  be  a  body  corporate.  Most  of  our  statutes,  in 
similar  cases,  use  different  expressions;  as  in  the  acts  for  the  incor- 
poration of  literary,  manufacturing,  and  medical  societies,  cities  and 
villages,  etc.  And  the  13th  and  r6th  sections  speak  of  the  corpora- 
tion being  dissolved  (not  suspended)  and  authorizes  the  "religious 
society  which  was  connected  therewith"  to  reincorporate.  But  the 
9th  section  permits  a  religious  corporation  to  reduce  the  number  of 
trustees,  and  the  congregation  or  society,  I  think,  is  there  intended. 
The  nth  section  speaks,  of  the  "society,  to  which  the  real  estate 
so  sold  did  belong;"  and  the  act  of  1826  declares  that  if  there  be  an 
omission  to  elect  trustees,  the  church,  congregation  or  religious  society 
shall  not  be  deemed  thereby  t&  have  been  dissolved.  Several  ambigu- 
ous expressions  of  this  nature  are  found  in  the  statute.  Upon  the 
whole,  I  am  inclined  to  think,  all  of  the  electors  are  corporators. 
They  elect  th§  trustees  and  frorn  their  owxi  body,  and  these  are  the 
officers  of  the  society.  It  is  tine,  a  right  of  election  is  often  vested  in 
others  besides  the  corporators-.  This  is  almost  invariably  so  with  sole 
corporations.  Church  wardens,  who  are  a  corporation  for  certain  pur- 
14 — WiL.  Cases. 
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poses,  are  elected  by  the  parish,  or  by  the  minister  and  parish.  But 
several  opinions  concur  in  the  position  that  the  elector^  are  corpo- 
rators. Those  pf  Chancellor  Walworth  in  the  Baptist  Church  v. 
Witherell,^  and  Lawyer  v.  Cipperly,^  have  been  stated.  A.  V.  Ch. 
Sandford  seems  to  have  entertained  the  same  opinion.  (Cammeyer 
V.  United  German  Lutheran  Churches,  2  Sandf.,  ch.  18.6),  and  so 
I  infer  did  Gardiner,  president,  in  Miller  v.  Gable,  in  the  court  for 
the  correction  of  errors.  (2  Denio  548.)  The  persons  entitled  to  vote 
are  designated  by  the  statute.  At  the  first  election,  for  the  purpose 
of  organizing,  they  must  be  male  adults,  belonging  to  the  church, 
congregation,  or  society,  and  must  have  statedly  worshiped  with  the 
same,  or  have  formerly  been  considered  as  belonging  thereto.  And 
after  the  first  election  they  must  have  been  stated  attendants  on  divine 
worship  in  said  church,  congregation  or  society,  at  least  one  year 
previous,  and  have  contributed  to  the  support  of  the  church,  congre- 
gation or  society,  according  to  its  usages  and  customs. 

The  statute,  therefore,  declares  who  are  the  corporators,  and  the  court 
of  chancery  can  not  indirectly  disfranchise  a  member  by  declaring  that 
he  does  not  possess  the  necessary  qualifications.  That  power  is  ex- 
pressly given  to  others  by  the  act,  and  law  courts,  iij  case  of  contro- 
versy, alone  can  review  the  matter,  if  that  can  be  done  by  any  tribunal. 

If  the  foregoing  views  are  correct,  then  those  parts  of  the  decree 
appealed  from  in  this  case,  which  removed  some  of  the  defendants  as 
trustees  or  officers  of  the  corporation,  and  which  declare  that  the  ad- 
herents of  Dr.  Bullions  are  not  members  of  the  corporation,  and  who 
are  electors  therein,  and  which  provide  for  a  new  election  of  trus- 
tees, are  erroneous ;  the  court  of  chancery  having  no  power  of  amotion 
of  an  officer  of  thpse  corporations,  or  to  disfranchise  a  member  thereof, 
or  interfere  with  or  control  the  election  of  its  officers. 

But,  although  a  court  of  chancery  has  no  jurisdiction  with  regard  to 
the  election  or  amotion  of  corporators,  it  may,  in  some  cases,  where  a 
corporation  is  a  trustee,  take  from  it  the  trust  fund,  if  the  trust  be 
abused.     «     *     * 

In  this  case  the  corporation,  together  with  four  of  the  six  trustees, 
and  Dr.  Bullions,  claiming  to  be  and  officiating  as  minister,  are  made 
defendants.  It  is  admitted  that  the  legal  estate  is  in  the  corpora- 
tion. The  officers  of  the  corporatioUj  as  individuals,  have  no  more 
beneficial  interest  than  any  other  corporators.  It  was  said  in  Ver- 
plank  V.  The  Mer.  Ins.  Co.  that  the  relation  of  cestui  que  trust  and 
trustee  does  not  exist  between  the  corporation  and  stockholders  of  an 
incorporated  company,  (i  Edw.  Ch.  Rep.  47,  per  McCoun,  V.  C.) 
But  the  vice-chancellor  fuither  added,  that  a  relation  was  created  be- 
tween the  stockholders  and  those  directors,  who  in  their  character  of 
trustees  become  accountable  for  any  dereliction  of  duty  or  violatiort  of 
the  trust  reposed  in  them.  And  he  saw  no  objection  tQ  the  exercise 
of  an  equity  power  over  such  persons,  in  the  same  manner  as  it  would 
be  exercised  over  any  other  trustees.  Now  a  tnistee  is  a  "person  in 
whom  some  estate,  interest  or  power,  in  or  affecting  property  of  any, 

13  Paige  296.  ='7  Paige  281. 
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description,  is  vested  for  the  benefit  of  another."  (Hill  on  Trustees, 
411.)  In  The  People  v.  Runkle  the  congregation  are  said  to  be  the 
constituents  of  the  trustees.  (9  John.  156.)  In  the  case  of  the 
Dutch  Chui'ch  in. Garden  Street  v.  Mott,  the  chancellor  speaks  of  the 
legislature  having  power  to  "transfer  the  legal  title  from  the  naked 
trustees  to  iihe  cestui  que  trusty  after  the  latter  were  incorporated." 
(7  Paige  82.)  In  Gable  v.  Miller,  the  chancellor  decided  .that  the 
property  of  the  corporation  was  held  in  trust  for  the  support  of  the 
worship  of  God  by  a  church  to  be  in  a  particular  connection ;  and  for 
teaching  certain  particular  doctrines.  (lo  Paige  649.)  Senator 
Porter,  in  the  same  cause,  in  deliving  an  opinion  in  the  court  for  the 
correction  of  errors,  in  favor  of  sustaining  the  decree,  considered  those 
members  of  the  church  who  had  remained  faithful  to  their  allegiance 
to  the  government  of  the  church  as  "the  rightful  members  of  the  church, 
and  the  only  cestuis  que  trust  of  the  property  held  for  the  use  of  the 
church."  (2  Denio  568.)  In  Bowden  v.  McLeod,  Vice-Chancellor 
McCpun  thought  equity  would  exercise  jurisdiction  over  the  property 
of  religious  societies,  as  being  trust  property.  In  that  case,  by  a 
special  act,  the  minister,  elders  and  deacons  were  constituted  trustees  for 
life,  (i  Edw.  Ch.  Rep.  588.  And  see  16  Mass.  495,  505,  510.)  By 
the  fourth  section  of  the  statute  under  which  religious  societies  are  in- 
corporated, the  trustees,  as  we  have  seen,  take  possession  of  and  hold  all 
the  estate,  whether  real  or  personal,  and  whether  before  held  directly 
by  the  church,  congregation  or  society,  or  by  some  other  person  to 
their  use,  and  however  acquired,  or  by  whomsoever  held ;  and  they 
may  purchase  and  demise,  lease  and  improve  the  same  for  the  use  of 
the  church,  congregation  or  society,  or  other  pious  uses.     »     *     * 

The  legal  estate  is  clearly  in  the  trustees,  and  they  are  to  manage 
the  same,  and  regulate  and  order  all  matters,  relating  to  the  temporal 
concerns  and  revenues  of  the  church,  congregation  or  society.  It  is 
said  they  hold  the  property  in  trust,  and  this  is  so  stated  in  the  plead- 
ings. But  I  think  not  in  the  ordinary  sense  of  that  expression.  They 
too,  individually,  are  usually  cestuis  que  trusty  only  holding  the  legal 
estat§  while  in  office,  but  in  the  management  of  it,  and  in  everything 
relating  to  their  responsibility,  they  are  upon  the  same  footing  with 
the  officers  of  any  incorporated  company,  and  liable  for  fraud  or  neg- 
ligence, or  gross  mismanagement.  Mere  trustees  are  liable  for  these, 
but  in  this  case  the  tnistees  are,  as  to  the  management  of  the  prop- 
erty, more  properly  officers  or  agents,  and  with  a  broader  discretion 
ih  some  respects  than  mere  trustees.  (Ang.  &  Ames  on  Corp., 
306—7.)     «     *     « 

This  brings  us  to  the  great  question  in  this  cause :  are  the  defend- 
ants, or  any  of  them,  violating  the  trust  reposed  in  them,  or  their 
duty,  by  adhering  to  and  supporting  Dr.  Bullions.?  For,  if  that  is  so, 
although  a  court  of  chancery  can  not  remove  them  and  can  not  divest 
them  of  this  property,  it  can  compel  them  to  do  their  duty  in  relation 
to  it.     *     *     * 

Upon  this  examination  of  the  subject,  it  seems  to  me  that  certain 
general  rules  are  applicable  to  these  institutions  when  incorporated 
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under  the  third  section  of  the  act — that  chancery  has  no  power  to  dis- 
franchise one  of  the  members,  nor  to  remove  the  trustees  or  declare 
their  election  void ;  nor  direct  who  shall  vote ;  or  in  any  way  interfere 
with  their  election.  This  I  have  already  very  fully  considered ;  that 
the  trustees  may  be  restrained  from  wasting  the  property,  and  from 
such  management  of  it  as  the  court  can  clearly  see,  unreasonable  and 
unconscientiously  deprives  the  society,  or  some  part  of  it,  of  its  enjoy- 
ment ;  and  also  from  applying  it  to  the  promotion  of  tenets  clearly  op- 
posed and  adverse  to  the  fundamental  principles  of  the  faith  and  doc- 
trine professed  by  the  church  or  society  at  the  time  the  corporation 
purchased  the  property.  But  the  exercise  of  this  jurisdiction  should 
generally  be  restrictive,  and  not  mandatory ;  for  the  statute  is  their 
guide  and  authority  for  the  future,  and  gives  a  very  broad  margin  for  the 
exercise  of  discretion  and  religious  freedom.  (Lord  Cottenham  in 
The  Attorney-General  v.  Shore,  "^  in  the  House  of  Lords  ;  Lord  Broug- 
ham in  Milligan  v.  Mitchell;^  Lane  v.Newdigate,  loVes.  193  ;)  that  the 
support  of  particular  doctrines,  or  systems  of  worship  or  government, 
or  a  connection  with  some  particular  judicatory,  may  be  made  a  con- 
dition in  a  grant  or  donation,  but  if  no  such  condition  be  expressed, 
none  should  be  implied,  except  as  to  cardinal  points.  This  last  prin- 
ciple, I  think,  may  be  deduced  from  the  cases  already  cited,  particu- 
larly The  Attorney-General  v.  Pearson,'  The  Attorney-General 
V.  Shore,'  The  Attorney-General  v.  Drummond,*  Craigdallie  v. 
Aikman,=  Milligan  v.  Mitchell,^  Porter  v.  Clark,«  Miller  v.  Gable,' 
Baptist  Church  v.  Witherell,'  Lawyer  v.  Cipperly,'  The  Presbyte- 
rian Church  V.  Johnston.'"  It  is  hardly  necessary  to  remark  that, 
jn  Deun  v.  Bolton,''  the  office  bearers  of  the  church  were, 
by  statute,  ex  officio  trustees,  and  of  course  a  deposition  of 
the  former  would  be  an  amotion  of  the  latter.  Another  general 
rule  is,  that  the  church  or  spiritual  body  is  authorized  to  call  the  min- 
ister, either  by  itself  or  by  some  other  mode,  according  to  usage.  In 
order  to  reach  the  revenues  of  the  corporation,  that  call  must  be  rati- 
fied by  the  congregation  or  body  entitled  to  elect  trustees,  by  fixing 
the  salary  of  the  minister ;  and  then  the  trustee  may  apply  the  reve- 
nues to  his  support.      *     *     * 

But  whether  the  use  of  the  house  by  a  majority  of  the  congrega- 
tion under  the  ministry  of  the  defendant.  Dr.  Bullions,  is  such  an  act 
as  that  the  minority  can  complain  in  this  court,  and  ask  for  restrictive 
measures,  is  a  point  of  much  difficulty.  «  »  »  Jt  must  be  remem- 
bered that  this  associate  church  adheres  to  the  presbyterial  form  of 
government.  (Dec.  and  Tes.,  p.  3,  art.  8,  Ch.  Gov.  andDis.,p.  i, 
art.  4;  p.  3,  art.  12.)  And  after  the  cases  of  Diefendorf  v.  Re- 
formed Calvinistic Church,'^  and  The  Dutch  Church  v.  Bradford,"  I 

1  7  Sim.  309 n,  9  CI.  &  F.  E.  355.  '2  Denio  492. 
n  Myl.  &  K.  446,  3  Myl.  &  C.  72,        83  Paige  296. 

433,511.  '7  Paige  281. 

s  7  Sim.  290.  '»1  Watts  &  S.  9. 

» 1  Con.  &  L.  210.  "  7  Halst.  206. 

'  1  Dew's  P.  C.  1.  '^20  Jah  n .  12. 

«2  Sim.  520.  "8Cowen457. 
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do  not  see  how  we  can  look  beyond  the  decision  of  the  synod.  All  the 
authorities  agree  that  the  civil  courts  can  not,  upon  the  merits,  over- 
hale  the  decisions  of  ecclesiastical  judicatories  in  matters  properly 
within  their  province.  Dr.  Bullions  himself  took  the  case  to  the  synod, 
and  the  deposition  of  a  minister  is  purely  an  ecclesiastical  matter ; 
though  the  effect  of  that  deposition  upon  civil  rights  is  quite  another 
thing.  The  church  judicatories  had  power  to  depose  him,  but  they 
could  not  sequester  the  property  of  •  the  corporation,  nor  compel  the 
congregation,  against  the  will  of  a  majority,  and  the  trustees,  to  re- 
ceive a  minister.  The  defendants,  in  their  answer,  admit  that  a  min- 
ister who  is  under  rightful  sentence  of  excommunication  can  not  be 
permitted  to  occupy  the  pulpit  or  administer  divine  ordinances.  Our 
courts  have,  as  we  have  seen,  declared  that  such  dissolution  of  the 
connection  between  pastor  and  flock  discharges  the  civil  contract, 
even  the  individual  subscriptions  for  the  support  of  the  former.  It  is 
true,  a  majority  of  the  church  in  those  cases  were  probably  opposed 
to  the  minister,  but  the  decisions  were  not  put  upon  that  ground.  Dr. 
Bullions  must,  for  the  purpose  of  this  case,  be  deemed  deposed  from 
the  office  of  the  holy  ministry;  and,  notwithstanding  a  large  majority 
of  this  enlightened  society  still  consider  him  in  good  standing,  a  mi- 
nority of  the  corporators  are  of  the  opposite  opinion,  and,  giving  full 
effect  to  proceedings  against  him,  insist  that  his  employment  is  a  griev- 
ance that  deprives  them  of  a  reasonable  enjoyment  of  the  corporate 
property,  which  can  be  redressed  in  this  court.  And  with  much  hesi- 
tation, I  have  come  to  the  conclusion  that,  upon  this  point,  the  law  is 
with  them.     «     *     * 

There  must  be  a  decree  restraining  the  defendants  from  using  the 
temporalities  of  the  corporation  for  the  support  of  Dr.  Bullions'  min- 
istry as'  long  as  he  is  under  sentence  of  deprivation.  All  the  other 
portions  of  the  decree  which  have  been  appealed  from  must  be  re- 
versed. Neither  party  can  have  costs  against  the  other  on  this 
appeial.  The  complainants  have  asked  too  much,  and  neither  side  is 
free  froin  blame.  The  rule  is,  where  both  parties  have  claimed  what 
they  are  not  entitled  to,  and  each  has  succeeded  as  to  part  of  the  mat- 
ters in  litigation  between  them,  to  give  costs  to  neither.  (Crippen  v. 
Hermance,  9  Paige  211.)  Nor  am  I  disposed  to  burden  the  corpo- 
rate funds  with  the  costs,  except  the  costs  of  putting  in  the  answer  by 
the  corporation.     Each  party  must  in  all  other  respects  bear  their  own. 

It  was  stated  on  the  argument  that  the  complainants,  under  the 
vice-chancellor's  decree,  had  taken  possession  of  and  occupied  the 
church  edifice.  The  defendants,  who  were  trustees  at  the  time  of  the 
commencement  of  the  suit,  and  their  successors,  are  entitled'  to  the 
possession  of  the  property  of  the  corporation,  but,  under  all  the  cir- 
cumstances of  this  case,  there  should  be  no  accounting  for  the  mere 
use  of  the  property. 

If  there  has  been  waste  or  destruction  of  property,  that  should  be 
made  good. 

Paige,  P.  J.,  concurred. 

(Dissenting  opinion  of  Cady,  J.,  omitted.) 
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Sec.  40.    Same.     Civil  corporations  are: 

1.  Quasi. 

2.  Pure  or  complete. 

THE    BOARD    OF    COMMISSIONERS    OF   HAMILTON    COUNTY    v. 

MIGHELS.' 

1857.     ■'•^  '^^^  Supreme  Court  of  Ohio.     7  Ohio  State  Reports 

109-125. 

In  error  to  the  superior  court  of  Cincinnati. 

Brinkerhopp,  J.  The  defendant  in  error  brought  suit  in  the 
superior  court  of  Cincinnati  against  the  plaintiffs  in  error,  and,  on  the 
14th  of  May,  1855,  filed  therein  the  following  petition,  to  wit:  "The 
plaintiff,  a  citizen  of  the  state  of  Ohio,  and  a  resident  of  the  county  of 
Hamilton,  says  that  the  defendants,  the  board  of  county  commission- 
ers of  the  county  of  Hamilton,  in  the  state  of  Ohio,  being  authorized 
by  law,  in  the  exercise,  of  their  discretion,  to  erect  a  good  and  con- 
venient court-house,  upon  such  plan  as  they  might  project,  in  the  city 
of  Cincinnati,  the  seat  of  justice  of  such  county,  were,  on  the  eleventh 
and  twelfth  days  of  December,  1854,  engaged  in  the  erection  of  such 
court-house,  in  the  city  of  Cincinnati,  which  building  was  designed 
and  then  used  for  the  holding  of  the  courts  of  the  county  of  Hamil- 
ton, and  for  the  offices  of  the  sheriff,  clerk  of  the  courts  and  certain 
other  county  officers,  under  the  direction  and  sanction  of  the  defend- 
ants. On  the  eleventh  and  twelfth  days  of  December,  1854,  the 
rooms  of  the  northwest  corner  of  said  building,  on  the  first  floor,  were 
used,  under  the  direction  of  the  defendants,  for  the  holding  of  the 
criminal  court  of  Hamilton  county,  and  a  certain  trial  was  then  and 
there  had,  at  which  the  plaintiff  was  required,  by  a  writ  of  subpena, 
to  appear  and  testify,  and  was  detained  under  the  order  of  the  court,  as 
such  witness,  till  night.     In  the  erection  hi  such  court-house,  upon  the 

'  Arguments  and  part  of  opinion  omitted. 
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plan  projected  by  the  defendants,  there  was  a  certain  stairway  from  the 
first  to  the  second  floor,  opposite  to  the  main  entrance  into  the  building, 
which  persons  in  their  egress  from  the  said  court-room  by  the  usual 
passages  into  the  street  must  necessarily  pass,  and  under  said  stair- 
way was  a  large  opening  into  the  cellar,  which  the  defendants  wrong- 
fully and  unjustly  permitted  to  remain  open,  unprotected  and 
uncovered,  and  wrongfully  and  negligently  omitted  in  any  manner  to 
guard  the  same,  so  as  to  prevent  persons  passing  along  said  passage 
from  falling  into  such  opening,  and  wholly  omitted  to  light  the  same 
at  night,  by  reason  whereof,  and  for  want  of  such  light  and  protection 
over  said  opening,  the  plaintiff,  being  such  witness  required  to  be 
in  such  building,  and  -necessarily  detained  there  in  obedience  to  the 
order  of  said  criminal  court  of  Hamilton  county,  till  after  nightfall  on 
the  twelfth  day  of  December,  1854,  in  passing  along  said  passages  on 
his  way  from  the  court-room  to  the  street,  necessarily  and  unavoidably 
slipped  and  fell  into  said  opening,  and  thereby  the  thigh  and  two  ribs 
of  the  plaintiff  were  fractured  and  broken,  and  the  plaintiff  became 
sick,  lame  and  disordered,  and  so  remained  for  a  long  space  of  time, 
during  all  which  time  he  suffered  great  pain,  and  was  prevented  from 
attending  to  and  transacting  his  necessary  and  lawful  business,  and 
was  obliged  to  expend  and  did  expend  a  large  sum  of  money  in  en- 
deavoring to  get  healed  of  said  wound,  sickness  or  disorder.  The 
plaintiff,  therefore,  demands  judgment  against  the  defendants  for 
$10,000  damages." 

To  this  petition  the  defendants  below  demurred  on  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Qn 
hearing,  the  demurrer  was  overruled  and  leave  was  taken  to  answer. 
An  answer  was  filed,  admitting  a  part  of  the  material  facts  alleged 
in  the  petition,  and  denying  the  remainder.  The  case  was  tried  by  a 
juiy  who  found  the  issues  in  favor  of  the  plaintiff  below,  and  assessed 
his  damages  at  $7,750.  After  motions  for  a  new  trial,  and  in  arrest 
of  judgment  were  made,  heard  and  overruled,  judgment  was  entered 
on  the  verdict.  No  bill  of  exceptions  was  taken  to  any  ruling  of  the 
court  below  on  the  trial. 

The  case  having  been  reviewed  on  error  by  the  superior  court  at 
general  term,  and  the  judgment  there  affirmed,  a  petition  in  error  is 
filed  here  to  reverse  that  judgment  of  affirmance. 

All  the  errors  assigned  or  assignable  on  the  record  present  but  the 
single  question  which  was  originally  made  by  the  demurrer  to  the 
petition,  i.  e.,  does  the  petition  state  facts  sufficient  to  constitute  a 
cause  of  action.?  If  it  does,  there  is  no  error  apparent  on  this  record ; 
if  it  does  not,  the  judgment  is  erroneous  and  must  be  reversed. 

It  will  be  noticed  that  this  is  an  action  brought  by  an  individual 
plaintiff  against  the  commissioners  of  a  county  in  their  official  or 
quasi  corporate  capacity,  to  recover  damages  resulting  from  the  negli- 
gence and  misconduct  of  those  officers.  No  claim  is  made  against 
those  officers  as  individuals,  but  the  recovery  is  sought  against  the 
county,  and  if  this  judgment  can  be  maintained,  it  must  in  some  way 
be  met  and  paid  by  the  people  of  Hamilton  county.     And  thus  we 
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are  presented  with  the  question,  is  a  county,  or,  in  other  words,  the 
people  of  a  county,  liable  in  an  action  sounding  in  tort,  for  the  per- 
sonal misconduct  or  negligence  of  the  county  commissioners  while  in 
the  performance  of  their  official  functions?     , 

If  a  county  be  thus  liable,  that  liability  must  be  derived  either  ex- 
pressly or  by  necessary  implication  from  the  provisions  of  some  statute, 
or  must  rest  on  the  principles  of  the  common  law. 

[After  holding  there  was  no  statutory  liability  proceeds:] 

2.  Is  the  action  maintainable  on  the  principles  of  the  common  law? 
In  entering  on  this  inquiry,  it  is  but  justice  to  ourselves  to  say,  that, 
assisted  by  the  researches  of  diligent  counsel,  we  have  given  it  an  un- 
usual share  of  labor  and  attention ;  and  this  not  only  because  of  the 
importance  of  the  question  itself,  but  for  the  reason  that  the  conclusion 
to  which  our  minds  have  been  compelled  is  in  conflict  with  a  case 
(Commissioners  of  Brown  County  v.  Butt,  2  Ohio  Rep.  34S)  decided 
by  judges  for  whose  judgment  we  entertain  that  degree  of  respect 
which  renders  even  involuntary  and  irresistible  dissent  from  their  con- 
clusions reluctant  and  self-distrustful. 

For  the  purpose  of  maintaining  this  action,  an  effort  has  been  made 
in  argument  to  assimilate  counties  to  natural  persons  and  municipal 
and  other  corporations  proper.  Now  it  is  conceded,  that  if  the  neg- 
ligence, and  consequent  injury  to  the  plaintiff  below  had  been  the  act 
of  a  natural  person  in  the  construction  of  a  private  building,  to  which 
the  plaintiff  below  had  been  invited,  the  party  guilty  of  the  negligence 
would  properly  be  liable  in  damages.  So,  also,  it  now  seems  to  be 
well  settled  that,  had  the  defendants  below  been  the  agents  of  a  muni- 
cipal or  other  corporation  proper,  and  had  the  plaintiff  below  been 
injured  through  like  negligence  and  under  like  circumstances,  the  cor- 
poration might  be  held  to  answer  for  the  injury.  And  why?  Because 
where  there  is  a  wrong  there  ought  to  be  a  remedy;  persons,  whether 
natural  or  artificial,  are  bound  so  to  use  their  own  property  and  con- 
duct their  own  affairs  as  not  -to  injure  others ;  and  where  an  act  is 
done  to  the  injury  of  another  by  a  natural  person  in  the  pursuit  of  his 
own  interests,  or,  through  its  agents,  by  an  artificial  person,  a  corpo- 
ration proper,  which  is  called  into  existence,  either  at  the  direct  solici- 
tation or  by  the  free  consent  of  the  persons  composing  it,  for  t^ie  pro- 
motion of  their  own  local  and  private  advantage  and  convenience, 
and  which  can  work  only  through  agents,  such  natural  or  artificial 
person  is,  on  every  principle  of  justice  and  enlightened  reason,  bound 
to  rectify  the  consequence  of  his  own  misfeasance.  And  it  is  freely 
admitted  that  if  counties  are  in  all  material  respects  like  municipal 
corporations  proper,  and  may  be  fairly  classed  with  them,  then  this 
action  ought  to  be  maintained.  But  how  is  the  fact  ?  This  question 
is  vital,  and  on  its  solution  the  case  must  depend. 

As  before  remarked,  municipal  corporations  proper  are  called  into 
existence,  either  at  the  direct  solicitation  or  by  the  free  consent  of  the 
people  who  compose  them. 

Counties  are  local  subdivisions  of  a  state  created  by  the  sovereign 
power  of  the  state,  of  its  own  sovereign  will,  without  the  particular 
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solicitation,  consent;  or  concurrent  action  of  the  people  who  inhabit 
them.  The  former  organization  is  asked  for,  or  at  least  assented  to 
by  the  people  it  embraces ;  the  latter  is  super-imposed  by  a  sovereign 
and  paramount  authority. 

A  municipal  corporation  proper  is  created  mainly  for  the  interest, 
advantage  and  convenience  of  the  locality  and  its  people ;  a  county 
organization  is  created  almost  exclusively  with  a  view  to  the  policy  of 
the  state  at  large,  for  the  purposes  of  political  organization  and  civil 
administration,  in  matters  of  finance,  of  education,  of  provision  for 
the  poor,  of  military  organization,  of  the  means  of  travel  and  trans- 
port, and  especially  for  the  general  administration  of  justice.  With 
scarcely  an  exception,  all  the  powers  and  functions  of  the  county 
organization  have  a  direct  and  exclusive  reference  to  the  general  policy 
of  the  state,  and  are,  in  fact,  but  a  branch  of  the  general  administration 
of  that  policy.  Ward  v.  County  of  Hartford,  12  Conn.  406  ;  Boalt  v. 
Commissioners  of  Williams  County,  18  Ohio  Rep.  16;  C.  W.  &  Z. 
Railroad  v.  Commissioners  of  Clinton  County,  i  Ohio  St.'  Rep.  89. 

The  idea  that  the  board  of  county  commissioners  is  the  agent  of  the 
county  or  of  its  people  is  prominently  advanced  and  pressed  on  our 
attention.  That  board  is,  in  some  sort,  the  agent  of  the  county,  it  is 
tme ;  inaShiuch  as  it  alone  is  authorized  to  sue  and  te  sued  in  respect 
to  contracts  growing  out  of  the  county  organization.  There  is  an  ad- 
ministrative necessity  that  some  name  should  be  employed  as  the  rep- 
resentative of  the  public  interests  involved  in  such  suits ;  and  that  of 
the  board  of  county  commissioners  has,  by  law,  been  designated  for 
that  purpose ;  but  the  name  of  the  county  auditor,  or  the  name  of  the 
county  itself,  had  the  'legislature  chosen  so  to  prescribe,  would  have 
answered  the  same  purpose  quite  as  well ;  and,  in  fact,  we  think,  has 
no  special  weight  or  significance. 

But,  it  is  said,  the  members  of  the  board  of  county  commissioners 
are  chosen  by  the  electors  of  the  county,  and  hence  the  board  is  to  be 
regarded  as  the  agents  of  the  county,  for  whose  torts  in  the  perform- 
ance of  artificial  duties  the  county  ought  to  be  responsible.  True,  the 
people  of  the  county  elect  the  board  of  county  commissioners ;  but 
they  also  elect  the  sheriff  and  treasurer  of  the  county.  Are  the  peo- 
ple of  the  county,  therefore,  responsible  for  the  malfeasance  in  office 
of  the  sheriff,  or  for  the  official  defalcations  of  the  county  treas- 
urer? This  will  not  be  pretended.  And  yet,  if  this  case  is  to  rest  on 
the  principles  governing  the  relation  of  principal  and  agent,  wherein  is 
the  distinction  between  the  case  at  bar  and  the  case  supposed.''  We 
confess  our  inability  to  discover  any  such  distinction.  In  the  case  of 
municipal  corporations  proper,  the  electors  are,  mediately  or  immedi- 
ately, invested  with  very  ample  control  over  their -agents,  not  only  as 
to  what  shall  be  done,  but  how  it  shall  be  dont,  and  by  whom  it  shall 
be  done ;  they  may  exact  such  guarantees  as  they  deem  proper  for 
their  own  indemnity,  and  may  prescribe  by-laws  for  their  government. 
As-  between  the  commissioners  and  the  electors  of  a  county  all  this  is 
wanting.  All  his  powers  and  duties  are  prescribed  by  the  supreme 
legislature ;  and  the  electors  can  exercise  no  control  over  him  whatso- 
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ever,  except  such  as  springs  from  the  bare  fact  of  election ;   and  to  this 
extent  they  can  control  a  sheriff  or  treasurer  as  well  as  a  commissioner. 

Chancellor  Kent  (i  Com.  572-3)  says,  that  "a  great  proportion  of 
the  rules  and  maxims  which  constitute  the  code  of  the  common  law, 
grew  into  use  by  the  application  of  the  dictates  of  natural  justice  and 
cultivated  reason  to  particular  cases;"  and  that  "the  best  evidence" 
of  what  that  law  is,  "is  to  be  found  in  the  decisions  of  courts  of  jus- 
tice, contained  in  books  of  reports,  and  in  the  treatises  and  digests  of 
learned  men." 

Now,  on  what  principles  of  "natural  justice,"  or  of  "cultivated 
reason,"  aside  from  positive  statute,  the  people  of  a  county  should  be 
held  responsible  for  the  personal  or  ofHcial  misconduct  of  a  county 
commissioner,  we  are  wholly  unable  to  perceive. 

But  how  stands  the  case  upon  authority,  "by  the  decision  of  courts 
of  justice,  and  the  treatises  of  learned  men?" 

The  county  organization,  substantially  similar  In  all  its  general 
features  and  functions,  has  existed  in  England  from  the  earliest  times, 
and  In  all  the  states  of  this  Union,  with  perhaps  one  or  two  exceptions, 
more  nominal  than  real,  from  the  period  of  their  settlement ;  yet  the 
researches  of  diligent  counsel  have  failed  to  furnish  a  single  case 
where  an  action"  has  been  maintained  against  a  county  In»a  case  like 
the  one  before  us,  except  that  of  the  Commissioners  of  Brown  County 
v.  Butt,  before  cited,  and  which  was  recognized  as  authoritative  In 
Richardson  v.  Spencer,  6  Ohio  Rep.  13,  but,  apparently  without  any 
particular  examination  of  the  principles  on  which  it  was  based,  or  of 
the  authorities  bearing  upon  them. 

It  is  said  that  the  court  below  sustained  the  action  in  the  case  before 
us,  on  the  authority  of  Commissioners  of  Brown  County  v.  Butt ;  and 
we  concur  with  the  court  below  in  the  opinion  that  If  that  case  was 
properly  decided  this  action  must  be  maintained.  We  have  looked  In 
vain  for  any  substantial  distinction  between  them.  In  that  case,  the 
debtor,  having  been  surrendered  by  his  appearance  bail,  and  commit- 
ted to  the  custody  of  Butt,  who  was  sheriff  of  Brown  county,  escaped 
by  reason  of  there  being  no  jail  in  Brown  county,  and  the  sheriff  not 
being  by  law  at  libeily  to  Imprison  the  debtor  elsewhere  than  in  the 
jail  of  the  county.  The  creditor  having  recovered  against  him,  as 
sheriff,  for  the  escape,  Butt  brought  his  action  on  the  case  against  the 
board  of  commissioners  of  the  county  to  recover  the  damages  he  had 
thus  sustained  by  reason  of  its  neglect  of  duty  to  provide  a  jail.  The 
court,  Burnet,  J.,  dissenting,  held  the  action  to  be  well  brought,  on 
the  ground  that  the  commissioners  were  the  agents  and  repi-esentatlves 
of  the  county.  In  that  opinion,  for  the  reason  before  Indicated,  as 
well  as  on  the  authorities  about  to  be  noticed,  we  find  ourselves  unable 
to  concur.  We  can  not  but  think  that  county  commissioners  are  not, 
agents  or  representatives  of  the  county  in  any  such  sense  or  manner 
as  to  render  the  people  of  the  county  justly  answerable  for  their  neg- 
lect. The  reported  opinion  of  the  majority  of  the  court  In  that  case 
may  furnish  very  abundant  reason  why  the  utter  neglect  of  county 
commissioners  to  furnish  a  jail,  and.  the  sheriff  himself  being  in  no 
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fault,  a  plea  of  these  facts  ought  to  be  held  a  good  bar  to  an  action 
for  an  escape,  and  the  creditor  turned  over  to  an  action  against  the 
commissioners  personally,  or  why,  if  such  plea  be  held  bad,  the  sheriff 
might  maintain  his  action  against  the  county  commissioners  in  their 
individual  capacity,  for  the  personal  injury  resulting  to  him  from  their 
neglect — and  as  to  these  alternatives,  the  question  not  being  directly 
before  us,  we  express  no  opinion — -but  it  affords  to  our  minds  no  satis- 
factory reason  why  the  people  of  a  county  should  be  held  pecuniarily 
responsible  for  the  delinquencies  of  officers  over  whose  acts  that  peo- 
ple have  no  supervision  or  control  whatsoever.  And  the  case  itself, 
as  before  remarked,  stands  alone.  At  the  time  it  was  made  it  was 
unsupported  by  any  reported  case ;  and,  so  far  as  we  can  ascertain,  it 
remains  still  unsupported  by  any  case  outside  of  Ohio,  while  the  cases 
on  the  other  side  are  uniform  and  so  numerous  as  to  render  a  particu-. 
lar  notice  of  all  of  them  too  tedious  to  be  attempted. 

The  leading  case  on  this  subject  seems  to  be  that  of  Russell  v.  The 
Men  of  Devon,  3  T.  R.  66'j^  which  was  an  action  on  the  case  against 
the  7nen  dwelling  in  the  county  of  Devon  ^  to  recover  satisfaction  for  an 
injury  done  to  a  wagon  of  the  plaintiff  in  consequence  of  a  bridge 
being  out  of  repair,  which  ought  to  have  been  repaired  by  the  county ; 
to  which  two  of  the  inhabitants,  for  themselves  and  the  rest  of  the 
men  dwelling  in  that  county,  appeared  and  demurred  generally.  On 
hearing,  the  court  of  king's  bench  unanimously  sustained  the  demur- 
rer; and  this,  apparently,  on  three  grounds:  (i)  That  there  was 
no  precedent  for  such  an  action.  (2)  By  reason  of  the  inconvenience 
resulting  from  the  multiplicity  of  actions  for  contribution  to  which 
a  recovery  and  levying  of  the  judgment  upon  the  inhabitants  of  the 
county  would  give  rise ;  and,  (3)  That  the  county  of  Devon  had  no 
fund  out  of  which  satisfaction  could  be  made.  And  this  last  reason, 
it  seems  to  us,  applies  with  great  weight  to  the  case' in  hand.  It  is 
true,  counties  in  Ohio  have  a  treasury,  and  in  it  various  funds.  But 
those  funds  are  all  raised  for  specific  purposes  ;  to  those  purposes  they 
must  be  devoted ;  the  commissioners  are  authorized  to  levy  no  tax,  ex- 
cept for  such  purposes  as  are  authorized  by  statute ;  and  we  have 
no  statute  authorizing  the  levy  of  a  tax  to  satisfy  such  a  judgment  as 
this.  And  in  Boalt  v.  Commissioners  of  Williams  County,  before 
cited,  it  was  decided  that  a  bill  in  chancery  would  not  lie  against  a 
county  to  subject  equities,  and,  in  the  opinion  of  the  court  in  that 
case,  it  is  assumed,  arguendo,  as  indisputable,  that  county  bridges, 
court-house,  public  offices,  jail  or  poor-house,  can  not  be  sold  on  exe- 
cution at  law. 

In  Riddle  v.  The  Proprietors  of  the  Locks  and  Canals  on  Merri- 
mack River,  7  Mass.  Rep.  169,^  Parsons,  C.  J.,  delivering  the  opin- 
ion of  the  court,  clearly  lays  down  the  principle  on  which  we  proceed. 
He  says :  '  'We  distinguish  between  proper  aggregate  corporations,  and 
the  inhabitants  of  any  district  who  are  by  statute  invested  with  particular 
powers  without  their  consent.  These  are  in  the  bodks  sometimes  called 
quasi  corporations.     Of  this  description  are  counties   and  hundreds  in 

'  Sypra,  p.  47. 
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England  ;  and  counties,  towns,  etc.,  in  this  state.  Although  quasi  cor- 
porations are  liable  to  information  or  indictment,  for  a  neglect  of 
public  duty,  imposed  on  them  by  law ;  yet  it  is  settled  in  the  case  of 
Russell  et  al.  v.  Inhabitants  of  the  County  of  Devon,  that  no  private 
action  can  be  maintained  against  them  for  a  breath'  of  their  corporate 
duty,  unless  such  action  be  given  by  statute.  And  the  sound  reason  is 
that  having  no  corporate  fund  and  no  legal  means  of  obtaining  one, 
each  corporator  is  liable  to  satisfy  any  judgme-nt  rendered  against  the 
corporation.  This  burden  the  common  law  will  not  impose,  but  in 
cases  where  the  statute  is  an  authority,  to  which  every  man  must  be 
considered  as  assenting.  But  in  regular  corporations,  which  hav'e,  or 
are  supposed  to  have,  a  corporate  fund,  this  reason  does  not  apply." 

The  same  doctrine  is  asserted  by  the  same  court  in  Mower  v.  In- 
habitants of  Leicester,  9  Mass.  Rep.  247 ;  and  is  recognized  as  settled 
law  by  Angell  &  Ames  on  Corporations,  section  630,  note.  '  So  in 
South  Carolina,  2  Nott  &  McCord  537;  Young  v.  Commissioners  of 
the  Roads;  and  White  v.  City  Council,  2  Hill's  Rep.  571.  So  in 
Connecticut,  Ward  v.  The  County  of  Hartford,  I3  Conn.  404.  The 
case  of  the  Freeholders  of  Sussex  County  v.  Strader,  3  Harr.  N.  J. 
Rep.  158,  before  alluded  to,  was  an  action  brought  by  Strader  against 
the  county  of  Sussex,  New  Jersey,  to  recover  damages  for  an  injury 
to  a  team  of  the  plaintiff,  on  account  of  a  defect  in  a  public  bridge 
which  the  chosen  freeholders  of  the  county  were  bound  to  keep  in 
repair.  In  that  case  the  court  not  only  sustain  the  doctrine  and  dis- 
tinction laid  down  in  the  Men  of  Devon,  and  by  Chief  Justice  Parsons 
in  7th  Mass. ;  but  Chief  Justice  Hornblower,  in  delivering  his  opinion, 
supposes,  and  remarks  upon  almost  the  very  case  before  us.  He  says : 
"It  is  the  duty,  for  instance,  of  the  board  of  freeholders,  to  erect  and 
keep  in  repair  court-houses  and  jails ;  a  neglect  to  do  so  may  occasion 
great  inconvenience,  perhaps  positive  loss  or  injury,  to  some  individual 
whose  business  or  duty  requires  his  attendance  at  court ;  the  building, 
by  being  old  and  out  of  repair,  may  give  way,  and  break  a  man's 
limbs,  or  occasion  him  an  injury  in  some  other  way,  but  no  one  will 
pretend  that  in  such  a  case  an  action  would  lie  by  the  person  injured 
against  the  county." 

The  same  doctrine  was  recognized  and  applied  in  Illinois,  in  Hedges 
V.  The  County  of  Madison,  i  Oilman's  Rep.  567,  by  the  supreme 
court  of  the  United  States  in  Fowle  v.  Common  Council  of  Alexan- 
dria, 3  Peters  409,  and  is  also  applied  and  strongly  urged  and  approved 
by  the  "supreme  court  of  New  York  in  the  able  opinion  of  Selden, 
J.,  in  Morey  v.  The  Town  of  Newfane,  8  Barb.  S.  C.  Rep.  645. 

It  is  undoubtedly  competent  for  the  legislature  to  make  the  people 
of  a  county  liable  for  the  official  delinquencies  of  the  county  commis- 
sioners, and,  if  they  think  it  wise  and  just,  without  any  power  in  the 
people  to  controlthe  acts  of  the  commissioners,  or  to  exact  indemnity 
from  them ;  but  this  has  not  yet  been  done,  and  we  think  that  such  lia-> 
bility  can  not  be,  derived  from  the  relation  of  the  parties  either  on  the 
principles  or  the  precedents  of  the  common  law. 

In  conclusion,  and  at  the  risk  of  the  penalties  of  tautology,  I  repeat, 
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that  while,  both  upon  principle  and  authority,  we  find  ourselves  com'- 
palled  to  overrule  the  case  of  The  Commissioners  of  Brown  County 
V.  Butt,  as  having  been  erroneously  decided,  we  do  so  with  extreme 
reluctance,  and  with  all  respect  for  the  judgment  and  veneration  for 
the  memory  of  the  judges  who  decided  it,  but,  with  our  convictions, 
we  could  not  do  otherwise,  and,  in  overruling  it,  we  are  satisfied  we 
are  contributing  to  place  the  law  of  Ohio  upon  a  footing  of  sound 
principle,  as  well  as  in  harmony  with  that  of  other  states  whose  juris- 
prudence, like  our  own,  rests  on  the  basis  of  common  law. 

Judgment  reversed. 

Bartley,  C.  J.,  and  Swan,  Bowen  and  Scott,  JJ.,  concurred. 

Note.  '  1816,  Eumford  School  District  v.  Wood,  13  Mass.  193 ;  1823,  Todd  v. 
Birdsall,  1  Cowen  (N.  Y.)  260;  1834,  Andrews  v.  Estes,  11  Maine  267,  26  Am. 
Dec.  521 ;  1835,  McLoud  v.  Selby,  10  Conn.  390,  27  Am.  Dec,  689;  1837,  Chase 
v.  Merrijnac  Bank,  19  Pick.  (Mass.)  564,  31  Am.  Dec.  163;  1841,  Connell  v. 
Woodward,  5  How.  (Miss.)  665,  37  Am.  Dec.  173;  1843,  Gaskill  v.  Dudley,  6 
Met.  (Mass.)  546,  39  Am.  Dec.  750;  1873,  Whitney  v.  Stow,  111  Mass.  368; 
1878,  Talbot  Co.  v.  Queen  Anne  Co.,  50  Md.  245.  Joint  stock  companies  are 
sometimes  called  private  quasi  corporations,  i.  e.,  they  have  some  of  the  feat- 
ures of  corporations,  but  not  all.  Morawetz  Corp.,  §  6,  and  cases  cited. 
See  case  cited  supra,  p.  110. 


Sec.  41.    (<:)    Corporations  in  their  relation  to  the  state  are: 

1 .  Purely  public. 

2.  Quasi-Vuhlic. 

3.  Private. 

THE   BANK   OF  THE  STATE  OF   SOUTH  CAROLINA  v.  GIBBS, 

EXECUTOK. 

1825.    In  the  Court  of  Appeals  of  South  Carolina.    3  McCord 
(S.  Car.)  Reports  *377. 

The  question  in  this  case  was,  whether  a  simple  contract  debt  due 
to  the  Bank  of  the  State  of  South  Carolina  was  a  debt  due  to  the 
public,  within  the  provisions  of  the  executor's  act  (Pub.  Laws,  494), 
and  as  such  entitled  to  a  preference,  as  a  public  debt. 

Nott,  J. — The  act  of  the  legislature,  upon  the  construction  of 
which  the  decision  of  this  case  de'pends,  directing  the  order  in  which 
the  debts  due  by  a  testator  or  intestate  shall  be  paid,  provides,  "that 
the  funeral  and  other  expenses  of  the  last  sickness,  charges  of  probate 
of  the  will,  or  of  letters  of  administration,  shall  be  first  paid ;  next, 
debts  due  to  the  public,"  etc. 

The  question  now  is,  whether  the  debt  in  this  case  is  in  the  sense 
of  the  act  a  debt  due  to  the  public.  There  is  nothing  on  the  face  of 
the  proceedings  which  will  authorize  us  to  view  it  in  that  light,  for  we 
must  look  beyond  the  case  itself  to  see  that  the  state  has  any  interest 
in  it.  It  is  not  then  a  debt  due  to  the  public ;  but  it  is  due  to  the  cor- 
poration, though  the  money,  when  received,  may  be  for  the  use  of 
the  state.  In  the  case  of  the  United  States  Bank  against  the  Planters' 
Bank  of  Georgia  (9  Wheat.  907),   Chief  Justice  Marshall,  who  de- 
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livered  the  opinion  of  the  court,  said:  "The  suit  is  against  a  corpo- 
ration, and  the  fudpfment  is  to  be  satisfied  by  the  property  of  the  cor- 
poration and  not  by  that  of,  the  corporators.  ,  The  state  does  not,  by 
becoming  a  corporator,  laentity  itselt  with  the  corporation.  The 
Planters  Bank  of  (jfeorgia  is  not  the  state  of  Cieorgia,  although 
the  state  holds  an  interest  in  it.  It  is,"  he  says,  "a  sound  principle, 
that  when  a  government  becomes  a  partner  in  a  trading  company,  it 
divests  itself,  so  far  as  concerns  the  transactions  of  that  company,  of 
its  sovereign  character,  and  takes  that  of  a  private  citizen."  I  can 
not  distinguish  that  case  from  the  one  now  under  consideration.  It  is 
true,  the  state  of  Georgia  held  but  a  part  of  the  interest  in  that  bank, 
and  the  state  of  South  Carolina  owns  the  whole  in  this.  But,  nevgr- 
tViflpfig^  wp  rrifJY,  yyith  truth.  Say,  in  the. language  of  that  opinion,  the 
Bank  of  the  State  of  Kouth  Carolina  is  not  the  fatate  ot  bouth  Caro- 
lina ;  it  is  only  a  corporation  created  for  particular  purposes,  posSeBs- 
infr  the  same  pnwprs  and  privileges  of  other  corporations,  and  no 
more.  Th^^  atafe  Hid  nnf- transfer  any  portion  of  its  sovereigntyjo 
this  corporation,  nor  communicate  to  it  any  ot  its  privileges  or  prerog- 
atives, but  has  placed  it  on  the  same  level  with  other  corporate  bodies 
with  the  same  privilege  of  suing,,  and  liability  of  being  sued,  as  an  in- 
cident  to  such  corporations.  I  am  of  opinion,  therefore,  tnat  die 
same  principle  by  which  the  case  referred  to  was  governed  is  appli- 
cable to  this  case,  and  that  the  bank  is  not  entitled  to  any  such  prefer- 
ence as  is  contended  for — and  that  is  the  opinion  of  the  court. 
The  motion  is  therefore  refused.  , 

Note.    See  cases  cited  to  People  v.  Morris,  infra,  pp.  229,  234. 

Sec.  42.    Same. 

McKIM  v.  ODOM.i 

1 83 1.     In  THE  High  Court  OF  Chancery  OP  Maryland.     3  Bland 
Chancery  (Md.)  407-433. 

[This  bill  was  filed  on  the  23d  of  June,  1827,  by  William  S.  Moore 
and  John  McKim,  Jr.,  against  John  Odom,  George  Law,  William  G 
Harrison,  William  F.  Anderson  and  the  president  and  directors  of  the 
Franklin  Bank  of  Baltimore.  The  bill  states  that  the  plaintiff.  Moo 
and  the  defendant,  Odom,  bein^  joint  and  equal  owners  of  the 
schooner  tjeauty,  sent  her  on  a  voyage  from  Baltimore  to  iviontevicleo, 
unasrOdohl  aii  master;  '■h'"'j  Tni- rhp  hprterTnanagem.ent  of  the  con- 
cems  of  their  vesselj  tVif^y  gmplnypd  fV|f  rlpfendants,  Law  &  Harrison, 
then  partners  in  trade,  as  her  ship's  husband ;  that  it  was  agreed  by 
i-thggg" owners,  betore  their  vessel  sailed,  thai  bhe  iiii^hl  be  sold, "and" 
■jilie  was  sold  accordingly^  at  Monteviaeo,  tor  about  i))i2,ooo;  andj 
tfaCTg^were  remitted  in  specie,  by  the  United  States  ship  Cyane,  as  a' 
paH  of  tne  proceddi;  uf  sale.  abo"ut  iKQ.ooo.  wn-n  a   hill  nl  ladm^  for 

'  Statement  of  facts  abridged.    Arguments  omitted ;  much  of  the  opinion 
omitted. 
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the  defendant  Law;  that  on  the  loth  of  April,  1826,  the  plaintiff 
Moore  assigned  all  his  interest  in  the  schooner  and  her  earnings  to  the 
plaintiff  McKim,  of  which  Law  was  duly  notified ;  that  afterward  and 
immediately  on  the  arrival  of  the  ship  Cyane,  the  defendant  Law,  by 
means' of  his  bill  of  lading,  obtained  possession  of  the  specie  remitted, 
had  it  exchanged  in  Philadelphia,  and  thence  transmitted  to  Baltimore, 
where  he  had  the  greater  part  of  it  deposited  in  the  Franklin  Bank, 
in  the  name  of  the  defendant  Anderson,  in  trast  for  his.  Law's,  use; 
that  the  object  of  the  defendant  Law  in  withholding,  and  thus  secretly 
depositing  the  proceeds  of  sale,  was  fraudulently  to  compel  the 
plaintiff  McKim  to  submit  to  certain  unjust  and  improper  charges, 
which  he.  Law,  as  ship's  husband,  claimed  a  right  to  have  allowed 
and  deducted  from  those  proceeds.  Upon  which  the  plaintiffs  praved 
relief  and  an  injunction  to  stay  tb**  m^npy  gr<  rlppnritaH  I'n  t-hf  bpnds 
oi  tne  Dank.     An  injunction  was  granted  accordingly. 

On  the  I2th  of  December,  1828,  the  plaintiffs,  by  their  petition, 
stated  that  the  president  and  directors  of  the  Franklin  Bank  of  Balti- 
more had  been  regularly  returned  summoned,  and  had  refused  to 
answer  the  amended  bill,  whereupon  the  plaintiffs  prayed  that  a 
distringas  might  be  issued  against  that  corporation.] 

Bland,  Chancellor.  *  »  *  xhe  mode  of  proceeding  against 
contumacious  natural ■^ex^OT\%^  who  neglect  or  refuse  to  answer,  is  well 
established  and  sufficiently  energetic,  but  the  course  of  proceeding  for 
that  purpose  against  artificial  bodies  or  corporations  is  different,  more 
feeble  and  much  more  tardy,  there  being  no  legislative  provision  for 
enforcing  an  appearance  or  answer  from  such  defendants. 

So  far  as  I  have  been  able  to  ascertain,  this  is  the  first  instance  of 
an  application  to  this  court  for  coercive  process  against  a  body  politic. 
Corporations  have  latterly  become  very  numerous,  and  new  ones  are 
created  at  almost  every  session  of  the  legislature ;  the  matter  now  sub- 
mitted for  determination,  therefore,  has  an  importance  much  above 
the  interests  of  the  case  out  of  which  it  arises,  and  requires  to  be  care- 
fully considered  with  a  view  to  the  course  of  proceeding  in  future. 

Under  the  provincial  government  corporations  were  framed  and  called 
into  existence,  as  in  England,  either  directly  by  or  with  the  immedi- 
ate sanction  of  the  lord  proprietary  or  the  monarch.  But,  however 
they  may  have  been  originated  formerly  or  elsewhere,  it  is  certain 
that  they  can  now  only  be  established  here  by  the  authority  of  the 
legislature.  The  multitude  of  bodies  politic  that  have  been  created 
either  by  the  government  of  the  province  or  of  the  republic,  most  of 
which  still  subsist,  may  be  considered,  in  reference  to  their  objects,  as 
belonging  to  one  or  other  of  three  distinct  classes. 

[Public]  The  first  kind  are  such  as,rglate  merely  to  the  public  police, 
which,  by  ass^iming  upon  themselves  some  of  the  duties  of  tKe  state, . 
in  a  partial  or  detailed  form,  and  having  neither  power~nol-  property 
forjhe  p^l]gose§_oj,p"ersonaLaggrandlzement,  can  be  consicfered'lh  no  I 
otherTrghtthan  as  the  auxiliaries  of  thegovernment  oTthe'RTepuWic  ; 
aji^d  consequentlYi""aF the  "secondary  and  deputy"titi-stees-aTi-d-sen'ants 
of  the  people.      The  right  to  establish,  aTEei-  or  abolish  such  corpora- 
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tions  seems  to  be  a  principle  evidently  inherent  in  the  very  nature  of 
the  institutions  thennselves,  since  all  mere  municipal  regulations 
must,  from  the  nature  of  things,  be  subje.ct  to  the  absolute  control  of 
the  government.  These  institutions,  being,  in  their  nature,  the  auxil- 
iaries of  the  government  in  the  great  business  of  municipal  rule,  can 
not  have  the  least  pretention  to  sustain  their  privileges,  or  their  exist- 
ence, upon  any  thing  like  a  contract  between  them  and  the  govern- 
ment, because  there  can  be  no  reciprocity  of  stipulation,  and  because 
their  objects  and  duties  are  incompatible  with  everything  of  the  na- 
ture of  such  a  compact. 

jrVip  pnyfpi-  nf  ti'-qnirinp'  and  holding  property,  although  almost 
always  given,  is-  by  no  means  a  necessarv  incident  to"  corporations  of 
this  class :  they  may  be  established  without  any  such  capacity;  as 
ijn  the  instance, of  the  commissioners  for  emitting  bills  of  credit.^ 
The  preservation  of  morals,  and  the  administration  of  justice  are  the 
chlet  ends  tor  which  governrnftllL  lids  been  ,inhtilu led,  and  InfancyT" 
insanity,  inf'""^ity  ind  helpless  poverty  have  an  undoubted  claim 
upon  thp  prr.<-pr<-;r||Dr  rare  of  the  republic^'  i5odies  politic  of  this 
class,  having  these  objects  in  view,  are  city  corporations;'  levy 
courts;*  county  schools  for  the  provincial  or  state  government;* 
public  colleges ;  *  hospitals ; '  trustees  of  the  poor  of  several  coun- 
ties,' etc. 

[Privavte.]  The  second  class  of  corporations  are  such  as  havj?  no  pnn- 
cM-n  whatever  .with  the  duties  of  the  repuMJc;  nor  in  any  manner 
,  bniind"jr)  perforju..  any  acts~  for  its  bene.nt;  butwhose  only  object  is 
th"e  personal  emolument  of  its  menibers.  The  corporaforsTrTsuch  in- 
stitution may'aTscT,  in  some  sehseTbe  considered  as  tnistees  ;  but  then, 
even  in  that  character,  they  are  the  mere  factors  of  individuals ;  and, 
therefore,  their  resignation  or  removal  can  not  divest  or  alter  any  of  the 
rights  of  the  individuals  they  represented.  Each  member  of  such  an 
aggregation  either  was  a  proprietor  at  the  commencement,  or  became 
so  during  the  existence  of  its  incorporation ;  and  consequently,  unless 
he  has  aliened  his  right,  must  continue  to  be  so  after  its  dissolution. 
A  corporation  not  being,  like  a  natural  person,  one  of  the  elements  of 
society,  of  which  government  is  formed,  can  only  be  considered  as  a 
creature  of  the  law.  .It  is  the  law  alone  which  gives  to  it  a  personality 
distinct  from  that  of  each  of  its  members,  and  confers  on  it  the  right  to 
act  hy  Its  presirient^^irectnrs,  nr  gg-pnts,  m  a  manner  analogous  to 
tHaT-Tii  whidi  "tte  government  itself  acts  by  its  regularly  constitute^ 
functionaries.  This  individuality  ot  character,  and  the  right  so  to 
act  is,  then,  nothing  more  than  a  portion  of  the  power  of  the  govern- 
ment with  Which  it  has  been  invested.  It  is  this  power  which  is  given 
by  the  creation  of  a  body  politic,  and  which,  by  its  extinguishment,  is 
resumed,    and  nothing  more ;    the  rights,  of  property  vested 

1 1769,  ch.  14,  §  6.  6 1696,  ch.  17 ;  1723,  ch.  19. 

"Mont^sq.  Sp.  Laws,  b.  23,  ch.  29.  « April,  1782,  ch.  8. 

8  1708,  ch.  7;  1796,  ch.  68.  '1797,  ch.  102;  1816,  ch.  156. 

<  1804,  ch.  73.  8 1768,  ch.  29 ;  1785,  ch.  15. 
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. several  member&r-in  all  other  respects,, r^main-u-naffej^^tedby itsjiis- 
solutijjix. 

Tt  is  remarkable  that  there  is  no  instance  of  the  creation  of  any 
body  politic  of  this  description  under  the  provincial  government ;  but 
since  the  establishment  of  the  republic  they  have  increased  and  multi- 
plied to  a  very  large  and  still  rapidly  growing  family.  The  examples 
of  this  class  of  corporations  are  the  insurance  companies ; '  the  Free 
Mason  societies ;''  the  banks;*  the  manufacturing  companies;*  the 
library  companies,'  etc. 

[Quasi-public]  The  third  species  of  corporations  partake,  in  many 
respects,  of  the  nature  of  the  first  two  classes ;  and  are  such  as  have  a 
concern  with  some  of  the  expensive  duties  of  the  state,  the  trouble  ami 
cEarge  ■of  which~are  undertakenand  defraved^fc;^them,  in~consiclera- 
fion  of  a  certain  emolument  allowed  aha  secured  to  their  members. 
Ureases  of  this  kind  there  is  certainly  many  of  the'm'aTerial  features 
of  a  contract  between  the  government  and  the  corporation ;  there  is 
manifestly  a  quid  fro  quo.  But  this  contract,  if  it  be  so,  is,  and  of  ne- 
cessity must  be,  like  all  others  to  which  a  government  or  state  is  a 
party,  one  of  imperfect  obligation  as  regards  the  state ;'  and,  as  such, 
subjectt"  Vif  dfflf  ™'''b-by  the  government  of  the  state  as  the  public  good 
may_  require,  onmaking  a  just_compensation  for  any  private  projjerty 
which  maybe  taken  foi-'apublicjjse.   JNo  bodfes  politic  of  tbis  descrip- 


wnicn  maybe  taken  foi^^apublie^se.  JNo  bodfes  politic  of  tbis  descrip- 
tioTTwere  ever  created  under  the  provincial  government ;  but  since  our 
independence,  a  great  number  of  them  have  been  called  into  existence ; 
such  as  canal  companies;'  bridge  companies;'  turnpike  road  com- 
panies ; '  etc. 

In  regard  to  the  irrepealable  nature  of  an  act  of  ineorporation,  it  may 
be  well  not  only  to  bear  in  mind  the  distinctions  as  explained  above  in 
the  text,  according  to  which  it  ia  quite  obvious  that  at  least  two  out  of 
the  three  kinds  of  corporations,  there  described,  may  be  modified  or  re- 
pealed at  the  pleasure  of  the  legislature,  without  the  slightest  interference 
with  the  rights  of  private  property  of  any  kind,  but  that  there  must  also 
be  a  variety  of  cases  in  which  corporations  of  the  third  class,  such  as  turn- 
pike roads,  may  have  their  stock,  even  considering  it  as  private  property,  in- 
definitely depreciated,  or,  in  effect,  totally  annihilated,  without,  in  the  opin- 
ion of  any  one,  giving  rise  to  a  claim  for  compensation,  as  in  cases  where 
mere  private  property  is  taken,  by  virtue  of  the  government's  power  of  emi- 
nent domain,  for  public  use.  Without  going  into  an  argument,  it  will  be  sufii- 
cient  to  state  a  case  which  has  occurred.  By  the  act  of  1812,  chapter  78,  the 
legislature  incorporated  a  company  for  making  a  turnpike  road  from  Balti- 
more to  Washington ;  under  which  the  road  was  made,  and  the  stock  yielded 
a  considerable  dividend  annually.  After  which  the  legislature,  by  the  act  of 
1830,  chapter  158,  authorized  the  construction  of  a  railroad  between  the  same 
cities,  and  nearly  parallel  with  the  turnpike  road,  which  was  accordingly  put 
in  operation.    In  consequence  of  which  the  annual  dividends  on  the  stock  of 

1  April,  1787,  ch.  20. 

n821,  ch.  147. 

» 1790,  ch.  5. 

*  1808,  ch.  49. 

6 1797,  ch.  35. 

'  Vattel  Law  Nation,  Prelim.,  §  17. 

'  November,  1783,  ch.  23. 

'  1795,  ch.  62. 

9  1797,ch.  65. 

15 — WiL.  Cases. 


226  M'KIM    V.    OD.OM.  §  42 

.  The  right  and  capacity  to  sue  and  be  sued  is  an  incident  to  bodies 
politic  of  all  descriptions ; '  even  to  those  which  have  been  incor- 
porated by  and  are  located  in  another  state  or  in  a  foreign  country.^ 
It  is  held  to  be  incumbent  upon  every  body  politic,  not  being  incor- 
porated by  a  public  law  of  which  the  court  is  bound  to  take  notice, 
which  comes  into  a  court  of  justice  as  a  plaintiff,  if  required,  even 
upon  the  general  issue  only  being  pleaded,  to  show  the  authority 
under  which  it  has  assumed  to  act  as  a  corporation.^  When 
called  on  as  a  defendant  its  corporate  capacity  is  thus  admitted,  and 
it  appears  by  attorney  and  responds  under  its  seal,  or  in  the  manner 
specially  prescribed  to  it.*  But  there  is  no  legislative  enactment 
which  directs  in  what  mode  a  corporation  of  any  kind  may  be  com- 
pelled to  answer  in  case  it  should  neglect  or  refuse  to  do  so. 

T>is  aHmittfH  nn  till  Vninds  that  in  a  suit  against  a  corporation  none 
of  its  members^^""  h"  takpr  "r  pt'rer.noiiy  punichpri^  pypppt^  pprhap«, 
as  a  last  resort,  on  accoi]"*-  "f  a^y  rnntnmq^y  in  fheir  corporate 
capacity.  I'he  only  mode  of  proceeding,  either  to  enforce  an  answer 
or  obecRence  to  a  decree,  is  by  a  distringas  and  sequestration  of 
the  property  of  the  body  politic'  The  state  itself  is  regarded 
in  many  respects  as  a  mere  body  politic ;  *  and  in  the  various 
instances  where  it  becomes  necessary  to  have  it  made  a  party  to 
the  litigation,  it  is  represented  by  its  attorney-general ;  in  which  cases 
the  course  of  the  court  merely  allows  that  he  should  be  attended  with 
a  copy  of  the  bill ;  but  he  can  not  be  forced  to  answer  in  any  manner 
whatever;'  and  therefore,  if  the  bill  can  not  be  taken  fro  confosso 
against  the  state,'  the  further  progress  of  the  case  must  await  his 
good  pleasure. 

Eveiy  corporation  is  and  must  be  composed  of,  and  conducted  by, 
natural  persons ;  yet  the  distinction  between  the  natural  and  artificial 
capacities  and  liabilities  of  its  members  has  been  drawn  in  such  a  man- 
ner as  to  create  the  most  serious  inconvenience.  A  body  politic,  it 
Vias  Vippn  quaintly  said,  has  no  soul ;  and  therefore  can  noFSg' LalledTHT^ 
tnjinnwrr  under  thr  nhli^^ation  of  an  oath  by  which  a  natural  person 

may  be  bound.'     To  avoid  this  ditticulty  the  court  ot  chancery  has ' 

*"'  '         — ~— ^ , . — -, 

the  turnpike  road  have  been  very  materially  diminished.  Currie  v.  The  Mu- 
tual Assurance  Society,  4  Hen.  &  Mun.  315. 

1 1  Blac.  Com.  475. 

« 1  Blac.  Com.  385;  4  Com.  Dig.  487;  Henriques  v.  Dutch  "West  India  Com- 
pany, 2  Ld.  Raym.  1532;  The  National  Bank  of  St.  Charles  v.  De  Bernales, 
11  Com.  Law  Rep.  475. 

'4  Com.  Dig.  487;  McMechen  v.  The  Mayor  of  Baltimore,  2  H.  &  J.  41; 
Agnew  v.  The  Bank  of  Gettysburg,  2  H.  &  G.  479. 

*  1804,  ch.  73,  §  6. 

5  Bao.  Abr.  tit.  Corporations,  E.  2 ;  Lynch  v.  The  Mechanic's  Bank,  la 
Johns.  127. 

8  1785,  ch.  36. 

'  Willis  Eq.  Plea.  7. 

«2  Mad.  Pr.  Chan.  335;  1  Fowl.  Exch.  Prac.  401;  Nabob  of  the  Carnatic  v. 
The  East  India  Company,  1  Ves.,  Jun.,  371;  s.  c.  1  Hoven.  Supp.  149, 

'  The  case  of  Sutton's  Hospital,  10  Co.  33. 


§  42      PUBLIC,  QUASI-PUBLIC  AND  PRIVATE  CORPORATIONS.      22/ 

h^d  recourse  to  a  singular  shift,  which  it  is  admitted  rests  on  very 
questionable  principles  ;  it  allows  the  secretary,  bookkeep6f  Of  some 
one  or  more  ot  the  cniet  members  ot  the  body  politic  to  be  made  co- 
defendants  lor  the  express  purpose  of  obtaining  an  answer  on  oath.  . 
which  answer,  contrary  to  the  general  rule  in  other  cases,  is  received 
as  evidence  agamst  the  corporation  itself.^  Thus  allowing  the 
plaintitt  to  select  trom  among  the  corporators  such  one  or  more  of 
them  as  he  may  think  proper  to  make  witnesses,  and  to  extract  from 
them  only  such  proof  as  may  be  entirely  responsive  to  his  case. 

It  is  said,  in  one  of  the  very  respectable  treatises  on  equity  plead- 
ing, that,  in  the  case  of  a  corporation  aggregate,  where  the  answer  is 
under  the  common  seal,  the  bill  must  pray  that  a  writ  called  a  writ 
of  distringas  may  issue  under  the  great  seal,  which  is  for  the  pur- 
pose of  distraining  them  by  their  goods  and  chattels,  rents  and  profits, 
until  they  obey  the  summons  or  direction  of  the  court. ^  What  is 
here  said,  however,  as  to  the  prayer  of  the  bill,  is  certainly  wrong, 
the  authorities  cited  warrant  no  such  assertion.'  And  it  has  also 
been  said,  that  a  subpena  is  not  the  proper  original  process  against  a 
corporation,  because  it  has  no  conscience.*  This  is  also  an  error, 
for,  in  all  cases,  where  a  corporation  is  made  defendant,  the  first  and 
proper  process  for  calling  it  in  to  appear  and  answer  is  the  same  as 
that  used  for  summoning  a  natural  person,  that  is,  a  subpena;  and 
accordingly  the  bill  prays  for  a  subpena,  and  no  other  process.' 
The  bill,  it  is  true,  must  always  ask  for  that  original  process  which 
is  suited  to  the  nature  of  the  case;  against  natural  and  artificial  per- 
sons a  subpena  is  prayed  for;  against  non-residents  an  order  of  pub- 
lication made  the  substitute  of  a  subpena,  is  asked,  and  against  the 
attorney-general  it  is  prayed  that  he  may  be  attended  with  a  copy  of 
the  bill;*  which  form  of  prayer,  as  against  the  attorney-general, 
appears  to  be  recognized,  by  several  acts  of  assembly, '  with  only 
two  exceptions,  in  which  he  is  directed  to  be  summoned,  or  served 
with  a  subpena.^  These  prayers  are  indispensably  necessary,  be- 
cause it  is  an  established  rule,  that  no  one  is  to  be  considered  a  party  ; 
to  the  suit,  against  whom  no  process  or  publication  is  prayed  and  *■ 
served  with  it,  or  the  publication  made.^ 

If  the  body  politic  neglects  or  refuses  to  appear  as  required  by  the 
subpena  which  has  been  served  on  the  mayor,  president  or  any  directwr^ 
or  manager,  or  other  officer,  then  the  next  process  is  a  distringas,  feSfe  ^ 

'  Fenton  v.  Hughes,  7  Ves.  289 ;  Dummer  v.  Corporation  of  ChippenhafflJ^ 
14  Ves.  253.  ^"Vr 

2  Coop.  PI.  Eq.  16.  "^ 

'Harvey  v.  East  India  Company,  2  Vern.  395;  s.  c.  Prec.  Cha.  128. 

*  Com.  Dig.  tit.  Franchises,  F.  19. 

5  Willis  Eq.  Plea.  8 ;  Lowten  v.  The  Mayor  of  Colchester,  2  Meriv.  395. 

"Willis  Eq.  Plea.  7;  2  Mad.  Pra.  Chan.  202. 

'1785,  eh.  72,  s.  29,  and  ch.  78,  s.  1 ;  April,  1787,  eh.  30,  s.  4;  1799,  ch.  79, 
S.  7. 

8  1786,  ch.49,  s.  8;  1794,  ch.60,  s.  6. 

8  Windsor  v.  Windsor,  2  Dick.  707;    Eeilly  v.  Ward,  5  Bro.  P.  C.  495; 
Lingan  v.  Henderson,  1  Bland  245.  ' 
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form  of  which  writ  is  substantially  the  same  at  law  as  in  equity.' 
By  this_writ_the_ sheriff  i&  commaoded^to  make  a  distress  upon  the 
lanZs  and  tenements,  goods  and  chattels  of  the  corporation ;  and  it  is 
i"ndorsed  fhusl  '^By  the  court  at  the  suit  of  AT"u.T:or  want  of  an  ap- 
pearance (or  answer,  as  the  case  may  be)."  But  in  England  upon  the 
first  writ  the  sheriff  generally  levies  forty  shillings  issues';  upon  the  , 
alias  distringas,  four  pounds ;  on  the  fluries  distringas  he  levies  the 
whole  property ;  and  on  the  return  of  the  fluries  a  sequestration  is 
granted.''  Thus  far  there  appears  to  be  not  the  slightest  difference 
to  be  found  in  the  books,  either  as  to  the  form  of  the  process,  or  in 
reference  to  the  character  o'f  the  corporation  to  be  affected  by  it. 

I  can,  thei^efore,  feel  myself  at  liberty  to  make  no  other  alteration 
than  to  settle  the  amount  in  reference  to  the  present  value  of  money, 
and  to  declare,  that  upon  the  first  distringas  to  compel  an  appearance 
or  answer,  the  sheriff  shall  take  issues  or  personal  property  of  the 
corporation,  to. the'  amount  of  twenty  dollars :  and  upon  the  alias  dis- 
tringas  he  shall  lew  forty  dollars';  and  on  the  tluries  distringas  he 
shall  distrain  the  whole  of  the  personal  estate,  together  with  the  rgrxts 
and  profits  of  the  lands.' 

If  it  shall  be  ascertained  by  the  return  of  all  these  successive  writs 
that  the  corporation  has  no  property  upon  which  a  distringas  may  be 
levied,  or  which  can  be  taken  under  a  sequestration,  then  the  bill  may 
be   taken  fro  confesso,  and  the  plaintiff  may  obtain  relief  accord- 
ingly;*   or  if,  having   no    property,    or    after   all   its   property   has 
\^en  sequestered,  it  still  stands  out,  and  refuses  to  appear' and  answer, 
lA^en,  according  to  what  seems  to  be  the  better  and  rnore  reasonable 
j>)pinion,  the  plaintiff  may  have  an  attachment  against  the  members, 
or,  at  least,  those  of  them- who  have  been  duly  summoned,  or  served 
with  the  subpena,  and"  thus  notified   of  the  institution    of  the    suit.* 
If,  after  a  decree,  the  corporation  neglects  to  comply  therewith, 
upon    being    served   with    a   copy  of  it  according   to    the    ancient 
practice,^    as     recognized     by    the    act    of     assembly,'    now    dis- 
pensed with,'   the    plaintiff    may   obtain    a    distringas   to    enforce 
obedience  to  it,  and  after  the  return  of  the  first  writ  of  distringas  he 
^ay  have  a  sequestration,'  and  if  the  sheriff  returns  that  the  body 
politic  has  nothing  upon  which  the  distringas  can  be  levied,  then  the 
members  of  the  corporation  may  be  attached,  or  such  other  proceed- 
ings had  according  to  the  nature  of , the  case,  and  having  proper  re- 

>2  Harr..Ent.  674;  1  Harri.  Pra.  Chan.  264;   1832,  ch.  306,  s.  5. 

8 1  Harr.  Prac.  Chan.  264. 

'  East  India  Company's  case,  1  Salk.  191. 

*  Salmon  v.  The  Hamborough  Company,  1  Ca.  Chan.  204;  Curson  v.  African 
Company,  1  Vern.  121. 

*  Eex  V.  Gardner,  Oowp.  85;  London  v.  Lynn,  1  H.  Blac.  206. 
«2Mad.  Pr.  Chan.  466. 

'  1785,  ch.  72,  s.  25. 
« 1818,  ch.  193,  s.  4. 

'Harvey  v.  East  India  Company,  2  Vern.  395;  s.  c.  Prec.  Chan.  129;  Com. 
Dig.  tit.  Franchises,  F.  19. 
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gard  to  the  extent  of  the  liability  of  the  members  of  the  body  politic 
as  may  be  deemed  proper  and  lawful.^ 

Whereupon  it  is  ordered  that  a  writ  of  distringas  be  issued  as 
.prayed  by  the  said  petition  ot  the  plaintiffs,  which  writria  hereby 
directed  to  be  indorsed  and  levied  as  above  prescribed. 

[Jsoon  alter  the  president  and  directors  of  the  Franklin  Bank  of 
Baltimore  put  'xp.  their  answer,  and,  after  hearing,  the  bill  of  complaint 
was  dismissed  as  to  them.'] 

(See  cases  cited  to  People  v.  Morris,  infra,  p.  234.) 

See.  43.    Same.    , 

THE  PE|I)PLE  V.  YlOEEIS.' 
1835.    In"  THE  Supreme  CouHa' OF  Neiv  York.    13  Wendell  (N.Y.) 


[Error  from  the  St.  Lawrence  oyer  and  terminer.  The  defendant 
was  tried  on  an  indictment  for  selling  spirituous  liquors  and  permit- 
ting the  same  to  be  drank  in  his  grocery  store,  without  having  ob- 
tained a  license  as  a  tavern  keeper. 

The  village  charter  of  1824  authorized  the  trustees  to  regulate  and 
"license  grocers,  and  keepers  of  victualing  houses,  where  fruit  victuals 
and  liquor  shall  be  sold  to  be  eaten  or  drank  in  such  houses  or  grocer- 
ies." In  1830  the  revised  statutes  went  into  effect  and  provided 
that  only  certain  excise  commissioners  could  grant  licenses  to  sell 
liquors  and  wines  to  tavern  and  inn-keepers  to  be  drank  in  their 
houses,  and  licenses  to  grocers  should  be  granted  to  sell  only  in  five- 
gallon  quantities  or  over,  but  not  to  be  drank  in  their  houses.  De- 
fendant had  obtained  his  license  from  the  village  authorities  under  the 
charter,  and  admitted  the  selling  in  his  grocery  to  be  drank  .there,  after 
the  revised  statutes  went  into  effect.] 

By  the  court.  Nelson,  J.  The  defendant  insists  that  the  stat- 
ute under  which  he  has  been  convicted  is  inoperative,  upon  the 
grounds,  (i)  That  the  power  or  franchise  of  the  corporation  of  the 
village  of  Ogdensburgh  to  grant  licenses  to  grocers  to  sell  spirituous 
liquoi-s  to  be  drank  in  their  houses  is  a  vested  right,  and  can  not  be 
impaired  or  taken  away;  and  (3)  That  if  such  power  can  be  taken 
away,  it  can  be  done  only  by  bill  having  the  assent  of  two-thirds  of 
the  members  elected  to  each  branch  of  the  legislature,'  in  conformity 
to  the  ninth  section  of  the  seventh  article  of  the  constitution  of  the 
state. 

As  to  the  first  objection  urged  by  the  defendant,  the  only  limita- 

'2  Mad.  Pr.  Chan.  466;    Salmon  v.  The  Hamborough  Company,  1  Cha 
Cas.  204;  Adley  v.  The  Whitestable  Company,  17  Ves.  324;  s.  c.']  Meriv.  107. 
*  Statement  of  facts  abridged.    Much  of  the  opinion  omitted. 
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tion  to  the  powers  of  the  legislative  department  that  can  exist  must  be 
found  either  in  the  constitution  of  the  United  States  or  of  this  state, 
or  in  the  natural  and  inherent  rights  of  the  citizens,  which  they  can  not 
part  with  or  be  deprived  of  by  the  society  to  which  they  belong.  *  * 
Vested  rights  are  indefinite  terms,  and  of  extensive  signification, 
not  unfrequently  resorted  to  when  no  better  argument  exists,  in  cases 
neither  within  the  reason  nor  spirit  of  the  principled  Rights  in  one 
sense  vested,  that  is,  vested  as  it  regards  every  other  body  or  power 
except  the  government,  are  numerous,  and  the  subject  of  common 
regulation  and  even  abrogation.-/  All  general  and  local  laws,  restrain- 
ing the  free  action  of  the  citizen  as  to  person  or  property,  the  imposi- 
tion of  burthens  and  of  duties,  partake  more  or  less  of  this  character, 
and  may  be  referred  to  in  illustration  of  the  remaft:.  Government  was 
instituted  for  the  pui"pose  of  modifying  and  regulating  these  rights  with  a 
,  view  to  the  general  good,  and  under  the  constitution  the  mode  by  which 
it  was  thought  this  great  object  might  best  be  attained  was  left  to  the 
wisdom  and  direction  of  the  people  themselves,  acting  through  the 
medium  of  their  representatives.  We  may  concede  to  the  defendant 
that  if  any  rights  vested  under  the  national  or  state  constitutions,  or 
others  inherent  and  inalienable,  and,  therefore,  also  vested,  have  been 
violated  by  any  provision  of  the  revised  statutes,  such  provision  is  in- 
operative and  void.  But  if  such  rights  have  not  been  violated,  we  do 
not  perceive  how  its  penalties  can  be  eluded.^  Now  the  defendant's 
rights  are  in  no  way  imprnpprly  interfered  with  bv  ttie  revised  stat- 
utes, excepts"  f'<y  g^g  \hprp  i-nf|jr_jTpan  infraction' 
privileges,  of  t^"  v'^^^fff ,  V""-fv';°  H  '^''H 


of  the  corporate 
'^iraed  that  the 


_  [se  it  will  nut  be  pifetfehc 

^___^to  sell  spirituous  liquors  falls  within  the  most  extended  cla'5s'T5I 
vestednalitij.lt  ivloi'  can  it  be  claimed  that  the  right  ot  any  c0lpuiat6i," 
in  his  individual  capacity,  has  been  at  all  touched  by  this  statute.  It 
acts  solely  and  exclusively  upon  the  powers  and  privileges  previously 
conferred  upon  the  whole  or  aggregate  body  of  citizens  by  the  village 
charter.  It  is  this  p""^f;r_,  thus  previously  granted  to  the  corporation. 
which  the  revised  statute&Jaitended  fo  modify,  not  ttie , 'pTiva re  rigffatfe 
rif  fin  ipHjvidnal  member  of  it.  '  " 

"^^^WEat  w'as'the  power"  thus  conferred  by  the  village  charter .''  We 
answer  that  it  was  wholly  political.  Instead  of  prescribing  at  their 
discretion  every  duty  to  be  performed,  and  forbidding  every  act  to  be 
avoided,  in  a  word,  directi'ng  the  whole  system  of  government  to  be 
observed  and  executed,  the  legislature  have  merely  defined  the  out- 
lines and  leading  principles,  and  conferred  upon  the  inhabitants, 
within  the  bounds  of  the  corporation,  the  power  at  discretion  to  fill 
up  and  carry  them  into  operation.  Sl-rirtly  cp^^p]^in^j'  inr^iYJ^^Yij^ 
rights  or__pri:Kate.  ijlterfiats  are  no  niflje-imrolved  in  the  arrangement 
than  thex-f^'p  i"  tlr^  gpneral  ]aws  passed  with  reference  \a  the  govern^ 

mpnt  nf  atnwn,  a  rnnnty  or  th<?  state.       Their  rightgj  ilScitiZ£Jia.of  the^~^ 

/povernmen^^biect  to  its  control,  _and-to  be  so  re^ulaterranHHjrpctpH  / 
as To~terFffionize  with  the  general  good,  are  those  and~those~onlY  ~f 
withm  the"ccriileriipIanonofJJiediarter.     *     *"    *  y 
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[The  constitution,  article  7,  section. 9,  provided:  "The  assent  oil 
two-thirds  of  the  members  elected  to  each  branch  of  the  legislatureL 
shall  be  requisite  to'  every  bill,  etc.,  creating,  continuing,  altering,\ 
or  rer^gVing  any  body  politic  or  corporate."]  ""  *         ' 

We  a^LOf  the  opinionjhe  rnnstihitional  provision  Hoes  not  apply-to 
piBTtTclroi%ora ti ax*^.^  That  the  village  of  Ogdensburgh  is  "a  body 
politic  and^orporate,"  is  not  denied.  The  charter  falls  within  the 
definition  of  Lord  Coke  and  of  other  approved  authors.  "A  body 
politic,"  he  says,  "is  a  body  to  take  in  succession,  framed  as  to  its 
capacity  by  policy,  and  therefore  is  called  by  Littleton  (section  413)  a 
body  politic;  and  it  is  called  a  corporation  or  body. corporate  because 
the  persons  are  made  into  a  body,  and  are  of  capacity  to  take,  grant, 
etc.,  by  a  particular  name."  Viner's  Abr.  Corp.  (02).  A  public 
corporation  is  also  defined  to  be,  "an  investing  the  people  of  th^ 
place  with  the  local  government  thereof."  This  latter  description  ie 
the  most  appropriate,  and  is  justified  by  the  history  of  these  institul 
tions,  and  the  nature  of  the  powers  with  which  they  were  and  are  in! 
vested.      *     *     »  I 

The  fact  conceded  that  they  are  "bodies  politic  and  corporate,"  is' 
not,  by  fair,  reasoning,  necessarily  conclusive.  So  are  towns  and 
counties,  for  they  come  within  one  or  other  of  the  above  or  most  ap- 
proved definitions.  ■  They  possess  eveiy  requisite  to  constitute  them 
corporations,  besides  being  declared  to  be  so  by  statute,  as  are  also 
superintendents  of  the  poor  and  trustees  of  school  districts,  i  R.  S. 
337,  42  id.  364,  4S6,  617,  498.  Each  town,  as  a  body  corporate ,  has 
capacity  to  sue  and  be  sued ;  to  purchase  and  hold  real  estate ;  to 
make  such  contracts  and  hold  such  personal  property  as  m^  be  neces- 
sary to  its  corporate  and  administrative  powers ;  and  to  make  such 
order  for  the  disposition,  regulation  and  use  of  its  public  property  as 
may  be  conducive  to  the  interests  of  the  inhabitants.  Large  powers 
are  also  conferred,  as  has  already  appeared,  in  respect  to  their  munic- 
ipal and  domestic  regulations.  So  in  respect  to  superintendents  of  the 
poor.  It  is  expressly  declared  (i  R.  S.  617,  §  16)  "they  shall  be  a 
corporation  by  the  name  of  the  superintendents  of  the  poor  of  the 
county  for. which  they  shall  be  appointed,  and  shall  possess  the  usual 
powers  of  a  corporatipn  for  public  purposes."  Large  powers  are 
conferred  upon  them  also  to  enable  them  to  execute  their  trust,  and 
especially  for  the  "good  order  and  government  of  the  place  and  poor- 
houses  belonging  to  the  county,  for  the  employment,  relief,  manage- 
ment and  government  of  the  persons  placed  under  their  care."  The 
trustees  elected  in  a  town  having  lands  belonging  to  it  for  the  support 
of  the  gospel,  or  of  schools,  or  both,  "shall  be  a  corporation  for  the 
purposes  of  their  office,  by  the  name  of  the  'Trustees  of  the  Gospel 
and  School  Lot,'  "  in  the  town  in  which  they  are  elected.  They  shall 
have  power,  "besides  the  ordinary  powers  of  a  corporation,"  to  man- 
age these  lots,  as  particularly  set  forth  in  the  statute,  i  R.  S.  497,  8. 
Other  cases  might  be  referred  to.  That  they  come  within  the  Iciier 
of  the  provision  is  not  enough,   unless   the  different   bodies  above 

1  The  subsequent  case  of  Purdy  v.  People,  4  Hill  (N.  Y.)  384,  held  that  th.a 
constitutional  provision  applied  to  public  as  well  as  private  corporations. 
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alluded  to  are  also  included,  which  probably  will  not  be  pretended; 
for,  if  so,  most  of  the  legislation  of  the  state  must  be  in  conformity 
to  this  provision  of  the  constitution. 

Are  they  within  the  evil  this  provision  was  designed  to  remedy? 
No  one,  I  Ihink,  acquainted  with  the  histoiy  of  the  times,  or  with  the 
introduction  of  this  clause  into  the  constitution,  will  venture  upon  this 
ground.  It  may  be  fortunate  for  truth,  and  what  is  deenried  a  sound 
exposition  of  this  provision,  that  all  who  may  desire  to  examine  it  can 
recur  to  his  own  recollection  and  challenge  that  of  others  upon  this 
point.  We  think  we  hazard  nothing  in  asserting  that  the  multiplica- 
tion of  cities  or  villages  by  the  legislature  has  at  no  time  been  a  sub- 
ject of  complaint.  On\y  four  of  th^  former  existed  in  the  state  at  the 
adoption  of  the  constitution.  The  latter,  which  were  somewhat  numer- 
ous, have  always  been  viewed  by  the  people  of  the  state  as  a  matter 
in  which  the  inhabitants  of  the  village  were  exclusively  interested,  and 
to  be  left  to  their  option.  But  frivate  incorporations  had  multiplied 
to  an  extent  that  had  attracted  public  attention,  especially  banking  in- 
stitutions. These  had  been  sought  for  with  zeal,  and  their  enactment 
attended  with  circumstances  that  awakened  public  suspicion  and 
alarm.  So  extreme  had  the  evil  become  at  one  period  of  our  history, 
that  the  chief  magistrate  of  the  state  felt  it  his  duty  to  exercise  the 
power  then  existing  in  the  constitution,  of  proroguing  the  legislature, 
and  was  triumphantly  sustained  by  the  people  in  the  execution  of  this 
high  and  delicate  trust.  The  fact  affords  strong  evidence  of  the  deep 
impression  made  upon  the  public  mind  as  to  these  and  similar  private 
corporations,  and  of  the  scope  and  purpose  of  the  clause  on  this  sub- 
ject. If  we  resort  to  the  history  of  its  introduction  into  the  new  con- 
stitution, the  above  view  will  be  confirmed.  Mr.  King,  chairman  of 
the  committee  of  the  legislative  department,  reported  the  section;  and 
when  it  came  under  consideration,  said  that  the  committee  had  looked 
upon  the  multiplication  of  corporations  as  an  evil ;  they  had  been 
created  for  a  great  variety  of  purposes ;  they  were  exceptions  to  the 
common  law ;  they  could  not  be  proceeded  against  in  the  ordinary  way 
of  prosecutions  against  individuals  in  courts  of  justice ;  they  ought  not 
to  be  increased,,  but  should  be  diminished  as  far  as  could  be  done  con- 
sistently with  the  preservation  of  vested  rights.  "^  It  is  obvious,  though'\ 
the  language  used  in  the  clause  in  question  is  general,  that  the  honor-  J 
able  chairman  had  in  his  mind  (and  he  spoke  for  the  committee)  the/ 
case  of  private  corporations ;  that  the  great  inducement  to  the  adoption 
of  the  clause  was  a  check  upon  them ;  and  that  the  organization  of 
communities,  and  the  investing  them  with  the  privileges  of  mere 
municipal  jurisdiction  and  authority,  were'  not  at  all  in  contempla^B 
tion.  y. 

The  distinction  between  public  and  private  corporations  is  strongly 
marked,  and,  as  to  all  essential  purposes,  they  correspond  only  in 
name.  We  speak  of  the  erection  of  a  town  or  a  county,  and  the 
term  would  be  just  as  appropriate  when  applied  to  cities  or  villages. 
They  are  severally  political  institutions,  erected  to  be  employed  in  the . 
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jnternal  p;ovemrnpnt  nf  the  state.     Xhgre  is  no  contrfrt  he.U/yppn  the-. 

government  anr|  gnvprripd^  for  hut  one  party  is  concerned — the  public; 
nn^  thp  inhahjfjints  upon  whom  the  powers  and  privileges  are  cou'^ 
ferred  are  mere  trustees,  who  hold  and  exercise  such  powers  tor  the 
publi£_g22d-     The  only  interest  involved  is  the  public  interest,  and  no 
other  isf-.nncerried  in  their  creation^  continuance,  alteration  or  renewal. 
The  nature  and  operation  of  these  corporations  repudiate  the  idea"of 
vested  rights,  anfj,  therefore,  no  evil   arising  out  ot  them  could  haveO 
iriflnpnr^r|  fh"  ''"nirgnti'rua.-     Jj/'e  kfiow  of  fio  vBsted  rJ^Ms  of  jioUtical  t 
ixmer^  in  am  citizen  or  body  of  citizens^   except  those  conferred  by  \ 
the  constituUsM^    That  is  our  bill  of  rights,  and  is  analogous  to  those"-* 
granted    to    kingdoms  or,  minor  communities,    such  as  towns    and 
cities,  by  princes  and  superior  lords  on  the  continent,  or  by  the  crown 
of  England. 

Privaie  corporations  are  the  private  property  of  the  corporators. 
They  are  designed  to  regulate  private  interests.  Large  investments 
are  made  in  pursuance  of  their  authority,  and  the  tenure  by  which 
such  corporate  property  is  held  is  like  that  of  an  individual  to  his 
farm  or  personal  estate  ;  and  an  invasion  of  such  corporate  power  is 
like  a%violation  of  private  right.  One  of  the  strongest  reasons  why 
these  private  corporations  should  be  cautiously  granted  arises  from 
the  inviolability  of  the  rights  acquired  under  them  ;  for  notwithstand- 
ing the  i^ervH^  power  in  the  charter  to  modify  or  repeal,  an  inter- 
ference seriously  affecting  this  species  of  property  is  calculated  to 
shake  public  confidence  in  the  security  of  these  corporations  gener- 
ally, and  might  and  probably  would  be  immediately  disastrous  to 
the  property  invested  under  their  faith,  in  the  particular  instance  in 
which  the  legislature  exercised  its  reserved  power.  This  wide  dis- 
tinction was  well  known  to  the  members  of  the  convention,  and  shows 
that  the  clause  in  the  constitution  may  be  fully  satisfied  by  confining 
its  operation  to  the  case  of  private  corporations.  Nor  can  it  be  ad- 
mitted  tll!tt'l["was  intended  to  restrict  the  action  of  the  legislature,  in 
the  municipal  regulations  of  the  state,  as  to  one  place  more  than  an- 
other, or  that  less  latitude  was  to  be  given  to  such  regulations  in  the 
government  of  the  citizens  residing  within  the  bounds  of '  citiefe  and 
villages  than  of  those  residing  in  towns  and  counties.  The  nature 
and  object  of  the  power  exercised  and  the  claims  of  those  concerned, 
are  alike,  and  it  is  difficult  to  discover  any  solid  reason  for  the  dis- 
tinction, /^^ll  our  public  laws,  civil  and  criminal,  however  impo/ 
tant  or  severe  their  operation,  enacted  for  the  good  government  of 
the  people  tWoughout  the  state,  are  passed  by  majority  votes ;  andl 
^t  would  be  inconceivably  strange  if  laws  passed  with  a  view  to  a 
ropre  perfect  government  of  a  particular  placfe  (laws  better  adapted 
to  the  organization  of  society  and  the  business  and  conditions  of  the 

.governed  residing  in  small  districtsYT should  depend  upon  a  different 

_and  greatly  restricted  rule  of  action  on_thej)art  ot  the  legislature.       " 
Judgment  affirmed.  "         ~         ~~ " 
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Mo.  — ,  60  L.  E.  A.  190. 


Sec.  44.    Same.    (1)    Private  corporations,  as  to  the  method  of 
acquiring  or  losing  membership,  are: 

1.  Stock,  or 

2.  Non-stock. 

0    # 

THE  STATE  v.  THE  SjtA^DAED  LIFE  ASSOCIATION.' 

S2.    In  the  Supreme  Covrt  V)f  Ohio.     38  Ohio  State  Reports 

3 1-^9- 

[Quo  Warranto  :  The  objecTof  this  action  is,  to  oust  the  defend- 
ant, a  corporation  organized  under  section  3630  of  the  Revised 
Statutes,  from  its  franchise  to  do  business,  as  an  insurance  company, 
on  the  co-operative  or  assessment  plan,  as  authorized  by  said  section. 
The  ground  alleged  is  misuser  of  its  corporate  privileges,  and  the 
exercise  of  rights  and  privileges  not  conferred  by  lav^^.  Among  other 
things  it  is  specified  as  grounds  for  the  judgment  of  ouster,  that  this 
company  has  issued  certificates  of  membership  for  the  payment  of 
stipulated  sums  of  money  for  the  member's  benefit,  instead  of  the 
benefit  of  his  family  or  heirs  as  the  law  authorizes ;  that  it  has  issued 
such  certificates  to 'very  aged  and  infirm  persons  without  regard  to 
their  prospects  of  life ;  that  it  has  issued  them  for  lie  benefit  of 
cousins,  sons-in-law,  and  other  relatives  who  are  not  oRhe  family  f  r 
heirs  of  such  member ;  that  it  has  delayed  the  approval  of  proofs  of 
death,  and  making  the  proper  assessments  to  pay  in  case  of  death ; 
and  that  it  has  treated  others  than  the  family  or  heirs  as  beneficiaries, 
making  assessments  against  them,  and  looking  to  them  and  not  to  the 
member  for  the  payment. 
* 
'  Statement  of  facta  abridged,  part  of  opinion  omitted. 
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The  answer  puts  in  issue  these  allegations,  and  avers  that  the  defend- 
ant is  doing  a  business  authorized  by  law.] 

Johnson,  J.  This  association  was  incorporated  September  i,  1880. 
The  record  of  the  company  shows  that  seven  persons,  to  wit:  D.  R. 
Johnston,  W.  H.  Carter,  J.  B.  Netscher,  Jerry  Shank,  jpeorge  W. 
Cole,  S.  W.  Anderson  and  John  F.  Wood,  met  on  that  day  in  Mans- 
field for  the  purpose,  as  is  stated,  of  organizing  an  association  "to 
furnish  mutual  protection  and  relief  to  its  members,"  under  section 
3630  of  the  Revised  Statutes ;  Mr.  Anderson  was  made  chairman  of 
the  meeting,  and  he  thereupon  presented  a  pla<  of  operations,  which 
w^as  unanimously  adopted.  What  that  plan  was  does  not  appear  from 
the  record  of  the  company,  but  is  subsequeiy:ly  disclosed  in  the  pro- 
ceedings and  acts  of  the  association.  %> 

At  the  same  meeting,  those  present  drew  up,  and  five  of  them  ex- 
ecuted, articles  of  incorporation,  which  were  subsequently  authenticated 
and  filed  with  the.  secretary  of  state,  under  which  they  became  a  body 
corporate. 

Before  adjourning,  and,  of  course,  before  they  had  become  incor- 
porated, these  seven  persons  proceeded  to  elect  themselves  "officers 
and  trustees"  of  the  association  for  one  year,  giving  to  each  an  office, 
and  also  appointed  an  executive  committee  from  among  themselves. 
It  appears  that  by-laws  were  also  adopted,  but  the  record  of  the  trus- 
tees is  silent  as  to  their  provisions.  This  record  and  the  books  of  the 
association  show  they  proceeded  to  transact  business  as  a  corporation 
soon  after. 

The  certificate  of  corporation,  after  stating  the  name  and  place  of 
business,  states  the  purpose  of  the  association  to  be  "to  receive 
money,  either  by  voluntary  donation  or  contribution,  or  to  collect  the 
same  by  assessment  of  its  members,  and  to  distribute  and  appropriate 
the  same  to  the  families  or  heirs  of  its  deceased  members,  in  such 
manner  as  may  be  prescribed  by  the  rules  and  regulations  of  the  asso- 
ciation, not  inconsistent  with  the  laws  of  Ohio,  and  so  as  to  carry  out 
the  objects  and  purposes^Mfche  association  as  above  expressed."  The 
section  of  the  Revised  ^I^Bptes  authorizing  such  a  corporation  is  as 
follows :  ^^' 

"Section  3630.  A  company  or  association  may  be  organized  for 
the  mutual  protection  and  relief  of  its  members,  and  for  the  pay- 
ment of  stipulated  sums  of  money  to  the  families  or  heirs  of  the  de- 
ceased members  of  such  company  or  association,  and  may  receive 
money,  either  by  voluntary  donation  or  contribution,  or  colject  the 
same  by  assessment  on  its  members,  and  may  distribute,  invest  and 
appropriate  the  same  in  such  manner  as  it  may  deem  proper;  but  the 
aggregate  sum  stipulated  to  be  paid  to  the  family  or  heirs  of  any 
member  at  his  decease  shall  in  no  case  exceed  $7,000,  nor  shall  any 
assessment  on  account  of  the  death. of  any  member  be  made  against 
any  surviving  member  exceeding  one-fifth  of  one  per  centum  stipu- 
lated to  be  paid  to  such  survivor  at  his  decease,  and  such  association 
shall  not  be  subject  to  the  preceding  sections  of  this  chapter." 
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It  will  be  noticed  that  this  section  authorizes  such  corporation  for 
the  mutual  protection  and  relief  of  its  members,  and  also  for  the  pay- 
ment of  stipulated  sums  of  money  to  the  family  or  heirs  of  the  de- 
ceased members.  The  certificate  of  incorporation  is  silent  as  to 
furnishing  mutual  protection  and  relief  to  members.  It  limits  the 
scheme,  so  far  as  relief  is  concerned,  to  the  distribution  of  its  funds  to 
the  family  or  heirs  of  deceased  members. 

It  does  not  purport,  therefore,  to  afford  any  relief  or  protection  to  - 
its  members,   but  only  to  provide  for  their  family  or  heirs  after  their 
decease.   It  is  in  no  se^ise ,  therefore,  according  to  the  charter,  a  mutual 
aid   association   to    members,    but  a  mutual  insurance    company   of 
"members,  for  the  beneht  of  the  family  or  heirs  of  members.^ 

It  has  issued  what  atg'  termed  certificates  of  membership,  but  the 
re^l  nature  of  the  contract  is  that  of  insurance. 

The  so-called  member,  tor  in  tact  he  is  not  treated  as  a  member  of 
the  corporate  body,  contracts  to  pay  an  admission  fee,  and  annual 
dues  of  specified  amounts,  and  a  stated  assessment  for  each  death  in 
the  class  to  which  he  belongs,  in  consideration  of  which  the  company 
agrees  to  pay  his  beneficiary  named  the  assessment  collected  (less  the 
deductions  stated  hereafter),  not  exceeding  the  amount  of  insurance 
named  in  the  certificate,  which  is  either  $2,000  or  $3,000. 

In  Commonwealth  v.  Wetherbe,  105  Mass.  149,  it  was  held,  that 
such  a  contract  was  one  of  insurance,  whatever  be  the  terms  of  pay- 
ment of  the  consideration  by  the  assured,  or  the  mode  of  payment  of 
the  sum  to,  be  paid  in  the  event  of  loss,  and  although  the  object  of  the 
insurer,  in  making  the  contract,  is  benevolent  and  not  speculative. 

It  was  further  held  in  that  case  that  it  was  none  the  less  a  contract 
of  mutual  insurance  'because  the  amount  to  be  paid  is  not  a  gross  sum, 
but  one  graduated  by  the  number  of  members,  nor  because  a  por- 
tion of  the  premiums  are  to  be  paid  upon  uncertain  periods  of  the 
death  of  members,  nor  because  in  case  of  non-payment  of  assessments 
the  contract  provides  no  mode  of  enforcing  payment  thereof  but 
merely  declares  the  contract  forfeited. 

From  the  specific  terms  of  the  charter,  as  well  as  from  the  tenor  of 
certificates  of  membership,  the  contract  entered  into  is  one  of  insur- 
^rn-p  nn  \hp  lives  of  members,  and  not  one  for  the  mutual  protection 
and  relief  of  its  members. 

Whether  it  is  competent  to  become  a  corporation  for  that  single 
purpose  when  the  statute  authorizes  such  corporations  for  the  double 
purpose  of  mutual  protection  and  relief  of  its  members,  and  also  for 
life  insurance  for  the  benefit  of  the  family  or  heirs  of  such  members,' 
is  a  question  we  need  not  now  stop  to  answer,  as  the  petition  admits 
that  the  association  was  duly  incorporated.  , 

Section  3630  provides,  however,  that  these  corporations  shall  not 
be  subject  to  the  preceding  sections  of  the  chapter,  relating  to  life 
insurance  companies  "on  the  mutual  or  stock  plan."  Chapter  10, 
sections  3587  to  3629,  Revised  Statutes.  ^ 

This  leads  to  the  inquiry,  to  what  extent  they  are  regulated  by  law, 
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and  to  what  extent  such  associations  may  adopt  their  own  rules  and 
regulations  ? 

Though  not  subject  to  the  provisions  relating  to  life  insurance  in 
chapter  10,  they  are  subject  to  the  general  provisions  relating  to  cor- 
porations found  in  chapter  i  of  title  1 1  of  the  Revised  Statutes.  « 

That  chapter  provides  for  two  classes  of  corporations,  (i)  those  fori 
frofit,  which  must  have  a  capital  stock,  and  (2)  those  not  for  frojitX 
which  need  not  have  a  capital  stock.  ^ 

If  it  is  of  the  first  kind,  its  name  must  begin  with  "The,"  and  end 
with  "Company,"  and  in  each  kind  the  place  of  business  and  purpose  • 
for  which  it  is  formed  must  be  stated  in  the  certificate.  R.  S.,  sec- 
tion 3226.  By  section  3240  a  majority  of  the  subscribers  to  the  arti- 
cles of  incorporation  of  a  corporation,  other  than  for  profit,  may  elect 
not  less  than  five  trustees,  who  shall  hold  their  offices  until  the  next 
election,  or  until  their  successors  are  elected  and  qualified.  ^In  the 
case  at  bar,  the  incorporators  elected  seven  trustees  for  one  year.f 

By  section  3246,  unless  the  regulations  otherwise  provide,  the  annual 
election  for  trustees  or  directors  shall  be  held  (this  section  applies  as 
well  to  corporations  not  for  profit  as  those  for  profit)  on  the  first 
Monday  in  January  of  each  year.  It  further  contemplates  that  the 
elective  body  consists  of  the  "members"  of  the  corporation  in  those 
not  for  profit,  and  the  "stockholders,"  in  those  for  profit. 

Section  3249  provides  that  every  corporation  may  adopt  a  code 
regulations  for  its  government,  not  inconsistent  with  the  laws  of  th^ 
state. 

Section  3250  authorizes  the  trustees  or  directors  of  a  corporation  to 
adopt  a  code  of  by-laws  for  their  government  not  inconsistent  with 
the  regulations  of  the  corporation,  or  the  constitution  and  laws  of  the 
state,  and  may  change  them  at  pleasure,  but  section  3251  requires  that 
regulations  may  be  adopted  or  changed  by  the  assent  in  writing  of  two- 
thirds  of  the  stockholders,  or,  if  there  is  no  capital  stock,  of  the  mem- 
bers, or  by  a  majority  of  the  stockholders  or  members,  at  a  meeting 
held  for  that  purpose,  of  which  due  notice  is  given. 

By  section  3252,  a,  corporation,  by  its  regulations,  when  no  other 
provision  is  especially  made  in  this  title,  may  provide,  first,  for  the 
time,  place,  etc.,  of  meetings;  second,  the  number  of  stockholders  or 
members  to  make  a  quorum ;  third,  the  time  for  the  election  of  trus- 
tees or  directors;  fourth,  the  duties  and  compensation  of  officers; 
fifth,  the  mode  of  filling  and  tenure  of  all  offices  other  than  trustees 
or  directors  ;  and,  sixth,  the  qualification  of  members  when  the  corpo- 
ration is  not  for  profit. 

By  section  3261,  the  trustees  of  corporations,  other  than  for  profit, 
are  made  personally  liable  for  all  debts  by  them  .contracted. 

These  are  the  chief  provisions  of  the  statute  relating  to  corporations 
other  than  for  profit. 

We  are  of  opinion  (i)  That  associations  incorporated  for  the  pur- 
poses  named  in  section  3630  ?>-pjv>rrr"'''t'fms  otner  than  lor  profit. 
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^nd  hence  any  plan  or  scheme  which  is  intended  to  earn  profits  for  its 
trustees,  managers  or  agents,  is  in  violation  of  law. 

(2)  That  the  members  of  such  a  corporation,  and  not  the  incorpo- 
^tors  nor  the  tirst  board  of  trustees,  elected  by  them,  are  the  elective 
bod^  These  members,  and  not  the  trustees  or  incorporators,  are  au- 
thorized  to  elect  trustees,  and  adopt  regttlations  for  the  government 
"bt  the  corporation  in  the  transaction  ot  its  business.  Hence  the  trus- 
tees are  the  chosen  agents  of  the  members.  They  have  no  authoritYT" 
^o  adopt  or  alter  regulations,  nor  to  prpsrribp  thpir  terms  of  office, 
though  they  may  make  by-laws  for  fVipir  government  and  change  them 
at_2leasjix£L 

The  facts  in  this  case  show  that  this  association  has  been  organized 
$ndis  doing  busmess  in  direct  violation  of  these  provisions  ot  law. 

i;  The  members  of  the  corporation  have  had  no  voice  in  the~elec- 
^^ion  of  trustees  or  in  the  management  ot  itsattairs.  ihe  incorporators, 
at  t}i6  fiisL  lueeliug  Lo  organize,  elected  themselves  trustees  for  one 
year.  At  the  end  of  that  year  these  same  trustees  re-elected  them- 
selves ;  the  meeting,  as  the  record  shows,  was  the  annual  meeting  of 
the  trustees,  and  all  being  present. 

On  January  25,  1882,  they  adopted  a  new  code  of  "by-laws,  rules 
and  regulations,"  by  which  theyprovided  that  they  should  hold  office 
during  Ufe^  and  in  case  of  vacancy  by  death  or  resignation,  or  re- 
moval for  good  cause,  which  could  be  done  by  a  majority  vote,  such 
vacancy  should  be  filled  by  the  remaining  trustees.  Thus  they  arro- 
gated to  themselvf^  all  antVinvity.  They  made  regulations,  and  con- 
-diT't^'d  the  wVinlq  b'^^iuesss  on  the  theory  that  the  members  had  n~o 
■yoico.-^  They  were  under  no  obligations  to  become  members,  and 
most  of  them  were  not. 

They  thus  became  a  perpetual  body,  invested  with  all  the  franchises 
and  powers  which  the  statute  vested  in  the  members. 

II.  Thejilampon  which  the  business  has  been  done,  wqs  to  yna^p 
mnnpy  fnr  <->ip;f;e  trustees  and  tV]pir  pgpnta^ 

These  self-constituted  trustees  clothed  themselves  with  supreme 
and  perpetual  power,  and  then  proceeded  to  manage  this  self-imposed 
trust  for  their  own  interest,  and  at  the  expense  of  their  over-confiding 
members,  or  their  speculative  beneficiaries.  I  am  aware  this  is  a 
serious  charge,  but  it  is  not  made  without  the  most  convincing  evi- 
dence, taken  from  the  books  and  papers  of  the  company.     «     *     * 

Xhis  is  not  the  case  of  exceptional  excess  of  corporate  power. 
The  whole  plan  ot  operaHons,  and  their  practical  exemplification, 
manifest  a  carefully  formed  purpose  to  make  money  for  the  trustees.^ 
tr  is  a  Speculative  insurance  company,  in  a  most  objectionable  form. 
To  prolong  its  existence  and  thus  enable  ttie  trustees  to  continue  in 
such  business,  would  be  a  failure  of  duty  on  the  pan  of  the  court. 

Judgment  of  ouster.  ^ 

Okey,  C.  J.,  took  no  part  in  the  decision  of  this  case. 

Note.  1858,  Union  Insurance  Co.  v.  Hoge,  21  How.  (62  U.  S.)  35;  1871, 
Bryant  v.  Ohio  Dental  College,  1  Cin.  Sup.  Ct.  Eep.  (Ohio)  67,  307 ;  1887, 
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Ohio  College  of  Dental  Surgery  v.  Rosenthal,  45  Ohio  St.  183 ;  1889,  Crawford 
V.  Gross  (Pa.  Com.  PI.),  7  Pa.  Co.  Ct.  Eep.  419,  7  K.  &  Corp.  L.  J.  123.  See 
below.  The  Corporate  Funds,  p.  760;  Lindley's  Partnership,  vol.  ],  p.  5,  etseq. ; 
"Stocfi:,  Its  Nature  and  Transfer,""  by  Henry  Budd,  Jr.,"7  So.  Law  Rev.  430. 
It  seems  that  originally  the  idea  of  a  stock  company  was  one  in  which  each 
member  traded  on  his  individual  stock,  but  in  accordance  with  rules  laid 
down  by  the  company.  The  East  India  Company,  incorporated  in  1600,  was 
of  this  character  originally — each  voyage  to  the  East  Indies  was  on  a  separate 
joint-stock,  to  which  each  member,  if  he  wished,  might  contribute  such  sum 
as  he  chose;  each  took  shares  in  each  voyage,  as  had  been  the  immemorial 
shipping  customs  of  merchants.  But  in  1612  it  was  determined  by  the  com- 
pany that  it  would  have  one  joint-stock — the  aggregate  of  the  subscriptions  of 
the  members — all  to  be  managed  by  the  governor  and  directors  of  the  com- 
pany. Most  of  the  trading  companies  afterward  were  either  organized  upon 
or  changed  to  this  plan.  See  Cunningham's  Growth  of  Eng.  Indus..,  Modern 
Times,  pp.  124,  162,  225.  In  1731  the  colony  of  Connecticut  incorporated  the 
New  London  Society  for  Trade  and  Commerce  United,  with  a  capital  stock  to 
be  controlled  by  members  voting  in  proportion  to  their  shares. 


Sec.  45.    Same.     (2)   Private  corporations,  as  to  the  perfection 
of  their  organization,  ai^ : 

1 .  De  jure. 

2.  De  facto. 

3.  By  estoppeL 


CAPPS  &  McCREARY  v.  HASTINlGS  PROSPECTING  COMPANY.' 

1894.     In  the  Supreme  CourtlofX  Nebraska.     40  Nebraska  Re- 
ports, ^ft'o-lfyS. 

Error  from  district  court  of  Adams  county. 

Ragan,  C.  J.  The  Hastings  Prospecting  Company  sued  Lucius  J. 
Capps  and  Willis  P.  McCreary,  co-partners,  doing  business  under 
the  name,  firm  and  style  of  Capps  &  McCreary,  in  the  district  court 
of  Adams  county,  on  a  subscription  or  writing  obligatoiy  signed  by 
them,  in  words  and  figures,  as  follows:  "For  the  purpose  of  organiz- 
ing a  corporation,  with  a  capital  stock  of  $15,000,  to  bore  for  gas, 
oil  or  coal,  at  or  near  the  city  of  Hastings,  Adams  county,  Nebraska, 
and  to  buy  or  lease  the  land  to  experiment  thereon  for  such  purposes, 
and  to  buy,  lease  or  hire  the  necessary  machineiy  and  labor  for  such 
purposes,  we,  the  undersigned,  agree  to  subscribe  and  pay  for  the 
amount  of  stock  set  opposite  our  names,  said  stock  to  be  paid  for  in 
the  manner  following,  to  wit :  Ten  per  cent,  within  thirty  days  from 
the  organization  of  said  corporation,  and  the  balance  at  the  call  of  the 
directors;  provided,  that  said  directors  shall  not  have  power  to  call 
for  more  than  10  per  cent,  of  said  stock  at  any  one  time ;  and,  pro- 
vided further,  that  payment  shall  not  be  called  for  oftener  than  once 

'  Arguments  omitted. 


240       CAPPS   &   M'CREARY  v.  HASTINGS   PROSPECTING   CO.       §  45 

a  month.  Names,  Capps  &  McCreary ;  number  of  shares,  ten  shares ; 
dollars,  $100.00."  The  case  was  tried  to  the  court,  a  jury  being' 
waived,  resulting  in  a  finding  and  judgment  in  favor  of  the  prospect- 
ing company,  and  Capps  &  McCreary  bring  the  case  here  for  review. 
The  only  errors  assigned  are  that  the  finding  and  judgment  of  the 
court  are  contrary  to  the  evidence  and  the  law.  Th,e  undisputed  evi- 
dence in  the  case  is  that  the  plaintiffs  in  error  and  a  number  of  other 
citizens  signed  the  subscription  paper  quoted  above ;  that  after  the 
$15,000  of  stock  had  been  subscribed  the  subscribers,  or  some  of 
them,  nlet  and  elected  a  board  of  directors,  adopted  articles  of  incor- 
poration, and  filed  a  copy  of  the  same  in  the  office  of  the  secretary  of 
state  and  the  original  in  the  office  of  the  register  'of  deeds  of  Adams 
county,  the  county  in  which  the  principal  place  of  business  was  fixed 
by  the  articles  of  association.  .This  incorporation,  or  attempted  in- 
corporation, occurred  on  the  15th  day  of  Apiril,  1889.  The  articles  of 
incorporation  were  never  filed  in  the  office  of  the  county  clerk  of 
'  Adams  county.  Sfe  Jxa:siie  here  then  the  questions ;_  First,  whether 
the_prospecting  company  f ailed"to  fceco'me,  as  it  attempted7a'corpora- 
tion  de  Jure  hy  neglecting  to  file  in  the  office  of  "the 'county  'clerJs'its 
ar^3es_oUn corporation ;  second, "and 'jf^it  drd7"whether~such  default 
offailure  on  the  part  of  the  prospecting  company  is  availablfi_a«-a_jie- 
f  eiTse~to  the  plaintiffs  in  ef  rof?"  The  first  inquiry  which  presents  itself 
is"as  to  the  nature  of  the  agreement  which  the  plaintiffs  in  error  signed. 

^  What  did  they  promise  to  do.'  We  think  a  fair  construction  of  the 
writing  signed  by  them  amounts  to  this :  That  they  agreed  to  accept 
and  pay  for  ten  shares  of  the  capital  stock  of  the  corporation  the  sub- 
scribers to  the  enterprise  of  boring  for  gas  should  organize,  such  pay- 
ment to  be  made  within  thirty  days  after  such  corporation  should  be 
organized.  The  next  inquiry  is,  what  is  meant  by  the  expression, 
"when  the  corporation  shall  be  organized".''  It  must  be  remembered 
that  the  plaintiffs  in  error  agreed  to  become  stockholders  in  the  corpo- 
ration that  should  be  formed,  and  a  fair  construction  of  this  promise 
is  that  they  meant  to_ become  .stoc£KoT3erT*in  a"  corporatioiT  dejure 
arid  not"a~corporation  de  facto.  A  de  jure  corporation  is  oqe  whose, 
right  to  exercise  a  corporate  function  would  prove  invulnerable  if  as- 

■'■gailedlDy  tEe  state  in  quo  warranto ^ro ceedings .  The^  plaintiffs  in 
"Efrorjnight  have  been  vnlling  to  invest'a^^^arrof  their  capifaL^ 
a  public  enterprise  and  take  their  chances  of  the  investment  being  re- 
munerative, if.no  further  liability'would  attach  to  them  thanHthat  of 
Stockholders  in  _a  de  jure  corporation,  when  they  would  not  have  em- 
barked the  same  money  for  the  sanie  purpose  in  a  partnership  or  a 
de  facto  corporatiori,  yyhere  they  would  assume  liabilities  greater  than 
thqse  of  stockhold.ers  in  di  dejure  corporation. '^We  liold,  then,  that 
by  the  subscription  signed  by  the  plaintiffs  in  error  they  promised  to 
take  and  pay  for  ten  shares  of  the  capital  stock  of  such  dejure  corpo- 
ration as  might  be  formed  for  the  purpose  for  which  the  subscription 
was  made. 

Is  the  Hastings  Prospecting  Company,  or  has  it  ever  been,  a  dejure 
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corporation?  It  is  admitted  that  it  did  not  file  in  the  office  of  the 
county  clerk  of  Adams  county,  that  being  the  county  in  which  its 
articles  of  incorporation  fixed  its  principal  place  of  business,  its  articles 
of  incorporation.  Did  this  default  prevent  the  Hastings  Prospecting 
Company  from  becoming  a  corporation  de  jure?  The  authorities  are 
not  entirely  in  harmony  on  this  question,  but  the  weight  of  authority 
is,  that  where  the__statute  requires  the  articles  of  incorporation  to  be^ 
filed  with  some~public~~oHicer  before  the  commencement  by  the  pro-  I 
posSH'^orporation  of  tlie  business  for  which  it  irorganrfed,  sucii  rtlijig/ 
is  a  condition  precede"hC  to  the  right  of  .such  corporation  to  performy 
aTry— rrrrpnra^e  function ;  consequenjl£,.  unnrT™rornpIIance  with_the( 
statute,  the  corporation  has  no  valid  existence  as  a  de  jure  corporation.) 
Morawetz,  Private  "Corporations^  section  27,  says,  "IV  substahtiaj/^ 
compliance  with  all  the  terms  of  a  general  incorporation  law  is  a  pre- 
requisite of  the  right  of  forming  a  corporation  under  it.  Thus  where 
it  is  provided  that  a  certificate  or  articles  of  association,  setting  forth 
the  purposes  of  the  corporation  about  to  be  formed,  the  amount  of  the 
capital,  and  other  details,  shall  be  filed  with  some  public  officer,  a 
performance  of  this  requirement  is  essential ;  and  until  it  has  been 
performed,  the  association  will  have  no  right  whatever  to  assume  cor- 
porate franchises."  Cook  on  Stock  and  Stockholders,  section  231, 
speaking  to  this  same  subject,  says:  "Occasionally,  however,  it 
happens  that  this  certificate  is  not  fully  made  out,  as  required  by  the 
statute,  or  is.  not  filed,  or  some  other  step  prescribed  by  law  is  not 
complied  with.  The  corporation  is  then  not  duly  incorporated ;  and 
the  state,  by  ^uo  warranto,  may  oust  it  from  its  user  of  corporate 
franchises."  In  Doyle  v.  Mizner,  42  Mich.  332,  it  was  ruled:  "All 
private  corporations  must  be  organized  under  general  laws,  and  can 
be  valid  only  when  strictly  conforming  to  all  the  conditions  imposed 
on  their  completion."  The  court  says:  "The  incorporation  was 
sought  to  be  shown  by  asking  Doyle,  on  cross-exarnination,  concern- 
ing the  signing  of  a  paper  purporting  to  be  articles  of  incorporation 
which  had  been  filed  in  the  Detroit  city  clerk's  office  April  6,  1875. 
This  paper  was  not  acknowledged,  and  was  not  filed  in  the  county 
clerk's  office.  *  *  *  The  statute  concerning  manufacturing  cor- 
porations expressly  requires  that  the  articles  shall  be  'acknowledged 
before  some  person  authorized  by  the  laws  of  this  state  to  take 
acknowledgment  of  deeds.'  *  *  *  That  before  any  such  corpora- 
tion shall  commence  business,  the  articles  should  be  filed  with  the 
secretary  of  state  and  county  clerk;"  and  the  court  held  that  by  reason 
of  the  failure  to  acknowledge  and  file  in  the  office  of  the  county  clerk 
the  articles  of  incorporation,  the  association  did  not  become  a  corpo- 
ration de  jure.  To  the  same  effect  are  Stowe  v.  Flagg,  72  111.  397; 
Bigelow  V.  Gregory,  73  111.  197;  Utley  v.  Union  Tool  Co.,  11  Gray 
(Mass.)  139;  Unity  Ins.  Co.  v.  Cram,  43  N.  H.  636;  Childs  v. 
Smith,  46  N.  Y.  34;  Harris  v.  McGregor,  29  Cal.  125. 

Section     126,  chapter    16,    Compiled    Statutes,     1893,    provides: 
16— WiL.  Cases. 
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"Every  corporation,  previous  to  the  commencement  of  any  business 
except  its  own  organization,  ;when  the  same  is  not  formed  by  legisla- 
tive enactment,  must  adopt  articles  of  incorporation,  and  have  them- 
recorded  in  the  office  of  the  county  clerk  of  the  county     *     *     ♦     in 
which  the  business  is  to  be  transacted."     •     «     *     Section  132  of 
said  chapter  provided :      '  'Any  corporation  formed  without  legislative 
enactment  may  commence  business  as  soon  as  its  articles  of  incorpo- 
ration are  filed  by  the  county  clerks  of  the  counties  as  required  by 
this  subdivision,  and  shall  be  valid  if  a  copy  of  its  articles  be  filed  in 
the  office  of  the  secretary  of  state,  and  the  notice  required  be  pub- 
lished within  four  months  from  the  time  of  filing  such  articles  in  the 
clerk's   office."     These  two  sections  of   the  statute,  read   together, 
leave  little  room  for  doubt  that-  the  filin|gjof-tbe  articles  of  incorpora- 
■  tion  in  <->ip  nffice  of  the  r.onnt-y  clerk  is  one  of  the"thinpfs  required  to 
make  the  corporation  one  //<»  Jm-A.     To  organize  a  corporation  ttiere 
lausl  Uy  Mfltiiscribers,  to  the  stock ;    a  meeting  of  said  subscribers,  or 
some  of  th^m ;  the  adoption  of  articles  of  association  for  the  govern- 
ment of  the  proposed  corporation,  and  such  articles  must  be  filed  in 
the  office  of  the  county  clerk  of  the  county  in  which  is  fixed  the  cor- 
poration's principal  place  of  business.     These  sections  of  the  statute 
quoted   above  were   construed   by  this  court   in   Abbott   v.   Omaha 
Smelting  and  Refining  Co.,  4  Neb.  416,  and  it  was  there  said:      "In 
this  state  the  filinpf  of  articles  of  incorporation  with  the  county  clerk 
is  a  condition  precedent  to  the  existence  of  any  corporate  franchise. 
The  law  and  Ibe  articles  so  tiled,  taken  together,  are  considered  in 
_  the  nature  of  a  grant  from  the  state  and   constitute  the  charter  of  the 
company."     A  corporate  franchise  is   a  privilege,  a  power,  a  right. 
It  IS  a  very  different  thing  from  the  performance  of  any  step  necessary 
to  the  organization.     In  Indianapolis  Furnace   and  Mining  Co.   v. 
Herkimer,  46  Ind.    142,  the  question  we  are  considering  arose  and 
was  decided  by  the  supreme  court  of  Indiana,  under  a  statute  sub- 
stantially like,  the  one  we  have  quoted   above,  and  the  court  said: 
"The  signing  of  articles  of  association  by  parties  proposing  to  form  a 
manufacturing  corporation  does  not  create  such    corporation.     The 
subscribers  must  also  make,  sign,  and  acknowledge  the  certificate  of 
incorporation  prescribed  (by  the  statute)  and  must  file  the  same  in 
the  recorder's  office  of  the  proper  county."     We  think,  therefore, 
that  tjTpJ-Tsst-ing-f^  prnfipprting-  Company,  the  name  of  the  corporation 
attempted  to  be  organized  by  the  subscribers  who  .sig-ned  the  subscrip- 
'ti'7n  ""  '"hirb   *^hff  piniptiffs  in  error  are  -sued,  is  not,  and  has  never 
been,  a  corporation  dp.  iurp.. 
*"     Is  that  fact  available  to  the  plaintiffs  in  error  as  a  defense  to   this 
suit  ?     It  is  to  be  borne  in  mind  that  the  plaintiffs  in  error  did  not  sub- 
scribe for  the  stock  of  any  corporation,  ^x'Catx  de  facto  or  de  jure.,  then 
in  existence ;  and  there  is  a  distinction  as  to  the  liability  of  parties  for 
subscriptions  to  a  corporation,  or  an  association  which  assumes  to  be 
and  is  acting  as  a  corporation,  and  the  liability  for  subscriptions  made 
by  the  parties  for  the  purpose  of  organizing  a  corporation  from  among 
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j,the  subscribers.     If  the  subscription  made  by  Capps  &  McCreary  had  1 
fibeen  made  to  the  Hastings  Prospecting  Company  when  it  was  acting 
■  as  a  corporation,  when  it  was  exercising  the  functions  of  a  corpora- 
I'tion,  when  it  was  claiming  to  be  a  corporation,  and  had  their  agree- 
I  ment  been  to  pay  such  corporation  certain  sums  of  money  for  certain 
:  shares  of  its  stock,  it  seems  that  they  would  then  be  estopped  from  set-  I 
jting  up  as  a  defense  that  the  prospecting  company  was  riot  a  corpora-  j 
i  tion  de  jure.     (Cook  Stock  and  Stockholders,  §  186,  and  cases  cited.) 
Morawetz  on  Private  Corporations,  section  67,   thus  lays  down  the 
rule  in  such  cases:      "Every  subscription  (to  the  stock  of  a  corpora-, 
tion  to  be  organized)  by  implication  refers  to   and   incorporates  the 
terms  of  the  charter  or  general  law  under  which  the   corporation  is 
to  be  formed ;  and  eveiy  subscriber  agrees  to  become  associated  with  the 
others  only  upon  condition  that  the  formalities  prescribed  by  the  char- 
ter shall  be  observed  in  making  the  mutual  contract.     Thus,  if  certain 
preliminaries,  such  as  the  filing  of  a  certificate,  are  required  to  be  per- 
formed after  the  articles  of  association  have  been  subscribed,  but  be- 
fore the  corporation  shall  be  in  existence,  the  contract  of  membership 
does  not  go  into  effect  until  these  formalities  are  complied  with,   and 
a  subscriber  to  the  articles  can  not  until  then  be  made  to  contribute 
the   amount  of  his  subscription."     In.  Rikhoff   v.  Brown's    Rotary 
Shuttle  Sewing  Machine  Co.,  68  Ind.  388,  it  was  held:    "A  subscrip-^-N 
tion  of  stock  to  preliminary  articles  of  association,  ^not^  purporting  to   | 
bea  contract  with'3iBZ.existiug_corporation,  does  not  estoptne  sub-  j 
"scnber^to"  afterward   deny  the  existence   of  the  "corporation  in  "suit  U 
upon  the  subscription."  '  See,  also,  Indianapolis  Furnace"and  Mining 
Co.  V.  Herki'mer,  46  Ind.  142-,  where  it  is  said:      "Until  the  statutory 
requirements  to  organize  a  corporation  have  been  complie3"with  ,~a  stib- 
scnber  tcrthe'articres  oTassociattOM  is-nof  estop£eH~Eo~deriy3heJ^xist- 
ence  ofTRe"cqrporation . ''     (See,~also,  T>orris  v.  Sweeney,  60  N.  Y. 
463.)     We  think  these  authorities  are  decisive  of  the  case  under  con- 
sideration.    The  rule  they  lay  down  is.  sound  law,   good   sense  and 
exact  justice.  o 

If  the  plaintiffs  in  eri-or  are  to  pay  for  the  stock  subscribed,  it,  of/ 
course,  follows  that  they  become  entitled   to  the  stock.     This  would  V 
inake  them  stockholders  in  a  de  facto  corporation  and  liable  as  co-  1 
partners,  whereas  their  contract  was  to  become  liable  as  stockholders.  \ 
The  plaintiffs  in  error  have  not  broken  their  promise.     The  judgment 
of  the  district  court  is  reversed. 

Note.    See  infra,  Conditions  precedent  to  de  jure  existence^  p.  585. 
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Sec.  46.  Same. 

s^  GIBBS'  ESTATE.     HALLSTEAD'S  APPEAL. 

1893.     In  the  Supreme  Court  of  Pennsylvania.     157  Pennsyl- 
vania State  Reports  59-74 ;   22  L.  R.  A.  276. 

Appeal  by  Hallstead,  guardian  of  Mary  E.  Clapp  et  al.,  from  de- 
cree of  orphan's  court  dismissing  exceptions  to  auditor's  report  in 
estate  of  Henry  Gibbs,  deceased. 

Exceptions  to  report  of  auditor  on  exceptions  to  administrator's  ac- 
count. Before  Metzger,  P.  J.,  twenty-ninth  judicial  district,  specially 
presiding. 

The  case  was  referred  to  Stanley  W.  Little,  Esq.,  as  auditor.  Before 
the  auditor,  W.  F.  Hallstead,  guardian  of  Mary  E.  Clapp  et  aL, 
claimed  to  recover  from  the  estate  of  decedent,  Henry  Gibbs,  the  sum 
of  $2,900.46,  the  amount  of  a  deposit  in  the  Home  Savings  Bank,  of 
which  decedent  was  a  stockholder.  The  claim  was  made  on  the 
ground  that  the  bank  was  a  general  partnership,  and  that  its  stock- 
holders were  liable  as  partners  for  its  debts. 

The  auditor  reported  in  part  as  follows : 

"The  exceptants  to  the  account  of  the  administrator  ask  to  take  out 
of  the  funds  for  distribution  the  sum  of  $36,167.53  and  interest.  This 
request  is  based  on  the  position  that  the  'Home  Savings  Bank'  was 
not  a  corporation,  or  a  limited  partnership,  or  a  joint  stock  association, 
and  therefore  was  a  common  partnership.  That,  being  a  common 
partnership,  and  Henry  Gibbs  having  been  a  stockholder  therein,  his 
individual  estate  is  liable  for  the  entire  amount  of  money  deposited  in 
said  bank  during  the  time  said  Gibbs  was  a  member  thereof,  and  un- 
paid, with  what  interest  may  be  due  thereon. 

— ^  "This  statement  of  the  case  at  once  discloses  its  importance  to  the 
parties  concerned.  The  industry  of  counsel  and  the  research  of  the 
auditor  have  failed  to  find  much  authority  in  this  state  to  aid  in  the 
solution  of  the  question  which  distinguishes  this  case.  All  fair  minds 
must  agree  that'  a  party  seeking  to  divert  so  large  a  fund  from  its 
ordinary  channel  into  the  pockets  of'  strangers,  should  present  a  case 
strong  in  the  fact  and  clear  in  the  law. 

"As  a  starting  point  in  this  investigation  the  auditor  can  find  nothing 
better  than  the  opinion  of  Mr.  Justice  Williams,  in  the  case  of  Hall- 
stead v.  Coleman,  143  Pa.,  at  page  364,  in  these  words:  'Now  the 
important  question  in  this  case,  which  lay  at  the  threshold  of  plaintiff's 
cause  of  action,  was  whether  this  bank  was  a  partnership.  The  plaint- 
iff alleged  it  and  claimed  to  recover  against  the  defendants  as  mem- 
bers of  the  banking  firm.  The  burden  of  proving  the  partnership 
was  on  him,  and  until  this  proof  was  given  the  defendants  were  not 
called  upon  to  enter  upon  their  defense.'  Applying  this  law  to  this 
case,  which  involves  questions  very  similar  to  those  in  the  case  just 
mentioned,  the  first  question  is,  have  the  exceptants  proved  this  was 
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a  partnership,  of  which  Henry  Gibbs  was  a  member  at  the  time  they 
deposited  their  money  in  this  bank,  and  for  all  the  debts  and  defalca- 
tions of  which  his  estate  is  liable? 

"The  evidence  offered  by  them  shows  that  in  September,  1873,  a 
bank  was  opened  at  South  Waverly,  in  this  state ;  that  it-had  over  its 
door  the  name'  'The  Home  Savings  Bank ;'  that  it  organized  by  elect- 
ing a  board  of  directors  and  a  president  and  cashier ;  that  its  capital 
stock  was  divided  into  shares  of  $100;  that  to  each  holder  of  stock  it 
issued  certificates  of  stock,  saying  upon  their  face  that  the  bank  was  or- 
ganized under  act  of  the  legislature  of  Pennsylvania ;  that  its  authorized 
capital  was  $100,000;  that  these  certificates  had  on  their  back 
blank  powers  of  attorney  for  transfer,  and  in  all  respects  were  in  the 
form  and  style  usually  adopted  by  banks  ;  (that  these  certificates  when 
issued  were  signed  by  the  president  and  cashier,  and  to  some  of  them 
the  seal  was  affixed;)  (17)  (that  it  had  a  seal,  which  was  affixed  to 
all  cashier's  checks;)  (18)  that  said  bank  registered  in  the  office  of 
the  auditor-general  under  section  i  of  act  of  June  7,  1879 ;  that  it 
filed  these  separate  reports  in  said  office  of  its  net  earnings  or  income 
under  the  tenth  section  of  said  act ;  (that  it  also  filed  in  said  office  at 
least  six  reports  for  publication,  covering  the  four  quarters  of  the  year, 
in  accordance  with  the  requirements  of  the  acts  of  April  16,  1850, 
and  April  17,  1861 ;)  (19)  that  it  paid  dividends  to  its  stockholders  ; 
that  it  failed  and  passed  into  the  hands  of  a  receiver ;  that  none  of  the 
certificates  of  stock,  certificates  of  deposit,  books  of  account  with  cus- 
tomers, bills,  letters,  checks  or  drafts  bore  upon  their  face  the  names 
of  any  member  other  than  the  president  and  cashier,  and  the  person  to 
whom  addressed  or  issued;  that  the  transfer  of  any  stockholder's  in- 
terest was  at  his  own  option,  and  neither  such  transfer,  nor  the  death 
of  any  stockholder  worked  any  change  in  the  name  or  conduct  of  the 
business ;  that  so  slight  was  the  effect  upon  the  business  of  the  death 
of  Mr.  Gibbs  that  a  large  amount  of  claims  have  been  presented  be- 
fore the  auditor  for  allowance  for  money  deposited  after  his  death, 
or  deposited  before  and  re-deposited  and  new '  certificates  therefor 
issued  after  his  death.  (What  is  there  in  all  this  evidence  from  be- 
ginning of  the  business  to  the  failure  tending  to  prove  a  partnership  ? 
What  in  it  all  inconsistent  with  a  corporate  existence  ?  Only  one 
thing  has  been  urged  upon  the  auditor,  and  that  is  to  be  found  in  the 
form  of  the  reports  made  by  the  bank  to  the  auditor-general  of  its  net 
earnings  or  income  under  section  10  of  act  of  1879;  (20)  and  the 
position  was  taken  that  the  provisions  of  this  section  only  apply  to  un- 
incorporated banks.  While  it  is  true  that  in  the  printed  portion  of 
these  reports  the  word  'firm'  is  used  instead  of  'corporation,'  yet, 
remembering  that  these  printed  forms  were  not  made  by  the  bank, 
but  were  sent  to  it  from  the  auditor-general's  office,  and  tljat  they 
were  made  and  returned  under  an  act  which  is  not  applicable  solely  to 
unincorporated  banks,  but  applies  to  those  which  are  incorporated  as 
well  (and  as  at  most  was  only  the  declaration  of  one  member  in 
the  absence  of  and  without  the  knowledge  of  any  others,  the  auditor 
does  not  deein  this  single  fact  sufficient  to  overcome  the  preceding 
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evidence  of  incorporation,  or,  more  accurately,  to  prove  the  partner- 
ship) (21). 

"This  comprises  the  affirmative  evidence  of  the  exceptants.  It  is 
supplemented  by  some  of  a  negative  character,  shovi^ing  that  searches 
in  the  officd  of  the  recorder  of  deeds  in  this  county  have  failed  to  find 
any  record  of  this  bank  as  a  limited  partnership  ;  and  that  searches  in 
the  auditor-general's  office  have  proved  equally  futile  in  finding  any 
record  of  its  incorporation.  From  these  two  negatives  the  auditor  is 
urged  to  find  an  affirmative.  In  other  words,  as  no  record  can  be 
found  showing  this  bank  to  have  been  a  limited  partnership  or  a  cor- 
poration, it  must  have  been  a  simple  partnership. 

"Upon  the  certificates  issued  to  Mr.  Gibbs  each  time  he  acquired 
stock  in  this  bank,  it  declared  it  was  organized  under  'act  of  the  leg- 
islature of  Pennsylvania.'  If  this  was  true,  a  search  among  those 
local  acts  of  the  legislature  which  filled  our  parnphlet  laws  prior  to 
1874  might  have  been  better  rewarded. 

"(But  is  it  true  that  if  this  was  not  a  corporation  or  a  limited  part- 
nership, it  follows  necessarily  that  it  w^as  a  common  partnership .'' 
This  has  been  urged  with  much  force,  and  the  auditor  admits  that  he 
entertained  that  belief  at  the  outset  of  this  case ;  but  from  authority 
consulted,  and  reflection,  he  has  come  to  a  different  conclusion.  A 
partnership  inter  se  can  not  result  from  any  aggregation  of  negatives. 
The  formation  of  such  a  partnership  is  a  positive  action  and  can  not 
exist  without  an  agreement  of  some  kind  among  all  its  members.) 
(22)  Parsons  in  his  work  on  Partnership,  in  discussing  who  are  liable 
as  partners,  says:  'The  first  thing  to  be  remembered  is  that  persons 
may  be  charged  as  partners  of  a  firm,  on  either  one  or  two  perfectly 
distinct  grounds;  one  of  them  is  that  the  person  actually  is  a  partner, 
the  other  is  that  he  has,  with  his  own  knowledge  and  consent,  held 
forth  as  a  partner  to  the  person  having  a  claim,  or  to  the  public  gen- 
erally.' (Upon  which  of  these  two  distinct  grounds  can  Mr.  Gibbs 
be  charged  as  a  partner  in  this  case .''  Certainly  not  upon  the  first, 
for  no  articles  of  partnership  and  no  agreement  to  be  partners,  and 
no  agreement  of  any  kind  existed  between  Mr.  Gibbs  and  the  other 
stockholders,  and  no  person  can  be  a  partner  in  fact  in  a  partnership 
having  no  existence.  If,  then,  this  estate  is  to  be  charged  it  must  be 
upon  the  second  ground  above  mentioned.  But  the  evidence  fails  to 
show  any  holding  forth  of  him  as  a  partner  by  the  bank  or  by  himself. 
His  name  nowhere  appears  in  any  business  transaction  of  the  bank 
with  others;  he  took  no  part. in  its  management  or  control;  he  never 
held  any  official  position  therein  ;  no  one  of  these  claimants  knew  that 
he  was  a  stockholder  therein  at  the  time  of  depositing  their  money; 
the  bank  never  represented  to  any  one  of  them  that  it  was  a  partner- 
ship, and  none  of  them  dealt  with  it  as  such,  and  the  evidence  does 
not  show  that  Mr.  Gibbs  had  any  knowledge  of  the  transactions  be- 
tween the  bank  and  these  claimants,  or  had  a  personal  acquaintance 
with  them.  But,  on  the  contrary,  the  weight  of  the  evidence  tends 
to  show  that  this  bank  held  itself  out  to  the  world  and  to  Mr.  Gibbs 
as  a  corporation  and  nothing  else.)  (33.) 
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"But  it  is  said  Mr.  Gibbs  took  dividends  on  his  stock,  and  hence 
his  estate  is  liable  in  this  case.  (As  tending  to  discharge  the  burden 
resting  upon  the  claimants,  to  prove  that  this  bank  was  a  partnership 
instead  of  a  corporation,  the  fact  of  the  receipt  of  dividends  does  not 
go  far;)  (24)  because  the  taking  of  dividends  is  as  consistent  with 
the  corporate,  as  with  the  partnership  relation. 

"(Nor  does  this  fact,  standing  alone  and  disconnected  with  any 
agreement  between  the  stockholders,  or  any  holding  forth  of  Mr. 
Gibbs  as  a  partner  by  the  bank  or  by  himself ,  or  with  any  credit  given 
to  the  bank  by  the  claimants  knowing  Mr.  Gibbs  to  be  in  any  way 
connected  therewith,  make  his  estate  liable)  (25)  in  the  opinion  of 
the  auditor.  The  old  doctrine  enunciated  in  Waugh  v.  Carver,  2 
H.  Bl.  235,  that  one  taking  a  share  of  profits  shall,  by  operation  of 
law,  be  made  liable  to  losses,  upon  the  principle  that,  by  taking  a 
part  of  the  profits,  he  takes  from  the  creditors  a  part  of  that  fund 
which  is  the  proper  security  to  them  for  the  payment  of  their  debts, 
is  not  the  accepted  law  to-day  in  England,  and,  as  the  auditor  thinks, 
is  not  in  accordance  with  the  weight  of  authority  in  this  country : 
Edwards  v.  Tracy,  62  Pa;  380.  (Profits  can  only  exist  after  pay- 
ment of  all  liabilities ;  and  how  any  one  who  shares  only  in  what  may 
remain  after  all  creditors  are  secured  takes  from  them  any  security 
is  not  quite  plain.)  (26)  This  .is  especially  true  of  the  banking 
business.  (Every  man  buying  stock  in  a  bank  that  is  conducted  upon 
usual  and  sound  banking  principles,  as  he  has  a  right  to  expect  it  will 
be,  knows  that  he  will  get  no  dividends,  only  such  as  may  remain  after 
all  liabilities  are  deducted.)  (27)  When  a  person  induces  others  to 
credit  a  firm  upon  the  assurance  or  belief  that  he  is  a  member  thereof, 
his  property  should  make  good  any  loss  thereby  sustained  by  such 
creditor,  whether  such  person  receives  any  dividend  or  not ;  (but  to 
hold  one  who  puts  money  into  a  business  and  draws  out  no  part  of 
the  principal,  and  but  a  small  part  of  the  interest,  liable  for  all  debts, 
should  rest  on  better  reason  than  that  he  has  reduced  the  creditor's 
security.  Mr.  Gibbs'  purchase  of  this  stock  and  the  receipt  of  divi- 
dends thereon,  did  nothing  to  lessen  the  amount  these  exceptants 
may,  or  have  realized  on  their  claims.  He  put  in  $6,000,  and  drew 
out  $1,820,  thereby  making  the  fund  for  creditors  $4,180  larger.) 
(28)  That  this  fund  was  diverted  or  misappropriated,  does  not  make 
him  liable ;  it  not  having  been  done  by  him  or  by  any  agent  of  his, 
in  fact  or  in  law. 

"It  has  been  said  in  support  of  these  claims  that  there  must  be  a 
liability  somewhere,  that  persons  doing  business  in  this  state  must  do 
it  subject  to  the  liability  either  of  incorporators,  partners  or  individ- 
uals. Suppose  this  is  admitted.  Is  there  a  want  of  all  liability  here  ? 
If  this  bank  were  solvent  to-day,  and  these  claimants  brought  suit 
against  it  as  a  corporation,  what  would  prevent  their  recovery? 
(Having  declared  to  the  world  for  nearly  eighteen  years  that  it  was  a 
corporation,  and  having  induced  these  parties  to  trust  it  as  such,  what 
court  would  now  permit  it  to  defend  on  the  ground  that  it  was  not 
incorporated,    and    thereby    allow   it   to   benefit   by   its  own  fraud? 
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Clearly  it  would  be  estopped.)  (29)  Spahr  v.  Farmers'  Bank,  Car- 
lisle, 94  Pa.  429,  and  authorities  there  cited.  The  inability  of  claim- 
ants to  get  their  pay  seems  to  result,  more  from  a  want  of  ability  than 
liability  on  the  part  of  the  bank ;  a  want  from  which  this  estate  has* 
suffered  in  common  with  these  parties. 

"(The  auditor  is  therefore  of  the  opinion  that  the  demand  of  the 
claimant  is  not  sustained  ;)  (30)  and  dismisses  the  exceptions,  feeling 
satisfaction  in  the  knowledge  that  his  decision,  if  erroneous,  can  be 
corrected  in  a  higher  court.  In  coming  to  this  conclusion  the  auditor 
has  been  influenced  to  some  extent  (he  hopes  not  too  far)  by  the'  ' 
opinion  of  Judge  Martin  of  the  supreme  court  of  New  York,  and  the 
many  authorities  cited  by  him  in  the  case  of  the  Merchants'  National 
Barik  of  Binghamton,  New  York,  v.  Charles  E.  Pendleton  et  al.,^ 
which  is  attached  to  this  report ;  which  opinion  has  been  recently 
affirmed  by  the  court  of  appeals  of  the  same  state." 

Exceptions  among  others  to  above  findings  in  brackets  were  dis- 
missed.    Whereupon  exceptant  appealed. 

Errors  asstgned-w&:&  (18-30)  dismissal  of  exceptions,  quotlngthem. 
'      Opinion  by  Mr.  Justice  Williams,  October  2,  1893. 

This  case  involves  substantially  the  same  question  that  was  heard 
and  determined  in  Hallstead  v.  Coleman,  143  Pa.  354.  The  appell- 
ant seeks  to  charge  the  estate  of  Henry  Gibbs  with  money  deposited 
by  him,  as  guardian,  in  the  Home  Savings  Bank,  located  at  South 
Waverly,  on  the  theory  that  the  bank  was  a  general  partnership  and 
that  the  decedent  was  one  of  the  partners.  The  appellees  deny  that 
the  Home  Savings  Bank  was  a  partnership,  and  assert  that  the  dece- 
dent purchased  shares  of  the  stock  in  the  bank,  as  and  for  the  shares 
of  the  stock  in  an  incorporated  bank,  and  not  otherwise.  At  this  point 
it  seems  desirable  to  define  the  words  over  which  this  contest  extends. 

First.  What  is  a  corporation?  The  several  answers  given  by  text 
writers  may  be  reduced  to  the  f bllowing  formula :  A  corporat'-^n  ii  an 
art-ifirial  person  created  bv  the  law  as  the  representative  of  those  per- 
gprngrnatiiral  or  artitirial.  who  contribute  to,  or  Decome  holders  n? 
shares  in,  the  property  entnisteH  to  it  for  a  common  purpose.  As  it 
is  the  creature  of  positive  law,  its  rights,  powers  and  duties  are  pre- 
scribed by  the-law.  Beyond  the  legitimate  purposes  which  it  was 
created  to  serve,  and  the  lines  of  limitation  the  law  has  drawn  around 
it,  it  is  without  power  to  act  or  capacity  to  take.  Thus  a  banking  cor- 
poration, while  fully  competent  to  do  what  is  usual  and  necessary  in 
its  own  business,  may  not  own  and  operate  a  railroad  or  engage  per- 
manently in  any  other  business  than  that  for  which  it  was  created.  It 
has  neither  the  legal  capacity,  nor  the  right,  to  do  so ;  and  if  it  under- 
takes to  go  in  any  direction  beyond  its  corporate  powers  its  acts  are 
ultra  vires.  The  creation  of  a  corporation  is  not  within  the  power  a£_. 
the  individuals  who  subscribe  to  its  stock.  It  is  excllisivelv  the  \vork 
of  the  law ;  and  the  best  evidence  to  the  existence  oi  a  corporatTon  is 
the  granr  of  corporate  powers  by  th6  commonwealth.  "  ^^ 

Second.    What  is  a_corporatiqn  de  facto?     7t  ts_^  apparent  cor- 

»  20  St.  Kep.  891.  ~~ 
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forate  organizatJQ'yt,-,  asserted  to  ie  a  corporation  by  its  member^  and 
actually  acting  as  suck^  but  lacking  the  creative  fiat  of  the  latv.  In 
Taylor  oiTjr^rivate  Corporations,  145,  it  is  said  that  a  (^eTarfo ""corpo- 
ration may  exist  "when  a  body  of  men  are  acting  as  a  corporation 
under  color  ot  apparent  organization,  in  pursuance  of  some  charter  or 
enabling^  act."  'I'heir  organization  may  be  imperfect,  so  that  upon  a 
quo  warranto  they  could  not  show  a  sufficient  compliance  with  the 
law  to  justify  the  eixercise  of  corporate  powers,  but,  as  to  parties  deal- 
ling  with  them,  and  as  to  each  other,  they  are  estopped  to  deny  that 
they  are  what  they  hold  themselves  out  to  be.  In  a  recent  case  in 
Minnesota,  Finnegan  v.  The  Knights  of  Labor  Building  Association,' 
it  was  held  that  a  de  facto  corporation  exists  when  these  three  things 
concur,  viz. :  A  law  under  which  the  alleged  corporation  might  be 
created ;  an  attempt  to  organize  under  the  lavy ;  an  assumption_aiid 
exercise  ot  corporate  powers  under  such  attempted  organization.  In 
Church  V.  Fickett,  19  N.  Y.  482,  only  two  things  were  held  necessary, 
viz:  "The  existence  of  a  charter  or  law  under  which  a  corporation  with 
the  powers  assumed  might  be  lawfully  created;  and  the  user  by  the 
party  to  the  suit  of  the  rights  claimed  to  be  conferred  by  such  a  charter 
or  law."  Where  there  has  been  a  substantial  compliance  with  the 
Taw  the  corporation  is,  of  course,  de  jure.  Where  there  has  been  no 
substantial  compliance,  but  there  has  been,  nevertheless,  an  assump- 
tion and  exercise  of  corporate  powers  in  pursuance  of  an  attempted 
organization,  the  alleged  corporation  is  such  de  facto  only.  The 
■■Minnesota  courts  hold  the  correct  rule,  and  three  things  are  necessary 
vto  create  the  liability.,  a  latv  or  charter  under  nvhich  an  organization 
de  jure  might  be  effected^  an  atte^nfit  to  orp[anize  -which  falls  so  far 
short  of  the  requircfnents  of  the  law  or  charter  as  to  be  ineffectual., 
an  assumption  and  exercise  of  corporate  -powers  notwithstanding;  the 
failure  jp  mm-Hjy  nmff/.  the  law  or  charter. 

Third.  What  is  a  't>azbl£zshi1>  ?  Perhaps  the  best  definition  is 
that  given  5y  Story:  a  relation  created^Jiy  af^fDnlract\between  two 
or  -more  persons  to  -place  their  money.,  effects.^  labor,  or  sMll.,  or  sojne 
or  all  nfTliprnJ^ftt^J^^^f^uT  rr)m,tnerce  and  divide  the  profits  between 
Jhetn.        'nT_fqundation^  is_a_contract  £SC_press_or_isi.^^^'     Tt~fesults 

■  of  theTa 


Worn  the  act  of  the  parties.,  not  from  the  act  of  tJieTaw.  "Hedge's 
Appr,'63-Pa."z737Tf'7  Am.  &  Eng.  Ency.  of  Law  829.  See,  also,  8 
W.  &  S.  63;  16  Ohio  166;  14  Johns.  318;  49  111.  437.  But  as  to 
third  parties  one  may  be  held  liable  as  a  partner  by  implication  of 
law  arising  upon  his  own  acts,  contrary  even  to  his  own  intention. 
Thusthe  officers  and  acting  members  of  a  corporation  de  fat^tn  rnpy 
iTe  liaSIe  as  partners  it  their  conduct  has  l^d  otViprs  tn  *mrf  tVm,  nan- 
£ern  upon  tbat  basis^  4.y  Conn.  44^.  But  without  a  contract  of  part- 
nership, or  such  acts  and  declarations  as  lead  others  to  infer  its  exist- 
ence and  to  extend  credit  on  that  basis,  there  is  no  foundation  on 
which  liability  as  a  partner  can  rest.  The  best  evidence  of  the  exist- 
ence of  a  partnership  is  the  contract  creating  it.  If  proof  of  the 
contract  is  not  within  reach,  its  existence  may  be  inferred  from  proof 

'  Infra,  p.  614. 
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of  contribution  to  the  partnership  stock.'  If  direct  proof  of  contribu- 
tion can  not  be  had,  it  may  be  inferred  from  participation  in  profits. 
In  the  absence  of  all  this,  the  acts  and  declarations  of  the  parties 
sought  to  be  charged  may  be  resorted  to.  Participation  in  profits  is 
not  conclusive  proof  of  the  existence  of  the  partnership  relation. 
Edwards  v.  Tracy,  62  Pa.  374.  But  both  in  England  and  in  this 
:  country  it  is  cogent  evidence  upon  the  question.  It  puts  the  defendant 
upon  his  proofs  explanatory  of  the  fact.  If  he  is  able  to  show  that 
such  participation  was  referable  to  some  other  reason,  such  as  com- 
pensation for  services  rendered  by  an  agent,  broker,  salesman  or  other- 
wise, ^e.  frinia  fades  is  overcome.  So,  if  the  participation  in  the 
profits  is  referable  to  some  other  relation  other  than  that  of  partner- 
ship between  the  participants,  such  as  membership  in  a  joint-stock 
association  or  a  corporation,  the  effect  o'f  proof  of  participation  will 
be  overcome. 

In  the  light  of  these  well  settled  rules,  let  us  consider  briefly  the 
position  of  the  parties  and  the  important  findings  of  fact  made  by  the 
learned  auditor  in  this  case.  Theclaimant'sj^igjij:  to  share  in  the  fund 
in  court  .^stgd-on  the  theory  jEjtjhej3!ome_Savings_Bank,  in  which 
fEe  money  of  his  wards  had  been  deposited,  was  a  partnership ,  ~and 
that  the  decedent  was  a  partner.  The  burden  of  proving  the  fact  that 
the  bank  was  a  partnership  was  on  him ;  and  as  was  said  in  Hallstead 

V.  Coleman,  143  Pa.  364,  "until  that   prnnf  wag  f^ivpn^  tVip  Hpfpnrlaptc 

were  not  called  upon  to  enter  upon  rhpir  Hptpncp  ''ify\\£^rnrX^^^^ 

upSn  this  subject  showed  the  organization  of  a  bf"!?  TmjWthp  nafnp 

"ot  the  Home  Savings  ijank,  with  a  president,  cashier,  and  a  board  of 

directors.  _  I  his  is  the  mode  of  organization  usually  adopTecl  by  cOr- 

porations,  and  did  not  tend  to  prove  a  partnership.  >It  was  then  shown 

thaj^the  deredent  bought  and  held  certificates  ofstock  in  the  baqk, 

affPT-Jts  org^n'^atinn^  wViirh  rpritpH  not  the  formatinn  nf  a  p arhTprotTip^ 

I  but  the  organizationof  a  bank  under  the  laws  of  the  state,  aniTT&e 

cliviSion_ot  its_capital  mto  shares  of  one  hundred  dollars  each.,    This 

is-not  the  usual  way  in  which  partnerships  are  created  and  .partners 

dmitted.     It  is  the  usual  way  in  which  stocks  are  issued  and  trans- 

'erred  in  corporations.\.j^Froof  was  then  made  of  the  receipt  by  the 

lecedent_gf_sp-'^''ra1  Hivirlpnds  upon  his  stock.      'I'hese  did  not  purport 

o  be  shares  in  the  profits' of  firm  business,  but  dividends,  declared  in 

he  manner  usual  among  corporations,  upon  the  stock  of  the  bank; 

ind  were  paid  by  dividend  checks  drawn  under  the  authority  of  the 

loard  of  directors.     The  only  other  evidence  was  the  returns  made 

)y  the  officers  of  the  bank  under  the  tax  law  of  1879,  which  threw 

■ery  little  light  upon  the  .character  of  the  organization  of  the  bank. 

■  Jpon  this  proof  the  questions  for  the  auditor  were  whether  the  bank 

■  vas  shown  to  be  a  partnership,  and  the  decedent  a  partner.  The 
1  lank  did  business  for  a  number  of  years  and  then  failed.  Its  books 
1  nd  papers  were  in  the  hands,  or  subject  to  the  control,  of  the  receiver. 
The  manner  of  its  organization  was  not  shown  ;  the  partnership  agree- 
ment, if  any  suchexisted,  was  not  produced. 

No  proof  was  given  that  the  officers  or  stockholders  claimed  or  held 
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out  to  the  public  that  the  stockholders  were  partners  or  the  bank  a 
partnership  enterprise.  It  is  not  alleged  that  the  decedent  participated 
in  any  manner  in  the  business,  or  exercised  any  control  over  it.  The 
yyhole  case  agfainst  him  rested  on  the  fact  that  he  had  purchased  shares 
in  a  bank,  then  oryanizea  and  doing  business,  and  received  dividends 
declared  by  the  directors  and  paid  to  him  in  a  cashier's  check.  We 
are  not  surprised  that  the  auditor  was  led  to  ask,  "What  is  there  in  all 
this  evidence  from  the  beginning  of  the  business  to  the  failure  tend- 
ing to  prove  a  partnership  ?"  Nor  that  he  answered  his  own  question 
by  holding  that  this  proof  was  insulticlent  to  establish,  frima  facl^^ 
tne  existence  of  the  payttierahip  relation.  On  the  other  hand,  there 
was  much  tending  to  show  that  Henry  Gibbs  understood  that  he  was 
the  holder  of  stock  in  an  incorporated  bank,  and  that  the  bank  assumed 
and  exercised  corporate  powers ;  and  was  dealt  with  by  the  public  as 
a  corporation.  The  form  of  its  certificates,  the  manner  of  their  trans- 
fer, the  election  of  directors  by  the  stockholders,  the  management  of  the 
business  of  the  bank  by  the  directors  and  the  officers  elected  by  them, 
the  mode  of  declaring  and  paying  dividends,  were  all  suggestive  of  a 
corporation.  They  were  not  suggestive  of  a  partnership.  We  are 
unable,  tViprpfprPj  tr.  gay  that  tVip  av  jJlll^j^T'l  in_finding,tbat.the  bank 
was  iwtshowii  to  J2fi_a_|iartnership.  The  learned  judge  who  heard 
the  exceptions  to  this  report  seenis  to  have  concurred  with  the  auditor, 
and  we  require  under  such  circumstances  to  be  satisfied  that  a  mistake 
was  made  before  interfering  with  the  findings.  We  are  not  so  satis- 
fied;  but  are  of  opinion  that  the  state  of  the  evidence  justified  the 
auditor's  conclusion.     This  disposes  of  the  whole  case.  * 

It  is  said  with  earnestness  and  energy  that  this  is  a  case  in  which    ■ 
the   depositors  deserve  protection.     We    assent  to  this   proposition." 
We  can  extend  protection  to  them,  however,  in  accorda.nce  with  the  es- 
tablished rules  of  law,  and  in  no  other  manner.  What  the  Home  Sav- 
ings Bank  was  in  its  organization,  in  what  capacity  those  who  held 
its  stock  were  liable  to  its  depositors  are  questions  not  now  before  us. 
It  may  have  been  a  corporation  de  jure,  a  corporation  de  facto,  a  joint- 
stock  association  or  a  general  partnership  so  far  as  we  are  able  to  de- 
clare.  What  we  say  is  that  the  evidence  in  this  _case_ is  not  sufficient  to  y 
make  a  case,  prima  facie ,  agatBSt"Htrnry'lji  d  bsas^  partner7"or  thee 
bSnk  as~a"  general  p'al't7reT|l^p.'     it  doeFnot  appear  thafthe  bank  was  I 
orgaSfeFd  as  a  't)'artnersliipi  conducted  business  as   a  partnership,  or 
held  itself  out  to  the  public  as  such.     It  does  not  appear  that  Gibbs 
understood  the  bank  to  be  other  than  v\rhat  his  certificates  of  stock  in- 
dicated ;  or  that  he  treated  the  business  of  thfe  bank  as  that  of  a  firm, 
or  exercised  the  slightest  control  over,  or  influence  upon  it,  or  mislead 
the  appellant  or  any  other  depositor  by  act  or  word  as  to  his  relation 
to  it.     What  does  appear  is  that  he  purchased  shares  of  stock  in  the 
usual  manner,  and  received  some  dividends  thereon.     These  circum- 
stances are   naturally  referable   to  the  relation  of  a  stockholder  to  a 
corporation;  and  standing  alone,  are  not  proof,  frima  facie,  of  the 
appellant's  proposition  that  the  bank  was  organized  as  a  partnership, 
and  that  the  purchase  of  shares  of  stock  made  Gibbs  a  partner.     If  he 
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had  received  profits  from  the  business  apparently  conducted  by  a 
partnership,  he  would  have  been  put  upon  his  explanation,  and,  fail- 
ing to  make  one,  would  have  been  held  to  be  a  partner.  The  burden 
in  that  case  would  have  been  on  him.  Having  received  dividends  de- 
clared by  a  board  of  directors  upon  the  stock  into  which  the  capital  of 
the  bank  was  divided,  he  could  rest  securely  upon  the  apparent  char- 
acter of  the  transaction  and  the  inferences  naturally  to  be  drawn  from 
it.  The  burden  of  explanation  necessary  to  give  another  character  to 
the  dividend  declared,  and  to  the  stock  on  which  it  was  paid,  was  on 
him  who  asserted  that  such  other  was  the  true  character  of  these  cir- 
cumstances. 

It  was  also  said  in  the  argument  that  the  recitals  in  the  stock  cer- 
tificates   are    not    evidence    of    actual    incorporation    as    against   a 
stranger.     This  must  be  granted.     They  do  not  prove  incorporation. 
But  the  appellees  are  not  bound,  upon  the  evidence  in  this  case,  to 
prove  incorporation.     The  significant  question  is,  where  is  the  proof 
that  this  bank  was  organized  or  conducted  as  a  partnership  concern  ? 
The  certificates  do  not  prove  that,  but  the  inferences  naturally  drawn 
from  them  tend  the  other  way.     It  w^ill  not  do  for  the  appellants  to 
say:    "We  have  shown  that  the  decedent  was  a  stockholder  in  this 
bank  and  received  dividends  upon  his  stock,  now  you  must  show  that 
the  bank  was  incorporated  or  be  liable  to  us  as  a  general  partner." 
This  is  attempting  to  change  the  burden  of  proof.    'Again  the  learned 
counsel  says:    "This  is  the  sole  fact  (the  form  of  the  certificate)  that 
is  before  the  court,  and  if  it  is  sufficient  to  authorize  a  court  to  find  an 
incorporation  in  this  case,  why  is  it  not  in  any  other.?"     The  court 
below  did  not  find  that  the  bank  was  a  corporation.     That  question 
not  before  it.     It  was  alleged  by  the  appellant  to  be  a  partner- 
,  but  the  auditor  and  the  judge  of  the  court  below  regarded  the 
'    ^^^  evidence  in  support  of  that  allegation  insufficient  to  justify  a  finding 
>!^tJ^  ^&at   the   bank  was  not   "organized    by   act   of    the    legislature    of 
_  pJ^  ^et^flennsylvania,"  as  its   certificates  alleged,  but  by  the  parties  as  co- 
partners.    The  appellant  failed,  not  because  t;he  bank  was  held  to  be 
fj^    <>"  a  corporation,  but  because  it  was  not  shown  to  be  a  partnership.    Until 
vidence  in  support  of  the  appellant's  position  is  given  sufficient  to 
lead  fairly  to  the  conclusion  that  the  bank  was  organized  as  a  partner- 
^p.      ^^  ship,  or  that  Henry  Gibbs  contracted  to  become  a  partner  when  he 
^^  ^'  bought  his  stock,  or  that  he  led  the  public  by  his  acts  and  declara- 
r^       tions  to  deal  with  him  or. the  bank  on  the  basis  of  his  being  a  partner, 
'  there  is  nothing  that  makes  it  the  duty  of  his  representatives  to  enter 

upon  a  defense,  or  that  makes  it  possible  for  the  court  to  decide  upon 
the  character  of  the  bank.  In  such  a  state  of  the  evidence  the  court 
can  only  say,  as  the  court  below  said  in  this  case,  'Jltjsjiot-slie^n 
that  the  bank-i£La.partneK^lip,"  and  for  that  reason  the  claimant  fails. 
The  assig&ment,s  of  error  are  not  sustained,  and  the  decree  is  af- 
firmed. 

Note.    See  infra,  Oonditions  precedent  to  de  facto  existence,  p.  614. 


§47 


CORPORATIONS   BY   ESTOPPEL. 


■253 


Sec.  47.    Same. 


McCARl 


IE. 


1878.     In  the  SuPRESkpCouRVtSpj  iV^nois.     89  111.  Rep.  270- 

Appeal  from  the  su^pr^iirXaHft  of  ICopJi'county,  the  Hon.  Joseph 
E.  Gary,  Judge,  presidini'  ^^ 

Mr.  Justice  Walh^  de\rve^^'^he  opiJ^on  of  the  .court. 

The  National  Loan  and<<frust  Company  was  organized  under  an 
act  of  the  general  assembly,  approved  on  the  9th  of  March,  1867. 
Under  the  provisions  of  an  act  adopted  and  approved  the  26th  of 
March,  1872,  the  corporation  changed  its  name  to  the  "Bank  of  Chi- 
cago," and  appellee,  being  a  creditor  of  the  bank,  broug^ht  an^^^qtion 
of  debt  against  appellant.iQi;i^.reca>:ery. 

The  ^Seclaration  avers  that  the  corporation  was,  among  other  things, 
authorized  to  borrow  money,  to  receive  money  on  deposit,  to  loan 
nioney  and  make  discounts,  etc.;  LliaL  uti  the  26Lh  uf  August.  iSy^ 
S5e  batik  owed,  and  was  and  stiTl  is  indebted  to  appellee  in  the  sum 
of  $100  for  money  received  of  appellee  on  deposit;  that  appellant 
then  was,  and  stiu  is,  a  stockholder  and  the  owner  of  one  share  ot 
$100  in  the  bank;  that  th6  bank  had  become,  and  still  is,  utterly  in- 
solvent, and  that  appellant  had  not  assigned  or  transferred  his  stock  in  ~ 
the  DanlH  ~  " 

The  declaration  further  avers  that  the  charter  of  the  corporation 
contains  this  provision:      "And  each   stockholder   shall   bp  Hablp  to. 

double  thp  arr^niint  nf  fVie  stork  hp|(i    nr  nwnpH    hy  him^   anHfct-  \r\\rpR 

months  after  giving  notice  of  transfer,  as  hereinafter  mentioned,"  and 
that,  by  virtue  ot  this  provision  of  the  act  of  incorporation,  appellant 
as  such  stockholder,  was  individually  liable  to  the  creditor  or  credit- 
ors of  the  bank  in  double  the  amount  of  the  stock  held  by  him,  where- 
by he  beca.me  liable  to  pay  appellee. 

A  demurrer  was  filed  to  the  declaration,  which  the  court  ovefruled, 
and  appellant  abided  by  his  demurrer;  and  the  court  thereupon  ren- 
dered judgment  in  favor  of  plaintiff,  and  assessed  the  damages  and 
rendered  judgment  for  $110.50,  and  defendant  appeals,  and  assigns 
errors. 

It  is  urged  that  the  corporation  was  never  Jegally  organized,  as  the 
act  under  which  the  stackliplders  incorporated  was  unconstitutional 
and  void  ;  'that  if  not,  then  the  clause  in  the  charter  rendering  stock- 
holders liable  i^  too  vague  to  render^  themjiable  J:o  ttie  individual 
creditors  of  the  company;  or  if  it  shall  bejield  that  they  are  so  liable 
then  the  remedy  is  injgq.uilyj^^ainst  aJL  th#_sto^l^ 

On  the  other  hand,  it  is  contended  that  the  law  does  not  contravene 
the  constitution;  but  if  it  should  be  so  held,  the  stockholders  having 
organized  the  corporation,  and  held  themselves  out  to   the  world  as 


254-  m'carthy  v.   LAVASCHE.  §  47 

such,  and  thereby  obtained  credit  and  incurred  indebtedness,  they  are 
estopped  to  deny  the  validity  of  the  act  of  their  organization  under  it, 
and  that  a  reasonable  and  fair .  construction  of  the  clause  of  the  act 
quoted  renders  the  shareholders  individually  liable  to  each  and  every 
creditor,  and  that  the  remedy  for  a  recovery  on  the  liability  is  com- 
plete at  law.  These  are  the  questions  raised  and  discussed  on  this 
record. 

Even  if  the  law  is  unconstitiitional,  can  the  promoters  and  those 
.engaged  in  its  operatTorrbeTieardjto  say  that  they  may  relieve  tJiem- 
selves~ffom  liability,  and  from  all  their  engagements,  because  the  law 
Bndeif" which  they  have  acted  is  prohibited  by  the_orgarirc  Taw?"  May 
shrewd,  intelligent  persons  go  to  the  general  assembly  and  procure  an 
act  that  they  should  know  is  prohibited  by  the  fundamental  law,  avail 
themselves  of  its  benefits,  obtain  the  money  of  the  uninformed  and 
the  confiding,  and  then  be  heard  to  say,  we  are  not  incorporated,  our 
charter  and  organization  are  void,  and  we  will  hold  your  money.?  Or, 
may  those  who  promoted  the  enterprise  by  becoming  shareholders,  to 
enable  the  company  to  organize,  and  to  procure  other  people's  money, 
be  heard  to  interpose  such  a  defense  ?  The  pr.esiimption  is,  that  each 
subscriber  for  stock  knew  at  the  time  of  the  subscription  that  the  char- 
tercontalnfid-thfi.  provTpoinTenderihg  ETmlTable  for  double  the  "sum  he 
subscribed,  and  such  persons  could  liot  but  have" kn6Wn""that  this  pro- 
vision woul3~contribute'lafgely  togive  ci^eHIFfo  the  concern  and  greatly 
augmenf"TEs~business."^  ""  "'      ' 

The  subscribers  for  shares  of  the  stock,  no  doubt,  expected  to  reap 
large  profits,  and  expected  those  profits  to  be  greatly  enhanced  by  this 
provision.  It  enabled  them  to  point  to  it  and  assure  individuals  and 
the  public  that  the.  institution  was  safe,  as,  if  the  business  was  not  / 
lucrative,  all  the  stockholders  were  severally  liable  for  double  the/ 
amount  of  their  subscriptions.  They  thus,  no  doubt,  did  increase 
their  business,  and  thus  obtained  money  and  credit,  which  now,  whwi 
the  institution  has  proved  a  failure,  they  endeavor  to  avoid  paying  by 
urging  that  their  organization,  and,  consequently,  their  subscriptions  to 
its  stock,  were  void.  Eair..  dealing  wnuld  ,sav  that— the:K_should  be 
estopped  fronaJpterposing  such  a  defense. 

The  question  is  by  no  means  new  in  the  jurisprudence  of  this  coun- 
try. The  question  has  been  frequently  considered  in  the  courts,  in 
the  form  here  presented  or  in  analogous  cases.  See  Baker  v.  Bran- 
nan,  6  Hill  47;  Embry  v.  Conner,  3  N.  Y.  511  ;  Eaton  v.  Aspin- 
wall,  19  N.  Y.  119;  Mead  v.  Keeler,  24  Batb.  25 ;  Ferguson  v. 
Landran,  5  Bush  (Ky.)  230.  These  were  all  cases  where  the  parties 
were  held  to  be  estopped  from  insisting  that  the  organization  was 
illegal,  or  a  law  unconstitutional,  because  of  the  acts  or  consent  of  the 
parties  urging  the  objections. 

In  our  own  court  analogous  questions  have  been  presented  and  de- 
termined. In  the  case  of^arbell  v.  Page,  24  111.  46,  it  was  held  that 
in  a  suit  by  a  creditor  against  a  stockholder,  the  former  could  not 
show  that  the  corporation  had  failed  to  file  a  certificate  of  organiza- 
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tion  with  the  secretary '  of  state  ;  that  in  a  collateral  proceeding  the 
regularity  of  the  corporate  organization  could  not  be  questioned.  And 
I  this  is  a  rule  of  uniform  application.  If,  then,  the  plaintiff,  by  con-^ 
/  tracting  with  a  body  exercising  the  franchises  of  a  corporation,  is 
\  estopped  from  denying  the  legality  of  its  organization,  the  same  rea- 
(son  must  apply  with  increased  force  to  prevent  a  stockholder  in  such 
Ian  organization  from  questioning  the  legality  of  the  corporation. 

That  the  "legality  of  an  incorporation  can  not  be  attacked  collater- 
ally, see  Rice  v.  Rock  Island  aijid  Alton  Railroad  Co.,  21  111.  93. 
Goodrich  v.  Reynolds  et  al.,  31  111.  490,  and  numerous  subsequent 
cases.  In  fact,  the  books  abound  in  adjudged  cases  which  hold  that 
a  person  doing  an  act  or  making,  a  statement  which  misleads  another 
to  his  injury  shall  not  be  permitted  to  question  the  act  or  the  truth  of 
the  statementlfeo,  on  the  same  principle,  appellant  should  be  estoppsd, 
as  his  acts  contrihnted  to  the  organization  of  this  cora'pany,  and  he 
held  birnsplf  ni^t  tnthpwnrld  as  a  stockholder  therein,  and  liable  _to- 
the  extent  of  double  the  amount  of  his  subscription.  Had  the  com- 
pany  not  been  organized,  appellee  would  not  have  lost  his  money, 
and  appellant  thus  contributed  to  that  loss.  J' 

In  Ferguson  v.  Landran,  su^ra,  appellants  denied  the  validity  of  a 
tax  levied  under  a  local  law,  but  the  court  held  they  were  estopped 
to  deny  the  validity  of  the  law,  because  they  had  approved  it  and 
availed  of  its  benefits  and  aided  in  procuring  its  passage.  The  court, 
held  the  law  unconsitutional,  but  enforced  the  tax.  The  court  says, 
"parties  are  estopped  from  denying  the  constitutionality  of  a  local 
statute  by  participating  in  the  procurement  of  its  passage,  and  by 
ratifying,  acquiescing  in,  or  approving  it  after  its  passage,  and  by 
becoming  recipients  of  benefits  under  it ;  and  all  such  persons  are  held 
to  be  liable  to  the  tax  authorized  by  such  enactment,  although  it  is 
unconstitutional  and  invalid  to  all  other  persons." 

Tfere,  affellant  approved  of  the  act,  and  availed  himself  of  its 
\  benefits  by  subscribing  for  stock  and  becoming  entitled  to  exercise  all 
the  rights  and  privileges  of  a  stockholder  in  the  corporation.  Justice, 
morality,  public  policy  and  precedent  all  demand  that  appellant 
should  he  estopped  from  denying  the  constitutionality  of  the  law. 
If  stockholders  mifht  show  the  law  unconstitutional,  andtheir 
organization  void,  and  all  their  acts  ?j.n(fjj.fhnr-iy./'A^  *J"m  gt'^ persons 
^^dt^edrtn  the  organization  of  the  corporation  shntfM  h,>  h^irl  Jjaf-Jp 
lor  thS  cvnstiifuences  of  their  illegal  and  unauthorized,  nrii^  ■i/mJe. 
puidt,ilt  of  iht  tlaiiiii  iW  their  charter.  So  they  should,  in  mn  piiPtity. 
esdapS  habihty  for  obtaining  money  without  authority. 

Su^puae  these  stockholders  had  tormed  a  partnership,  with  articles 
of  partnership  containing  precisely  thp  same  provisions  that  are  con- 
tained in  their  charter,  and  had  put  in  capital  stock  to  the  same  ex- 
tent, and  the  same  amounts  they  each  subscribed  in  shares,  would  any 
one  question  the  legality  of  the  organization,  or  the  legal  liability  of 
each  of  the  members  of  the  firm?  We  apprehend  these  propositions 
would  be  conceded.     And  if  so,  in  principle,  what  distinction  can  be 
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taken  between  the  supposed  case  and  the  one  at  bar  ?  Had  the  share- 
holders written  under  the  charter  a  statement  that  it  was  unconstitu-  , 
tional  and  void  as  a  law,  but  that  they  adopted  it  as  articles  of  partner- 
ship, and  that  each  would  be  bound  by,its  terms  and  conditions,  and 
Would  pay  in,  for  capital  stQck,  the  sums  set  opposite  their  several 
names,  and  they  had  signed  it,  and  specified  the  sum  to  be  paid  in,- 
could  it  be  doubted  that  each  member  would  have  been  liable,  under 
the  articles  thus  executed?  And  if  so,  when  stripped  of  mere  form, 
.  and  substance  is  alone  considered,  this  organization  is  in  effect  the 
same.  We  can  perceive  no  well-grounded  distinction.  We  are 
therefore  of  opinion  that,  indepenrlfTlt  r>f  p]]  frinsHtu tional  questions. 
each_shareholder  became  liable  under  the  charter  as  articles  of  part- 
nership,  as  it  operated  as  an  agreement  by  each  siibscnlTer  to  b^  liable 
fo^  creditors  to  double  the  amount  each  subscribed.         * 

IfTs^urged  that  under  the  language  of  tKe  third  section  of  the  char- 
ter, although  a  liability  may  be  created  to  double  the  amount  of  the 
stock,  still  it  is  to  the  corporation  and  not  to  the  creditors.  The  ob- 
vious purpose  of  the  general  assembly  was  to  secure  the  creditors  of 
the  institution.  And  if  so,  why  make  a  provision  which  the  creditor 
could  not,  and  the  directors  would  not,  in  all  probability  enforce? 
On  their  refusal  the  creditor,  if  that  construction  is  to  be  given, 
would  be  compelled  to  proceed  by  mandamus,  had  the  law  been 
valid,  to  compel  suits  to  be  brought  by  the  corporation  against  share- 
holders, and  then  in  all  probability,  after  years. Of  delay  in  litigation, 
to  get  the  money  into  their  hands,  a  further  delay  would  be  liable  to 
ensue  until  a  recovery  could  be  had  against  the  bank  and  the  money 
realized  at  the  end  of  a  long,  obstinate  and  expensive  litigation.  Such 
a  course  could  riot,  we  think,  have  been  intended.  Such  a  require- 
ment would  greatly  impair  if  it  did  not  render  the  security  worthless. 
We  must  therefore  conclude,  that  as  the  provision  was  intended^  to 
oppnrp  f>if  rrpflHnr,  if  vyas  intended  that  his  remedy  should  be  direct 
and  effective,  and  that  he  might  sue  in  his  own  name  and  at  law. 
~  If  this  association. only  amounted  to  a  partnership,  as  we  have  seen 
it  was,  then  the  firm  could  not  sue  one  of  its  members  to  compel  the 
payment.  Nor  do  we  perceive  how  the  firm  could  maintain  a  bill  for 
the  purpose.  Hence  we  must  conclude  that  it  was  intended  that  the 
liability  should  be  direct  to  the  creditor  and  not  to  the  firm. 

It  is  next  urged  that  a  remedy  is  in  equity  and  not  at  law.  Actions 
at  law  were  maintained  in  the  cases  of  Culver  v.  Third  National  Bank, 
64  111.  528,  and  Corwith  v.  Culver,  69  111.  502,  under  a  statute  creat- 
ing a  liability  of  the  stockholders.  It  was  then  urged  that  the  remedy 
was  in  equity,  but  we  held  that  it  was  a  legal  liability  and  could  be 
enforced  by  an  action  at  law.  That  statute  did  not  determine,  in 
terms,  in  which  forum  th_e.remedY  should  be  sougEtT  But  itHBeing  a 
legal  right,  tKe"remedy  was  held  to  be  at  law.  ■ — — 

it  is  urged  that  the  liability  should  be  constmed  to  be  joint  against 
all  the  stockholders.  To  do  so  would,  we  think,  do  violence  to  the 
language  of  the  statute;  the  language  is,  "each  stockholder  shall  be 
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liable  to  flmihle  tVip  gmrtnnt  nf  stock  held  or  owned  by  him,  for  three 
months  after  giving  notice  of  transfers,    as   hereinafter  mentioned." 
^his  language  renders    the  stockholders  severally  and  individually 
Jiable.  ' 

The  judgment  of  the  court  below  must  be  affirmed. 
Judgment  affirmed. 

Note,    See  infra,  Conditiona  precedent  to  existence  by  estoppel,  p.  630. 
17— WiL.  Cases. 


,      PART  II. 

THE   BODY  CORPORATE,  ITS   PARENTAGE,  CONCEP- 
TION, BIIITH,  ANATOMY,  LIFE  AND  DEATH. 


Title  I.     Parentage — The  State  and  Promoters. 
Subdivision  I.     The  State,  Its  Power  to  Create. 


CHAPTER  2. 
NATURE  OF  THE  POWER  AND  METHODS  OF  EXERCISE.    ' 
ARTICLE   I.       nature    OF    THE    POWER. 

Sec.  48.  "The  state  creates  the  corporation  upon  the  application 
of  individuals,  who  are  called  incorporators^  The  incorpo- 
rators then  organize  the  corporation.  The  functions  of  the 
incorporators  "thereupon  cease,  and  the  stockholders  proceed 
to  contribute  the  capital  and  elect  directors.  The  directors 
then  start  and  continue  to  keep  in  operation  the  powers  of  the' 
corporation."  i  Cook  on  Stock  and  Stockholders,  §  2,  3d 
ed.,  p.  4. 

(«)  The  power  to  create  is  in.  incident  of  sovereignty,  and  the 
sovereign's  consent  is  essentiaK^..— -.^  corporation  is  the.  creature  of 
the  sovereignty  that  creates  iC  and  to  that  alone  is  it  amenable  for 
violation  or  usurpation  of  ifeipurely  corporate  authority. 

STATE  OF  CONNECpCUT,  Ex  Eel.  WILCOX,  v.  OUETIS.^ 

1868.     In  the  Supreme  ffiouRT  of  Errors  of  Connecticut.     35, 
Conn.  374-384,  95  Am.  Dec.  263. 

[Information  in  the  natureNaf^^^,...^!?  warranto  upon  the  relation  of 
Wilcox,  who  claimed  to  have  been  duly  elected  a  director  of  the  First 
National  Bank  of  Meriden,  Conn.,  but  who  claimed  to  have  been  de- 
prived of  exercising  the  franchises  thereof  by  Curtis,  who,  without 
warrant,  exercised  the  same  and  wrongfully  excluded  the  relator.  The 
suit  was  brought  in  the  superior  court  for  the  county  of  New  Haven. 

'  Statement  of  facts  abridged.    Arguments  omitted. 

(2S8) 
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Defendant  demurred,  and  the  case  was  reserved  for  the  advice  of  the 
supreme  court.] 

Butler,  J.  The  power  to  create  a  corporation  is  an  attribute  oj 
sovereignty ;  and  the  government  of  the  United  States  created  the 
corporation  in  question^  in  the  exercise  of  that  independent  and  su- 
preme sovereign  power  which  the  people  delegated  to  it  by  the  consti- 
tution. It  is,  therefore,  the  creature  of  that  sovereignty,  and  amena- 
ble to,  and  controllable  by  it,  and  by  none  other. 

An  information  in  the  nature  of  a  quo  warranto  against  a  corpora- 
tion lies  only  at  the  instance  and  in  the  name  of  the  sovereign  power 
which  created  it.  (5  Wheaton  291.)  The  original  writ  so  lay  against 
any  person  who  usurped  any  franchise  or  liberty  against  the  king,  or 
for  misuser  or  non-user  of  franchises  or  privileges  granted  by  him. 
The  information  in  the  nature  of  a  quo  warranto,  authorized  by  the 
statute  of  the  9th  Anne,  at  the  relation  of  any  person  against  any 
other  person  usurping,  intruding  into,  or  unlawfully  holding  any  fran- 
chise or  office  in  any  corporation,  is  but  an  extension  and  simplifica;- 
tion  of  the  ancient  writ,  and  is  grantable  only  where  that  would  lie. 
In  England  it  lies  in  the  name  of  the  sovereign  against  those  who 
usurp  such  fi-anchises,  because  such  usurpation  is  in  derogation  of  the 
rights  of  the  crown.  In  this  country  it  lies  in  the  name  of  the  gov- 
emtnent,  against  those  who  usurp  such  franchises,  because  grantable 
or  granted  by  the  commonwealth. 

'■'; The  state,  or  commonwealth,"  says  Mr.  Angell  in  his  work  on 
corporations,  '■'■stands  in  the  place  of  the  king,  and  has  succeeded  to 
all  the  prerogatives  and  franchises  proper  to  a  republican  government. 
With  us  therefore  to  assume  a  power  which  can  not  be  exercised 
without  a  grant  from  the  sovereign  authority,  or  to  intrude  into  the 
office  of  a  private  corporation,  contrary  to  the  provisions  of  the  stat- 
ute which  creates  it,  is,  in  a  large  sense,  to  invade  the  sovereign  pre- 
rogative and  to  assume  or  violate  a  sovereign  franchise."  And  the 
cases  cited  fully  sustain  his  positions.  Upon  the  same  principles  the 
information  can  lie  only  in  the  name  of  the  United  States  and  in  the 
federal  courts,  against  those  who  invade  a  franchise  grantable  or 
granted  by  the  national  government. 

As  then  the  corporation  in  question  is  the  creature  of  federal  sover- 
eignty, and  in  respect  to  its  internal  organization,  operation  and  con- 
tinual existence  is  amenable  to  and  controllable  by  that  sovereignty 
alone ;  and  as  the  writ  in  question  is  properly  grantable  by  that  sover- 
eignty alone  whose  franchise  has  been  invaded  and  violated,  it  would 
seem  upon  principle  too  clear  for  argument  (if  there  be  nothing  more 
in  the  case)  that  the  relator  has  erred  in  invoking  the  interference  of 
another  uninvaded  and  unviolated  sovereignty,  and  the  court  below 
have  erred  in  assuming  jurisdiction  and  granting,  the  writ. 

Such  is  the  obvious  prima  facie  character  of  the  case  before  us. 
But  the  plaintiff  insists  that  there  is  no  error  and  makes  several 
claims,  founded  upon  the  complex  character  of  sovereignty  as  it  ex- 
ists in  this  country,  divided  between  the  national  and  state  govern- 
ments. 
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1.  He  insists  in  the  first  place  that  this  institution  is  amenable  to 
state  sovereignty,  because  it  is  located  and  its  officers  discharge  their 
duties  and  perform  their  functions  within  this  state.  This  claim  is 
groundless. 

It  is  indeed  true,  in  the  language  of  the  supreme  court  of  the  United  - 
States  (3  Howard  555),  that  a  "corporation  created  by  a  state  to  per- 
form its  functions  under  the  authority  of  that  state,  and  only  suable 
there,  though  it  may  have  members  out  of  the  state,  is  a  person, 
though  an  artificial  one,  inhabiting  and  belonging  to  that  state,  and, 
therefore,  entitled — for  the  purpose  of  suing  and  being  sued — to  be 
deemed  a  citizen  of  the  state. ' '  But  this  is  not  such  a  corporation.  It  was 
ijot  created  by  us ;  it  does  not  perform  its  functions  under  our  au- 
thority, and  it  is  the  creature  of  and  controllable  by  another  and  sii- 
perior  sovereignty.  That  other  soyereignty  is  exercised  over  the  whole 
country  irrespective  of  state  lines  or  state  authority.  It  places  its 
officers,  agents  and  instruments  wherever  its  necessities  or  its  interests 
require,  and  necessarily  within  the  limits  of  the  states.  With  those 
officers,  and  agents,  and  instruments,  in  the  exercise  of  their  functions, 
state  authority  can  in  no  way  interfere.  The  national  banks  are  its 
instrutnents ,  by  which  it  performs  its  functions  in  establishing  a  na- 
tional currency ;  on  that  fact  their  constitutionality  is  placed,  and  in 
the  exercise  of  the  powers  conferred  upon  them  they  are  as  indepen- 
dent of  state  control  as  the  army,  or  navy,  or  the  officers  of  the  sub- 
treasury  and  custom-house,  or  any  other  instrumentality  by  which  the 
.  functions  of  the  federal  government  are  performed.  No  other  view  is 
compatible  with  the  principles  of  our  own  jurisprudence,  or  those 
recognized  and  declared  by  the  supreme  court  of  the  United  States  in 
numerous  cases,  and  particularly  in  the  exhaustive  opinion  of  Chief 
Justice  Marshall  in  McCulloch  v.  Maryland,  4  Wheat.  316. 

2.  The  relator  insists,  in  the  second  place,  that  the  superior  court 
has  jurisdiction  of  the  defense  set  forth  in  the  informatiori,  because 
the  judicial  power  of  the  federal  and  state  governments  is  exercised 
concurrently  by  the  courts  of  either,  unless  congress  has  conferred 
exclusive  jurisdiction,  in  respect  to  the  subject-matter,  on  the  federal 
courts,  and  no  such  exclusive  jurisdiction  has  been  conferred  in  rela- 
tion to  this.     This  claim  is  equally  unfounded. 

It  is  undoubtedly  true  that  tte  state  courts  retain  jurisdiction  over 
some  matters,  to  which,  by  the  constitution,  and  laws  of  the  United 
States,  jurisdiction  is  given  to  the  federal  government  and  courts,  and 
in  respect  to  which  jurisdiction '  appertained  to  and  was  exercised  by 
the  state  courts  prior  to  the  adoption  of  that  constitution.  On  that 
subject  the  rule  seems  to  be,  that  the  state  courts  retain  the  jurisdic- 
tion which  they  had  before  that  event  except  where  it  was  taken  away  by 
an  exclusive  constitutional  grant  of  jurisdiction  to  the  federal  govern- 
ment, or  congress  have  made  the  jurisdiction  exclusive  in  the  federal 
courts,  or  the  exercise  of  the  jurisdiction  is  repugnant  to,  and  incom- 
patible with  such  exercise  by  those  courts. 

But  the  cases  where  such  concurrent  jurisdiction  can  be  entertained 
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by  the  courts  of  the  states  are  few.  Mostof  those  where  such  jurisdic- 
tion has  been  sustained  by  the  supreme  court  of  the  United  States, 
and  all  to  which  we  have  been  particularly  referred,  were  cases  of  a 
criminal  character  where  the  act  was  an  offense  against  both  sover- 
eignties, and  punished  by  the  law  of  the  state.  Here  there  could  be 
no  jurisdiction  anterior  to  the  adoption  of  the  constitution.  Nor  has 
there  been  any  invasion  of  the  sovereignty  of  this  state  or  violation 
of  its  laws,  or  any  offense  which  the  state  is  called  upon  to  redress  in 
its  own  behalf.  It  is  a  clear  principle  that  where  there  has  been  no 
offense  there  can  be  no  judicial  jurisdiction ;  and  equally  clear  that  a 
state  has  no  authority  to  enforce  a  national  law  in  behalf  of  the  na- 
tional government. 

And  this  is  one  of  that  class  of  cases  where  jurisdiction  in  the.  state 
court  is  utterly  incompatible  with  the  necessary  jurisdiction  of  the 
national  government.  The  corporation  in  question  being  the  creature 
and  instrument  of  that  government  must  necessarily  be  subject  to  that 
alone.  By  the  common  law,  and  by  our  statute,  an  information  of 
this  character  lies  as  well  to  deprive  a  corporation  of  its  charter  as  to 
determine  the  rights  of  its  competing  officers;  and  if  the  relator  is 
right  in  this  claim,  its  charter  can  be  taken  away  and  its  franchises 
seized  by  the  courts  of  the  state.  Nothing  could  be  more  repugnant 
in  character  than  such  an  unauthorized  interference,  for  such  a  pur- 
pose, or  for  any  purpose. 

3.  The  plaintiff  claims  in  the  third  place,  that  concurrent  jurisdic- 
tion of  the  subject-matter  is  conferred  upon  the  state  courts  by  the 
amended  currency  act  of  1864,  section  57,  which  provides,  "that  suits, 
•action  and  proceedings  against  any  association,  under  this  act,  may 
be  had  in  any  circuit,  district,  or  territorial  court  of  the  United  States, 
held  within  the  district  in  which  such  association  may  be  established; 
or  in  any  state,  county  or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in  similar  cases. 
Provided,  however, .that  all  proceedings  to  enjoin  the  comptroller 
under  this  act  shall  be  had  in  a  circuit,  district  or  territorial  court  of 
the  United  States  held  in  the  district  in  which  association  is  located." 
To  this  claim  also  we  find  it  impossible  to  assent. 

The  information  in  the  nature  of  a  quo  -warranto^  although  grant- 
able  to  determine  a  private  right  to  an  office  in  a  corporation,  between 
party  and  party,  as  well  as  to  determine  the  right  of  the  corporation 
to  the  franchise  assumed,  and  a  civil  proceeding  must  be  filed  and 
issued  in  the  name  of  the  sovereignty  which  created  the  corporation, 
and  is  still  so  far  forth  a  prerogative  writ.  Congress,  in  the  exercise 
of  its  authority  to  apportion  the  judicial  power  among  the  inferior  fed- 
eral courts,  has  been  very  cautious  in  conferring  the  power  to  grant 
prerogative  writs.  That  power  is  nowhere  conferred,  in  express 
terms,  upon  the  circuit  or  any  other  federal  court  located  in 'the  states. 
They  did  attempt  to  confer  the  power  to  gi'ant  a  mandamus  upon  the 
supreme  court,  as  a  matter  of  original  jurisdiction,  but  that  court,  in 
Marbury  v.  Madison,  held  the   act  unconstitutional,  on  the  ground 
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that  it  was  not  competent  for  congress  to  increase  the  original  jurisdic- 
tion of  the  supreme  court.  By  the  eleventh  section  of  the  judiciary 
act  of  1789  jurisdiction  was  given  to  the  circuit  courts  of  all  suits  of  a 
civil  nature  at  common  law  and  in  equity  to  the  amount  of  $500  or 
more  between  certain  parties.  This  writ,  though  in  its  nature  grant- 
able  at  the  discretion  of  the  court,  is  one  of  right,  and  constitutes  a  suit 
within  the  meaning  of  that  term  as  used  in  the  act,  but  it  is  not  of  the 
character,  or  between  the  parties  contemplated  by  it. 

The  14th  section  also  authorizes  the  circuit  and  other  federal  courts 
"to  issue  writs  of  habeas  corpus  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions^  and  agreeable  to  the  principles  and 
usages  of  law."  But  the  supreme  court,  in  Mclntire  v.  Wood  (7 
Cranch  504),  and  M'Lung  v.  Silliman  (6  Wheaton  598),  and  Ken- 
dall V.  The  United  States  (i3  Peters  524),  held  that  the  circuit 
courts,  within  the  states,  had  not  power  under  those  sections  to  grant 
a  fnandatnus,  which  is  one  of  those  writs,  unless  necessary  for  the 
exercise  of  their  jurisdiction  within  the  limits  prescribed,  although  the 
power  was  sustained  in  the  latter  case,  as  having  been  given  to  the 
circuit  court  of  the  District  of  Columbia.  The  granting  of  those 
writs  undoubtedly  appertains  to  the  judicial  power  of  the  government, 
but  that  part  of  the  power  seems  hot  to  have  been  conferred  by  con- 
gress upon  any  of  the. courts  but  that  of  the  District  of  Columbia,  in 
prescribing  their  jurisdiction,  except  as  incident  to  and  necessary  for 
the  exercise  of  the  other  special  powers  with  which  they  are  clothed. 
The  circuit  court  of  the  United  States  for  this  district  has  not  the 
power,  therefore,  to  issue  a  quo  warranto  in  a  case  like  this,  by  virtue  ' 
of  any  general  jurisdiction.  And  is  it  to  be  assumed  that  congress, 
having  been  thus  cautious  of  entrusting  the  federal  courts  with  that 
power,  intended  nevertheless  to  confer  it  by  the  language  quoted,  and 
not  only  on  the  federal,  but  upon  the  state  courts ;  to  delegate  to  the 
state  courts  a  part  of  their  sovereignty;  to  subAiit  a  corporation — a 
creature  of  their  creation,  and  an  instrument  by  which  they  perform 
one  of  their  functions — to  the  absolute  and  unrestrained  supei-vision 
and  control  of  the  courts  of  another  sovereignty,  especially  when  by 
the  act  which  created  it  they  reserved  to  their  own  officers  unusual 
supei-visory  power  and  control  ?  I  think  not.  And  if  the  case  turned 
upon  that  question  alone',  I  should  be  strongly  inclined  to  the  opinion 
that  congress  intended  by  the  clause  quoted  to  provide  a  more  con- 
venient forum  for  determining  the  ordinary  questions  which  must 
naturally  arise  between  the  corporations  and  others  in  the  course  of 
their  business,  and  intended  no  more. 

But  there  is  another  and  conclusive  objection  to  this  claim  of  the 
plaintiff.  The  section  in  question  authorizes  suits  against  the  cor- 
poration only.  This  is  not  a  suit  against  the  corporation,  but  a  pro- 
ceeding by  one  individual  against  another  individual  competing  for. 
the  office  of  director  of  it,  and  it  is  not  within  the  letter  or  spirit  bf 
the  act. 
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For  these  reasons  we  advise  that  the  information  is  insufBcient  and 
the  demurrer  should  be  sustained. 

In  this  opinion  the  other  judges  concurred. 

1809,  Commonwealth  V.  Union  Ins.  Co.,  5  Mass.  230,  4  Am.  Dec.  50;  1824, 
Commonwealth  v.  Murray,  11  Serg.  &  R.  (Pa.)  73,  14  Am. Dec.  614;  1836,Peo- 
ple  V.  Rensselaer,  etc.,  R.  Co.,  15  Wend.  113,  30  Am.  Dec.  33,  note  44;  1841, 
State  V.  Harris,  3  Ark.  570,  36  Am.  Dec.  460;  1841,  State  v.  Evans,  3  Ark.  585, 
36  Am.  Dec.  468 ;  1864,  People  v.  River  Raisin,  etc.,  R.  Co.,  12  Mich.  389,  86  Am. 
Dec.  64;  1867,  Commonwealth  v.  Oluley,  56  Pa.  St.  270,  94  Am.  Dec.  75;  1888, 
Moore  v.  Brooklyn,  etc.,  R.,  108  N.  Y.  98;  1892,  Pickett  v.  Abney,  84  Texas 
645 ;  1893,  Republican  Mountain  Silver  Mines  v,  Brown,  58  Fed.  Rep.  644,  24 
L.  R.  A.  776;  1897,  Madden  v.  Penn.  Elec.  L.  Co.,  181  Pa.  St.  617,  38  L.  R.  A. 
638;  1898,  Coquard  v.  National  L.  O.  Co.,  171  111.  480,  49  N.  E.  Rep.  563;  1899, 
Clark  V.  Mutual  Res.  P.  L.  Ass'n,  14  App.  Cas.  (D.  C.)  154,    43  L.  R.  A.  390. 


Sec.  49.    (^)  None  butj^he"^overeign  can  create. 

THE  MEDICAL  INSTITUTION \jF  GENEVA  COLLEGE  v.  PATTER- 

SON.i 

1845.     In  the  Suprhme  Court  jof  New  York,     i  Denio  (N.  Y.) 

61I-69. 

[Suit  by  the  medical  mstitutj^  upon  a  note  given  by  defendant  pay- 
able to  the  Medical  InsHtetron  of  Geneva  College.  Special  verdict 
raising  the  question  as  to  the  plaintiff's  corporate  existence.  ] 

By  the  Court:  Bronson,  C.  J.  If  "The  Medical  Institution  of  Ge- 
neva College"  is  not  a  corporation  it  has  no  capacity  to, sue,  and  the 
defendant  is  entitled  to  judgment.  This  is  the  only  question  made 
by  the  special  verdict.  The  principal  argument  for  the  plaintiffs  de- 
pends upon  maintaining  the  following  propositions:  i.  Each  of  the 
English  Universities  of  Oxford  and  Cambridge  has  the  power  of  creat- 
ing subordinate  corporations,  such  as  colleges  for  giving  instruction 
in  the  liberal  arts  and  sciences.  2.  Columbia  College,  in  the  city  of 
New  York,  has  the  same  power  in  this  respect  as  the  English  uni- 
versities. 3.  Geneva  Colleg'e  has  the  same  powers  as  Columbia 
College,  and,  4.  Geneva  College,  thus  having  the  power,  has  created 
a  corporation  by  the  name  of  "The  Medical  Institution  of  Geneva 
College."  If  any  one  link  in  this  chain  is  broken,  the  whole  argument 
falls  to  the  ground. 

[By  the  charter  Geneva  College  was  given  all  the  corporate  rights 
and  privilege^  of  Columbia  College,  the  governors  of  which  were 
empowered  by  their  charter  from  the  king  to  appoint  a  president, 
professors  and  other  officers,  who  could  exercise  their  office,  as- freely 
and  fully  as  any  of  the  like  officers  in  the  English  universities ;  the 
governors  also  had  the  power  to  make  laws  and  ordinances  for  the 
government  of  the  college  and  students,  and  to  grant  degrees  the  same 
as  English  universities.] 

^  Statement  of  facts  abridged.    Arguments  and  part  of  opinion  omitted. 
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These  are  all  the  provisions  of  the  charter  to  which  we  have  been 
referred  in  support  of  the  plaintiff's  case ;  and,  whatever  rnay  be  the 
powers  of  the  English  universities,  I  think  it  entirely  clear  that  Co- 
lumbia College  has  no  power  to  create  corporations  of  any  kind,  or 
for  any  purpose.  It  can  not  be  necessary  to  discuss  the  question.  It 
is  enough  to  say  that  there  is  nothing  in  the  charter  which  looks  like 
a  license  or  authority  to  erect  corporations.  The  chancellor  of  the 
university  of  Oxford  has  power  by  charter  to  erect  corporations, 
(i  KydonCorp.  50;  i  Black.  Comm.  474.)  But  Columbia  College  has 
no  chancellor.  Its  principal  officer  is  a  president,  who  has  no  greater 
powers  than  are  usually  conferred  on  the  presidents  of  other  colleges. 
They  can  not  make  corporations. 

Although  it  is  now  settled  that  the  king  may  delegate  his  authority 
to  create  corporations ;  or,  in  other  words,  may  exercise  the  power  by 
another  as  his  instrument,  on  the  principle  qui  facit  per  alium,  facit 
fer  se,  I  find  no  authority  for  the  position  that  a  general  power  to 
erect  corporations  has  ever  been  delegated  to  either  of  the  English 
universities.     But,  however  that  may  be,  I  think  there  is  no  color  for 

saying  that  such  a  power  has  been  conferred  upon  any  of  our  colleges. 

*     *     » 

Judgment  for  defendant. 

Ifote.  1830,  People  v.  Trustees  of  Geneva  College,  5  Wend.  (N.  Y.)  211; 
1894,  State  v.  International  Ins.  Co.,  88  Wis.  512,  43  Am.  St.  Eep.  920;  1697, 
Eobinson  v.  Groscot,  Oomberbach  872 ;  1704,  Oaddon  v.  Eastwick,  1  Salk.  192 ; 
1829,  McKim  v.  Odom,  3  Bland  Ch.  (Md.)  407,  supra,  p.  222;  1852,  Pennsyl- 
vania R.  v.  Oomm'rs,  21  Pa.  St.  9 ;  1853,  Franklin  Bridge  Co.  v.  Wood,  14  Ga. 
80,  infra,  p.  279 ;  1859,  State  v.  Bradford,  32  Vt.  60 ;  1870,  Hoadley  v.  Essex 
Co.,  105  Mass.  6l9;  1874,  Stowe  v.  Flagg,  72  111.  397.  Also  cases  infra,  on 
conditions  precedent  to  corporate  existence,  de  jure,  Ae  facto  and  by  estoppel. 


ARTICLE  II.     METHODS  OP  EXERCISE EVIDENCE   OF  SOVEREIGN  S  CON- 
SENT. 

Sec.  50.    («)   In  general. 

THE  CASE  OF  SUTTON'S  HOSPITAL. 
1613.     10  Coke,  23ff,  30a,  30i5,  31a. 

(^Extracts  from  the  Report.') 

44*  «  *  And  it  is  to  be  known,  that  every  corporation  or  incor- 
poration, or  body  politic  or  incorporate,  which  are  all  one,  either 
stands  upon  one  sole  person,  as  the  king,  bishop,  .parson,  etc.,  or 
aggregate  of  many,  as  mayor,  commonalty,  dean  and  chapter,  etc., 
and  these  are  in  the  civil  law  called  untDersitas  sive  collegium.  Now 
it  is  to  be  seen  what  things  are  of  JJie.,essence  of  a  corporation.  1. 
Lawful  authority  of  incori)orqMpn ;  and  that  may  be  by  four  means, 
sc.  by  the  common  law,  as  the  king  himself,  etc.;  by  authority  oi  far-' 
liamenf;  by  the  king's  charter  (as  in  this  case);  and  Xyy  prescription. 
The  2d,  which  is  of   the  esseiice  of" the  incorporation,, ^e  persons  to 
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he_jincor^orated ,  and  that  in  two  manners,  sc.  persons  natural,  or 
bodies  incorporate  and^  political.  3.  Ajiamejby  which  they  are  in- 
cor^orated,  as  in  this  case  governors  of  the  lands,  etc!  "^T  Of  cf£lace, 
l(3r  wi'tKout  a  place  no  incorporation  can  be  made ;  here  the  place  is 
the  charter-house  in  the  county  of  Middlesex.  Vide  3  Hen.  VI 
'Det.,'20;  17  Edw.  Ill  593,  and  45  Edw.  Ill  17.  e,.  Bywords  suf- 
ficient in  law,  but  not  restrained  to  any  certain  legal  and  prescript  form 
"oTwords.  And  for  as  much  as  good  pleading  is  lapis  lydius,  the 
touch-stone  of  the  true  sense  and  knowledge  of  the  common  law,  the 
form  of  pleading  of  a  corporation  by  prescription  is  to  be  observed,  for 
in  such  case  he  ought  to  prescribe  in  everything  which  is  of  the  essence 
of  the  incorporation.  *  *  *  Jt  appears  that  incorforo^  or  any 
derivative  thereof,  is  not  in  law  requisite  to  create  an  incorporation, 
but  other  equivalent  words  are  sufficient,  as  nominati  and  cogniti; 
and  therewith  agree  44  Assizes,  p.  9.  In  Prior  of  Plimpton's  Case 
and  4  Edw.  IV  7^,  in  the  case  of  Abbot  of  Glastenbury,  and  in  none 
of  these  books  or  records  was  any  mention  made  of  these  words, 
fundo,  erigo,  etc.,  or  any  other  like  words,  for,  as  it  hath  been  said, 
they  are  only  declaratory  words,  and  the  effect  of  them  may  be  done  by 
the  owner  of  the  land  without  any  grant.  And  it  was  well  observed 
that  in  old  time  the  inhabitants  or  burgesses  of  a  town  or  borough 
were  incorporated  when  the  king  granted  to  them  to  have  gildatn 
mercatoriam.  *  *  *  Ki'cfe  for  this  word  guild  or  fraternity  in  the 
Book  of  Entries,  68  ;  37  Edw.  Ill,  c.  5  ;  15  Rich.  II,  c.  5  ;  the  statute 
of  I  Edw.  VI  of  Chantries.  In  which  three  things  were  obsei-ved. 
I.  How  frudens  antiguitas  did  alw^ayi;;  comprehend  much  matter  in . 
a  nan'ow  roorn.  2.  That  to  the  creation  of  an  incorporation  the  law 
Had  not  restrained  itself  to  any  prescript  an3~incompatiDie  woras.  3^ 
Tggrwhen  a  corporation  is  duly  cr"eafea7aTl°oth'Teri!Tg!clgntr'^e''^^g^'' 
annexed.  And  for  direct  authority  in  this  point,  in  22  Edw.  iV 
Gl^TT^,  30,  it  is  held  by  Brian,  chief  justice,  and  Choke,  that  corpora- 
tion is  sufficient  without  the  words  to  implead  and  to  be  impleaded, 
etc.,  and  therefore  divers  clauses  subsequent  in  the  charters  are  not  of 
necessity,  but  only  declaratory,  and  migh.t  well  have  been  left  out. 
As  I.  By  the  same  to  have  authority,  ability  and  capacity  to  purchase, 
but  no  cladseis  added  that  they  toay  alien,  etc.,  and  it  need  notTIor  it'is 
iricideriT.___2^  To  sue  ^nd  he  siied^  implead  ana„J)e  injpleacl^tjr  3. 
To  have  a  seal,  etc. ;  that  '^  ^Iso  declaratory,  for  when  they  are  in- 
cbrporated,  they  may  rnake  or  use  what  seal  they  will.  4.  10  restrain 
them  trom  aliening  or  demising  but  in  certam  jorm;  tbat  is~"arnTrdi- 
nance  testifying  tne_king's  desire,  but  it  is  but  a  precept,  and  doth  not 
Sind  in  law!  c;.Thafjtne  survivors  sliall  be  the  corporation  ;  that  isa 
good^clauseto  oust  doubts  and  questions  wiiicn  might  arise,  the  nurribe'r 
being  certain.  6.  if  tLe  revenues  increase,  thatjthey_sh£yr  be  em,ployed 
to  incre'asBThe  nurnberjofjgoor,  etc.  ;  that  is  but  explanatory,  as  appears 
in  the  Case  'of  "Thetford  School,  in  the  eighth  part  of  my  Reports 
(f:  3i«).  7.  To  be  visited  by  the  governors,  etc. ;  that  is  also  explana- 
tory, *  *  *  for  if  no  visitor  had  been  appointed  by  the  charter,  the 
governors  should  visit ;  and  the  books  in-8  Edw.  Ill  28,  and  8  Assizes, 


266         *  RUTTER   V.    CHAPMAN.  §51 

^9,  do  not  gainsay  it,  where  it  is  held,  that  if  the  hospital  be  lay,  the 
patron  shall  visit,  and  if  spiritual  the  bishop  shall  visit,  so  that  every 
hospital  is  visitable ;  it  is  true,  but  in  the  case  at  the  bar  the  poor  of 
the  hospital  are  not  incorporated,  and  so  no  legal  hospital.  8.  To 
make  ordinances  ;  that  is  requisite  for  the  good  order  and  government 
of  the  poor,  etc.,  but  not  to  the  essence  of  the  incorporation.  9.  The 
exemption  from  the  ordinary  is  but  declaratory,  for  being  a  lay  incor- 
poration he  neither  can  nor  ought  to  visit.  10.  The  license  to  pur- 
chase in  mortmain  is  necessary  for  the  maintenance  and  support  of 
the  poor,  etc.,  for  without  revenues  they  can  not  live,  and  without  a 
license  in  mortmain  they  can  not  lawfully  purchase  revenues,  and  yet 
that  is  not  of  the  essence  of  the  corporation,  for  the  corporation  is 
perfect  without  it,  so  that  by  what  has  been  said,  it  appears  what 
things  in  genere  are  requisite  to  a  complete  body  incorporate,  and 
which  are  verba  oferativa  in  this  case  (which  are  necessary  to  be 
known  in  every  case),  in  the  resolution  whereof  it  appears  how 
necessary  it  is  that  the  law  and  experience  should  join' with  their 
hands  together.     *     *     *  " 

Note.    See  cases  following,  pp.  266,  270,  275,  279. 


Sec.  51.    Same,     {b')  King's  or^ueeA's  Charter. 

EUTTER  V.  flHAPB 

1841.    In  the  English  ExchequJr  Cuaij^y^k.    8  Mees.  &  W.  (Ex- 

chequea)  i-iiy.j 

[This  was  a  controversy  betweel  two  caroners.  The  plaintiff  had 
been  one  of  the  coroners  of  the  «)unty  roalatine  of  Lancaster,  and 
had  been  entitled  to  hold  inquest?^^nd/receive  the  fees  therefrom. 
Upon  the  sudden  death  of  Bridget  Garratty,  within  the  territory  form- 
erly within  the  jurisdiction  of  the  plaintiff,  he  claimed  the  right  to 
hold  the  inquest,  but  was  prevented  from  doing  so  by  the  defendant 
who  claimed  to  be  a  properly  selected  coroner  by  the  council  of  Man- 
chester, which  he  claimed  was  a  borough  duly  incorporated,  by  the 
queen's  charter,  with  jurisdiction  over  the  territory  where  the  death 
occurred.  By  act  of  parliament  it  had  been  provided  that  the  queen, 
upon  petition  from  the  inhabitant  householders  of  any  town  or 
borough,  by  advice  of  the  privy  council,  might  extend  to  such  inhabi- 
tants "within  the  district  to  be  set  forth  in  such  charter,  all  the  powers 
and  privileges"  given  to  municipal  corporations,  by  the  5  and  6 
William  IV,  c.  76,  which  included  several  powers  that  were  beyond 
the  prerogative  of  the  queen  to  grant  without  parliamentary  authority. 
A  petition  agreed  upon  at  a  meeting'  of  the  rate-payers  of  the  parlia- 
mentary borough  of  Manchester,    convened   by  advertisement,   and 

'  Statement  of  facts  abridged.     Only  part  of  opinion  of  Bosanquet,  J.,  is 
given,  all  others  omitted. 
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attended  by  1,000  persons,  which  petition  was  signed  by  4,000  house- 
holders of  the  borough,  was  presented  to  the  queen  asking  for  a  char- 
ter incorporating  such  borough  with  the  powers  and  privileges  of  the 
act  of  5  and  6  William  IV.  Afterwards  and  before  the  petition  was 
acted  upon  a  counter  petition  was  presented,  signed  by  6,000  house- 
holders, praying  the  queen  not  to  grant  the  charter.  The  whole  num- 
ber of  householders  was  48,000.  The  queen  nevertheless  granted  the 
charter  and  the  corporation  was  organized  by  election  of  mayor, 
council,  etc.,  and  Chapman  as  coroner  for  the  territory  where  the  death 
occurred. '  The  plaintiff  claimed  the  queen  could  not  create  the  cor- 
poration, except  in  strict  compliance  with  the  act  of  parliament,  and 
■  that  required  a  majority  of  householders  to  petition  to  be  incorpo- 
rated. The  lower  court  found  for  defendant,  holding  that  the  queen 
by  her  prerogative  could  create  a  corporation  without  authority  of 
parliament.] 

BosANQUET,  J. —  *  *  *  The  next  head  of  objection  is,  that, 
in  granting  the  charter,  the  various  provisions  of  the  municipal  cor- 
poration act  with  respect  to  times  and  modes  of  proceeding  have  not 
been  pursued.  But  there  is  no  provision  in  the  act  which  requires  that 
this  should  be  done.  All  the  matters  contained  in  that  act  related  to 
corporations  then  in  existence,  whose  constitutions  were  to  be  altered 
by  authority  of  parliament,  in  carrying  which  object  into  effect  it  was 
necessary  that  all  the  provisions  prescribed  should  be  strictly  ad- 
hered to. 

But  when  a  new  corporation  is  to  be  erected  by  the  authority  of  the 
crown,  the  constitution  of  such  new  corporation  originates  in  the  will 
of  the  sovereign ;  subject,  however,  to  the  assent  or  dissent  of  the  new 
corporations  by  their  acceptance  or  non-acceptance  thereof.  And 
such  a  grant,  made  by  the  known  prerogative  of  the  crown,  requires 
no  petition  from  any  particular  description  of  persons,  as  a  condition 
precedent  to  its  validity. 

It, has  been  contended,  however,  that  the'  queen  has  exceeded  the 
powers  which  she  derived  from  her  common  law  prerogative,  as  well 
as  those  conferred  on  her  by  the  act  of  parliament,  in  delegating  her 
authority  to  others,  in  matters  respecting  the  selection  of  persons  who 
are  to  constitute  the  burgesses  of  the  corporation,  particularly  David 
Price,  who  is  empowered  to  make  out  the  burgess  list,  and  Edwai'd 
Rushton  to  revise  it.  Now  I  take  it  to  have  been  long  settled  bylaw, 
that  the  queen,  in  erecting  a  corporation,  may  name,  of  her  own 
authority,  all-  the  officers  and  all  the  corporators,  or  may  empower  a 
subject  to  do  so  in  her  stead.  And  although  no  one  but  the  queen 
can  make  a  corporation,  yet  when  it  is  made  under  her  authority,  it  is 
deemed  in  law  to  have  been  made  by  herself. 

"When  the  king,"  says  Lord  Coke,  in  the  case  of  Sutton's  Hospital, 
10  Rep.  33,  "reserves  as  well  the  nomination  of  the  persons  as  the 
name  of  incorporation  to  a  person  who  shnll  be  the  founder,  then  he 
ought  to  name  the  parties  and  declare  by  what  name  they  shall  be  in- 
corporated, and  when  he  has  done  so  in  writing,  according  to  his 
authority,  they  are  incorporated  by  the  king's  letters  patent   and  not 
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by  the  common  person,  for  he  is  but  an  instrument,  and  the  king 
makes  the  corporation,  in  such  case,  in  the  same  manner  as  if  all  had 
been  comprehended  in  the  letters  patent  themselves.  It  is  true,"  he 
adds,  "that  none  but  the  king  can  make  a  corporation,  as  it  is  held, 
49  Ed.  3,  4,  29  Ass.  8;  but  qui  per  alium  facit^  perse  ip  sum  facer e 
videtur."  So  it  is  said  in  Bro.  Abr.  Prerogative,  53:  '■'■Nota,  the 
king,  by  his  charter,  may  by  express  words  grant  to  a  corporation  or 
commonalty  to  make  another  corporation  or  commonalty."  Again,  in 
Jenkins'  Centuries  88,  p.  270,  it  is  said:  "Only  the  king  can  make 
a  corporation;"  but,  presently  after,  "the  king  may  give  power  to 
name  a  corporation,  and  where  it  is  named  it  is  the  king's  corpora- 
tion." 

In  Com.  "Dig.,  Franchise  (F.  5),  Citing  i  Roll.  Abr.  512,  it  is  said 
that  a  subject  may  choose  the  person,  invent  the  name,  etc.,  for  the 
king,  also,  the  king  by  charter  to  the  East  India  Company  may  enable 
them  to  constitute  such  persons  'as  shall  be  incorporated.  lb.  In 
Bacon's  Abr.  Corporations  (B),  it  is  said:  "The  king,  by  virtue  o£ 
his  prerogative,  is  the  only  person  that  can  erect  either  an  ecclesiasti- 
cal or  lay  corporation ;  yet  the  king  may  grant  power  to  a  common 
person  to  name  the  corporation,  and  the  persons  of  whom  it  is  to  con- 
sist, but  when  he  has  done  so,  the  corporation  does  not  take  its  essence 
from  the  common  person,  but  from  the  king." 

I  am  not  aware  that  the  proposition  laid  down  in  these  authorities 
has  ever  been  disputed  since  the  second  Hen.  7.  Blackstone,  vol.  r, 
p.  474,  says,  "The  king,  it  is  said,  may  grant  to  a  subject  the  power 
of  making  corporations  (Bro.  Abr.,  tit.  Prerog.  53;  Vin.  Abr. 
Prerog.  88,  pi.  16),  although  the  contrary  was  formerly  held  (Year 
Book,  2  H.  7,  13),  that  is,  he  may  permit  the  subject  to  name  the 
persons  and. powers  of  the  corporation  at  his  pleasure;  but  it  is  really 
the  king  that  erects,  and  the  subject  is  but  the  instrument;  for  though 
none  but  the  king  can  make  a  corporation,  yet  qui  facit  alium.  facit 
per  se.  In  this  manner  the  chancellor  of  the  University  of  Oxford  has 
power  by  charter  to  erect  corporations,  and  has  actually  often  exerted 
it,  in  the  erection  of  several  matriculated  companies,  now  subsisting, 
of  tradesmen  subservient  to  the  students."  The  same  doctrine  will 
be  found  in  Kyd  on  Corporations,  50.  No  distinction  is  made  in  these 
authorities  between  ecclesiastical  and  lay,  eleemosynary  and  munici- 
pal corporations.  I  refer  to  these  authorities  for  the  purpose  of  show- 
ing in  what  broad  terms  the  authority  of  the  crown  to  delegate  the 
nomination  of  corporations  and  corporate  officers  has  been  recognized. 
But  it  is  not  necessary  to  rely  upon  them  to  their  full  extent  in  this 
case ;  for  no  discretionary  power  of  choice  or  appointment  is  given 
either  to  Mr.  Price  or  to  Mr.  Rushton.  The  constitution  of  the  cor- 
poration and  the  qualification  of  the  burgesses  are  fixed  by  the  char- 
ter ;  and  these  persons  are  only  required  to  make  a  list  of  those  who 
have  such  qualifications. 

It  is  to  be  observed,  that  no  method  of  proceeding  is  pointed  out  by 
the  5  and  6  Will.  4,  c.  4,  or  i  Vict.,  c.  78,  for  setting  the  corporation 
in   motion :   these   acts  simply  provide,  that  it  shall  be  lawful  for  her 
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majesty,  under  the  advice  of  her  privy  council,  to  extend  to  the  in- 
habitants of  any  town  or  borough,  within  the  district  to  be  set  forth 
in  such  charter,  the  powers  and  provisions  in  the  act  contained ;  and 
I  know  no  mode  by  which  the  crown  can  confer  them  except  by  char- 
ter. If  the  crown  be  authorized  to  grant  the  powers  in  question 
(which  without  the  authority  of  the  act  could  not  have  been  done), 
must  it  not  by  necessary  inference  be  authorized  to  prescribe  the 
means  by  which  they  are  to  be  made  effective ;  provided  at  least  that 
the  means  adopted  are  not  at  variance  with  those  which  might  be  re- 
sorted to  in  a  common-law  charter  of  incorporation.  Many  of  the  regu- 
lations of  the  municipal  corporation  act  are  inappli,cable  to  a  new 
corporation.  David  Price  is  appointed  to  make  out  the  burgess  list 
instead  of  the  overseers,  who,  under  the  municipal  corporation  act, 
are  required  and  compelled  to  make  out  such  a  list,  but  these  officers 
would  not  be  compellable  to  make  out  a  burgess  list  for  a  new  cor- 
por^ition.  For  the  purpose,  therefore,  of  securing  the  attainment  of 
the  end  contemplated  by  the  act,  the  crown  has  nominated  a  person, 
of  whose  willingness  to  undertake  the  duty  it  may  be  assured ;  Edward 
Rushton  is  appointed  to  revise  the  burgess  list  instead  of  a  revising 
barrister  appointed  by  the  senior  judge  of  assize  ;  no  power  to  any 
judge  to  appoint  such  a  barrister  being  given  by  the  act,  after  the 
year  which  had  elapsed  at  the  grant  of  this  charter.  And  to  have 
given  authority  to  any  other  person  to  appoint  a  revising  barrister  would 
be  at  least  as  objectionable  as  a  direct  appointment  by  the  queen  herself. 

It  has  been  contended,  indeed,  that  if  the  act  of  parliament  be 
defective  in  prescribing  the  proper  means  of  carrying  its  object  into 
effect,  the  object  can  not  be  effected  ;  but  the  more  reasonable  inter- 
pretation of  the  act  in  such  cases  appears  to  be,  that  where  no  particu- 
lar means  are  prescribed,  the.  crown  may  proceed  to  accomplish  the 
object  by  the  same  means  which  it  is  authorized  by  the  common  law 
to  employ  in  conferring  the  usual  powers  upon  a  new  corporation, 
namely,  by  letters  patent  under  the  great  seal.     *     *     « 

Judgment  affirmed. 

Viner's  Abr.  Corp.  B.  1,  5;  Y.  B.  2  Henry  VII,  13;  1613,  Sutton's  Hospital 
Case,  10  Coke  27,  supra,  p.  264;  1819,  Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  infra,  p.  708;1815,  Terrett  v.  Taylor,  9  Cranch  (U.  S.)  43;  1815, 
Town  of  Pawlet  v.  Clark,  9  Cranch  (U.  S.)  292;  1817,  Denton  v.  Jackson,  2 
Johns.  Ch.  (N.  Y.)  320;  1828,  N.  Hempstead  v.  Hempstead,  2  Wend.  (N.  Y.) 
109 ;  1830,  Society  for  Propagation  of  Gospel  v.  Town  of  Pawlet,  4  Pet.  (U.  S  ) 
480;  1831,  McKim  v.  Odom,  3  Bland  Ch.  (Md.)  407,  note,  p.  416;  1889,  Baeder 
v.  Jennings,  40  Fed.  R.  199. 

1.  The  king-'s  power  formerly.  It  is  said  that  both  before  and  for  some 
time  after  the  Norman  conquest,  many  nobles  claimed  and  exercised  fhe  right 
of  creating  corporations  within  their  own  territories.  So  also  the  Pope  exer- 
cised the  privilege  of  creating  university  corporations  on  the  continent,  and 
claimed  a  like  right  in  England,  which,  though  exercised,  was  not  recognized 
as  conferring  legitimate  corporate  existence.  (Grevstock  College  Case  Dyer 
81,  pi.  64, 1553.)  Bracton  (c.  1263)  says:  "Those  things  called  privileges,  al- 
though they  pertaiji  to  the  crown,  may  nevertheless  be  separated  from  the 
crown  and  be  transferred  to  private  persons,  hut  only  with  the  special  grace 
of  the  king;  whose  grace  and  special  grant  if  it  have  not  intervened,  time 
does  not  exclude  the  king  from  such  a  claim,  for  no  time  runs  against  a  dona- 
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.  tibn  of  the  king's  or  contrary  to  it;  *  *  *  But  this  kind  of  liberties,  when 
they  have  been  granted  by  the  king,  are  as  it  were  possessed,  and  he  to  whom 
they  are  granted  *  *  *  will  be  in  possession  *  *  *  until  he  has  lost 
it  from  abuse  or  non-user."  1  Bract.  Twiss's  Trans.,  p.  55.  By  the  time  of 
•  Edward  III,  the  absolute  necessity  of  the  king's  consent  to  the  erection  of  a 
corporation  seems  to  be  fully  established,  49  Edward  III,  4;  49  Ass.  8;  Viner 
Corp.  B. ;  1  Kyd  Corp.  42,  44;  Bro.  Corp.  15;  Angell  &  Ames,  §  67.  By  the 
civil  law  the  sovereign's  consent  was  necessary  also,  either  by  statute,  senatus 
consultum,  or  constitution  of  the  emperor.  Digest  47,  Lib.  22,  23 ;  also  3,  4,  1 ; 
Hunter's  Roman  Law,  314;  1  Brown  Civil  Law,  101,  102;  1  Domat,  Civ.  Law, 
Title  II,  §  2,  No.  15. 

2.  At  the  present  time. — In  England,  the  king  or  queen  alone,  when  a  cor- 
poration is  intended  with  privileges,  which,  by  the  principles  of  the  English 
law,  may  be  granted  by  the  king,  is  qualified  to  create  a  corporation  by  his 
or  her  sols  charter.  Thus  the  city  of  Annapolis,  in  Maryland,  was  incorpo- 
rated by  a  charter  from  Queen  Anne,  when  she  held  the  government  of  the 
province.  When,  on  the  other  hand,  it  is  intended  to  establish  a  corporation 
vested  with  powers  which,  the  king  can  not  himself  grant,  recourse  must  be 
had  to  an  act  of  parliament;  as  if  it  be  intended,  for  example,  to  grant  the 
power  of  imprisonment,  as  in  the  case  of  the  College  of  Physicians ;  or  to 
confer  a  monopoly,  as  in  the  case  of  the  East  India  Company;  or  when  a 
court  is  erected,  with  a  power  to. proceed  in  a  manner  contrary  to  the  rules  of 
the  common  law.     Angell  &  Ames  Corp.,  §  68. 

There  seems  now  to  be  the  following  methods  of  creating  corporations  in 
England : 

1.  By  royal  charter,  now  usually  exercised  by  the  king,  by  virtue  of  his 
prerogative  in  foreign  afiairs,  for  creating  companies  for  governing  and  trad- 
ing with  the  colonial  possessions  in  Africa  and  the  East  Indies.  Recent 
creations  of  this  sort  are  the  North  Borneo  Company,  1881  (State  Papers,  vol. 
Ixxiii,  p.  932) ;  The  Royal  Niger  Company,  1886  (Hertslet,  Treaties,  vol.  xvii, 
p.  118) ;  Imperial  British  East  Africa  Company,  1889  (State  Papers,  vol.  Ixxix, 
p.  641) ;  and  the  British  South  Africa  Company,  1889  (Hertslet,  Treaties,  vo). 
xviii,  p.  134).  These  are  quite  similar  to,  though  differing  in  some  respects 
from,  the  Virginia  (1609),  Massachusetts  Bay  (1629),  and  Hudson's  Bay,  Com- 
panies (1670),  for  colonizing  and  trading  in  North  America,  and  the  East  India 
Company  (1600),  for  a  like  purpose  in  India. 

2.  By  parliament, — ^public  companies,— such  as  railways,  canals,  water- 
works, etc., — those  engaged  in  a  public  undertaking  that  requires  the  exercise 
of  the  power  of  eminent  domain.  These  are  incorporated  by  special  act  of 
parliament  in  each  case  after  investigation  and  report  upon  the  necessity,  but 
are  regulated  (unless  expressly  excepted)  by  the  general  provisions  of  the 
Companies  Clauses  Acts  of  1845. 

3.  By  reg'istration. — All  private  business,  social,  or  benevolent  conlpanies 
having  more  than  twenty  members  (or  if  banking,  more  than  ten  members), 
under  the  general  incorporation  law  of  1862,  called  the  Companies  Act.  See 
Ency.  of  Laws  of  Eng.,  Companies,  Chartered,  vol.  iii,  p.  148 ;  Company,  p.  162, 
and  Public  Company,  vol.  x,  p.  545;  algeT^^iiways,  vol.  xi,  p.  1. 

Sec.  52.     Same,     (c)    Commqj/law. 

THE  GOVERNOR  v.  AKLEN  ANDlMcMURDIE.' 

1847.    In  the  Supreme  Court  oV  Tennebsee.    8  Humphrey  (37 
Tennessee)  ^(6-i84y 

TuRLEY,  J.,  delivered  the  opinion  of  the  court. 
On  the  i8th  day  of  August,   1843,  G.   A.  Davie,  who  had  been 
elected  trustee  for  the  county  of   Montgomery,  executed  his   bond, 

'Arguments  omitted. 
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with  G.  P.  Allen  and  Robert  McMurdie  his  sureties,  to  the  governor 
in  and  over  the  state  of  Tennessee,  in  the  penal  sum  of  $3,000,  to  be 
void  upon  condition  that  he  received  and  securely  kept  and  paid  over 
the  school-funds  of  said  county,  as  the  \aw  directs.  This  bond  was 
acknowledged  in  open  court  at  the  August  term,  1843,  pf  the  county 
court  of  .Montgomery.  The  condition  of  this  bond  being  brpkeri,  a 
suit  thereon  was  commenced  at  the  July  term,  1846,  of  the  circuit 
court  of  Montgomery,  in  the  name  of  Aaron  V.  Brown,  governor,  .in 
and  over  the  state  of  Tennessee,  against  G.  P.  Allen  and  Robert 
McMurdie,  two  of  the  obligors.  To  the  declaration  the  defendants 
filed  a  general  demurrer,  which  was  sustained  by  the  circuit  judge,  and 
judgment  given  accordingly,  from  which  an  appeal  in  error  is  prose- 
cuted to  this  court. 

The  question  presented  for  consideration  upon  this  demurrer  is 
whether  a  suit  at  law  can  be  maintained  upon  this  bond,  in  the  name 
of  the  governor  of  the  state.  By  the  43d  section  of  the  act  of  1838,  ch. 
148,  and  the  41st  section  of  the  act  1840,  ch.  38,  the  trustees  of  the 
different  counties  of  this  state,  before  the  reception  of  the  portion  of 
common  school  fund  belonging  to  their  counties  under  the  general 
law  for  distributing  it  to  them,  are  required  to  enter  into  bond,  with 
two  or  more  securities,  for  the  proper  performance  of  their  duties  in 
relation  thereto,  to  the  superintendent  of  public  instniction  and  his 
successors  in  office.  The  bond  sued  on  then,  in  this  action,  is  not  a 
good  statutory  bond,  according  to  all  the  decisions  of  the  state  courts 
upon  such  subjects  and  the  question  necessarily  is  whether  it  can  be 
held  to  be  a  good  common  law  bond  to  be  sued  upon,  in  the  name  of. 
the  governor  of  the  state. 

Before  entering  into  a  general  investigation  of  this  subject  We  deem 
it  proper  to  premise  that  the  bringing  this  suit  in  the  name  of  Aaron 
V.  Brown,  governor  and  successor  of  James  C.  Jones,  gives  no  addi- 
tional strength  to  the  action  which  it  would  not  have  had,  provided 
the  suit  had  been  brought  merely  in  the  name  of  the  governor  of  the 
state,  and  that  the  question  must  be  examined  as  if  it  had  been  so 
brought,  for  if  the  bond  be  not  a  good  common  law  bond  when  made 
payable  to  the  office  of  the  governor  as  si:ch,  the  making  it  payable 
to  a  particular  governor  described  eo  notnine  and  his  successors  could 
not  sustain  the  action,  for  in  such  case,  the  suit  would  not  enure  to 
his  successors,  but  must  be  brought  in  his  name  .if  alive,  and  if  not, 
in  the  name  of  his  personal  representative.  The  bond  in  this  case, 
in  point  of  fact,  was  not  executed  to  any  particular  governor,  eo 
nomine,  but  to  the  governor  in  and  over  the  state  of  Tennessee,  then 
can  an  action  at  law  be  maintained  upon  it.''  The  solution  of  this  ques- 
tion depends  upon  the  fact  whether  a  bond  can  upon  common  law 
principles  be  executed  to  the  governor  of  the  state.  In  the  case  of 
Polk  V.  Plummer  and  others,  2  Humph.  506,  Judge  Reese,  who  de- 
livered the  opinion  of  the  court,  says,  "that  when  a  statute  directs  a 
bond  for  the  public  benefit  to  be  made  payable  to  the  governor  or 
other  functionary  having  legal  succession,  the  office  is  the  payee,  and 
the  successor,  whether'  described  eo  nomine,  either  in  the  statute   or 
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bond,  or  not,  may  yet  maintain  the  action,  such  officer  being  made 
by  form  of  the  statute  and  for  the  public  benefit,  quod  hoc,  a  corpora- 
tion sole."  There  is  no  reason  whatever,  for  questioning  the  general 
truth  of  this  proposition ;  it  is  sustained  by  the  judgment  of  the 
supreme  court  of  North  Carolina  in  the  case  of  the  Justices  of  Cum- 
berland V.  John  Armstrong  and  others,  3  Dev.  284,  where  it  is 
held  that  the  atts  of  assembly  which  direct  the  justices  of  the  county 
courts  to  take  bonds  to  themselves  in  their  official  capacity  confer 
on  them,  as  to  such  bonds,  a  corporate  character. 

But  it  must  be  admitted  in  both  these  cases  that,  if  they  be  only , 
quoad  corporations,  and  the  bonds  be  not  within  the  statute  authoriz- 
ing them,  they  will  not  enure  by  succession.  But  is  a  governor  of  a 
state  only  quoad  a  corporation  sole  ?  We  think  not.  It  is  true  it  is  held 
in  the  case  oi  Polk  v.  Plummer  and  others  to  be  quoad  that  particular 
transaction  a  corporation  sole,  but  that  was  all  that  it  was  necessary 
to  hold  him  in  that  case ;  but  it  is  not  determined  that  he  is  not  a  cor- 
poration sole  for  other  purposes  besides  those  in  which  bonds  are 
directed  by  statute  to  be  made  payable  to  him.  Blackstone,  in  the 
first  volume  of  his  Commentaries,  page  469,  says:  "yl  corporation 
sole  consists  of  one  person  only,  and  his  successors  in  some  particu- 
lar station,  who  are  incorporated  by  law,  in  order  to  give  them  sole 
legal  capacities  and  advantages,  particularly  that  of  perpetuity ,  which 
in  their  natural  persons  they  could  not  have  had."  In  this  view  the 
king  is  a  sole  corporation;  so  is  a  bishop,  and  so  is  every  parson  and 
vicar. 

Now  the  governor  constitutes  the  executive  department  of  the  state  ; 
he  is  vested  by  the  constitution  of  the  state  with  great  and  important 
powers  to  be  executed  for  the  benefit  of  the  state,  and  it  is  absolutely 
necessary  that  there  should  be  no  interregnum,  in  his  office,  to  avoid 
many  and  great  inconveniences ;  this  can  not  be  unless  we  apply  to 
him  the  maxim  of  the  common  law,  applicable  to  the  king,  that  he  never 
dies ;  this  maxim  of  the  common  law  (like  most,  if  not  all,,  of  them)  is 
based  upon  wise  conceptions,  and  not  upon  any  foolish  reverence  for 
kings  or  belief  in  their  sanctity  or  immunity  from  the  common  lot  of 
mankind,  but  upon  the  necessary  assumption  that  the  state,  which 
protects  and  cares  for  all,  never  ceases  to  exist,  but  that  it  is  always 
alive  and  active  in  the  performance  of  its  duties  to  the  citizen. 
The  state,  being  an  ideality,  can  only  be  conceived  of  through  the 
public  functionaries  who  constitute  the  different  departments  by  which 
it  exists;  therefore,  to  hold  that  it  never  dies  is  necessarily  to  hold  that 
those  who  constitute  its  necessary  departments  never  die.  The  depart- 
ments by  which  the  government  of  Great  Britain  exists  are  the  king  and 
houses  of  parliament ;  the  king  is  the  executive  of  the  nation,  and 
he  and  the  two  houses  of  parliament  are  the  legislature  ;  there  is  never 
in  contemplation  of  law  an  interregnum  in  either  of  these  depart- 
ments, for  the  law-making  and  the  law-executing  power  being  abso- 
lutely necessary  to  the  existence  of  the  state,  if  they  cease  to  be,  the 
state  pro  tempore  ceases  to  exist,  which  would  be  a  solecism  in  a  gov- 
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emment  not  destroyed    by  invasion  or   rebellion,  and  thrown  back 
upon  the  primitive  principles  of  society. 

The  governor  of  this  state  is  the  executive  of  it;  it  is  one  of  his 
duties^  among  many  others,  to  see  that  the  laws  of  the  state  are  exe- 
cuted and  obeyed;  this  is  a  great  and  fundamental  duty,  without'  the 
proper  observance  of  which  society  might  and  would  necessarily  be 
greatly  distracted,  and  the  proper  security  of  life,  liberty  and  property 
seriously  endangered  for  the  purpose  of  enforcing  the  execution  of 
the  laws,  and  the  protection  of  the  state  from  rebellion  and  invasion ; 
he  is  the  commander  of  the  forces  of  the  state ;  to  hold  that  there  can 
be  an  interregnum  iyt  this  office  would  be  to  hold  to  the  tempo- 
rary anarchy  of  the  state,  and  in  order  to  hold  that  there  is  no  such  in- 
terregnufn  we  must  hold  that  the  governor,  as  such,  never  dies ;  to  do 
this  he  must  be  a  corporation  sole,  with  succession  in  office.  Such 
we  think  he  is,  constituted  so  by  the  organization  of  our  state  govern- 
ment, and  not  by  any  particular  statute  or  statutes ;  and  therefore 
when  bonds  are  directed  to  be  made  payable  to  him  in  his  official  ca- 
pacity, they  are  payable  to  him  in  his  capacity  as  a  corporation  sole 
qtioad  that  particular  transaction. 

If  the  governor  of  the  state  be  a  corporation  sole,  then  he  may  be  a 
ti"ustee,  and  that,  too,  in  things  not  connected  with  his  office ;  for  it  is 
well  settled  that  corporations,  both  aggregate  and  sole,  may  be  trus- 
tees for  others.  A  bond,  then,  executed  to  a  governor  of  a  state  vol- 
untarily, which  violates  no  public  policy  or  private  morality,  but  on 
the  contrary  is  made  to  secure  a  public  right,  maybe  sued  upon  at  law 
in  the  name  of  the  governor,  for  the  benefit  and  use  of  those  inter- 
ested in  it,  and  that,  too,  though  there  be  no  express  statute  author- 
izing it.     There  is  no  case  to  be  found  contradicting  this  position. 

In  the  case  of  The  United  States  v.  Thos.  Tingley,  5  Pet.  114,  it 
was  held  "that  a  bond  voluntarily  given  to  the  United  States,  and  not 
prescribed  by  law,  is  a  valid  instrument,  upon  the  parties  to  it,  in 
point  of  law,  because  the  United  States  have  in  their  political  capacity 
a  right  to  enter  into  a  contract,  or  take  a  bond  not  previously  pro- 
vided by  law,  and  the  United  States,  being  a  body  politic,  may  within 
the  sphere  of  the  constitutional  power  granted  to  it  enter  into  con- 
tracts not  prohibited  by  law  and  appropriate  to  the  just  exercise  of 
those  powers." 

In  the  case  of  Hibbits  v.  Canada  et  al.,  10  Yerg..465,  it  was  held 
by  this  court  that  when  an  administration  bond  was  made  payable  to 
James  Hibbits,  chairman  of  Smith  county,  and  his  successors  in  office, 
instead  of  the  governor,  as  is  directed  by  law,  "that  no  action  at  law 
could  be  maintained  on  the  bond  in  the  name  of  a  successor,  but  that 
the  bond  was  valid  at  common  law  as  a  voluntary  bond,  and  that  a  suit 
at  law  might  be  maintained  upon  it  in  the  name  of  the  personal  rep- 
resentative of  Hibbits."  The  chairman  of  the  county  court  is  not  a 
corporation  sole,  and,  therefore,  upon  his  death  he  has  no  successor,  and 
a  bond  executed  to  him  without  authority  by  statute  necessarily  descends 
to  his  personal  representative,  and  must  be  sued  upon  in  his  name. 
18— WiL.  Cases. 
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The  case  of  Polk,  Governor,  v.  Plumtner  etal.,  in  2  Humph.  ,500, 
holds,  as  we  have  seen,  in  a  tpo  restricted  sense,  that  the  governor  is 
a  corporation  sole  when  a  bond  has  been  executed  to  him  by  statutory 
provision.  In  the  case  of  Jones,  Governor,  v.  Wiley  at  al.,  4 
Humph.  146,  a  bond  was  taken  from  the  clerk  of  Roane  county 
court,  .payable  to  Newton  Cannon  and  his  successors  in  office,  but 
taken  before  the  wrong  tribunal,  it  was  held  that  the  bond  was  not  a 
good  statutory  bond,  but  that  it  was  a  good  common  law  bond,  and 
might  be  sued  upon  in  the  name  of  Cannon's  personal  representative, 
but  not  in  the  name  of  his  successor.  But  Newton  Cannon  was  npt 
a  corporation  sole,  and,  therefore,  could  have  no  successors,  and  even 
if  the  bond  had  been  made  payable  to  him  calling  him  governor,  it 
is  probable  it  would  have  been  held  to  be  a  description  personal  only. 

In  the  case  of  The  Justices  of  Carroll  County  Court  v.  Buchanan,  1 
Murph.  40,  it  is  held  by  the  supreme  court  of  North'  Carolina  that  a 
guardian  bond  made  payable  to  the  justices  of  Carroll  county  is  void 
at  common  law,  because  it  was  held  that  the  justices  of  the  county 
court  are  not  a  corporation,  and  their  individual  n'ames  were  not  used 
in  the  bond  or  suit ;  but  it  may  be  doubted  whether,  if  the  bond  was 
executed  in  pursuance  of  the  statute,  the  justices  would  not,  under  the 
authority  of  the  case  of  The  Justices  of  Cumberland  v.  Armstrong,  3 
Dev.,  be  considered  a  corporation  quoad  that  transaction. 

In  the  case  of  the  governor  for  use  of  the  State  Bank  v.  Twitty  et. 
al.,  I  Dev.  153,  it  was  held  by  the  supreme  court  of  North  Carolina 
that  a  sheriff's  bond  in  a  sum  different  from  that  dii-ected  by  law, 
made  payable  to  John  Branch,  governor,  and  his  successors  was  not 
a  good  statutory  bond,  and  could  not  be  sued  upon  in  the  name  of 
Gabriel  Holmes,  governor,  and  his  successors.  This  case  is  the  same 
with  that  of  Jones,  Governor,  v.  Wiley  et  al.,  4  Humph.  46,  and  was 
decided  as  that  was,  for  the  same  reason,  to  wit,  that  the  bond  is 
payable  to  the  governor  as  an  individual  eo  nomine^  and  not  to  his 
office,  and,  therefore,  descends  to  his  personal  representative.  These 
are  all  the  cases  to  which  we  have  been  referred  as  conflicting  with 
the  view  we  have  taken  of  this  case.  We  think,  as  we  have  endeav- 
,ored  to  show,  that  they  are  not  in  conflict  with  it. 

Upon  the  whole,  then,  we  are  of  opinion  that  the  execution  of  this 
bond  being  voluntary,  and  for  the  purpose  of  securing  a  fund  belong- 
ing to  the  county  of  Montgomery,  donated  to  it  by  the  state,  and  for 
which  the  trustee  of  the  county  was  bound  to  enter  into  bond  and 
security  before  he  received  it,  the  mistake  of  the  county  court  in  not 
taking  this  bond,  payable  to  the  superintendent  of  public  instruction, 
but  to  the  governor  of  the  state,  though  it  vitiates  it  as  a  statutory 
bond,  does  not  avoid  it  at  common  law,  but  that  the  governor  of  the 
state  being  a  corporation  sole,  a  suit  may  be  maintained  upon  it  in  his 
name  for  the  benefit  of  the  county  of  Montgomery. 

We  therefore  reverse  the  judgment  of.  the  circuit  court,  overrule  the 
demurrer  and  remand  the  case  for  further  proceeding. 

Note.  It  is  frequently  said  that  corporations  do  not  exist  by  common  law 
with  us.    That,  perhaps,  is  true  in  regard  to  private  corporations;  but  so  far 


§  53  EXISTENCE   BY   PRESCRIPTION.  2/5 

as  public  officers,  or  the  state  itself  ^or  the  National  Government  are  corpora- 
tkms  they  are  so  by  common  law.  '  " 

1.  As  fo  ohie<il'a;'B(i6  supra,  p.  ■200, 

2.  The  United  States  is  a  corporation.— 1878,  Dickson  v.  United  States, 
125  Mass.  311,  28  Am.  Eep.  230;'  United  States  v.  Maurice,  2  Brock  (U.  S.) 
96,  109;  Cotton  v.  United  States,  11  How.  (U.  S.)  229,  231;  United  States  v. 
Tlngey,  5  Pet.  (U.  S.)  115,  128. 

3.  The  states  are  corporations  also.— 1843,  State  of  Indiana  v.  Woram,  6 
Hill  (N.  Y.)  33,  40  Am.  Dec.  878;  People  v.  Utica  Insurance  Company,  15 
Johns.  (N.  Y.)  358,  8  Am.  D§c.  243;  People  v.  Assessors  of  Watertown,  1 
Hill  (N.  Y.)  620.  But  see  1901>IState  of  Arkansas  v.  Kans.  &  T.  C.  Co.,  183 
U.  S.  185. 
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GREENE  Et  m.  v.  DENNIS.' 

1:826.     In  the  SupreAe  Court  bf  Errors  of  Connecticut.     6 
Connl  292— 305, K6  Am.  Dec.  58. 

[This  was  an  action  If  ejectment,  for  a  tract  of  land  in  Pomfret, 
tried  at  Brooklyn,  September  t^tn,  1825,  before  Bristol,  J. 

The  plaintiffs  claimed  \ilU^o  the  demanded  premises,  as  the  heirs 
at  law  of  Sylvester  Wickes ;  and  the  defendant,  as  the  lessee  of  the 
Yearly  Meeting  of  the  people  called  Quakers,  who  claimed  to  be  de- 
visees of  Wickes  and  the  lessee  of  Rowland  Greene,  who  claimed  as 
-  a  residuary  devisee;.  To  prove  his  title,  the  defendant  exhibited  in 
evidence  the  last  will  and  testament  of  Wickes,  dated  the  17th  of 
January,  1822.  The  clause  of  the  will  comprising  the  demanded 
premises  was  in  these  words :  "I  give  the  Yearly  Meeting  of  the  peo- 
ple called  Quakers,  of  New  England,  my  farm  in  Pomfret,  that  I 
bought  of  Clark  and  Nightingale,  the  net  income  of  which  is  to  be 
appropriated  in  aid  of  the  charitable  fund  of  the  boarding  school  es- 
tablished by  Friends  in  Providence,  to  them  the  said  people  called 
Quakers,  and  their  successors  in  the  same  faith  forever."  After  making 
numerous  other  devises  and  bequests,  the  testator  disposed  of  the  resi- 
due in  the  following  terms:  "Also,  I  give  to  my  said  nephew,  Row- 
land Greene,  all  the  rest  and  residue  of  my  estate,  of  what  kind  or 
nature  it  may  be,  or  wherever  found  not  herein  or  otherwise  disposed 
of  on  condition  that  he,  the  said  Rowland,  pay  or  cause  to  be  paid, 
all  my  just  debts,  the  foregoing  legacies,  funeral  charges  and  expense 
of  settling  my  estate."  The  testator  died  soon  afterward,  and  his 
will  was  duly  proved  and  approved.  The  defendant  also  proved  who 
the  members  of  the  Yearly  Meeting  wefe,  viz.,  Benjamin  Freeborn 
and  thirty-two  others,  whose  names  were  specified.  To  prove  that 
the  Yearly  Meeting  was  a  corporation,  capable  of  taking  and  holding 
lands  by  devise,  the  defendant  adduced  in  evidence  certain  votes  and 
proceedings  from  the  records  of  that  body,,  beginning  in  1683  and  ex- 
tending to  the  commencement  of  this  suit.     *     *     * 

'  Arguments  omitted.    Statement  of  facts  abridged.    Parts  of  opinion  on 
other  points  omitted. 
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The  judge  instructed  the  jury  that  the  members  of  the  Yearly  Meet- 
ing could  not  take  and  hold  the  farm_,  as  individuals,  for  the  purposes 
mentioned  in  the  will ;  that  the  votes  and  acts  done  by  the  society, 
however  long  their  continuance,  would  not  authorize  the  presumption 
of  a  charter  of  incorporation,  with  power  to  purchase  and  hold  real 
estate,  unless  they  were  such  acts  of  the  society  as  they  could  not  per- 
form without  being  incorporated ;  that  if  such  devise  to  the  Yearly 
Meeting  was  void  for  uncertainty,  or  because  the  society  was  not  in- 
corporated, the  farm  would  descend  to  the  heirs  at  law  of  the  testator, 
would  not  pass  by  the  residuary  clause  in  the  will  to  Rowland  Greene. 
The  jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendant  moved 
for  a  new  trial  on  the  groiind  of  misdirection.] 

HoSMER,  Ch.  J.  *  *  *  2.  The  next  question  that  arises  in  the 
case  is,  whether  the  Yearly  Meeting  was  a  corporation,  capable  of 
holding  land  in  trust. 

•  By  a  corporation  it  is  understood,  in  contradistinction  from  a  volun- 
tary association  of  individuals,  a  society  created  by  the  sovereign 
power. 

At  the  trial  of  this  cause  no  charter  of  incorporation  was  exhibited. 
It,  however,  was  contended,  from  a  long  and  continued  exercise  of 
certain  acts,  that  an  incorporation  ought  to  be  presumed. 

That  a  grant  of  charter  is  presumable  from  the  long  continued  ex- 
ercise of  authority  is  indisputable,  and  has  not  been  disputed,  and  all 
the  cases  cited  by  the  defendant's  counsel  tend  only  to  prove  this  un- 
questionable principle.  The  inquiry  in  this  case  involves  no  question 
of  law,  and  turns  entirely  on  a  point  of  fact.  Admitting  all  the  acts 
done  by  the  Yearly  Meeting  for  more  than  a  century  to  have  been 
lawful,  do  they  warrant  the  presumption  that  they  were  incorporated.? 
This  is  the  precise  inquiry,  and  in  his  charge  to  the  jury,  the  judge, 
recognizing  the  law  of  presumptions,  instructed  them  that  the  acts 
done  must  have  been  such  as  an  unincorporated  Yearly  Meeting  could 
not  have  performed.  When  fairly  construed,  the  following  was 
virtually  the  opinion  expressed:  If  the  acts  done  by  the  Yearly  Meet- 
ing bear  on  the  face  of  them  the  impress  of  corporate  acts,  such  as 
individuals  can  not,  and  a  corporation  alone  is  competent  to  perform, 
you  may  presume  the  Yearly  Meeting  to  be  a  corporation.  But  if 
their  acts  were  within  the  competency  of  individuals  to  perform,  they 
furnish  no  ground  to  presume  that  they  were  other  than  the  acts  of 
individuals.  The  inference  to  be  drawn  by  the  jury  was  a  fact  in- 
quired after  from  facts  established,  and  their  reasoning  was  to  be  from 
the  effect  to  the  cause.  The  law  made  no  inference  on  the  subject, 
nor  gave  to  the  testimony  a  technical  efficacy  beyond  the  simple  and 
natural  operation.  The  principle  had  before  been  recognized  in  Hart 
v.  Chalker,  5  Conn.  Rep.  311.  "A  usage,"  said  the  court,"  sup- 
posed to  be  founded  on  a  grant  or  agreement,  determines  the  extent 
of  the  supposed  grant  or  agreement.  The  right  granted  is  supposed 
to  be  commensurjite  with  the  right  enjoyed.  They  are  different  media, 
proving  precisely  the  same  fact ;  and  it  is  because  of  this  indentity  of 
proof  that  the  usage  is  supposed  to  evince  the  grant.     In  short,  like 
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a  seal  with  its  correspondent  impression,  the  grant  and  the  usage  are 
in  a  point  of  proof,  precisely  and  identically  the  same." 

The  principle  declared  by  the  judge  was  unquestionably  correct; 
and  the  verdict  of  the  jury  necessarily  implies  that  the  Yearly  Meet- 
ings was  not  a  corporation. 

From  th€  evidence  exhibited,  and  spread  on  the  motion  before  us, 
my  mind  is  led  to  the  same  results.  Every  act  of  the  Yearly  Meeting 
is  entirely  reconcilable  with  the  belief  that  it  was  done  by  persons,  not  by 
virtue  of  corporate  authority, but  as  a  voluntary  association  of  individuals. 
Let  it  be  supposed  that  the  members  of  the  Yearly  Meetings  were  a 
delegation,  to  whom  was  confided  the  supervision  of  the  spiritual  con- 
cerns of  the  people  called  Quakers ;  that  by  voluntary  contributions  of 
their  constituents  and  others,  they  were  invested  with  funds  to  this 
end ;  and  that  they  directed  the  general  concerns  and  the  application  of 
their  funds,  by  joint  agreement,  and  with  no  more  of  compulsion  than 
is  implied  in  the  voluntary  and  cheerful  acquiescence  of  those  whose 
interests  they  are  pursuing.  Superadd  to  this,  that  they  kept  records 
of  their  proceedings;  that  they  appointed  a  clerk  and  treasurer;  that 
they  held  lands,  as  individuals,  for  the  general  advantage,  that  they 
advised  the  payment  of  money  and  sent  to  the  respective  quarterly 
meetings  for  their  proportion  ;  that,  in  fact  ^  they  celebrated  marriages, 
had  burying  places  and  admitted  members  of  their  Meeting  or  dis- 
carded them.  Every  one  of  these  acts  might  be  done  by  them  as  in- 
dividuals without  corporate  authority  and  without  coercion  except  over 
their  own  funds.  Their  organization  for  the  transaction  of  business 
and  disposing  of  their  property,  with  a  president  at  their  head  (which 
I  believe  did  not  exist) ,  with  their  clerk  and  treasurer,  and  minutes  of 
their  proceedings,  were  nothing  more  than  is  usually  done  by  an  un- 
incorporated library  company  or  bible  society  or  other  voluntary  as- 
semblies. It  does  not  appear  that  land  or  property  of  any  kind  was 
held  by  the  Yearly  Meeting,  unless  as  tenants  in  common,  or  that  a  tax 
was  laid  by  them  other  than  an  appointment  for  a  voluntary  contribu- 
tion;  nor  is  there  exhibited  in  theii;  constitution,  organization  or  pro- 
ceedings, one  mark  or  indicium  of  a  corporation.  Nothing  was  done 
by  them  beyond  the  competency  of  individuals. 

So  far  as  the  testimony  adduced  may  be  relied  on,  the  member^  of 
the  Yearly  Meeting  have  never  exercised  one  of  those  incidents  which 
necessarilly  and  inseparably, are  annexed  to  every  corporation.  They 
have  no  perpetual  succession,  the  primary  object  of  corporate  author- 
ity; there  has  been  no  suing  or  being  sued,  no  granting  and  receiving, 
no  holding  of  lands  or  estate  for  their  own  use,  or  that  of  others,  as  a 
corporation ;  no  common  seal,  by  which  the  intention  of  a  corporate 
body  is  manifested,  and  no  by-laws  for  the  better  government  of  them- 
selves. They  appear  to  have,  had  the  capacity  of  agreeing,  of  advis- 
ing, and  of  disposing  of  their  own,  as  individuals  ;  and  beyond  this,  no 
capacity  of  theirs  is  discerned. 

The  inference  from  such  pi-emises,  that  the  Yearly  Meeting  was 
incorporated,    would  be    as   groundless    as  the    supposition    that    an 
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individual,  by  virtue  of  his  personal  acts,  gives  proof  of  his  being  a 
corporation. 

It  is  not  sufficient  for  the  defendant  to  show  that  'the  Yearly  Meet- 
ing was  a  corporation,  but  he  inust  proceed  further,  and  prove  that  it 
is  authorized,  by  virtue  of  its  corporate  powers,  to  hold  property  in 
trust  for  others.  Such  confidence  is  not  incidental  to  every  corpora- 
tion, but  in  general,  it  is  foreign  to  the  end  of  its  institution.  Hence 
a  corporation  can  not  be  seized  of  land  to  the  use  of  another  (Bro. 
Abr.  tit.  Feoffment.  D.  Cruise  on  Uses  22)  unless  it  has  explicit 
authority  for  this  purpose.  Now  what  act  was  ever  exercised  by  the 
Yearly  Meeting  from  which  this  power  may  be  presumed  ?  No  such 
act  appears ;  and  hence  the  presumption  of  the  corporate  power  in 
question  can  not  be  made. 

I  conclude,  then,  that  the  Yearly  Meeting  never  was  a  corporation ; 
and  if  it  were,  that  it  never  had  the  capacity  of  becoming  a  trustee  for 
others.      •     *     * 

The  other  judges  were  of  the  same  opinion. 

New  trial  not  to  be  granted. 

Note.  See  1774,  Kingston  upon  Hull  v.  Horner,  1  Cowperl02;  1807,  Dil- 
lingham V.  Snow,  3  Mass.  276;  1809,  Dillingham  v.  Snow,  5  Mass.  547;  1815, 
Stockbridge  v.  West  Stockbridge,  12  Mass.  400 ;  1820,-  Hagerstown  Turnpike 
Oo.  v.  Creeger,  5  tlar.  &  J.  (Md.)  122, 9  Am.  Dec.  495;  1823,  Craft  of  Mercers, 
etc.,  v.  Hart,  12  Eng.  C.  L.  76,  1  Car  &  P.  *'113;  1829,  River  Tone  v.  Ash,  21 
Eng.  C.  L.  152,  10  Bar.  &  C.  *349;  1841,  State  v.  Miami  Exporting  Co.,  11 
Ohio  126;  1844,  New  Boston  v.  Dunbarton,  15  N.  PI.  201;  1844,  People  v.  Oak- 
land County  Bank,  1  Doug.  (Mich.)  282;  1857,  Bow  v.  Allenstown,  34  N.  H. 
351,  69  Am.  Dec.  489;  1861,  Eobie  v.  Sedgwick,  35  Barb.  (N.  Y.)  319;  1862, 
State  ex  rel.,  etc.,  v.  Bailey,  19  Ind.  452;  1868,  Calkins  v.  State,  18  Ohio  St. 
366;  1876,  Douthitt  v.  Stinson,  63  Mo.  268;  1882,  State,  ex  rel.  Sleeth,  v.  Gor- 
dan,  87  Ind.  171 ;  1885,  Society  Perun  v.  Cleveland,  43  Ohio  St.  481.  See  cases 
below  on  estoppel  to  deny  corporate  existence,  p.  630,  et  seq. 

Collier,  C.  J.,  in  Selma  and  Tennessee  Railroad  Co.  v.  Tipton,  5  Alabama 
Reports  787  (1843),  on  page  804,  s.  c.  39  American  Decisions  344,  on  page 
353,  says: 

"It  is  said  that  presumptions  are  applicable  as  well  to  corporations  as  indi- 
viduals ;  that  persons  acting  publicljf"  as  officers  of  the  corporation  are  pre- 
sumed rightfully  in  office,  and  all  necessary  steps  presumed,  in  order  to  make 
a  corporate  act  legally  operative.  So  a  charter,  from  the  long  exercise  of  cor- 
porative rights,  or  acceptance  of  a  new  charter  from  the  acts  of  the  corporate 
officers,  as  well  as  many  other  things,  may  be  presumed  from  circumstances. 
(Bank  of  the  United  States  v.  Dandridge,  12  Wheat.  Rep.  70,  et  post;  The 
State  V.  Oarr,  5  New  Hamp.  Rep.  367;  Hagarstown  T.  P.  Comp.  v.  Creeger, 
5  Har.  &  J.  R.  125.  See  also,  1  Pick.  Rep.  279;  1  Pick.  372;'  17  Mass.  Rep.  1 
and  479.)  The  court  say:  'Where  a  corporation  has  gone  into  operation,  and 
rights  have  been  acquired  under  it,  every  presumption  should  be  made  in 
favor  of  the  legality  of  its  existence.'  (See  also,  Trott  v.  Warren,  2  Fairf. 
(11  Me.)  Rep.  227.)  So,  in  All  Saint's  Church  v.  Lovett,  1  Hall's  Rep.  (N.  Y. 
Superior  Ct.)  191,  it  is  held  that  where  there  had  been  a  corporate  body  de 
facto,  for  a  considerable  time  claiming  to  be  a  corporation  and  holding  and 
enjoying  property  as  such,  it  will  be  presumed  that  all  merely  formal  re- 
quisites to  the  due  creation  of  a  corporation  have  been  complied  with.  (See 
also,  U.  S.  V.  Amedy,  11  Wheat.  Rep.  392.)" 


^. 
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Sec.  54.    Same.    (^)  Legislative  acts,  which  are,  as  to  the  power: 
(i)  Inherent. 

MONTGOMERY  BELL  v.  THE  BANK  OF  NASHVILLE. 

1823.     In  the  Supreme  Court  of  Errors  and  Appeals  of  Ten- 
nessee.    Peck's  (7  Tenn.)  Rep.  269. 

Haywood,  J.,  delivered  the  opinion  of  himself,  Judges  White  and. 
Brown,  Judge  Peck  being  absent. 

The  declaration  states  that  on  the  7th  day  of  August,  18 19,  a  bill 
single  was  made  and  signed  by  Whitesides,  his  agent,  duly  authorized, 
by  which  he  undertook  in  sixty  days  to  pay  at  the  bank  of  Nashville 
to  Whitesides,  who  indorsed  to  Alfred  Balch,  who  indorsed  to  the 
bank,  that  on  the  last  day  of  grace  it  was  presented  for  payment  and 
was  not  paid,  whereby  an  action  accrued,  etc.  To  this  there  was  a 
demurrer  for  several  causes,  all  which  were  overruled  but  two,  and 
these  two  are  now  to  be  decided  by  this  court.  The  first  of  these  two 
questions  is  this :  Could_thej£glalatur£.pf_.Tennessee  create  a  bank- 
irig  corporation  ?  To  which  the  answer  is,  that  t%e  legislature  of 
'Tennessee,  like  the  legislatures  of  all  other  sovereign  states,  can  do 
alt  things  not  prohibited  by  the  constitution  of  -this  state  or  of 
tTie  United  Stales,  and,  amongst  other  things,  may  establish  a  bank- 
ing corf  oration  with  a  capacity  to  sue  and  be  sued,  and,  of  course,  to 
institute  and  maintain  this  action .  '"  '  ' 

A  second  question  made  is,  whether  the  bank  had  power  to  dis- 
count this  bill  single,  and  sue  upon  it.  By  the  act  of  1807,  ch.  103, 
§  I,  art.  14,  the  bank  is  not  .to  trade  in  any  sort  of  stock  except  bank 
bills,  etc.,  but  by  section  19,  bonds,  notes  and  bills  shall  not  be  re- 
ceived at  the  bank  unless  made  payable  there,  which  implies  that  bills 
made  so  payable  may  be  received  there.  This  bill  single  is  of  that 
description ;  the  bank  may  receive,  discount  and  sue  upon  it. 

Judgment  of  the  circuit  court  affirmed. 

Sec.  55.     Same.     (2)     Exclusive.-      Jj^^^^U^^^^  ^^^ ' 


THE  FRANKLIN  BRIDGE  COMPANY,  Plaintiffs  in  Ekkoe.'v.  YOUNG 

WOOD,  Defendant.  ' 

1853.     In  the  Supreme  Court  of  Georgia.     14  Ga.  80-86. 

Assumpsit  in  Heard  superior  court.  Tried  before  Judge  Hill,  May 
term,  1853. 

The  Franklin  Bridge  Company  was  incorporated  under  the  act  of 
the  legislature  of  1843,  to  prescribe  the  mode  of  incorporating  com- 
panies for  certain  purposes,  by  an  order  of  the  inferior  court  of  Heard 
county. 

The  com^any__sued  the  defendant.  Wood,  for  his  subscription  to 
their  stock. 

The  defendant  pleaded  that  the  company  was  not  legally  incorpo- 
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rated;  contending  that  the  act  of  the  legislature,  referred  to.  was  un- 
constitutional  "an3~void. 

Upon  argument,  the  court  held  that  the  act  aforesaid  was  uncon- 
stitutional, and  non-suited  the  plaintiffs. 

To  this  decision  plaintiff  excepted. 

By  the  court. — Lumpkin,  J.,  delivering  the  opinion. 

Is  the  act  of  1843,  and  that  of  1S45,  amendatory  thereof,  pointing 
out  the  manner  of  creating  certain  corporations  and  defining  their 
rights,  privileges  and  liabilities,  unconstitutional.'' 

By  the  first  section  of  the  act  of  1843,  it  is  provided:  "That  when 
f  the  persons  interested  shall  desire  to  have  any  church,  camp-ground, 
manufacturing  company,  trading  company,  ice  company,  fire  company, 
theater  company,  or  hotel  company,  bridge  company  and  ferry  com- 
pany, incorporated,  they  shall  petition  in  writing  the  superior  or  infer- 
ior court  of  the  county  where  such  association  may  have  been  formed, 
or  may  desire  to  transact  business  for  that  purpose,  setting  forth  the 
object  of  their  association,  and  the  privilege  they  desire  to  exercise, 
together  with  the  name  and  style  by  which  they  desire  to  be  incorpo- 
rated; and  said  court  shall  pass  u  rule  or  order.,  directing  said  petition 
to  be  entered  of  record  on  the  minutes  of  said  court." 

Section  2  enacts  "That  when' such  rule  or  order  is  passed,  and  said 
.petition  is  entered  of  record,  the  said  companies  or  associations  shall 
have  power  respectively,  under  and  by  the  name  designated  in  their 
petition,  to  have  and  use  a  common  seal ;  to  contract  and  to  be  con- 
tracted with;  to  sue  and  be  sued;  to  answer  and  to  be  answered 
unto  in  any  court  of  law  or  equity ;  to  appoint  such  officers  as  they 
may  deein  necessary,  and  to  make  such  'Trules  and  regulations  as  they 
may  think  proper  for  their  own  government,  not  contrary  to  the  laws 
of  this  state,  but  shall  make  no  contracts  or  purchase,  or  hold  any 
property  of  any  kind  except  such  as  may  be  absolutely  necessary  to 
carry  into  effect  the  object  of  their  incorporation.  Nothing  herein 
contained  shall  be  so  construed  as  to  confer  banking  or  insurance  privi- 
leges on  any  company  or  association  herein  enumerated ;  and  the  in- 
dividual members  of  such  manufacturing,  trading,  theater,  ice  and  hotel 
companies  shall  be  bound  for  the  punctual  payment  of  all  the  contracts 
of  said  companies,  as  in  case  of  partnership." 

The  third  section  declares  that  "No  company  or  association  shall 
be  incorporated  tinder  this  act  for  a  longer  period  than  fourteen  years; 
but  the  same  may  be  renewed  whenever  necessary,  according  to  the 
provisions  of  the  first  section  of  this  act." 

The  fourth  section  confers  upon  the  superior  and  inferior  courts, 
respectively,  the  power  to  change  the  names  of  the  individuals. 

Section  5.  "For  entering  any  of  said  petitions  and  orders,  and  fur- 
nishing a  certified  copy  thereof,  the  clerk  shall  be  entitled  to  a  fee  of 
five  dollars;  except  in  cases  of  applications  by  individuals  for  the 
change  of  names — in  which  case,  the  clerk  of  said  court  shall  be  en- 
titled to  the  fee  of  one  dollar — and  that  such  certified  copy  shall  be  evir 
dence  of  the  matters  therein  stated  in  any  court  of  law  and  equity  in 
this  state.     (Cobb's  Digest,  542-3.) 
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By  the  act  of  1845,  the  provisions  of  the  act  of  1843  are  extended 
to  all  associations  and  companies  whatever,  except  banks  and  insur- 
ance coiripanies ;  and  the  individual  members  of  all  such  incorporations 
are  made  personally  liable  for  all  the  contracts  of  said  associations  or 
companies.     (Cobb's  Digest,  542-3.) 

The  argument  against  the  validity  of  the  charter  of  the  Franklin 
Bridge  Company,  created  under  these  statutes,  is  this : 

(i)  That  in  England  corporations  are  created  and  exist  by  prescrip- 
tion, by  royal  chartei-  and  by  act  of  parliament.  With  us,  they  are 
created  by  authority  of  f^^f  Ipgislnturn  ond  not  aiherwise.  That  to  es- 
tablish a  corporation  is  to  enact  a  law,  and  that  no  power  but  the 
leg-ig[^ive"Eody  can  dojhis. 

(2)  That  legislative  power  is  vested  under  our  constitution,  in  the 
general  assembly,  to  consist  of  a  senate  and  house  of  representatives, 
to  be  elected  at  stated  periods  by  the  citizens  of  the  respective  coun- 
ties. 

(3)  And  that  the  general  assembly  is  bound  to  exercise  the  power 
of  making  laws,  thus  conferred  upon  them,  by  the  people,  in  the 
primordial  compact,  in  the  mode  therein  prescribed,  and  in  none 
other,  and  that  a  law  made  in  any  other  mode  is  Unconstitutional  and 
void.  That  the  legislature  is  but  the  agent  of  their  constituents,  and 
that  thev  r.an^not  transfer  authority  delegated  to  them  to  any  other 
body,'corp"or"ate'"oFonierwise"-^^not  even  to  the  judiciary,  a' co-ot-dlnate" 
depaifflltjHl  Ol  Iht^  ^oveMrueuf,  unlt^riiS  eiifpT&fefrly- 6mpowered-~by  the 
corrstitatiott-jrcr  do  so.      I'hat'to' fe'thTS~wT>trWijg~to~vrol"ate  one  of  the 

frrntfaiiieiual  inaxuTis  of   iurisprudence,'"as~well"'^g'~of"poTi"fl"cal  science,' 
namely:,    delef[ata    fotestas,   non    ■potest  delegari.      Tii^t   to^  do   this 
^would  not  only  be  to  disregard  the  constitutional  inhibition,  which  is 
^biTrdmg"upon  the  repYeseritative,   but Jgy   shifting  responsibility,  in- 
troduce innovations  upon  our  system,  which  would  result  In  the  over- 
TBfow  and  uffimate  destruction  ot  our  politicallabric.  """     '    ' 

The  constitutional  inquiry  thus  presented  is  an  exceedingly  grave 
one.  It  reaches  far  beyond  the  case  made  in  the  bill  of  exceptions, 
and  extends  to  the  whole  range  of  topics  which  fall  under  legislative 
cognizance.  In  the  view  we  take,  however,  of  the  statutes  before  us, 
no  such  proposition  as  that  which  has  been  discussed  is  presented  for 
our  adjudication.  And  we  rejoice  that  it  is  so,  not  only  on  account 
of  the  delicacy  of  the  task  in  pronouncing  an  act  of  the  legislature  un- 
constitutional and  void,  one  which  is  never  justifiable,  unless  the  case 
is  clear  and  free  from  doubt ;  and  even  then  one  might  almost  be  for- 
given for  shrinking  from  the  performance  of  the  duty,  which  would  be 
productive  of  such  incalculable  mischief  and  confusion.  Bridges  have 
been  built  at  a  heavy  expense,  manufacturing  and  innumerable  other 
associations  have  been  formed  in  Georgia,  and  are  in  full  operation, 
under  charters  incorporated  under  this  law.  And  in  view  of  the  con- 
sequences any  court  might  hesitate,  unless  the  repugnance  between 
the  statute  and  the  constitution  was  so  palpable  as  to  admit  of  no 
doubt,  and  produce  a  settled  conviction  of  their  incompatibility  with 
each  other. 
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(4)  It  was  formerly  asserted  that  in  England  the  act  of  incorpora- 
tion must  be  the  immediate  act  of  the  king  himself,  and  that  he  could 
not  grant  a  license  to  another  to  create  a  corporation.  (10  Rep. 
27.)  But  Messrs.  Angell  &  Ames,  in  their  Treaties  on  Corporations, 
state  that  the  law  has  since  been  settled  to  the  contrary,  and  that  the 
^inp-  may  not  only  f^rant  a  license  to  a-S«b^&ct_to  ei£ct-  a  parHmlar. 
Qorporation,  but  give  a  general  power,  by  charter,  to  frert  rnrpnra:^ 
t^ns  inaenniteiy^n  tho  prinniplpthflt  qui  facit  fer  alium^  Jnr-it.  j^ev 
sp.;  fhat  t;he  pprsons  to  whom  the  power  is  delegajied-.  of  estahlishing 
corporations,  aTp  only  an  in^t:mr"''"t  '"  ^^^^  1^f■nr^c;  n.(  fVit.  govprjirnpnt, 
(i  Kyd  50,  I  Black.  Comm.  Ang.  &  Am.  63.) 

Before  the  revolution-,  charters  of  incorporations  w£re  granted  by 
the  proprietaries  of  Pennsylvania,  under  a  derivative  authority  from 
the  crown,  and  those  charters  have  since  been  recognized  as  valid. 
(3  Wilson's  Lectures  409.)  A  similar  power  has  been  delegated  by 
the  legislature  of  Pennsylvania  with  regard  to  churches.  (7  S.  & 
R.  517.)  The  acts  of  the  instrument  in  these  cases  become  the  acts 
of  the  mover  under  the  familiar  maxim  above  mentioned.  (See,  also, 
I  Mo.  Rep.  5.) 

(O  Our  opinion  is,  that  no  legislati,Yg_povyer  is  delegated  to  the 
courts  by  the  acts  under  consideration.  There  is  simply  a  ministerial 
act  l"c5"  be  performed — no  discretion  is  grveii  to  the^  courts.  The  duty 
of  passing  the  rule  or  order,  directing  the  petition  of  the  corporators 
to "be  entered  of  record  on  the  minutes  of  the  court,  setting  forth  to 
tRe  public  the  object  of  the  association,  and  the  priyilege  they  desire 
to  exercise,  togetherjwith  th^name^and_  style  by  which  Jtlj£32_axei  to  .be 
called  aod—krioJiiaa^ia— ma3e,_gi^/z[^a/o?^y  upon__the_courts;  and  should 
they  refuse  to  discharge  it,  a  mandamus  would  .lie,  to  .coerce  thefn.  It 
is  true,  the  legislature  has  seen  fit  to  use  the  courts  for  the  purpose  of 
giving  legal  form  to  these  companies.  But  it  might  have  been  done 
in  any  other  way.  Under  the  free  banking  law  of  1838,  instead  of 
petitioning  the  court,  and  having  the  order  passed  and  entered  upon 
its  minuses,  the  certificate,  specifying  the  name  of  the  association,  its 
place  of  doing  business,  the  amount  of  its  capital  stock,  the  names 
and  residence  of  the  shareholders,  and  the  time  for  which  the  com- 
pany was  organized,  is  required  merely  to  be  proven,  and  acknowl- 
edged, and  recorded  in  the  office  of  the  clerk  of  the  superior  court, 
where  any  office  of  the  association  is  established,  and  a  copy  filed 
with  the  comptroller  general.      (Cobb's  Digest,  107-8.) 

And  so  under  the  act  of  1847,  authorizing  the  citizens  of  this 
state,  and  such  others  as  they  may  associate  with  them,  to  prosecute 
the  business  of  manufacturing  with  corporate  powers  and  privileges. 
The  persons  who  propose  to  embark  in  that  branch  of  business  are 
required  to  draw  up  a  declaration,  specifying  the  objects  of  their  asso- 
ciation, and  the  particular  branch  of  business  they  intend  carrying  on, 
together  with  the  name  by  which  they  will  be  known  as  a  coi-pora- 
tion,  and  the  amount  of  capital  to  be  employed  by  them ;  which 
declaration  is  required  to  be  first  recorded  in  the  clerk's  office  of  the 
superior  court  of  the  county  where  such   corporation  is  located   and 
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published  once  a  week  for  two  months  in  the  two  nearest  gazettes, 
which  being  done,  it  is  declared  that  said  association  shall  become  a 
body  corporate  and  politic,  and  known  as  such,  without  being  spe- 
cially pleaded  in  all  courts  of  law  and  equity  in  this  state,  to  be  gov- 
erned by  the  provisions,  and  be  subject  to  the  liabilities  therein  Speci- 
fied.     (Cobb's  Digest,  439,  440.) 

In  these  two  instances,  and  in  others  which  might  be  cited,  the  leg- 
islature have  dispensed  with  the  action  of  the  courts,  or  of  any  other 
agency,  to  carry  out  their  enactments,  with  regard  to  these  various 
associations,  which  have  become  the  usual  and  favorite  mode  of  con- 
ducting the  industrial  pursuits  of  the  civilized  world  in  modern  times. 

All  these  statutes  were  complete  as  liw°  wVipn  fVipy  rafvq  from  the 
hands  ot  the  legislature;  and  did  not  depejid_for  their  force  and  effi- 
cacy'ilpon  the  action  or  will  of  any  other  power.  It  is  true  that  they 
could  only  take  effect  upon  the  happening  ot  some  event,  such  as  the 
filing  the  petition  or  declaration,  and  giving  publicity  to  the  purpose 
of  the  association,  and  the  mode  prescribed  by  the  act.  But  if  this 
were  a  good  reason  for  regarding  these  statutes  as  invalid,  then  how 
few  corporations  could  abide  the  test.'  For  it  requires  the  acceftance 
,pf  the  charter  to  create  a  corporate  body,  for  the  government  can  not 
compel  persons  to  become  an  mc^rpor'ated  body  without  their  consent. 
^nd  ^js"  consent,  either  express  or  implied,  is  generally  "ji^sFq'""**) 
IQ  point  of  tiiQ&Lto  the"creation_or  the  charter.  \x\^  yet,  no  charter 
that  we  are_.aware_o|_has_beerLadjudg£d-iasMlid,  becausejhe  law  cre- 
atinff  it  and  previously  defiping-  its  pnwers,  rights,  capacities  and  lia- 
bilities, did  not  take  effect  until  the  acceptance  of  the  corporate  body, 
ui  JA.  iLaal  A  iii'nysTtty'ofTBem,  was  sigmned. 

The  result,  therefore,  of  our  deliberation  upon  this  case  is,  that  the 
acts  of  184?  and  184=^,  vesting  in  all  associations,  except  for  banking 
'gnd  insurance,  the  power  ot  seTf-incorporation,  do  not  impugn  the  con- 
stitution ;  andthat  the  charteji^j.  the  F*rahklin  Bridge  Company  a"na 
all  others,  created  under  them,  and  in  conformity  to  their  provisions, 
"afe'legal  anH  vajuT!  With  the  policy  of  these  statutes,  we  have  noth- 
ing  to  do.  The  province  of  this,  and  all  other  courts,  is  Jus  dicere, 
not  JMS  dare. 

Judgment  reversed. 

Sec.  56.     Same.      (3)/Plenary. 

PENOBSCOT  BOOM  CORPORATION  v.  WILLIAM  P.  LAMSON  Et  Al.> 

1839.     In  the  SupREMa  Judicial  Court  of  Maine.     16  Maine  (4 
Shepley)\24-233,  33yA.m.  Dec.  656. 

Exceptions  from  the  court  ofcStnmon  pleas,  Perham,  J.,  presiding. 

Assumpsit  for  boomage  of  logs,  asserted  to  belong  to  the  defend- 
ants. The  writ  was  dated  December  3i;  1835,  the  action  was 
entered  at  January  term,  1836,  and  continued  to  October  term  follow- 

'Arguments  omitted.    Part  of  opinion  omitted. 
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ing,  when  the  defendants  called  for  the  right  of  the  attorneys  acting 
for  the  corporation  to  appear  and  act  therefor.  The  judge  ruled  that 
it  was  unnecessary.  The  action  came  on  for  trial  at  January  term, 
1837,  when  the  general  issue  was  pleaded,  and  a  brief  statement  was 
filed,  denying  the  existence  of  the  corporation  then  or  at  any  time ; 
alleging  that  the  charter  by  and  under  -which  the  plaintiffs  claimed 
a  corporate  existence  had  been  forfeited  by  non-user;  that  there  had 
been  no  organization  under  the  same ;  that  it  was  dissolved  by  a  total 
loss  of  all  its  members ;  ajid  that  it  had  never  complied  with  the  pro- 
visions of  the  act  of  its  incorporation  by  a  total  neglect  to  choose  any 
officers  under  said  act.  To  support  the  action,  the  act  incorporating 
the  Penobscot  Boom  Corporation,  February  13,  1832,  Spec.  Laws,  c. 
236 ;  a  bill  of  sale  from  Rufus  Dwinal,  named  in  the  act,  to  Samuel 
Veazie,  dated  February  17,  1832,  conveying  one-half  of  the  charter, 
booms,  and  property;  and  another  bill  of  sale  from  Dwinal  to  Veazie, 
dated  April  i,  1833,  conveying  the  other  half;  were  introduced. 
Also,  a  book  called  and  offered  as  the  records  of  the  corporation,  but 
not  verified  by  the  oath  of  any  one  ;  "to  the  sufficiency  of  which,  to 
prove  the  organization,  as  well  as  to  the  introduction  of  all  the  testi- 
mony offered  by  plaintiff,  the  defendants'  counsel  objected.  The 
objection  was  overruled,  and  a  part  of  the  book  was  read  to  the  jury. 
The  defendants'  counsel  having  called  for  the  records."  The  char- 
ter and  the  bills  of  sale  were  copied  into  this  book,  and  the  following 
vote  appeared  therein:  "Bangor,  April  z,  1833,  I,  Samuel  Veazie, 
being  the  only  owner  of  the  Penobscot  Boom  Corporation,  have  this 
day  had  a  meeting  of  said  corporation  at  my  house,  and  appointed 
myself  to  the  office  of  president  of  said  corporation,  and  clerk  of  said 
meeting,  with  full  powers  to  make  all  records  and  to  transact  all  busi- 
ness that  may  be  necessary  for  carrying  said  corporation  into  full  effect 
and  to  receive  and  collect  all  tolls  that  may  be  due  from  time  to  time, 
and  pay  all  bills  against  the  said  corporation,  and  to  continue  until 
some  person  is  chosen  or  appointed  in  my  stead.  A  true  record.  At- 
test, Samuel  Veazie,  clerk."  The  plaintiff  then  proved  that  the  logs 
were  surveyed  in  the  boom  by  Davis  &  Young  scalers,  appointed  by 
the  surveyor-general  of  the  county  of  Penobscot,  under  the  statute  of 
March  2,  1833,  Spec.  Laws,  c.  373.  Young  also  testified  that  he  took 
charge  of  the  boom  in  the  spring  of  1833,  and  had  retained  it  since ; 
that  a  large  amount  had  been  expended  on  the  boom  by  Veazie,  and 
that  the  witness  is  the  general  agent  of  Veazie  at  Oldtown,  and  drew 
on  him  for  money  and  paid  him  money  received  for  boomage,  and 
knew  nothing  of  the  corporation  of  his  own  knowledge.  It  was 
proved  that  the  boom  was  erected  in  the  spring  of  1832,  under  the 
direction  of  Dwinal,  and  has  been  in  operation  ever  since.  The  de- 
fendants requested  the  court  to  order  a  non-suit,  but  the  judge  refused. 
The  defendants  then  proved  that  the  boom,  when  full,  prevented  the 
free  passage^of  rafts  and  logs.  The  counsel  for  the  defendants  re- 
quested the  judge  to  instruct  the  jury  that  there  was  no  such  corpora- 
tion as  alleged ;  that  there  was  no  vote  or  direction  of  the  Penobscot 
Boom  Corporation,  at  any  regular  meeting  of  the  corporation,  author- 
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izing  the  erection  of  the  boom,  and  that  the  action  was  not  maintain- 
able. The  judge  did  not  thus  instnict  them,  but  directed  them  to 
inquire,  if  the  evidence  submitted  to  them  proved  the  existence  of  such 
a  corporation  as  is  named  in  the  writ ;  and  if  not,  they  would  return 
a  verdict  for  the  defendants.  But  if  such  corporation  had  been 
proved,  it  not  being  denied  that  the  sum  claimed  in  this  action  was 
due,  if  the  contents  of  the  logs  had  been  legally  ascertained,  they 
would  find  for  the  plaintiff.  They  were  also  directed  to  inquire  if 
the  boom  had  been  erected  and  continued  by  authority  of  the  Penob- 
scot Boom  Corporation.  The  jury  returned  a  verdict  for  the  plaintiff, 
and  being  inquired  of  at  the  request  of  the  counsel  for  the  defendants, 
stated  that  they  foimd  the  boom  to  have  been  erected  and  continued 
by  the  authority  of  the  Penobscot  Boom  Corporation.  The  defend- 
ants excepted. 

Shepley,  J.  *  *  *  The  existence  of  such  a  corporate  body  is 
denied,  and  it  is  said  that  it  does  not  come  within  the  legal  description  of 
a  corporation,  either  sole  or  aggregate,  as  defined  by  any  code  of  laws. 
Corporations  originating  according  to  the  rules  of  the  common  law 
must  be  governed  by  it  in  their  mode  of  organization,  in  the  manner 
of  exercising  their  powers,  and  in  the  use  of  the  capacities  conferred. 
And  when  one  claims  its  origin  from  such  a  course,  its  rules  must  be 
regarded  in  deciding  upon  its  legal  existence.  The  legislature  t?iay, 
however,  create  a  corporation,  not  only  without  conforming  to  such 
rules,  but  in  disregard  of  them,  and  when  a  corporation  is  thus 
created,  its  existence,  powers,  and  capacities,  the  mode  of  exer- 
cising them,  must  depend  upon  the  law  of  its  creation.  It  was  the 
pleasure  of  the  legislature  in  this  case  to  create  a  corporate  body, 
without  requiring  a  conformity  to  the  usual  tnode  of  organization 
known  to  the  law.  The  grant  is  to  one  person  who  was  at  liberty  to 
associate  others,  or  to  have  a  succession  without  it.  No  provision  is 
made  for  a  division  of  the  property  allowed  to  be  held  into  shares,-  or 
for  the  call  of  any  meeting,  or  the  choice  of  a  clerk,  or  any  other  offi- 
cer, or.the  keeping  of  aily  records,  or  any  mode  of  organization.  And 
yet  many  important  powers  and.  privileges  are  granted  with  an  evi- 
dent design  to  permit  their  exercise.  The  grant  being  to  one  person 
and  without  any  such  provisions,  the  inference  necessarily  is  that  it 
was  the  intention  of  the  legislature  to  permit  that  one  person  or  his 
successor  to  exercise  all  the  corporate  powers,  and  to  make  his  acts 
when  acting  upon  the  subject-matter  of  the  corporation  and  within  its 
sphere  of  action  and  grant  of  power  the  acts  of  the  corporation. 

There  does  not  appear  to  be  any  other  mode  of  carrying  into  effect 
the  intention  of  the  legislature.  And  if  there  are  doubts  whether  the 
person  controlling  the  corporation  has  acted  in  behalf  of  the  corpora- 
tion, they  are  necessarily  to  be  solved  by  proof.  And  if  any  evils 
have  arisen  or  shall  arise  from  any  proceedings  under  the  act,  the  leg- 
islature may  provide  a  remedy.  The  answer  to  the  arguments  against 
its  existence  arising  from  a  want  of  organization  and  choice  of  officers 
is,  that  the  act  requires  them.  In  the  case  of  Day  v.  Stetson,  8 
Greenl.  365,  where  a  charter  was  granted   to  one,  and  provision  was 
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made  for  taking  associates  and  calling  a  meeting  of  them,  it  was  de- 
cided that  it  was  a  condition  subsequent,  and  that  the  neglect  would 
not  prevent  the  act  taking  effect,  or  the  exercise  of  the  powers  granted 
by  it.  The  case  finds  that,  "it  was  proved  that  the  boom  was  erected 
under  the  direction  of  R.  Dwinal,  and  went  into  operation  in'  the 
spring  of  1832,  and  continued  so  ever  since,"  and  this  sufBciehtly 
proves  that  the  acceptance  of  the  act  of  incorporation,  for  it  could  not 
be  lawfully  done  but  by  virtue  of  the  act,  and  the  presumption  of  the 
law  is  that  one  acts  lawfully  when  he  may  do  so  by  a  special  grant  of 
authority  for  that  purpose.  There  is  npt  the  same  finding  in  all  the 
other  cases,  but  there  is  sufficient  testimony  to  prove  that  the  boom 
was. erected,  and  that  it  has  been, maintained  by  the  one  professing  to 
own  the  franchise  and  to  act  under  it.  And  the  acceptance  may  be 
presumed  from  the  exercise  of  the  corporate  powers.  Bank  of  the 
United  States  v.  Dandridge,  12  Wheat,  yi ;  Trott  v.  Warren,  2 
Fairf.  227.  And  the  act  of  incorporation,  with  proof  of  the  exercise 
of  the  corporate  powers  since  1832,  was  sufficient  evidence  of  the  exist- 
ence of  the  corporation.  Utica  Ins.  Co.  v.  Caldwell,  3  Wend.  296; 
Day  V.  Stetson,  8  Greenl.  365.  There  being  no  provision  for  the_ 
call  of  any  meeting,  or  for  the  choice  of  any  officer,  when  a  sale  of 
part  of  the  franchise  to  Veazie  required  some  evidence  of  the  as- 
sent of  two  minds  to  perform  a  corporate  act,  there  might  be  more 
difficulty  in  proving  the  acts  of  the  corporation,  but  it  is  not  perceived 
that  the  mode  of  proof  would  be  changed. 

It  is  contended,  also,  that  if  the  corporation  has  existed,  it  has  been 
dissolved.  In  what  manner  corporations  may  be  dissolved,  and  what 
will  not  operate  as  a  dissolution,  has  been  determined  in  rnany  decided 
cases.  'A  corporation  will  not  be  dissolved  by  a  sale  of  the  franchise, 
or  of  all  the  corporate  property  and  a  settlement  of  all  its  concerns 
and  a  division  df  the  surplus,  or  by  a  cessation  of  all  corporate  acts, 
or  by  any  neglect  of  corporate  duty,  or  any  abuse  of  corporate  pow- 
ers, or  by  doing  acts  which  cause  a  forfeiture  of  the  charter,  without  a 
judgment  declaring  such  forfeiture.  Such  dissolution  can  take  place 
only:  i.  By  an  act  of  the  legislature,  where,  as  in  this  state,  power  is 
reserved  for  that  purpose.  2.  By  a  surrender,  which  is  accepted,  of 
the  charter.  3.  by  a  loss  of  all  its  rnembers,  or  of  an  integral  part,  so 
that  the  exercise  of  the  corporate  functions  can  not  be  restored.  4.  By 
forfeiture,  which  must  be  declared  by  judgment  of  court.  Slee  v. 
Bloom,  5  Johns.  Ch.  Rep.  367 ;  Trustees  of  Vernon  Society  v.  Hills, 
6  Cowen  23;  Bank  of  Niagara  v.  Johnson,  8  Wend.  645;  Wilde  v. 
Jenkins,  4  Paige  481 ;  Canal  Company  v.  Railroad  Company,  4  Gill. 
&  Johns.  121 ;  Russell  v.  McLellan,  14  Pick.  63;  Revere  v.  Boston 
Copper  Company,  15  Pick.  351  ;  Porter  v.  Kendall,  6  B.  &  C.  703; 
2  Kent  312.     *     *     * 

Exceptions  overruled. 

Note.  1  Hamilton's  Works  lit;  1819,  McCulloch  v.  Maryland,  4  "Wheat. 
(U.  S.)  316;  Osborn  v.  Bank  of  U.  8.,  9.  Wheat.  738;  1840,  Falconer  v.  Camp- 
bell, 2  McLean  195,  infra,  p.  287 ;  1844,  Green  v.  Graves,  1  Doug.  (Mich.)  351, 
infra,  p.  292;  1844,  People  v.  Marshall,  6  111.  672;    1851,  Myers  v.  Manhattan 
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Bank,  20  Ohio  283;  1873,  Robinson  v.  Jones,  14  Fla.  256;  1874,  Stowe  v. 
Flagg,  72  111.  397 ;  1874,  Hadley  v.  Freedman's  Sav.  &  T.  Co.,  2  Tenn.  Oh.  122, 
126;  1874,  United  States  v.  Ins.  Co.,  22  Wall.  (U.  S.)  99;  1875,  Mayor  of 
Mobile  V.  Moog,  53  Ala.  561 ;  1876,  Cotton  v.  Mississippi  Boom  Co.,  22  Minn. 
372;  1876,  Gordon  v.  Associationj,*te,^12  Bush  (Ky.)  110;  1876,  Williams 
V.  Creswell,  51  Miss.  817,  822;  vm,  NelSbn  v.  McArthur,  38  Mich.  204. 

Sec.  57.    Same.     As  to  form,  of  exercising  such  authority : 
(i)    Special  or  gene«n  law. 
[a)    Policy  of  general  laws. 

FALCONER  AND  HIGftlNS  v.  HIENRY  M.  CAMPBELL  Et  Al.» 

1840.    In  the  Circuit  C«urt  of  Jthe  United  States,  7th  Circuit. 
3  McLean's  Reaorts  (\J.  S.  Circuit  Ct.)  195-213. 

Action  against  the  dirdbtour  of  the  Detroit  bank  to  recover  the 
amount  of  bill  of  exchange,  zlrawn  by  the  bank  in  favor  or  the  plaint- 
iffs on  a  New  York  bank,  and  protested  for  non-payment.-  The 
declaration  set  forth  the  organization  of  the  bank  under  the  general 
banking  law  of  1838.  The  defendants  filed  a  general  demurrer  rais- 
ing the  questions  (among  others)  stated  below. 

Opinion  by  McLean,  J.     »     *     * 

First :  Are  the  associations  authorized  by  the  general  law  corpora- 
tions? 

Second:    Had  the  legislature  power  to  pass  such,  a  law? 

The  act  in  question  is  entitled  "an  act  to  organize  and  regulate 
banking  associations."  The  first,  second,  third,  fourth,  fifth,  sixth 
and  seventh  sections  provide  in  what  mode  the  associations  shall  be 
formed.  Application  is  to  be  made,  in  writing,  to  the  treasurer  and 
clerk  of  the  county,  where  the  business  is  to  be  transacted,  stating  the 
amount  of  capital  proposed.  Of  this  application  public  notice  is  re- 
quired to  be  given.  Bond,  in  the  sum  of  thirty  thousand  dollars,  to 
be  approved  of  by  the  treasurer  and  clerk,  must  be  entered  into.  The 
capital  stock  is  limited,  and  the  subscriptions  are  to  be  received  and 
apportioned,  etc.  Ten  per  cent,  on  shares  subscribed  are  required  to 
be  paid. 

And  when  the  capital  stock  of  the  proposed  association  shall  be 
subscribed  and  ten  per  cent,  paid,  on  notice  being  given  to  the  stock- 
holders, they  are  authorized  to  meet  and  elect  nine  directors,  a  major- 
ity of  whom  are  authorized  to  manage  the  affairs  of  the  association. 
They  are  required  to  elect  one  of  their  number  pi-esident;  and  in  the 
ninth  section  it  is  provided,  that  "all  such  persons  as  shall  become  stock- 
holders of  any  such  association  shall,  on  compliance  with  the  provisions 
of  the  act,  constitiite  a  body  corpoi-ate  and  politic  in  fact  and  in  name,  and 
by  such  name  as  they  shall  designate  and  as.sume  to  themselves,  etc., 
and  by  such  name  they  and  their  successors  shall  and  may  have  con- 
tinued succession,  and  shall,  in  their  corporate  capacity,  be  capable 

^  Arguments  and  part  of  opinion  omitted. 
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of  suing  and  being  sued,  pleading  and  being  impleaded,  etc.,  in  all 
courts  whatsoever ;  and  that  they  and  their  successors  may  have  a 
common  seal,  and  by  such  name  as  they  shall  designate,  adopt  and 
assume  as  aforesaid,  shall  be  in  law  capable  of  purchasing,  holding 
and  conveying  any  estate,  real  or  personal,"  etc.  By  the  15th  section 
the  directors,  for  the  time  being,  or  a  majority  of  them,  have  power 
to  make  by-laws. 

The  ordinary  powers  of  a  corporation  are — i.  Perpetual  succes- 
sion. 2.  To  sue  and  to  be  sued,  and  to  receive  and  grant  by  their 
corporate  name.  3.  To  purchase  and  hold  lands  and  chattels.  4. 
To  have  a  common  seal;  and  5.    To  make  by-laws. 

Some  of  these  powers  are  incidents  to  a  corporation,  but  they  are 
all  generally  expressly  given  by  a  statute  in  this  country,  and  these 
powers  are  all  given  in  the  act  under  consideration.  It  expressly  pro- 
vides that  the  association  authorized  by  the  act,  when  formed,  shall 
"constitute  a  body  corporate  and  politic  in  fact  and  in  name." 

The  act  not  only  gives  in  terms  all  the  requisites  to  cojistitute  a  cor- 
poration, but  the  body,  when  formed,  is  technically  designated  by  it 
as  such.  Where  then  is  the  ground  for  argument  or  doubt  on  the 
subject?  Did  not  the  legislature  comprehend  the  force  of  the  lan- 
guage they  used.''  They  have  created  an  artificial  being,  giving  to  it 
in  well  defined  terms  its  just  proportions  and  powers,  and  have 
called  it  by  its  appropriate  and  technical  name.  Could  the  legislature 
in  language  more  clear  and  forcible  have  created  a  corporation?  Not 
a  ^uast  ■  corporation,  not  a  joint  stock  company,  or  a  limited  partner- 
ship, but  substantially  and  technically  a  corporation. 

In  illustration  of  this  act  of  the  legislature,  it  is  unnecessary  to  refer 
to  the  mode  of  creating  corporations  in  England  by  grant  from  the 
crown,  or  point  out  the  distinction  which  may  exist  between  a  body 
thus  created  and  one  created  by  a  statutory  grant,  or  between  an 
ancient ,  and  modern  being  of  this  sort.  It  is  enough  to  know  that 
it  is  not  essential  to  the  character  of  a  corporation,  that  its  powers 
should  be  equal  to  any  similar  association,  either  ancient  or  modem. 
It  is  sufficient  if  in  its  corporate  name  it  exercises  the  powers  and 
rights  of  a  natural  person,  in  the  management  of  its  concerns. 

We  can  entertain  no  doubt  that  the  associations  authorized  under 
the  above  act  were  intended  to  be,  and  are,  in  fact,  corporations. 

Had  the  legislature  power  to  pass  this  law  ?  This  is  the  great  ques- 
tion in  the  case,  and  it  is  fully  and  fairly  presented  by  the  demurrer. 

The  second  section, of  the  twelfth  article  of  the  constitution  of 
Michigan  declares  that  "the  legislature  shall  pass  no  act  of  incorpora- 
tion, unless  with  the  assent  of  at  least  two-thirds  of  each  house."  And 
it  is  earnestly,  ingeniously  and  ably  contended  that  this  is  an  inhibition 
of  the  creation  of  corporations  by  a  general  law.  That  corporate 
powers,  under  it,  can  only  be  conferred  by  express  enactment  in  each 
case.     *     *     * 

We  are  told  that  the  people  of  Michigan  were  jealous  of  monop- 
olies, and  especially  of  bank  monopolies,  and  that  by  the  introduction 
of  the  above  section  into  their  constitution  they  intended  to  restrict  the 
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powers  of  the  legislature  in  making  such  grants.  That  such  was  their 
intention  is  clear  from  the  language  of  the  section.  A  law  which 
confers  corporate  powers  can  only  be  passed  by  a  vote  of  two-thirds 
of  the  members  of  each  house.  But  must  each  corporation  be  created 
by  a  separate  act?  This  is  the  ground  taken  in  support  of  the  de- 
murrer. No  act  of  incorporation  shall  be  passed  by  the  legislature,- 
unless  with  the  assent  of  at  least  two-thirds  of  each  house,  are  the 
words  of  the  section.  The  word  act  is  used  in  the  singular,  but  does 
it  necessarily  import  that  not  more  than  one  corporation  can  be  created 
in  the  same  act.' 

Suppose  ten  distinct  applications  were  made  to  the  legislature  for 
bank  incorporations  at  the  same  session,  and  the  legislature  were  dis- 
posed to  grant  each  application,  must  they  pass  ten  acts  of  incorpora- 
tion, or  may  not  the  ten  corporations  be  granted  in  the  same  act? 
Would  not  such  a  law  be  within  the  letter  and  spirit  of  the  constitu- 
tion ?     Of  this  there  would  seem  to  be  little  doubt. 

As  distinctive  a  character  may  be  given  to  each  corporation  in  such 
an  act  as  if  it  were  established  by  a  special  law.  In  1834  an  act  was 
passed  by  the  legislative  council  of  the  territory  of  Michigan,  entitled 
"An  act  to  establish  branches  of  the  Bank  of  Michigan,  Farmers'  and 
Mechanics'  Bank  of  Michigan,  and  Bank  of  the  River  Raisin."  Such 
acts  are  common,  and  it  is  believed  never  to  have  been  supposed  that 
the  legislative  power  might  not  be  exercised  in  this  mode.  The  re- 
striction in  the  constitution  does  not  prohibit  it. 

And  if  this  may  be  done  under  the  constitution,  then  the  construc- 
tion, that  each  corporation  must  be  created  by  a  special  law,  can  not 
be  sustained.     *     *     * 

At  the  time  the  constitution  of  Michigan  was  adopted,  in  many  of 
the  states  and  in  this  territory,  it  was  the  ordinary  course  of  legislation 
to  create  corporations  by  a  general  law.  This  was  the  case  in  Ohio, 
and  in  many  of  the  other  states.  And  it  can  be  of  no  importance 
whether  banking  or  other  associations  were  thus  incorporated.  The 
power  was  exercised.  Does  the  constitution  prohibit  the  exercise  of 
this  power? 

It  has  already  been  shown  that  an  act  which  shall  establish  several 
banking  coi-porations  is  not  repugnant  to  the  constitution.  And  this 
reduces  the  objections  to  the  law  under  consideration  to  two  points: 

First.  That  a  corporation  being  a  grant  must  be  made  to  a  person 
or  persons  in  esse. 

Second.  The  indefinite  number  of  banking  corporations  which, 
under  the  law,  may  be  established. 

The  first  objection  on  examination  will  be  found  to  have  but  little 
force. 

The  creation  of  a  corporate  existence  can  never  take  effect  until 
the  association  be  formed  and  the  organization  completed.  Commis- 
sioners are  generally  designated  in  the  act,  who  are  to  superintend 
the  opening  of  the  books  and  receive  the  subscriptions  of  stock.  And 
when  the  amount  shall  be  subscribed  and  the  necessary  payments 
19— WiL.  Cases. 
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made,  the  stockholders  elect  directors  who  appoint  a  president  and 
cashier.  The  organization  being  completed,  existence  is  given  to 
the  artificial  being,  and  its  agency  commences.  It  is  now  in  esse, 
but  before  this  it  was  not.  Vitality  is  given  to  it  by  the  voluntary 
association  and  organization  of  its  ?nembers.  Had  they  remained 
passive  the  law  could  have  had  nq  effect. 

In  this  case  then,  the  grant  of  the  franchise  is  not  made  to  a  person 
or  persons  in  esse.  The  commissioners  did  not  constitute  the  corpo- 
ration, nor  was  the  franchise  in  any  form  or  degree  vested  in  them. 

This  is  the  general  mode  in  which  corporations  are  created,  and  it 
has  stood  the  test  of  time,  and  of  legal  scrutiny.  No  valid  objection 
is  perceived  to  it. 

In  regard  to  this  objection  the  act  under  consideration  rests  upon 
the  same  ground  as  other  and  more  special  acts  on  the  same  subject. 
The  franchise  is  not  vested  in  either  until  the  organization  be  com- 
pleted, and  this  depends  upon  the  voluntary  association  of  indi- 
viduals. 

In  a  special  act  commissioners  are  named  to  open  the  books  and  re- 
ceive subscriptions  of  stock ;  in  the  act  under  consideration  the  clerk 
and  treasurer  of  each  county  are  required  to  perform  this  duty.  They 
are  commissioners  for  this  purpose ;  and,  so  far  as  the  grant  is  con- 
cerned, if  it  be  valid  under  one  law  it  must  be  so  under  the  other. 

We  come  now  to  consider  the  objection,  that  an  indefinite  num- 
ber of  banking  corporations  are  authorized  by  the  general  law,  and 
this,  it  is  supposed,  is  not  only  repugnant  to  the  policy,  but  the  ex- 
press provision  of  the  constitution. 

It  can  not  be  said  that  this  law  violates  any  express  provision  of  the 
constitution.  The  extent  of  the  provision  referred  to  is  that  no  act  of 
incorporation  shall  be  passed,  except  by  at  least  a  majority  of  two-thirds 
of  each  branch  of  the  legislature. 

Now,  this  does  not  limit  the  number  of  corporations  which  shall  be 
established,  nor  the  number  which  may  be  created  in  one  act.  The 
act  must  be  passed  by  a  majority  of  two-thirds,  and  this  is  the  only 
express  restriction  on  the  subject.  If  the  range  of  legislative  power 
be  restricted  beyond  this,  it  must  be  done  by  construction. 

There  may  be  a  wide  distinction  between  the  policy  of  a  general 
and  a  special  banking  law,  but  this  is  not  the  question  for  judicial 
cognizance.  Is  there  such  a  difference  in  principle,  as  to  make  the 
one  constitutional  and  the  other  unconstitutional  ?  This  is  the  inquiry 
now  to  be  made. 

As  it  regards  the  power  of  the  legislature,  it  is  unquestionable, 
whether  they  establish  one  or  fifty  banking  institutions.  The  same 
power  which-  may  establish  one  bank,  under  the  constitution,  may 
establish  fifty. 

In  the  general  law,  as  above  observed,  commissioners  are  appointed, 
the  county  clerk  and  treasurer,  to  receive  subscriptions  of  the  stock 
the  same  as  in  a  special  act.  And  the  mode  of  organization,  under 
both  acts,  is  substantially  the  same. 

The  only  difference  seems  to  be  that  in  the  special  act  the  number 
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of  corporations  is  limited,  whilst  under  the  general  act  they  are  in- 
definite. 

And  here  it  is  contended  that  the  legislature  have,  in  substance, 
conferred  the  power  to  form  corporations  by  voluntary  associations, 
without  exercising  that  special  scrutiny,  in  each  case,  as  is  required 
by  the  constitution. 

But  is  this  a  sound  and  practical  view  of  the  case  ? 

It  may  be  admitted  that  it  derives  great  force  from  the  disastrous 
results  which  have  been  realized  under  this  law ;  but  these  have  noth- 
ing to  do  with  the  question  of  power  under  consideration.  Suppose 
the  results  had  been  ■  as  beneficial  as  they  have  been  injurious,  how 
changed  would  have  been  the  argument.  But  the  question  remains 
unaffected  by  the  good  or  evil  which  resulted  from  the  law. 

The  legislature^  in  the  exercise  of  their  discretion^  seem,  to  have 
concluded  that.,  by  requiring  securities  on  real  estate,  and  subjecting 
the  directors  to  certain  liabilities,  it  would  be  good  policy  to  multiply 
the  banking  institutions  of  the  state.  And  in  order  to  avoid  the 
charge  of  monopoly,  which  had  been  so  liberally  applied  to  banking 
incorporations  by  a  general  law,  they  held  out  to  the  community  at 
large  equal  privileges  in  forming  such  associations.  The  act  which 
thus  sanctions  an  indefinite  number  of  banks,  depending  upon  volun- 
tary associations,  is  passed  by  the  requisite  majority  of  two-thirds  of 
both  houses  of  the  legislature. 

Now,  what  is  the  practical  operation  of  this  law  ?  It,  in  effect,  de- 
clares that  the  clerk  and  treasurer  of  each  county  in  the  state  shall 
be  authorized  to  open  books  and  receive  subscriptions  of  stock,  and 
when  the  associations,  thus  formed,  shall  become  organized,  they  shall 
be  in  fact  and  in  name  bodies  corporate  and  politic.  The  law  acts  as 
directly  upon  associations  thus  formed  as  if  it  had  been  passed  ex- 
pressly to  incorporate  each  association.  It  is  special  to  each ,  And 
the  difference  between  a  general  and  a  special  law  of  this  character, 
in  this  respect,  seems  to  be  that  the  one  is  passed  on  the  special  ap- 
plication of  a  fenv  individuals,  whilst  the  other  is  enacted  under  the 
influence  of  a  general  policy.  But  the  question  of  power  is  the 
same. 

May  not  the  legislature  determine  the  number  of  banks  that  shall 
be  established.'  This  will  not  be  controverted.  And  if  they  may  do 
this,  may  they  not,  under  the  constitution,  pass  an  act,  by  a  majority 
of  two-thirds  of  each  house,  to  establish  voluntary  associations  with- 
out limiting  their  number? 

Suppose  the  general  law  had  limited  the  number  of  banks  to  be 
established  under  it  to  ten,  could  their  power  to  pass  the  law  have 
been  doubted  }  They  throw  around  the  institutions,  thus  to  be  organ- 
ized, all  the  guards  and  checks  which  they  deem  necessary  for  the 
public  interest.  The  law  acts  as  directly  and  distinctly  upon  each 
association  as  if  it  had  been  the  only  one  established  under  it.  And, 
in  passing  the  law,  the  legislature  exercise  the  same  scrutiny  as  if  they 
were  about  to  incorporate  only  one  bank.  Such  a  law  would  be 
within  the  letter  and  spirit  of  the  constitution.     And  if  the  legislature 
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may  do  this,  may  they  not  fix  on  a  greater  number  of  banks  than  ten, 
or  may  they  not,  in  the  exercise  of  their  discretion,  authorize  the 
establishment  of  an  indefinite  number?  Whether  the  number  shall 
be  large  or  small  is  a  question  of  policy  and  not  of  constitutional 
power.  If  a  large  or  indefinite  number  of  corporations  may  be  created 
in  the  same  act,  under  as  salutary  restrictions  as  the  creation  of  one, 
is  the  policy  of  the  constitution  disregarded? 

It  is  contended  that  the  general  law  throws  off  the  restraints  im- 
posed by  the  constitution.  But  is  this  so?  There  is  not  a  restriction 
in  the  exercise  of  corporate  powers,  which  can  be  imposed  by  a  special 
law,  that  may  not  be  imposed  under  a  general  law.  And  the  power 
of  the  legislature  acts  as  directly  in  the  one  case  as  in  the  other.  In 
the  general  law,  then,  there  is  no  disregard  of  the  restraints  of  the 
constitution.  Having  the  power  to  establish  more  than  one  corpora- 
tion in  the  same  act,  the  legislature  may  establish  many,  or  an  in- 
definite numoer. 

The  number,  whether  indefinite  or  limited,  does  not  render  the  law 
repugnant  to  the  constitution.  If  it  has  been  passed  by  the  constitu- 
tional majority,  it  is  within  the  restriction. 

By  the  thirty-sixth  section  of  this  law  the  legislature  reserve  "the 
power  to  alter  or  amend  the.  act,  and  to  dissolve  any  association  to  be 
incorporated  under  its  provisions,  by  a  vote  of  two-thirds  of  each 
house." 

Here  is  a  power  not  usually  reserved  in  granting  franchises.  And 
it  would  seem  that,  so  far  as  the  policy  of  the  law  may  be  considered, 
this  reservation  of  power  gives  to  the  legislature  as  salutary  a  control 
over  these  grants,  for  the  public  good,  as  would  have  been  exercised 
in  acting  on  special  applications  for  charters.  And  the  presumption 
is,  that  if  the  general  law  had  not  passed,  the  number  of  banks,  urtder 
special  laws,  would  have  been  as  great,  and  the  consequences  not  less 
disastrous. 

The  evil  is  not  to  be  found  in  the  constitution,  or  in  the  constnic- 
tion  of  the  constitution,  but  in  the  elements  of  which  the  government 
is  composed.  The  tnie  remedy  is  found  in  the  sober  reflection,  ex- 
perience and  intelligence  of  the  community.     *     *     « 

Demurrers  withdrawn,  and  leave  to  plead,  etc. 


See.  57a.    Same.  , 

WHIPPLE,  J.,  mmMk  V.  GRAVES, 

1844,  I  Douglass  (Mich.)  Repbrts,  ».  351  (on  pp.  363-367),  says 
upon  substantially  the  same  factsks  in  JFalconer  v.  Campbell,  supra 
p.  287,  in  regard  to  the  policy  oflthe  deneral  banking  law  of  Michi- 
gan:  \       7 

Let  me  now  advert  to  some  of  tlfcse/"circumstances  extrinsic  of  the 
act,"  for  the  purpose  of  discovering\he  reason  or  "cause  of  the  act. " 
The   constitution   of  Michigan  was   formed  in   1S35.     All  who  gr^f-. 
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familiar  with  the  history  of  that  period  will  bear  testimony  to  the  fact 
that  a  strong  public  feeling  existed  against  corporations,  and  especially 
in  respect  to  those  possessing  banking  powers.  It  may  be  said  to 
have  been  the  absorbing  question  of  the  day.  The  community  were 
alarmed  at  the  vast  increase  of  corporations.  They  feared  the  power 
which  such  institutions  were  capable  of  wielding.  The  belief  was 
entertained  that  this  power  had  actually  been  wielded  for  bad  pur- 
poses. It  was  argued  that  all  corporations  were,  in  a  greater  or  less 
degree,  monopolies,  and  hence  the  prejudices  of  the  community  were 
arrayed  against  them.  It  was  alleged  that,  notwithstanding  the  gross 
corruptions  and  fraudulent  conduct  of  banking  corporations,  they 
could  not  be  reached,  or  be  made  amenable  to  justice  and  the  violated 
laws  of  the  country.  It  was  boldly  charged  that  bribery  and  con-up- 
tion  had  been  resorted  to  for  the  purpose  of  procuring  or  perpetuating 
charters.  Regarded  as  contracts  between  the  state  and  the  company, 
they  could  not  ordinarily  be  affected  by  legislative  interference.  Im- 
munity was  offered  to  the  persons  and  property  of  the  corporators, 
not  invested  in  the  corporate  stock.  Such  were  some  of  the  circum- 
stances under  which  the  provision  was  incorporated  into  pur  constitu- 
tion, circumstances  well  calculated  to  challenge  the  attention  of  the 
convention,  and  induce  thai;  body  to  devise  new  guards  by  which  the 
community  might  be  protected  against  the  evils  growing  out  of  legisla- 
tion in  respect  to  corporations.  But  the  object.they  had  in  view  could 
not  be  achieved,  unless  some  statutory  check  was  imposed,  by  which 
to  prevent  the  multiplication  of  corporations.  This  was  the  crying 
evil ;  for,  in  proportion  as  they  increased,  in  just  that  proportion  would 
the  evils  to  which  I  have  adverted  increase  also. 

Chancellor  Kent,  who  was  a  member  of  the  convention  that  re- 
vised the  constitution  of  New  York  in  182 1,  says  that  the  convention 
"endeavored  to  check  the  improvident  increase  of  corporations,  by  re- 
quiring the  assent  of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature,  to  every  bill  for  creating,  continuing,  altering  or  renew- 
ing any  body  politic  or  corporate."  2  Kent's  Com.  271.  Mr.  King,  who 
was  also  a  member  of  the  convention,  and  chairman  of  the  committee 
on  the  legislative  department,  in  reporting  the  section  embodied  in  the 
constitution  referred  to  by  Chancellor  Kent,  remarked  that  "the  com- 
mittee looked  upon  the  multiplication  of  corporations  as  an  evil,"  and 
that  "they  ought  not  to  be  increased,  but  should  be  diminished  as  far 
as  could  be  done  consistently  with  the  preservation  of  vested  rights." 
If  such  were  "the  extrinsic  circumstances,"  and  the  reasons  which  in- 
duced the  convention  that  framed  our  constitution  to  impose  the  re- 
striction, is  it  not  indisputable  that  we  can  give  full  effect  to  the  inten- 
tion of  the  framers  of  the  constitution,  and  of  the  people  by  whom  it 
was  ratified,  only  by  insisting  upon  such  a  construction  as  the  words 
themselves  justify ;  and  that  to  affirm  the  general  banking  law  of  this 
state  constitutional  would  be  warranting  an  interpretation  at  war  both 
with  the  letter  and  spirit  of  that  instrument?  Indeed,  Chief  Justice 
Nelson,  in  the  case  of  Thomas  v.  Dakin,  admits  that  the  intention 
of  the  framers  of  the  constitution   of  New  York  would  be  best  ful- 
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filled  by  the  construction  contended  for  by  the  defendant.  Jf  such  be 
the  case,  and  the  letter  of  the  clause  in  question  not  only  warrants, 
but  demands  a  literal  construction,  I  know  of  no  power  less  potent 
than  that  of  the  people  competent  to  change,  alter,  '  or  modify, 
the  clause.  We  are  the  mere  creatures  of  the  constitution,  bound 
by  the  highest  motives  to  preserve  it  unimpaired,  as  it  came  from 
the  hands  of  those  by  whom  it  was  ordained  and  established.  We 
do  not  sit  here  to  make  constitutions  and  laws,  but  to  expound 
them.  Who  that  is  familiar  with  the  opinions  of  the  conven- 
tion, or  has  consulted  the  journal  of  its  proceedings  upon  the 
subject  of  corporations,  can  hesitate  as  to  the  true  construction  of  the 
clause  relating  to  this  subject  ?  Those  opinions  were  hostile  to  the 
multiplication  of  corporations.  Not  only  is  this  manifest  from  the 
clause  itself,  which  requires  a  vote  of  two-thirds  of  each  house  to  pass 
an  act  of  incorporation,  but  the  journal  shows  that  the  clause  was 
unanimously  adopted.  That  member  would  have  been  regarded  as 
insane  who  should  have  offered  a  separate  proposition,  or  a  proviso 
to  the  clause  as  it  now  stands,  granting  to  the  legislature  a  power  to 
pass  a  general  law,  for  the  erection  of  moneyed  corporations,  at  the 
will  of  any  twelve  inhabitants  of  the  state.     *     *     » 

And  yet  it  has  been  gravely  argued  that,  notwithstanding  the  inhi- 
bition in  the  constitution,  that  law  can  be  sustained  which  violates  its 
letter  and  spirit ;  that  law  which  gave  birth  in  twelve  short  months  to 
some  forty  banks,  with  an  aggregate  capital  of  nearly  $4,000,000, 
while  there  were  in  existence  eighteen  chartered  banks,  with  an  ag- 
gregate capital  of  over  $2,000,000;  that  law  whose  history  was  black- 
ened with  frauds  and  perjuries ;  under  the  operation  of  which  indi- 
vidual and  state  credit  staggered  and  at  last  fell ;  a  law  which  brought 
odium  and  reproach  upon  the  state  within  a  year  after  its  enactment. 
I  have  not  been  unmindful  of  the  fact  that  the  policy  of  the  act  was 
attempted  to  be  vindicated,  upon  the  ground  that,  under  the  system 
of  creating  private  corporations,  which  prevailed  before  the  adoption 
of  the  constitution,  but  comparatively  a  small  number  of  the  commu-' 
nity  could  participate  in  the  rights,  privileges  and  profits  of  banking ; 
whereas  under  the  general  law,  the  many  might  have  privileges  which 
before  were  enjoyed  by  the  few ;  and  hence  the  doctrine  of  equal  rights 
and  equal  privileges,  so  much  cherished  by  the  people,  was  respected. 
In  other  words,  that  the  law  strack  a  death  blow  at  the  monopoly 
which  previously  existed.  This  reasoning  is  plausible ;  but  is  it 
sound.''  All  corporations  are,  to  a  certain  extent,  monopolies.  In 
the  language  of  Mr.  Justice  McLean,  in  the  case  of  Beaty  v.  Knowles, 
4  Pet.  168,  the  "exercise  of  the  corporate  franchise  is  restrictive  of 
individual  rights."  If  so,  it  is  difficult  to  sustain  the  construction 
contended  for  by  the  plaintiff,  on  the  ground  of  policy ;  for  in  propor- 
tion as  corporations  are  created,  in  the  same  proportion  are  the  rights 
of  individuals  restricted ;  so  that,  although  more  individuals  would, 
under  the  general  banking  law,  become  members  of  banking  corjK)- 
rations,  yet  the  consequences  would  be  an  increase  of  institutions  ad- 
mitted to  be  monopolies  and   restrictive  of'  individual  rights.     The 
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remedy  for  the  mischief,  then,  would  certainly  be  worse  than  the  mis- 
chief itself;  and  I  think  a  community,  like  an  individual,  should  en- 
dure a  lesser  evil,  if,  in  attempting  to  cure  it,  a  greater  one  would  be 
entailed  upon  them.     »     «     * 

[This  case  held  the  Michigan  banking.act  to  be  unconstitutional.] 

See  note,  supra,  p.  32. 


Sec.  57b.     Same.  |  ] 

DEADY,  J.,  IN  WELLS,  FARGO  f&  CO.  v. 

00jV(PANY, 


NORTHERN  PACIFIC  EY. 


1884,  Circuit  Court  of  Oregon\  23  Fe  I.  Rep.  469,  on  pp.  473-4, 
in  a  suit  by  the  Wells  Fargo  Express  Cpmpany,  organized  under  a 
special  act  of  the  territory  of  Colorado,  J6  constrain  the  railway  com- 
pany to  furnish  it  with  express  facilities  in  Oregon,  says : 

Another  objection  is  made  to  the  relief  demanded  in  this  bill  on 
the  ground  of  the  inability  of  the  plaintiff  to  exercise  the  powers 
clairhed  by  it  in  Washington  Territory,  and  that  is  that  it  is  created  by  a 
special  act  of  Colorado.  This  objection  is  founded  upon  section  1889, 
of  the  Revised  Statutes,  which  is  applicable  to  all  territories,  and 
reads  as  follows: 

"The  legislative  assemblies  of  the  several  territories  shall  not  grant 
private  charters  or  special  privileges  ;  but  they  may,  by  general  incor- 
poration acts,  permit  persons  to  associate  themselves  together  as  bodies 
corporate  for  mining,  manufacturing  and  other  industrial  pursuits,  or  the 
constnaction  or  operation  of  railroads,  wagon  roads,  irrigating  ditches, 
and  the  colonization  and  improvement  of  lands  in  connection  there- 
with, or  for  colleges,  seminaries,  churches,  libraries,  or  any  other 
benevolent,  charitable  or  scientific  association." 

Now,  it  is  argued,  first,  that  because  a  corporation  can  not  be 
organized  in  Washington  Territory  by  a  special  act  of  the  legislature, 
but  must  be  organized  under  a  general  law;  therefore,  a  corporation 
existing  before  this  restriction  was  made,  under  a  special  act  of  a  sister 
state  or  territory,  can  not  come  into  that  territoiy  and  exercise  the  pow- 
ers, although  they  are  in  no  way  excluded  by  the  law  of  the  land,  or 
contrary  to  the  public  policy.  The  ground  is  that  it  is  not  brought 
into  being  in  the  peculiar  or  particular  way  in  which  the  general  law 
now  requires  corporations  to  be  formed  in  Washington  Territory ;  but 
I  can  not  see  that  there  is  anything  in  this  objection.  There  is  noth- 
ing in  this  section  ( 1889)  to  prevent  any  corporation  exercising  its 
powers  in  Washington  Territory  in  particular  cases.  Everybody  -who 
is  familiar  at  all  with  the  history  of  the  growth  and  organization 
of  corporations  in  the  United  States  knows  that  this  rule,  requiring 
corporations  to  be  organized  under  a  general  law,  is  the  growth  of 
some  years,  and  has  grorjun  out  of  the  confusion,  corruption,  the 
partial  and  inequitable  legislation  that  was  the  result  of  allowing 
parties  to  go  before  the  legislature  and  ask  for  a  special  charter. 
The  time  of  the  legislature  was  unnecessarily  consumed  by  it;  the  in- 
tegrity of  the  members  of  the  legislature  was  unduly  exposed ;    or, 
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through  the  ignorance  or  carelessness  of  the  legislature,  and  the 
astuteness  and  diligence  of  designing  and  overreaching  men,  there 
were  constantly  coming  to  light  obscure  clauses  in  these  acts  of  the 
legislature,  giving  powers  and  granting  privileges  which  were  unjust, 
inequitable,  and  which  would  never  have  been  done  with  the  knowl- 
edge of  the  legislature. 

Therefore,  owing  to  the  evils  resulting  to  the  territory  of  Washing- 
ton, to  the  people  and  to  the  legislature,  this  act  was  passed,  and  has 
no  reference  whatever  to  the  fact  whether  a  corporation,  otherwise 
formed,  might  exercise  powers  in  that  territory  not  prohibited  or  con- 
trary to  its  public  policy.  It  is  a  matter  of  no  moment  whatever  to 
Washington  Territory  that  corporations  in  Colorado  are  created  by 
special  acts.  The  people  of  the  latter  territory  are  not  corrupted  by 
it ;  the  legislature  is  not  corrupted  by  it ;  their  time  is  not  taken  up 
with  it.  The  only  interest  that  they  have  in  the  matter  is  the  interest 
that  any  portion  of  the  people  of  the  United  States  have  in  the  wel- 
ifare  of  2^1  the  other  people  in  the  United  States.  See,  also,  on  this 
point,  tHe  remarks  of  Mr.  Justice  Field  in  Cowell  v.  Springs  Co.,  100 

u.  s.  4 

pte.  11879,  Cowell  v.  Springs  Company,  100  TJ.  S.  55. 


^af 


Sec.  58.     Same.     (3)    Difference  between  method  by  general  and 
by  special  laws. 

MOKELUMNE'  HILL  CANAL  AND  MINING  CO.  v.  WOODBURY.^ 

1859.     In  The  Supreme  Court  OF  California.     14  Cal.  424-428 ; 
73  Am.  Dec.  658. 

Cope,  J.,  delivered  the  opinion  of  the  court,  Baldwin,  J.,  and 
Field,  C.  J.,  concurring. 

It  is  alleged  in  th_e^  complaint  that  the  plaijitiff  is  a  corporation,  and 
this" allegation  being  denied  in  the  answer,  the  casTwas  tried  in  the 
c6urti3?rla'vv  upon  that  issue  alone.  The  plaintiff  dates  its  corporate 
existence  as  far  back  as  1852,  and  claims  to  have  been  duly  and  reg- 
ularly incorporated  under  the  general  act  of  1850,  prbviding  for  the 
formation  of  corporations  for  manufacturing,  mining,  mechanical  and 
chemical  purposes.  Section  122  of  that  act  provides  that  any  three  or 
more  persons,  who  may  desire  to  form  a  company  for  either  of  these 
purposes,  "may  make,  sign  and  acknowledge  before  some  officer 
competent*  to  take  the  acknowledgment  of  deeds,  and  .file  inthe  office 
ofjlie  clerk  of  the  county  in  which  the  business  of  the  corhpany  shall 
be  carriSiroti,  and  a  duplicate  thereof  in  the  office  of  the  secretary  of 
state,  a  certificate  in  writingl|"  etc.  "iSection  i23provides,  that  "when 
the  certificate' shall  be  filed  as  aforesaid,''  the  persons  executing  the 
ame^andlEeTr  sucQessoTsT'sharrBeTIBody'politic  and  cSTpOTStC.  Sec- 
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tion  130  provides,  that  "the  copy  of  any  certificate  of  incorporation 
filed  in  pursuance  of  this  act,  certified  by  the  county  clerk  or  his 
deputy,  to  be  a  true  copy,  and  of  the  whole  of  such  certificate,  shall 
be  received  in  all  courts  and  places  as  presumptive  legal  evidence  of  the 
facts  therein  stated.  On  the  trial  of  the  case,,it  was  shown  that  a  certifi- 
cate, in  conformity  with  the  requirements  of  the  act  had  been  filed  in 
the  office  of  the  clerk  of  the  proper  county,  and  a  certified  copy  there- 
of was  produced  and  read  in  evidence,  but  it  was  not  shown  that  a 
duplicate  had  been  filed  in  the  office  of  the  secretary  of  state.  It  ap- 
peared in  proof  that  the  company  had  been  doing  business  as  a  corpo- 
ration since  1852,  but  the  court  held,  that  as  it  was  not  shown  that  a 
duplicate  had  been  filed  as  requTredby  the  act,  the  evidence  did  not 
es&BIis^the  fact  of  incorporation.  '  "" 

'""The  general  "fuTe  is,'TKarThe  existence  of  a  corforation  may  be 
f  roved  by  producing  its  charter^  and  showing  acts  of  user  under  it; 
but  this  rule  has  no  application  to  a  corporation  formed  under  the  pro- 
visiqns  of  a  general  statute^  requiring  certain  acts  to  be  performed 
before  the  corporation  can  be  considered  in  esse,  or  its  transactions^ 
possess  any  validity.  The  existence  of  a  corporation  thus  form.ed 
must  be  proved  by  showing  at  least  a  subs'tanfiql  compliance  with  the 
requirements  of  the  statute.  Bui  there  is  a  broad  and  obvious  distinc- 
tion'between  sucfTactTas'are  declared  to  be  necessary  steps  in  the  process 
of  incorporation,  and  such  as  are  required  of  the  individuals  seeking 
to  become  incorporated,  but  which  are  not  made  prerequisites  to  the 
assumption  of  corporate  powers.  InrespecTTot/ie  fortner,  any  ma- 
terialjomission  will  be_fafal  to_tJie  existence  of  the  corporation,  and 
maybe  taken  advantage  of ,  collaterally',  in  'any\forin  in  which  the 
fact  of  incorporation  can  properly  be  called  in  question.  In  respect 
to  the  latter,  the  corporation  is_  responsible  only  to  the  government, 
dnd'tTTa  direct  proceeding  to  forfeit  its  chart  erT'TTie  rtghi  of  the 
plaintiff  to  be  considered  a  corporation,  and  to  exercise  corporate 
powers,  depends  upon  the  fact  of  the  performance  of  the  particular 
acts  named  in  the  statute  as  essential  to  its  corporate  existence.  Un- 
der the  issues  presented  in  the  pleadings,  there  is  no  doubt  that  per- 
formance of  these  acts  should  have  been  shown,  and  if  the  filing  of 
the  duplicate  of  the  certificate  of  incorporation  is  to  be  regarded  as 
one  of  them,  the  court  below  properly  held  that  the  existence  of  the 
corporation  had  not  been  established.  But  we  do  not  see  upon  what 
principle  such  a  construction  of  the  statute  is  admissible.  It  is  cer- 
tainly not  justified  by  the  natural  and  ordinary  import  of  the  language 
used,  which  must  furnish  the  rule  of  construction,  unless  a  contrary 
intention  clearly  appear.  Section  122  of  the  act  provides,  as  we  have 
seen,  for  the  filing  of  a  certificate  with  the  clerk,  and  a  duplicate  with 
the  secretary  of  state;  but  section  123  declaresJhat:ffi:h.eXL_th.e  cer-tif- 
catc  shall  be  filed,  the  persons  execuEingthe  same  and  their  successors, 
sBarrbe  a  body  poliflCand  corporate.  "TEejnteniion.  of  the  legislature 
clearly"wJrs,"that7"so  far  "aTindividuals  are  concerned,  the  corporation 
should  acquire  a  valiJlegal  existence  upon  the  filing  of  the  certificate. 
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The  filing  of  the  duplicate  is  exclusively  a  m atter  b e tween  the  corpo- 
ration and  the  state.  The  rights  and  privileges  conferred  by  the""stat- 
ute  vest'in  the  corporationupon  the  filing  of  the  certificate,  andean 
be" divested  only  b  a  direct  proceeding  lor  thaf  purpose.  If  Hie 
duplicate  has  not  n  §le9,  the  assumption  of  the"cbrp6rate  powers 
amounts  simply  tc  usurpation  of  the  sovereign  rights  of  the  state, 
the  remedy  for  whion  rests  with  the  state  alone. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

iVbJfi.  See  below,  cases  upon  Oonditiona  Precedent  to  Valid  Corporate  Ex- 
istence, pp.  585,  614,  630 ;  When  Does  Corporate  Existence  Begin?  pp.  665- 
585 ;  also,  Schemes  of  Organization. 


Sec.  59.    (2)    Same.    By  i/ipnt^ion. 

DUNN  Et  Al.  v.  THf  iUNIVEpSITY  OF  OEEGON.' 

1881.     In  the  Supreme  Cc^rt  of  Pregon.     9  Oregon   Reports 

'  357-362' 

This  suit  was  brought  by  resoondepts  in  the  circuit  court  for  Lane 
county,  to  set  aside  a  conveyartee^f  real  property  situated  in  said' 
county,  from  the  Union  University  Association  to  the  said  board  of 
directors  of  the  University  of  Oregon,  executed  on  or  about  Decem- 
ber 31,  1873,  upon  the  ground  of  fraud,  and  to  subject  such  property 
to  the  payment  of  certain  judgments,  which  had  been  recovered  in 
said  court  by  respondents  against  said  association. 

The  complaint  alleges  the  due  incorporation  of  the  Union  University 
Association  as  a  private  corporation  under  the  laws  of  Oregon,  and 
the  creation  of  the  board  of  directors  of  the  University  of  Oregon  by 
act  of  the  legislature,  approved  October  19,  1872,  subsequently 
changed  to  the  "Regents  of  the  University,"  by  act  of  the  legislature 
October  21,  1876.  It  also,  shows  that  in  the  year  1873,  and  prior  to 
the  conveyance  sought  to  be  impeached,  the  Union  University  As- 
sociation became  indebted  to  the  respondents  severally  in  large  amounts 
which  have  never  been  paid.  That  at  the  time  said  indebtedness  ac- 
crued, and  prior  thereto,  said  association  was  the  owner  in  fee-simple 
of  certain  real  property  in  Eugene  City,  in  said  county,  worth  $50,000, 
and  gives  a  description  of  it  by  metes  and  bounds.  That  said  real 
estate  was  all  the  property  owned  by  said  association,  and  that  by 
conveying  it  to  the  board  of  directors  of  the  University  of  Oregon,  it 
made  itself  insolvent,  and  thereupon  became  and  has  ever  since  re- 
mained wholly  unable  to  pay  its  debts.  That  said  conveyance  was 
■  executed  in  fraud  of  the  rights  of  the  respondents,  and  for  the  purpose 
.of  hindering  and  delaying  them  in  collecting  their  said  debts,  and  that 
there  was  no  consideration  therefor,  and  these  facts  were  fully  within 

•  Arguments  omitted.    Parts  of  opinion  omitted. 
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the  knowledge  of«  said  board  of  directors  when  they  received  said  con- 
veyance. 

Prior  to  instituting  this  suit  the  respondents  severally  duly  recov- 
ered judgments  against  the  Union  University  Association  upon  their 
said  claims,  in  said  circuit  court,  and  caused  them  to  be  duly  docketed 
in  said  county,  and  executions  to  be  issued  and  placed  in  the  hands 
of  the  sheriff  for  service,  which  were  duly  returned  by  him  wholly 
unsatisfied. 

The  board  of  regents  demurred,  and  the  court  below  overruled 
the  demurrer,  and  upon  their  failing  to  answer,  rendered  a  decree  for 
respondents  as  prayed  for  in  their  complaint.  Frofti  this  decree  the 
board  of  regents  have  brought  this  appeal. 

By  the  court,  Watson,  J. : 

That  the  state  university  itself  was  incorporated  under  the  provis- 
ions of  the  act  of  October  19,  1872,  entitled  "an  act  to  create,  organ- 
ize and  locate  the  university  of  the  state  of  Oregon,"  is  not  claimed; 
but  that  the  "board  of  directors"  created  by  that  act  was  an  incor- 
porated body  can  hardly  be  denied.  Section  2  declares:  "The  gen- 
eral government  and  superintendence  of  the  university  shall  vest  in  a 
board  of  directors,  to  be  denominated  the  board  of  directors  of  the 
university  of  Oregon,"  to  consist  of  nine  members,  all  of  whom  shall 
be  citizens  and  permanent  residents  of  the  state  of  Oregon." 

Section  4  provides:  "The  board  of  directors  shall  have  the 
custody  of  the  books,  records^,  buildings  and  all  other  property  of  the 
university.  All  lands,  money,  bonds,  securities  and  other  property 
which  shall  be  donated,  transferred  or  conveyed  to  the  said  board  of 
directors  by  gift,  devise  or  otherwise,  for  the  use  and  benefit  of  the 
university,  shall  be  taken,  received,  held  and  managed,  invested  and 
reinvested,  sold,  transferred  and  in  all  respects  managed,  and  the 
proceeds  thereof  used,  bestowed  and  invested  in  the  manner,  for  the 
purpose  and  under  the  terms  and  conditions  respectively  prescribed 
iby  the  act  or  gift,  devise  or  other  act  in  the  respective  cases.  They 
shall  have  power,  and  it  shall  be  their  duty,  to  enact  by-laws  for  the 
government  of  the  university ;  to  elect  a  president  of  the  university, 
and  the  requisite  number  of  professors,  instructors  and  employes,  and 
to  fix  their  salaries  and  the  term  of  office  of  each,  and  to  do  all  other 
acts  necessary  and  proper  to  carry  out  the  design  of  this  act." 

Sections  11  and  12  provide,  that  on  or  before  January  i,  1874, 
"The  Union  University  Association  of  Eugene  City,  Ore.,  shall  secure 
a  site  for  said  university  at  or  in  the  vicinity  of  Eugene  Citv,  and 
erect  thereon  and  furnish  a  building  for  the  use  of  the  state  uni- 
versity, on  a  plan  to  be  approved,  and,  after  the  erection  of  the 
same,  to  be  accepted  by  the  board  of  commissioners  for  the  sale  and 
management  of  the  school  and  university  lands,  and  for  the  invest- 
ment of  the  funds  arising  therefrom ;  said  building  and  furniture  to 
be  of  not  less  value  than  $50,000;  and  to  convey  the  said  site  and 
building,  in  fee-simple,  free  from  all  incumbrances,  to  said  board  of 
directors,  on  or  before  said  January  i,  1874." 

By  an  amendatory  act,  passed  October  16,  1874,  the  time  was  ex- 
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tended  to  January  i,  1877)  foi"  securing  such  site>and  building  and 
conveying  them  to  the  board  of  directors. 

While  it  can  not  be  denied  that  some  of  these  powers  might  be  ex- 
ercised by  a  board  of  directors  in  their  collective  capacity,  without 
being  incorporated,  it  is  eqiially  undeniable  that  some  of  them  could 
not.  The  capacity  and  power  to  take  conveyances  of  lands  and  hold 
and.  dispose  of  them  for  the  use  and  benefit  of  the  university,  accord- 
ing to  the  various  and  diverse  trusts  imposed  upon  them  by  their 
donors,  and  to  transmit  title  to  lands  to  their  successors  in  office  in 
perpetual  succession,  without  intermediate  conveyances,  could  not  be- 
long to  this  board  of  directors  unless  incorporated. 

It  is  true  the  legislature  has  not  declared  it  to  be  a  corporation  in 
express  terms,  but  this  was  not  essential.  (Angell  &  Ames  on  Cor- 
porations, §  76;   Thomas  v.  Dakin,  22  Wend.  70,  103,  106.) 

'■'■It  is  indeed  a  frincifle  of  law  nohich  has  been  ofte^n^  acted  on, 
that  where  rights,  privileges  and  powers  are  granted  by  law  to  an 
association  of  persons  by  a  collective  natne,  und  there  is  no  mode  by 
which  such  rights  can  be  enjoyed,  or  such  powers  exercised,  without 
acting  in  a  corporate  capacity,  such  associations  are,  by  implication, 
a  corporation,  so  far  as  to  enable  them  to  exercise  the  rights  and 
powers  granted."   (Angell  &  Ames  on  Corporations,  §  78.)    *    *    * 

The  decree  of .  the  court  below  is  affirmed  with  costs. 

Decree  affirmed. 

Note.  Creation  by  implication.  1.  No  precise  words,  sach  as  found,  erect, 
establish,  create,  or  incorporate,  are  necessary,  provided  the  legislative  in- 
teiit  be  manifest.  1613,  Sutton's  Hospital,  10  Coke  30,  siipra,  p.  264 ;  1817, 
Denton  v.  Jackson,  2  Johns.  Oh.  (N.  Y.)  320;  1828,  North  Hempstead  v. 
Hempstead,  2  Wend.  (N.  Y.)  109;  1829,  Elver  Tone  v.  Ash,  21  E.  0.  L.  152,  10 
Barn.  &  0.  349 ;  1839,  Thomas  v.  Dakin,  22  Wend.  9  on  94,  mpra,  p.  19 ;  1857, 
Bow  V.  AUenstown,  34  N.  H.  351,  69  Am.  D.  489;  1869,  O.  &  V.  E.  E.  Co.  v. 
Plumas  Co.,  37  Cal.  354  (^contra) ;  1870,  Liverpool  Ins.  Co.  v.  Mass.,  10  Wall. 
(U.  S.)  566;  1881,  Cent.  Ag.  &  Mech.  Assn.  v.  Ala.G.  L.  Ins.  Co.,  70  Ala. 
120,  3  Am.  &  Eng.  C.  C.  78;  1884,  Walsh  v.  Trustee  N.  Y.  &  B.  Bridge,  96 
N.  Y.  427,  6  Am.  &  E.  C.  C.  45;  1889,  People,  ex  rel.,  v.  Wemple,  52  Hun 
(N.  Y.)  434;  1894,  Shields  v.  Clifton  Hill  L.  Co.,  94  Tenn.  123,  45  Am.  St.  E. 
700;  1896,  Edgworth  v.  Wood,  58  N.  J.  L.  463,  supra,  p.  29;  1898,  Andrews 
Bros.  V.  Youngstown  Coke  Co.,  86  Fed.  E.  585. 

2.  The  implication  may  arise  from  legislative  recognition  or  ratification. 
1830,  Society  for  Propagation,  of  Gospel  v.  Town  of  Pawlet,  4  Peters  (U.  S.) 
480,502;  1839,  Mclntyre  Poor  School  v.  Zanesville,  9  Ohio  203 ;  1841,  Will- 
iams V.  Union  Bank,  2  Humph.  (Tenn.)  339;  1864,  People  v.  Farnham,  35  111. 
562;  1867,  Toledo  P.  &  W.  E.  E.  v.  Town  of  Chenoa,  43  111.  209;  1884,  Walsh 
V.  Trustees,  96  N.  Y.  427,  6  Am.  &  Eng.  0.  C.  45;  1894,  Shields  v.  Clifton  Hill 
L.  Co.,  94  Tenn.  123,  45  Am.  St.  E.  700;  1894,  Andes  v.  Ely,  158  U.  S.  312. 

3.  Or  by  a  grant  of  lands  to  be  held  as  a  corporation  holds  lands.  1468, 
"If  the  king  granted  land  to  the  men  or  inhabitants  of  D.  to  their  heirs  and 
successors,  rendering  rent  therefor,  as  to  everything  touching  tins  land  they 
are  a  corporation,  but  for  no  other  purpose."  Eolle's  Abr.  Corp.  F,  cit- 
jaig  Y.  B.  7  Ed.  4,  30;  1817,  Denton  v.  Jackson,  2  Johns.  Ch.  (N.  Y.)  320; 
1828,  North  Hempstead  v.  Hempstead,  2  Wend.  (N.  Y.)  109;  1830,  Society  for 
Prop,  of  Gospel,  etc.,y.  Town  of  Pawlet,  4  Peters  (U.  S.)  480;  1840,  Commis- 
sioners of  Bath  V.  Boyd,  1  Ired.  Law  (N.  C.)  194;  1865,  People  v.  Schermer- 
horn,  19  Barb.  (N.  Y.)  540. 

4.  Or  by  grants  of  powers.    1154-89,  "Of  ancient  times  the  inhabitants  of 
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a  vill  were  incorporated  when  the  king  granted  to  them  to  have  a  merchant 
guild."  Eolle,  Abr.,  Corporations  F,  p.  513,  citing  Register  of  Writs,  219,  10 
Co.  30.  But  see  1  Kyd,  64.  (The  first  printed  edition  of  the  Register  was  in 
1531,  but  Coke  claims  to  have  had  edition  containing  entries  of  writs  used  prior 
to  the  Norman  Conquest.  Pr&fme,  10  Rep.  The  Register  is  usually  consid- 
ered as  dating  in  the  reign  of  Henry  II,  1154-1189.)  1831,  Justices  of  Cum- 
berland v.- Armstrong,  3  Dev.  (N.  C.)  284;  1839,  Thomas  v.  Dakin,  22  Wend. 
(N.  Y.)  9  oh  94,  supra,  Tp.  19;  1844,  Proprietors,  etc.,  of  Southhold  v.  Horton,  6 
Hill  (N.  Y.)  501;  1857,  Bow  v.  Allenstown,  34  N.  H.  351 ;  1870,  Liverpool  Ins. 
Co.- V.  Mass.,  10  Wall.  (TJ.  S.)  566;  1896,  Edgworth  v.  Wood,  58  N.  J.  L.  463, 
supra,  p.  29;  1898,  Andrews  Bros.  v.  Youngstown  C.  C,  86  Fed.  R6p.  585. 

5.   By  grant  to  successors.     1829,  Conservators  of  River  Tone  v.  Ash,  10 
Barn.  &  C.  349. 

'  6.  But  in  order  that  a  grant  of  powers  'v^ill  have  the  effect  to  create  a  cor- 
poration by  implication,  they  must  be  really  corporate  powers,  and  not 
merely  such  as  could  as  well  be  exercised  by  unincorporated  persons  or 
associations.  1830,  Stebbinav.  Jennings,  10  Pick.  (Mass.)  172;  1858,  Shelton 
V.  Banks,  10  Gray  (Mass.)  401. 


See.  59a.  (3)  Same.  By  consolidation.     See  infra,  pp.  984-1007. 


CHAPTER  31 
LIMITS  ON  THE  POWER  OFlTHE  llTATE  TO  CREATE. 

ARTICLE    I.       FROM     THE    NATURE \oF     LEBISLATIVE    AUTHORITY. 

Sec.  60.  (a)  Delegation:  GenerOT-*ole :  There  can  be  no 
general  delegation  of  legislative  authority  to  create  corpora- 
tions. 

See  Franklin  Bridge  Company  v.  "Wood,  supra,  p.  279,  and  note  below, 
p.  304. 


Sec.  61.      (b)  .£';irc^/^«o»j,  or  apparent  exceptions : 

I.     Territorial  legislatures. 

EIDDICK,  Chaikman,  Etc.,  v.  AMELIN  Et  Al. 

182 1.     In  the  Supreme  Court  of  Missouri.      1  Missouri  Reports 

5-7- 

Cook,  J.,  delivered  the  Opinion  of  the  court.-  This  is  a  writ  of 
error,  prosecuted  to  reverse  the  judgment  of  the  circuit  court  of  St. 
Louis  county  in  an  action  of  debt  instituted  by  the  plaintiff,  Riddick, 
as  chairman  of  the  board  of  trustees  of  the  town  of  St.  Louis,  on  a 
bond  executed  by  said  defendants  to  said  chairman.  To  which  the 
defendants  plead  that  said  Riddick  and  others,  trustees  of  said  town, 
fraudulently  represented  that  they  had  legal  right  to  lease  a  certain 
ferry,  and  that  said  Riddick,  as  chairman  of  the  board  of  trustees, 
was  authorized  to  make  and  execute  such  lease,  and  that  said  bond 
was  executed  in  consideration  of  a  lease  so  made  by  said  chairman  to 
the  defendant,  Amelin.  To  this  plea  the  plaintiff  replied :  The  act 
of  the  territorial  legislature,  authorizing  the  incorporation  of  tovvns  ; 
the  order  of  the  court  of  St.  Louis  county  incorporating  the  town  of 
St.  Louis ;  the  act  of  said  legislature  authorizing  said  corporation  to 
license  and  regulate  ferries  therein,  and  the  ordinance  of  said  corpo- 
ration authorizing  the  chairman  thereof  to  let  and  license  such  ferries. 
To  which  replication  the  defendants  agreed  to  demur  generally,  and 
except  to  the  legal  force  and  effect  of  the  statute  authorizing  the  in- 
corporation of  towns,  and  to  the  right  of  said  trustees  to  have  of  and 
from  any  person  licensed  to  keep  a  ferry  in  said  town  more  than 
one  hundred  dollars  for  such  license. 

In  support  of  the  first  point,  it  is  insisted  by  the  defendants  that 
nothing  short  of  sovereign  power  can  create  a  corporation ;   that  the 

(302) 
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territorial  legislature  was  not  sovereign,  and  hence  draw  the  con- 
clusion_  that  the  act  of  that  legislature  had  not  the  force  and  effect  of  a 
law.  That  the  power  which  creates  a  corporation  must  be  sovereign 
as  to  that  matter  is  a  principle  which  seems  to  be  well  settled ;  but 
sovereignty  may  be  either  general  or  limited,  absolute  or  controllable. 
If  this  be  not  true,  sovereignty  could  exist  nowhere  but  with  the  orig- 
inal power  of  making  laws,  which  alone  is  absolute.  The  power  to 
legislate  on  any  subject  is  sovereign  as  to  that  matter,  and  to  general 
sovereignty  is  incident  the  power  of  general  legislation.  It  remains 
then  only  to  ascertain  the  ppwer  of  the  territorial  legislature,  under 
the  act  of  congress  creating  that  body,  and  vesting  it  with  legislative 
powers.  It  seems  to  be  admitted  that  congress  possessed  the  power 
of  legislating  for  the  territory,  with  no  other  limitations  than  such  as 
were  imposed  by  the  federal  constitution,  and  it  has  npt  been  denied 
that  the  establishment  of  the  territorial  government  with  legislative 
powers  was  a  constitutional  exercise  of  the  powers  of  congress.  If 
congress  could  impart  to  the  territorial  legislature  a  power  to  legislate 
on  any  subject  in  relation  to  the  government  of  the  people  of  the  ter- 
ritory, that  power  might,  by  the  same  authority,  be  made  as  general 
as  the  legislative  powers  of  congress  over  such  territory;  and  that 
congress  intended  to  vest  the  territorial  legislature  with  general  pow- 
ers, for  the  government  of  the  inhabitants  thereof,  is  manifest,  the 
terms  of  the  provisions  being  general,  with  a  restrictive  proviso,  that 
no  law  should  be  passed  inconsistent  with  the  constitution  of  the 
United  States. 

The  territorial  legislature,  then,  had  power  to  make  all  laws  which 
they  might  deem  conducive  to  the  good  government  of  the  inhabitants 
of  said  territory,  and  the  right  being  reserved  by  congress  to  disap- 
prove and  thereby  revoke  any  law  passed  by  said  legislature,  does  not 
render  the  power  of  such  legislature  less  sovereign  in  relation  to  one 
subject  of  their  legislation  than  another;  it  is  sovereign  as  to  all,  sub- 
ject to  the  control  of  congress.  On  the  second  part,  it  was  contended 
by  the  plaintiff's  counsel  that  the  corporation  was  not  limited  by  law 
as  to  the  sum  which  they  may  demand  for  ferry  license  within  the 
limits  of  their  corporation,  and  if  they  are,  the  defendants  having  ex- 
ecuted their  bond  to  the  chairman,  can  not  avoid  it  by  showing  that  it 
was  given  for  the  payment  of  a  sum  which  the  trustees  had  no  right 
to  demand. 

The  fourth  section  of  the  act  extending  certain  powers  to  said 
trustees. (Acts  of  1814— '15)  provides  that  said  trustees  shall  have  full 
power  to  license  and  regulate  ferries  established  within  their  limits, 
and  to  apply  the  license  money  to  the  use  of  the  town.  Here  the 
court  see  no  other  power  vested  in  the  trustees  than  such  as  had 
been  given  by  law  to  the  courts  of  the  several  counties  on  that  sub- 
ject. On  the  last  point  the  court  can  not  see  the  propriety  of  the 
reasoning  why  this  is  assimilated  to  an  individual  transaction  not  regu- 
lated by  special  enactment.  It  is  the  statute  which  authorizes  the 
trustees  to  license  and  regulate  ferries  within  their  limits.  The  terms 
of  such  license  and  manner  of  such  regulations  were  .prescribed  by 
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law,  and  not  left  to  the  discretion  of  the  trustees  who  were  to  exercise 
those  powers.  It  is  the  opinion  of  the  court  that  the  trustees  were 
not  authorized  by  law  to  demand,  or  exact  of  any  person,  -more  than 
one  hundred  dollars  for  any  such  license,  and  that  any  obligation  or 
promise  for  the  payment  of  a  greater  si/m  for  such  license  is  void 
and  not  obligatory  on  the  party  making  it.  It  is,  therefore,  consid- 
ered and  adjudged,  that  the  said  judgment  of  the  circuit  court  of  the 
county  of  St.  Louis  be  affirmed,  and  that  said  defendants  recover  of 
the  said  Thomas  F.  Riddick,  chairman  as  aforesaid,  their  costs  by 
them  about  their  defense  of  this  writ  of  error  expended,  etc. 


Note.    See  below,  Note  on  delegation  of  power  to  create  corporations. 


See.  62.     Same,  (2)  Regents  of  iPniverpity  of  New  York: 

2  Rev.  St.  N.  Y.,  p.  1474.     Laws  of  1892,  c.  378,  provides: 

§  27.  Charters. — The  regents  [of  thaf  University  of  New  York, 
established  in  1784]  may,  "by  an  nigjimment  under  their  seal  and 
recorded  in  their  office,  incorporate  any  university,  college,  academy, 
library,  museum  or  other  institution  or  association  for  the  promotion 
of  science,  literature,  art,  history  or  other  department  of  knowledge, 
under  such  name,  with  such  number  of  trustees  or  other  managers, 
and  with  such  powers,  privileges  and  duties,  and  subject  to  such  limi- 
tations and  restrictions  in  all  respects  as  the  regents  may  prescribe  in 
conformity  to  law."  (As  Am.  by  L.  1893,  c.  859,  going  into  effect 
June  I,  1895.) 

Note.     Delegation  of  power  to  create  corporations. 

1.  In  Eng'land:  Although  it  was  early  stated  that  the  Idng  could  not  dele- 
gate his  power  to  create  a  corporation  (2  Henry  VII,  13,  10  Coke  Rep.  27)  it 
has  been  settled  otherwise  on  the  theory  of  the  viia.^\ia.  qui  foA^it  per  alium  factt 
perse.  This  authority  has  been  delegated  for  the  creation  of  a  single  corpora- 
tion, or  for  an  indefinite  number.  (1  Kyd  50;  1  Bl.  Com.  473.)  The  chancel- 
lor of  the  university  of  Oxford  has  a  general  power  by  charter  to  create 
corporations,  and  has  created  many,  including  trading  corporations,  to  serve 
the  students.  (1  Bl.  Com.  474;  Angell  &  A.,  §  74.)  The  lords  and  proprie- 
tors of  Maryland  (McKim  v.  Odom,  3  Bland  Ch.  416,  supra,  p.  222)  and  of 
Pennsylvania  (3  Wils.  Lect.  409)  exercised  such  delegated  authority  (Ang.  & 
Ames,  §  74). 

Parliament,  in  theory  not  exercising  delegated  but  original  sovereign 
authority,  and  not  hampered  by  constitutional  restrictions,  can  delegate, 
either  generally  or  specially,  its  power  to  create  corporations.  Morawetz 
Corp.,  §  15;  Am.  &'Eng.  Ency.,  vol.  7,  p.  645  {2&  ed.). 

2.  In  the  United  States:  (a)  In  g'eneral.  For  the  reasons  that  there  is  no 
executive  with  authority  to  create  corporations  in  the  United  States,  that  this 
function  pertains  to  legislative  bodies  exclusively,  and  these,  with  us,  exercise 
only  delegated,  and  not  original  power,  and  that  the  creation  of  a  corporation 
is  the  enactment  of  a  law  that  requires  the  exercise  of  discretion,  it  is 
held  that  there  can  be  no  general  delegation  of  the  power  to  create  corpora- 
tions in  this  country,  on  the  maxini,  delegatus  delegare  non  potest.  Franklin 
Bridge  Co.  v.  Wood,  14  Ga.  80,  supra,  p.  279;  1884,  State  v.  Simons,  32  Minn. 
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640 ;  1821,  Cohen's  v.  Virginia,  6  Wheat  (U.  S. )  264,  442 ;  1822,  In  re  St.  Mary's 
Church,  7  S.  &  E.  (Pa.)  517;  1843,  Case  of  Borough  of  West  Philadelphia,  5 
Watts  &  S.  281;  1856,  State  v.  Armstrong,  3  Sneed  (Tenn.)  634;  1858,  Mayor, 
V.  Shelton,  1  Head  (^Tenn.)  24;  1885,  Factors'  &  Traders'  Ins.  Co.  v.  N.  H.  P. 
Co.,  37  La.  Ann.  233;  1889,  Heiskell  v.  Chickasaw  Lodge  No.  8,  87  Tenn.  668. 
What  violates  and  what  does  not  violate  this  doctrine  are  well  illustrated  by 
the  two  cases  of  State  v.  Armstrong,  3  Sneed  (Tenn.)  634,  and  Mayor  v.  Shel- 
ton, 1  Head  (Tenn.)  24,  to  the  effect  that  "when  the  extent,  character  of  pow- 
ers and  objects  of  incorporation  are  fixed  by  the  legislature,"  and  not  left  to 
the  persons  themselves  seeking  incorporation,  or  the  body  to  whom  certain 
ministerial  acts  are  delegated,  there  is  no  delegation  of  legislative  powers. 

(6)  Apparent  exceptions:  (1)  The  power  of  the  regents  of  the  University 
of  New  York,  as  above  indicated,  however,  is  discretionary  to  a  great  extent, 
and  Mr.  Morawetz  (§  15,  note  5)  considers  this  a  valid  delegation  of  power. 
Thomas  v.  Dakin,  22  Wend.  110.  The  power  to  create  churches  under  the 
Pennsylvania  act  of  1791  (3  Pa.  Laws  40)  was  largely  discretionary,  to  be  ex- 
ercised by  those  seeking  incorporation,  and  the  courts  and  attorney-general. 
(Case  of  St.  Mary's  Church,  7  S.  &  R.  (Pa.)  517.) 

By  the  present  New  Jersey  law  "The  certificate  of  incorporation  may  also 
contain  any  provision  which  the  incorporation  may  choose  to  insert  *  *  * 
creating  *  *  *  the  powers  of  the  corporation,  the  directors  and  the  stock- 
holders   *    *    *    not  inconsistent  with  this  act."     N.  J.  L.  1896,  Am.  1898,  §8. 

See  EUerman  v.  Chicago  Junct.  Ry.  Co.,  49  N.  J.  Eq.  217,  holding  that  the 
eertifloate  of  incorporation  is  equivalent  to  special  act  of  the  legislature. 

Similar  provisions  exist  in  the  Delaware,  Connecticut  and  North  Carolina 
laws.  Such  provisions,  it  would  seem,  can  hardly  be  supported  under  the 
early  holdings.    They  do  not  seem  to  have  been  passed  upon. 

(2)  Ministerial  functions,  such  as .  certifying  compliance  with  laws,  re- 
cording articles,  etc.,  can  Jae  delegated — the  creative  power  in  such  cases  is 
that  of  the  legislature.  1853,  Franklin  Bridge  Co.  v.  Wood,  14  Ga.  80,  supra, 
p.  279;  1877,  In  re  New  York  Elevated  E.  Co.,  70  N.  Y.327;  1883,  Heck  v.'Mc- 
Ewen,  12  Lea  (Tenn.)  97;  1888,  Granby  Min.  &  S.  Co.  v.  Richards,  95  Mo. 
106.  There  seems  to  be  no  inherent  incapacity  in  the  nature  of  legislative 
power  that  prevents  its  delegation,  and  there  has  always  been  a  well  recog- 
nized exception  in  the  case  of  municipal  ordinances,  and  the  tendency  is  to 
extend  the  sphere  of  delegating  legislative  functions.  Am.  &  Eng.  Ency., 
vol.  6,  p.  1022  (2d  ed.) ;  Cooley'^  Const'l  Lim.,  p.  *120,  n.  1 ;  Oberholtzer,  The 
Eeferendum  in  America,  17. 

(3)  Congress  and  the  territorial  legislatures:  It  seems  never  to  have  been 
questioned  that  congress  could  not  delegate  a  general  power  to  create  corpo- 
rations to  the  territorial  legislatures,  on  the  ground  that  such  was  a  delega- 
tion of  delegated  powers.  Perhaps  aside  from  the  constitutional  power  to 
legislate  for  the  territories,  it  might  be  held  that  congress  does  not  exercise 
delegated  powers  in  its  purely  national  or  international  relations,  outside  of 
the  states  of  the  Union,  but  that  it  is  sovereign  in  those  particulars,  much  as 
the  parliament  of  England,  so  far  as  ways  and  means  are  concerned. 

See,  1821,  Douglas  v.  State  Bank,  1  Mo.  24;  1831,  Williams  v.  Bank  of 
Michigan, 7  Wend.  (N.  Y.)  539;  1844,  People  v.  Marshall,  1  Gilm.  (6  111.)  672; 
1851,  Myers  v.  Manhattan  Bank,  20  Ohio  283;  1852,  Vincennes  v.  University 
of  Indiana,  14  How.  (U.  S.)  268  ^  1864,  Allen  v.  Pegram,  16  Iowa  163;  1888, 
Carver  Mercantile  Co.  v.  Hulme,  7  Mont.  566;  1894,  Bashford-Burm.  Co.  v. 
Agua  Fria  C.  Co.,  35  Pac.  (Ariz.)  983. 

Territorial  corporations  become  state  corporations  upon  admission  of  the 
territory  to  the  Union,  as  a  state.  1820,  Vance  et  al.  v.  Farmers'  and  M. 
Bank,  1  Blackf.  (Ind.)  80;  1823,  Bank  of  Vincennes  v.  State,  1  Blackf.  (Ind.) 
267;  1884,  Kansas  Pac.  E.  Co.  v.  A.,  T.  &  S.  F.  E.  Co.,  112  U.  S.  414.  But 
see,  1851,  Myers  v.  Manhattan  Bank,  20  Ohio  283. 

They  are  subject  to  the  power  of  congress  to  control  or  abolish.  1887, 
United  States  v.  Church  of  Jesus  Christ,  5  Utah  361 ;  1889,  Mormon  Church 
v.  United  States,  136  U.  S.  1,  infra,  p.  906. 

See  below:   Limits  on  power  of  territorial  legislatures,  p.  332. 
20— WiL.  Cases. 
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/' 
ARTICLE  II.       LIMITS  ON   LEGISLATIVE  AUTHCiRITY,  FROM  THE  NATURE 

Olf    A    FR/ 


Sec  63.     («)   Can  not  be  forced  ®n  any /one. 

ELLIS  V.  MARSHALL.' 

1807.     In  THE  Supreme  Judicial  Court  ok  Massachusetts.     3 
Mass.  Reports,  269-279;   3  Am.  Dec.  49. 

[Ejectment  by  plaintiff,  claimed  under  a  sale,  by  the  Front  Street 
Corporation,  of  the  defendant's  land  to  pay  an  assessment  for  con- 
structing a  street.  The  corporation  was  composed  of  sundry  persons 
described  as  being  "owners  and  proprietors  of  the  land  over  which 
the  street  will  pass,"  the  defendant  being  one  of  such  proprietors,  and 
named  in  the  act  of  incorporation,  which  had  been  passed  upon  peti- 
tion by  a  majority  of  said  proprietors.  Marshall  had  not  been  one  of 
such  petitioners,  and,  although  a  public  notice  of  a  time  for  a  hearing 
by  all  persons  interested  was  given  by  the  general  court,  Marshall  did 
not  appear.  The  proprietors  were  duly  incorporated  and  authorized 
to  make  the  improvement,  levy  the  cost  upon  the  adjoining  lands,  and 
upon  failure  to  pay  the  assessment  made,  seize  and  sell  the  land.] 

Parker,  J.     From  the  foregoing  facts  and  the  arguments  thereon 

by  the  counsel,  it  appears  that  all  the  proceedings  of  the  corporation 

relative  to  the  assessment  and  sale  were  correct,  so  that  if  Marshall 

"were,  at  the  time  thereof,  a  member  of  the  corporation,  the  title  to  the 

•  demanded  premises  in  Ellis  could  not  be  disputed. 

We  are,  therefore,  necessarily  brought  to  the  question,  indeed,  the 
only  one  in  the  case,  whether  Marshall,  by  virtue  of  the  act  aforesaid, 
became  a  member  of  the  said  corporation,  subject  to  its  rules  and 
regulations,  and  liable  to  be  assessed  for  the  purpose  of  building  said 
street. 

The  counsel  for  the  plaintiff  have  contended. 

1.  That  by  the  virtue  of  the  act  itself,  Marshall  being  named  therein, 
he  became,  ipso  facto^  a  member  of  the  corporation,  the  legislature 
having  competent  power  to  compel  him  thereto. 

2.  That  should  this  not,  be  the  case,  the  foregoing  facts  contain 
sufficient  evidence  of  his  consent,  tacit  at  least,  to  the  passing  of  said 
act,  and  the  insertion  of  his  name  therein. 

The  detei'mination  of  the  first  point  requires  that  we  should  ascer- 
tain the  true  nature  and  character  of  this  legislative  proceeding.  If 
it  were  a  public  act,  predicated  upon  a  view  to  the  general  good,  the 
question  would  be  more  difficult.  If  it  be  a  private  act,  obtained  at 
the  solicitation  of  individuals,  for  their  priyate  emolument  or  for  the 

'  Statement   of   facts   abridged.     Arguments   omitted.     Part  of  opinion 
omitted. 
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improvement  of  their  estates,  it  must  be  construed,  as  to  its  effect 
and  operation,  like  a  grant.  We  are  all  of  opinion  that  this  was  a 
grant  or  charter  to  the  individuals  who  prayed  for  it,  and  those  who 
should  associate  with  them;  and  all  incorporations  to  make  turnpikes, 
canals  and  bridges  must  be  so  considered. 

Can  then  one,  whose  name  is  by  mistake  or  misrepresentation  inserted 
in  such  an  act,  refuse  the  privileges  it  confers  and  avoid  the  burdens 
it  imposes?  If  he  can  not,  then  the  legislature  may,  at  all  times, 
press  into  the  service  of  such  corporations  those  whose  lands  may  be 
wanted  for  such  objects  whenever  they  may  be  prevailed  on  to  insert, 
the  names  of  such  persons  by  the  intrigue  or  mistake  of  those  more 
interested  in  the  success  of  the  object.  No  apprehension  exists  in  the 
community  that  the  legislature  has  such  power.  That  the  land  of  any 
person,  over  or  through  which  a  turnpike  or  canal  may  pass,  may  be 
taken  for  that  purpose  if  the  legislature  deein  it  proper,  is  not  doubted. 
The  constitution  gives  power  to  do  this,  provided  compensation  is 
made.  But  it  was  never  before  known  that  they  have  power  over 
the  person,  to  make  him  a  member  of  a  corporation,  and  subject  him 
to  taxation,  nolens  volens,  for  the  promotion  of  a  private  enterprise. 

That  a  man  may  refuse  a  grant,  whether  from  the  government  or 
an  individual,  seems  to  be  a  principle  too  clear  to  require  the  support 
of  authorities.  That  he  may  decline  to  improve  his  land  no  one  will 
doubt.  Although  the  legislature  may  wisely  determine  that  a  certain 
use  of  his  property  will  be  highly  beneficial  to  him,  he  has  a  right  to 
judge  for  himself  on  points  of  this  nature.  The  fact,  therefore,  in 
the  case,  that  Marshall  is  benefited  equally  with  the  other  owners  by 
the  making  of  this  street,  is  of  no  importance.  In  Bagg's  Case,  Rolle's 
Reports,  224,  it  seems  to  be  agreed  by  the  court  that  a  patent  pro- 
cured by  some  persons  of  a  corporation  shall  not  bind  the  rest,  unless 
they  assent.  And  in  Brownlow's  Reports,  100,  there  is  this  passage: 
"It  was  said  that  inhabitants  of  a  town  can  not  be  incorporated  with- 
"out  the  consent  of  the  "major  part  of  them,  and  an  incorporation 
"without  their  consent  is  void." 

In  Comberbach  316,  Holt,  speaking  of  a  new  charter  made  to  the 
city  of  Norwich  by  Henry  IV  and  confirmed  by  Charles  II,  says  the 
new  charter  had  been  void,  if  the  corporation  had  refused  it,  but 
when  they  accept  it,  and  put  it  in  execution,  it  is  good. 

If  these  principles  were  correct  in  England  in  times  when  preroga- 
tive ran  high,  and  the  crown  or  the  parliament  could  not  force  char- 
ters or  patents  upon  the  subject  without  his  assent,  surely  in  this  free 
country,  where  the  legislature  derives  its  power  from  the  people,  such 
authority  can  not  be  contended  for. 

It  being  then  the  opinion  of  the  court  that  this  act  is  of  a  nature  to 
require  the  assent  of  Marshall,  either  express  or  implied,  before  it  can 
operate  upon  him,  it  is  necessary  to  inquire  into  the  second  point,  viz., 
whether  the  facts  agreed  upon  in  this  case  furnish  evidence  of  such 
assent. 

It  is   contended  that  the  act  itself,  as  it  contains  Marshall's  name, 
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furnishes  such  evidence,  since  it  must  be  presumed  that  the  legislature 
were  satisfied  on  this  point  before  they  passed  the  act. 

This  argument  would  have  great  weight,  if  its  force  were  not  im- 
paired by  the  facts  stated  in  the  case.  It  appearing  that  Marshall 
did  not  sign  the  petition ;  that  he  did  not,  in  word  or  writing,  assent 
to  it,  or  to  the  act  founded  upon  it ;  that  he  did  not  attend  before  the 
committee,  and  that  in  the  only  transaction,  in  which  he  noticed  the 
corporation,  he  protested  against  its  authority  over  him,  the  presump- 
tion arising  from  his  name  being  in  the  act  is  weakened,  if  not  de- 
stroyed. 

It  is  then  said  that,  public  notice  having  been  given  of  the  hearing 
intended  by  the  committee,  his  silence  is  evidence  of  his  tacit  assent 
to  the  passage  of  the  act.  As  we  are  bound  to  presume  everything 
in  favor  of  the  doings  of  the  legislature,  we  should  think  this  a  strong, 
if  not  a  conclusive  argument,  if  the  notice  given  had  been  such  as 
necessarily  to  signify  to  Marshall  that  he  was  to  be  included  in  the 
act  prayed  .for.  But  on  perusing  the  petition,  which  probably  was 
published  in  the  papers,  we  find  nothing  in  it  from  which  we  could 
infer  that  his  property  or  rights  were  to  be  affected  in  the  manner 
contemplated  by  this  act.  He  may  be  considered  as  notified  that  a 
street  was  intended  to  be  built  over  his  ground :  and  all  that  he  could  - 
infer,  from  this  was  that  so  much  of  his  land  as  tbe  street  would  pass 
over  would  be  taken  for  this  purpose,  and  that  he  would  receive  in- 
demnity for  it  in  the  usual  way,  and  that  any  opposition  to  it  would 
be  unavailing.  He  certainly  could  never  have  understood  that  it  was 
intended  to  make  him  a  member  of  the  corporation  without  his  con- 
sent. There  is  therefore  no  evidence,  even  of  a  tacit  consent,  before 
the  passing  of  the  act,  and  his  conduct,  after  it  passed,  amounts  to  a 
direct  disavowal  of  all  the  doings  of  the  corporation,  as  they  respected 
him  or  his  property. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  act,  under 
which  the  plaintiff  sets  up  his  title,  could  not  bind  Marshall  without 
his  assent:  that  he,  having  uniformly,  whenever  opportunity  occuiTed, 
signified  his  dissent,  is  not  a  member  of  the  corporation  it  created, 
was  not  liable  to  their  assessments,  and  therefore  the  sale  of  his  land 
was  without  authority  of  law  and  is  void.     *     *     * 

Plaintiff  non-suit. 

Note.  1.  While  the  granting  of  a  charter  is  the  enactment  of  a  law,  it  is  a 
law  of  a  peculiar  character;  it  is  one  made  to  take  effect  upon  any  one  only 
after  its  acceptance  by  those  to  whom,  or  for  whose  use,  it  is  granted.  It  does 
not  become  binding  upon  them  or  ariy  one  till  accepted,  but  when  accepted 
by  the  grantees  it  then  becomes  the  law  of  the  corporate  existence,  binding 
upon,  not  only  those  who  accept,  but  also  upon  all  others  who  may  have  any 
dealings  with  or  be  affected  by  the  existence  of  the  corporation  thereby  cre- 
ated. It  then  becomes  a  law  of  the  stale,  the  same  as  any  other  law,  and  the 
maxim  that  "ignorance  of  the  law  excuses  no  one,"  applies  in  this  case  as  in 
all  others,  not  only  to  the  corporators  and  members,  but  others  as  well.  Not 
only  this,  but  after  its  acceptance  it  becomes  an  executed  grant  upon  a  condi- 
tion subsequent— i.  e.,  that  it  will  be  used  properly  under  penalty  of  forfeiture 
for  abuse — but  otherwise  not  the  subject  of  revocation  or  amendment  without 
consent  of  the  grantees,  unless  the  power  to  do  so  is  reserved  at  the  time  of 
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the  grant.     See  infra,  cases  on  the  subject,  acceptance  of  the  charter,  contracts 
contained  in  the  charter,  pp.  409,  707. 

See  1765,  Eex  v.  Chancellor' of  Cambridge,  3  Burr.  1661;  1787,  Eex  v. 
Amery,  1  T.  R.  575 ;  1789,  King  v.  Passmore,  3  T.  R.  240 ;  1819,  Dartmouth 
College  V.  Woodward,  4  Wheat.  (U.  S.)  518,  infra,  p.  708;  1820,  Lincoln,  etc., 
Bank  v.  Richardson,  1  Greenleaf  (Me.)  79;  1825,  Eex  v.  Westwood,  4  B.  & 
C.  781 ;  1833,  Fire  Department  v.  Kip,  10  Wend.  266 ;  1840,  Falconer  v.  Camp- 
bell, 2  McLean  (U.  S.  C.  C.)  196,  supra,  p.  287;  1840,  Coffin  v.  Collins,  17  Me. 
440;  1842,  Bailey  v.  Mayot  of  N.  Y.,  3  Hill'(N.  Y.)  531;  1847,  Haslett  v. 
Wotherspoon,  1  Strob.  Eq.  (S.  C.)  209;  1854,  New  Orleans  J.  &  G.  N.  E.  v. 
Harris,  27  Miss.  517;  1861,  State  v.  Dawson,  16  Ind.  40,  infra,  p.  412;  1883, 
McKay  v.  Beard,  20  S.  C.  156;  1885,  Smith  v.  Silver  Valley  M.  Co.,  64  Md. 
85;  1889,  Be  Metropolitan  Transit  Co.,  Ill  N.  Y.  588;  1891,  Demarest  v. 
Flack,  128  N.  Y.  205;  1892,  Welsh  v.  Plumas  Co.,  94  Cal.  868;  1896,  Quinlan 
V.  Houston,  etc.,  Ry.,  89, Tex.  356. 


Sec.  64.  {b)  May  be  exclusive,  but  not  so  unless  expressly  made 
so.  But  even  when  m^^de  exclusive  may  be  appropriated  to 
a  public  use  under  the^,p6wer'of  eminent  domain,  upon  com- 
pensation being  made 

THE  PEOPEIETOES  OF  THE  Pl\CATAQUA  BRIDGE  v.  THE  NEW 
HAMPSHIRE  BRIDGE  Et  Al.' 


1834.     In  the  Superior  CoubT  of  toe  Judicature  of  New  Hamp- 
shire.    7  R.  H.  ftep.  35-72. 

[Bill  in  chancery  to  restrain  defe)sidant\  from  erecting  a  bridge  across 
the  Piscataqua  river  at  any  place  between  Nanny's  Island  and  Wal- 
ton's Point.  In  1793  plaintiffs  were  incorporated  to  build  a  bridge 
between  Bloody  Point  and  Furbur's  Ferry  (as  stated  in  the  title),  the 
preamble  stating  that  a  bridge,  at  the  place  above  named  would  be  of 
public  utility.  The  third  section  of  the  act  authorized  the  bridge  to 
be  built  anywhere  between  Bloody  Point  and  Furbur's  Ferry,  inclu- 
sively, while  the  sixth  section  provided  that  the  "exclusive  right  of  build- 
ing and  maintaining  a  bridge  across  said  Piscataqua  river,  anywhere 
between  Walton's  Point,  so  called,  being  easterly  of  Knight's  or 
Bloody  Point  Ferry  and  Nanny's  Island,  so  called,  laying  at  the  bot- 
tom of  Great  Bay,  above  Furbur's  Ferry,  be  and  the  same  is  fully 
granted  to  said  petitioners,  and  such  as  are  or  may  be  associated  with 
them,  and  become  proprietors,  their, heirs  and  assigns."  In  1833, 
the  defendants  were  incorporated  with  authority  to  build  and  main- 
tain a  bridge  across  the  same  river  between  Newington  and  Durham. 
Plaintiff's  bridge  was  erected  in  1794  between  these  towns.  It  was 
conceded  that  the  place  where  the  defendants  proposed  to  erect  this 
bridge  was  within  the  limits  stated  in  the  sixth  section  of  plaintiff's 
charter,  but  not  within  the  limits  set  forth  in  the  title,  preamble  and 
third  section.] 

'Statement   of   facts     abridged.    Arguments  omitted.     Part  of   opinion 
omitted. 
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Parker,  J.  *  *  *  The  answer  admits  that  defendants  are  about  to 
erect  a  bridge  at  the  place  specified,  and  claims  a  right  so  to  do  under 
the  authority  of  the  legislature,  and  we  must,  therefore,  proceed  to  in- 
quire whether  its  erection  will  infringe  the  rights  of  the  plaintiffs,  and 
be  the  means  of  siich  injustice  to  them  as  should  be  prevented  by  a  writ 
of  injunction. 

It  is  objected,  on  the  part  of  the  defendants,  that  the  charter  of 
the  plaintiffs  does  not  give  therri  such  limits  that  the  erection  of  a  pro- 
posed bridge,  by  the  defendants,  will  interfere  with  their  exclusive 
rights.  It  is  said  that  by  the  terms  of  their  charter  the  plaintiffs  had 
no  right  to  build  a  bridge  anywhere,  except  between  Bloody  Point 
and  Furbur's  Ferry,  and  that,  taking  the  title  of  the  act,  together  with 
the  section  cited,  all  the  exclusive  rights  of  the  plaintiffs,  if  they  have 
any  beyond  the  place  occupied  by  their  bridge,  must  be  limited  to 
Bloody  Point  on  the  one  hand  and  Furbur's  Ferry  on  the  other ;  that 
if  they  have  any  claim  of  right  above  Furbur's  Feriy,  it  can  be  only 
a  right  to  preclude  others  from  building  a  -bridge,  not  to  build  one 
themselves,  that  this  can  not  be  a  franchise,  and  that  their  exclusive 
limits  can  not  extend  beyond  the  limits  in  which  they  might  erect  a 
bridge.  And  if  this  be  the  true  construction  of  the  plaintiffs'  rights, 
the  defendants  allege  that  they  can  accomplish  all  they  are  attempting 
to  do  without  any  violation  of  the  rights  or  franchises  of  the  plaintiffs. 

But  we  can  not  restrict  the  J^rant  to  the  plaintiffs  by  the  title  and 
preamble  of  the  act.  If  we  find  within  the  body  of  the  act  an  ex- 
press and  unequivocal  grant  of  powers  and  rights,  not  mentioned  in 
the  title  or  preamb^le,  we  can  not  restrict  the  grant  of  those  rights 
merely  because  the  terms  of  such  grant  are  more  extensive  than 
the  terms  of  the  title  and  preamble.      7  Pick.  455. 

If  the  title  had  been  an  act  to  incorporate  certain  persons  for  the 
purpose  of  building  a  bridge  at  Fox  Point,  the  place  where  the  plaint- 
iffs erected  their  bridge,  and  the  act  itself  granted  to  the  corporation, 
in  explicit  terms,  the  right  to  build  between  Walton's  Point  and 
Nanny's  Island,  the  grant  could  not  be  construed  to  be  of  the  right 
mentioned  in  the  title  alone. 

The  sixth  section  of  the  plaintiffs'  charter  gave  them,  in  terms,  the 
exclusive  right  of  building  and  maintaining  a  bridge  across  the  Pisca- 
taqua  river,  anywhere  between  Walton's  Point  and  Nanny's  Island; 
and  there  is,  in  this  section,  no  reference  to  any  other  part  of  the 
charter  by  which  this  grant  of  power  and  right  is  to  be  restricted. 

On  the  supposition  that  by  the  charter  the  plaintiffs  were  obliged  to 
erect  this  bridge  within  the  limits  between  Bloody  Point  and  Furbur's 
Ferry,  as  specified  in  the  third  section,  we  see  no  reason,  if  the  legis- 
lature may  grant  exclusive  rights,  to  doubt  their  power  to  grant  to  the 
plaintiffs  exclusive  limits,  connected  with  the  grant  of  their  bridge 
even  beyond  the  limits  in  which  their  bridge  must  be  erected. 

Such  right  of  exclusion  might  be  essentially  necessary  to  ensure  the 
erection  and  maintenance  of  the  bridge,  notwithstanding  the  bridge 
itself  might  be  required  to  be  erected  within  smaller  limits,  or  at  a 
definite  place — and  if  so  it  was  competent  for  the  legislature  to  make 
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such  a  grant,  attached  to  the  grant  of  the  bridge,  if  they  might  law- 
fully grant  any  exclusive  limits. 

It  might,  perhaps,  admit  of  question  whether  the  sixth  section  did 
not  give  the  plaintiffs  power  to  erect  their  bridge  anywhere  within 
the  exclusive  limits  designated  in  that  section,  but  this  is  not  material 
to  the  present  case. 

It  is  further  contended  that  the  plaintiffs'  charter  gave  them  only 
the  exclusive  right  of  selecting  a  site  for  their  bridge  within  certain 
limits,  and  that,  having  made  their  selection  and  erected  their  bridge, 
the  place  of  erection  becomes  thenceforth  the  only  exclusive  right 
which  they  can  claim  under  their  charter. 

But  we  can  not  adopt  this  construction  of  the  grant,  not  only  be- 
cause such  are  not  the  terras  in  which  the  grant  is  made,  but  because 
it  is  apparent  that  such  construction  would  defeat  the  object  which 
must,  have  been  in  contemplation  in  procuring  and  making  the  grant 
of  an  exclusive  right. 

The  charter  of  the  plaintiffs,  then,  confers  upon  them  by  its  terms 
the  exclusive  right  of  building  and  maintaining  a  bridge  between 
Walton's  Point  and  Nanny's  Island,  and  it  is  conceded  that  these 
limits  cover  the  whole  ground  upon  which  the  defendants  claim  a 
right  to  erect  their  bridge. 

The  next  question  is  whether  this  was  a  constitutional  and  valid 
grant. 

The  answer  alleges  that  at  the  time  of  this  grant  one  Levi  Furbur 
had  a  right  of  ferry  within  those  limits;  that  no  compensation  was 
provided  for  Furbur,  and  that  the  grant  is  unconstitutional  and  void. 

That  Furbur  was  in  the  occupation  of  a  ferry  at  the  time  of  the 
grant  of  the  plaintiffs,  which  was  within  the  exclusive  limits  granted 
to  them,  seems  to  be  conceded.  What  his  right  was,  or  how  it  orig- 
inated, does  not  appear. 

There  is  nothing  to  show  that  his  ferry  was  not  set  up  by  him 
without  any  authority. 

On  the  supposition  that  he  occupied  under  a  grant,  it  is  not  to  be 
inferred  of  course  that  the  grant  extended  beyond  the  place  he  occu- 
pied. 

If  Furbur  had  had  the  grant  of  a  ferry,  generally,  we  should  pause 
before  holding  that  the  legislature  could  not  grant  a  bridge,  or  even 
another  ferry,  so  near  as  to  be  consequentially  injurious  to  him.  Upon 
this  subject  different  opinions  have  been  entertained  ;  and  it  may  he 
ivell  questioned  whether  the  grantee  of  a  ferry  ^  or  of  a  right  to  erect 
and  maintain  a  bridge  at  a  particular  -place  without  any  terms  of 
exclusion  in  the  grant,  can  set  up  that  right  in  avoidance  of  any 
other  grant  which  is  not  directly  injurious  in  its  operation,  but  in- 
iurious'  tnerely  in  its  remote  consequences  by  diverting  travel  and 
tolls.     Callender  v.  Marsh,  i  Pick.  432. 

It  would  seem  to  have  been  the  understanding  in  this  state,  at  least, 
that  if  the  party  intended  to  secure  himself  from  competition  of  this 
character  he  must  obtain  a  provision  to  that  effect  in  his  grant;  and 
if  no  such  provision  is  found,  it  may  well  be  held  that  the  grant  was 
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taken  with  a  reliance  on  the  wisdom  and  discretion  of  the  legislature 
to  protect  the  grantee  from  injurious  competition,  by  refusing  to 
authorize  any  other  enterprise  of  a  similar  character  in  the  immediate 
vicinity,  unless  required  by  an  imperious  necessity ;  and  with  an  assent 
on  the  part  of  the  grantee  that,  whenever  the  legislature  should  deem 
it  expedient,  they  might  make  other  grants  remotely  affecting  the 
former,  so  long  as  the  right  and  privilege  conferred  by  the  terms  of 
the  grant  were  not  infringed.  But  it  is  not  important  to  settle  that  ques- 
tion here.  ' 

If  it  was  shown  that  Furbur  had  an  exclusive  right  of  ferry  within 
certain  limits,  we  are  not  prepared  to  hold  that  the  legislature  might 
not  lawfully  grant  a  right  to  erect  a  bridge  within  those  limits  if  the 
locus  in  quo  occupied  by  him  for  his  ferry' was  not  taken,  and  he  was 
left  to  the  enjpyment  of  an  exclusive  right  of  ferry  as  before. 

The  erection  of  a  bridge  near  his  ferry  might  be  consequentially 
injurious  to  him.  It  might  deprive  him  of  the  profits  of  his  ferry ; 
and  yet  if  his  right  of  ferry  was  not  infringed,  how  could  the  act  be 
held  to  be  unconstitutional  ? 

The  grant  of  an  exclusive  right  of  ferry  is  certainly  not  an  exclusive 
right  of  all  modes  of  transportation  and  conveyance. 

Whatever  Furbur's  rights  may  have  been,  he  does  not  appear  to 
have  complained  of  the  erection  of  the  plaintiffs'  bridge ;  and  whether 
they  purchased  his  consent,  or  he  abandoned  his  ferry  without,  the  de- 
fendants are  in  no  way  connected  with  him,  nor  would  the  state,  by 
an  extinguishment  of  his  right  of  ferry,  gain  a  right  to  grant  a  bridge 
within  the  exclusive  limits  for  a  bridge  already  granted  to  the  plaint- 
iffs ;  although  the  legislature  might  perhaps  for  that  reason  grant  an- 
other ferry  at  the  same  place. 

It  is  further  contended  that  the  legislature  which  granted  the  char- 
ter of  the  plaintiffs'  had  no  power  to  grant  such  an  exclusive  right, 
and  that  the  act,  therefore,  so  far  as  it  purports  to  give  exclusive  lim- 
its, is  void. 

By  the  constitution  of  this  state,  full  power  and  authority  are  given 
and  granted  to  the  general  court  "from  time  to  time  to  make,  ordain 
and  establish  all  manner  of  wholesome  and  reasonable  orders,  laws, 
statutes,  ordinances,  directions  and  instructions,  either  with  penalties 
or, without,  so  as  the  same  be  not  repugnant  or  contrary  to  this  consti- 
tution, as  they  may  judge  for  the  benefit  and  welfare  of  the  state,'" 
etc.     N.  H.  Laws  7. 

There  is  certainly  no  express  provision  of  the  constitution  authoriz- 
ing, in  so  many  words,  a  grant  of  this  character.  It  is  equally  certain 
that  there  is  no  express  prohibition  of  such  an  act.  "When,"  says 
Chief  Justice  Kent,  "the  people  erect  a  single  entire  government,  they 
grant  at  once  all  the  rights  of  sovereignty.  The  powers  granted  are 
indefinite  and  incapable  of  enumeration.  Everything  is  granted  that  is 
not  expressly  reserved  in  the  constitutional  charter,  or  necessarily  re- 
tained as  inherent  in  the  people."  Livingston  v.  Van  Ingen,  9 
Johns.  574. 
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It  will  not  be  necessary  to  resort  to  any  principle  so  broad  as  this 
to  show  that  the  legislature  may  make  a  grant  of  this  character. 

The  constitution  nowhere  gives  the  legislature,  in  terms,  the  power 
to  make  a  grant  of  land,  or  a  charter  of  incorporation,  or  to  confer  a 
right  to  make  bridges,  turnpikes  or  canals,  but  such  power  has  always 
been  exercised,  and  no  one  doubts  the  right  to  make  such  grants. 
Fletcher  v.  Peck,  6  Cranch  128. 

If  this  is  conceded,  the  legislature  may  certainly  make  exclusive 
grants. 

They  may  grant  land  in  fee-simple,  and  the  grantee  will  have  an 
exclusive  right.  "  Cujus  est  solum  ejus  est  usque  ad  caelum^  et  ad  in- 
feros"— and  he  has  this  to  him,  and  his  heirs  and  assigns  forever. 
Nothing  can  well  be  imagined  more  exclusive  than  this. 

They  may  grant  a  bridge  across  a  navigable  river.  No  one  can 
justify  such  erection  without  a  grant.  But  such  grant  is  necessarily 
exclusive  to  a  certain  extent.  So  far  as  the  structure  itself  extends, 
so  far  the  right  must  be  exclusive.  No  one  will  contend  that  a  sub- 
sequent legislature  could  regard  such  grant  as  void,  and  for  that  rea- 
son authorize  the  building  of  another  upon  the  same  foundation,  or 
one  which  should  occupy  a  part  of  the  space  already  in  the  possession 
of  the  grantee. 

The  legislature  then  has  power  to  grant  a  right  to  build  and  main- 
tain a  bridge,  and  the  right  will  be  exclusive  to  the  extent  occupied 
by  the  bridge,  which  may  be  of  greater  or  less  dimensions,  according 
to  the  grant.  ' 

What  limits  the  power  of  the  legislature  to  the  positions  occupied 
by  the  wood  and  stone  used  in  the  construction  of  the  work? 

If  the  legislature  may  grant  a  right  which  will  be  exclusive  to  the 
extent  of  forty  feet  or  sixty  feet,  or  what  number  of  feet  or  rods,  shall 
we  fix  the  limits  of  the  power  so  that  all  beyond  is  void  ? 
.  If  it  be  necessary,  in  order  to  effect  the  object,  that  the  grant  should 
be  exclusive  to  the  usual  width  of  the  bridge,  it  may  be  equally 
necessary  to  the  accomplishment  of  the  purpose,  that  the  limits 
should  be  still  more  extensive.  It  may  be  necessaiy  to  lay  the  foun- 
dation much  broader.  It  may  be  necessary  to  erect  works  above  and 
below  for  the  preservation  of  the  structure. 

If  the  legislature  may  grant  the  right  to  build  the  bridge,  and  may 
grant  exclusive  power  over  space  sufficient  for  its  erection,  because 
otherwise  the  grant  could  not  be  carried  into  effect,  why  may  they 
not  grant  such  power  over  space  sufficient  in  other  respects  to  insure 
its  erection  1  Why  may  they  not  make  a  grant  of  such  extent  that 
the  grantees  will  think  the  prospect  of  remuneration  sufficient  to  in- 
duce them  to  undertake  the  work.' 

Again  the  legislature  may  undoubtedly  grant  with  reference  to  the 
preservation  of  the  bridge.  Such  is  one  of  the  objects  in  granting  a 
toll.  If  they  may  grant  powers  and  rights  with  a  view  to  preserve  it 
from  floods,  by  the  erection  of  works  of  security  above  or  below; 
and  if  they  may  grant  tolls  in  order  to  preserve  it  from  decay,  why 
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may  they  not  extend  the  exclusive  right  so  far  that  these  tolls  will 
furnish  adequate  means  for  keeping  it  in  repair  ? 

It  is  not  our  province  to  judge  how  extensive  the  grant  to  the  plaint- 
iffs ought  to  have  been.  It  was  said  in  the  argument  that  the  neces- 
sity of  the  act  authorizing  the  defendants  to  erect  a  bridge  is  conclu- 
sively proved  by  the  grant  itself — that  the  court  are  not  to  inquire  into 
that  necessity.  And  so  of  the  plaintiffs'  exclusive  limits — the  neces- 
sity of  their  extent  in  order  to  effect  the  object  was  for  the  considera- 
tion of  the  legislature  and  not  for  us. 

Charters  with  exclusive  privileges  have  been  repeatedly  granted 
here  and  elsewhere.  9  Wheat.  97,  note  a.  They  have  beeh  deemed 
necessary  to  the  promotion  of  enterprises  of  public  utility,  and  have 
in  many  instances  operated  greatly  to  the  convenience  of  the  com- 
munity, as  the  means  of  accomplishing  public  improvements  which 
would  not  otherwise  have  been  undertaken,  or  must  have  been  delayed 
to  a  rnuch  later  period. 

The  right  to  make  such  exclusive  grants  has  been  supported  by 
some  of  the  most  eminent  counsel  in  the  United  States,  and  has  not 
been  contested  by  others  who  would  not  have  failed  to  deny  it  had  it 
been  deetned  of  a  questionable  character.  It  has  received  the  sanc- 
tion of  some  of  the  most  learned  tribunals  in  the  Union,  and  we  see 
no  reason  to  doubt  the  soundness  of  the  principle.  Proprietors  of 
Charles  River  Bridge  v.  Warren  Bridge,  7  Pick.  393,  440,  448,  456, 
465,  473,  476,  492,  519;  Livingston  v.  Van  Ingen,  9  Johns.  525, 
55I'  559>  5^3'  573i  5^4;  Ogden  v.  Gibbons,  4  Johns.  C.  R.  150; 
17  Johns.  488;    Gibbons  v.  Ogden,  9  Wheat.  74,  143. 

It  has  not  been  contended  that  there  is  anything  in  the  provision  of 
the  constitution  of  the  United  States  authorizing  congress  to  regulate 
commerce,  or  in  any  act  of  congress  which  militates,  in  any  degree, 
with  the  power  of  granting  an  exclusive  right  of  building  a  bridge 
within  the  territory  of  a  state,  and  there  seems  to  be  no  ground  for 
any  such  supposition.  North  River  Steamboat  Co.  v.  Livingston, 
3  Cowen  733,  754,  9  Wheat.  19,  203,  235 ;  The  People  v.  Babcock, 
II   Wendell   590;  2  Peters  S.  C.  R.  245. 

It  has  been  urged  in  the  argument  that  if  the  legislature  may  grant 
exclusive  rights  of  this  character,  a  legislature  opposed  to  manufac- 
tures, to  internal  improvements  or  to  banking  might  grant  a  small 
cotton  factory,  with  the  exclusive  right  of  manufacturing  within  the 
state,  or  a  short  railroad  or  a  single  bank,  with  exclusive  privileges, 
and  the  public  thus  suffer  great  injury. 

It  will  be  in  time  to  consider  whether  grants  of  such  a  character 
are  within  the  constitutional  exercise  of  the  legislative  power  and 
whether  they  may  or  may  not  be  avoided,"  when  a  case  is  presented 
to  us  in  which  it  is  apparent  that  a  fraud  must  have  been  practiced  in 
obtaining  the  grant,  or  the  circumstances  under  which  it  was  made 
show  that  it  was  merely  colorable,  and  intended  to  effect  other  pur- 
poses than  those  which  appear  upon  the  face  of  it. 

There  is  nothing  in  this  case  to  lead  to  a  supposition  that  this  grant 
was  not  fairly  obtained — that  the  public  good  did  not  require  a  grant 
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of  the  powers  and  rights  contained  in  the  charter — or  that  the  consid- 
eration on  the  part  of  the  grantees,  in  providing  a  great  public  high- 
way for  the  convenience  of  the  citizens,  was  not  fully  adequate  to  all 
the  rights  and  privileges  they  received.  It  appears  that  the  grantees 
did  not  overreach  the  legislature.  The  enterprise  was  one  of  great 
public  utility ;  and  while  the  community  have  had  all  the  benefit  which 
was  contemplated  from  the  grant,  the  grantees,  it  is  not  denied,  were 
subjected  to  great  loss — the  expenditure  far  exceeding  the  estimates. 

Cases  may  exist  where,  owing  to  a  change  in  the  population,  busi- 
ness and  intercourse  of  the  country,  the  public  interest  may  require 
the  opening  of  new  avenues  w.ithin  the  limits  of  such  exclusive  grants, 
and  in  which  the  individual  right  should  be  made  subservient  to  the 
public  use  ;  but  this  maybe  done  without  a  violation  of  the  public  faith. 
Whatever  the  public  requires  they  are  able  to  pay  for — and  it  is  not 
for  the  public  interest  that  the  grants  of  the  government  should  be 
held  good  so  long  only  as  there  is  no  desire  to  interfere  with  them — 
good  while  they  are  onerous  to  the  grantee,  and  invalid  when  others 
may  wish  to  participate  in  the  benefits  derived  from  them. 

It  is  argued  that  the  only  pretended  right  of  the  plaintiffs  is  a  prom- 
ise not  to  give  liberty  to  others  to  build  a  bridge ;  but  we  do  not  view 
it  in  that  light.  The  charter  of  the  plaintiffs  contains  a  grant  of'  a 
franchise — an  incorporeal  hereditament.  The  grant  of  an  exclusive 
right  is  part  of  that  franchise — granted  in  connection  with  their  right 
to  build  a  bridge,  and  in  aid  of  that  right — holden  with  that  right — 
capable  of  being  used  by  the  erection  of  a  bridge  elsewhere  than  in  its 
present  location — may  be  attached  with  the  rest  of  the  franchise,  and 
taken  on  execution — and  under  it  the  plaintiffs  may  grant  a  license  to 
build  a  bridge  within  those  limits  to  any  one  who  has  obtained  a  grant 
of  authority  from  the  legislature  to  erect  such  bridge. 

The  plaintiffs  have  a  property  in  their  exclusive  grant  and  it  is  not 
a  mere  stipulation  on  the  part  of  the  legislature  that  no  other  liberty 
to  erect  a  bridge  shall  be  granted. 

The  plaintiffs  then  having  an  exclusive  grant  to  the  extent  set  forth 
in  their  bill,  the  next  inquiry  is,  whether  the  defendants,  by  virtue  of 
their  charter,  can  lawfully  proceed  to  erect  another  bridge  within 
those  limits  ? 

It  is  urged  that  if  the  charter  of  the  plaintiffs  is  a  contract,  it  is 
subject  to  the  implied  condition  of  yielding  to  the  public  necessity 
and  convenience — that  if  their  grant  be  property,  it  may,  like  other 
property,  be  taken  for  public  use,  and  that  although  no  compensation 
is  provided  here,  that  does  not  make  the  grant  to  the  defendants 
void,  but  the  plaintiffs  may  have  an  action. 

The  charter  of  the  defendants  is  not  unconstitutional  or  void.  Of 
itself  it  impairs  no  rights.  As  a  grant  to  the  individuals  narned  in  it 
to  be  a  corporation,  it  is  conceded  to  be  good.  As  against  the  pub- 
lic, it  contains  a  valid  grant  of  a  right  to  build  a  bridge  and  to  take 
tolls,  and  if  the  defendants  can  agree  with  the  plaintiffs,  we  see  no 
objection  with  their  proceeding  under  their  charter,  and  enjoying  all 
the  privileges  it  purports  to  confer. 
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If  the  charter  itself  was  an  unconstitutional  act,  it  would  be  wholly 
void,  and  the  defendants  could  not  rightfully  build  a  bridge  and  de- 
mand tolls,  on  purchasing  of  the  plaintiffs  a  right  or  license  to  erect 
one  within  their  limits,  which  it  is  admitted  they  might  do. 

But  can  they  lawfully  proceed  to  erect  such  bridge  without  the  con- 
sent of  the  plaintiffs  ? 

We  are  of  opinion  that  if  the  charter  of  the  defendants  had  made 
proper  provision  for  a  compensation  to  the  plaintiffs,  the  legislature 
might  have  authorized  the  building  of  another  bridge  within  their  ex- 
clusive limits,  even  without  their  consent. 

In  such  case  the  grant  itself  would,  furnish  plenary  evidence,  that 
the  public  interest  required  the  taking  of  private  property  for  public 
use ;  and  we  see  no  objection  to  taking  a  part  of  the  plaintiffs'  fran- 
chise. 

That  franchise,  as  we  have  said,  is  property.  "No  part  of  a 
man's  property  shall  be  taken  from  him  or  applied  to  public  uses, 
without  his  own  consent,  or  that  of  the  representative  body  of  the 
people."     N.  H.  Bill  of  Rights,  Art.  I3. 

This  has  always  been  vinderstood  necessarily  to  include,  as  a  matter 
of  right,  and  as  one  of  the  first  principles  of  justice,  the  further  limi- 
tation, that  in  case  his  property  is  taken  without  his  consent,  due  com- 
pensation must  be  provided,  i  Black.  Com.  139;  Gardner  v.  Vil- 
lage of  Newburgh,  2  Johns.  C.  R.  166,  and  authorities  there  cited. 

It  is  not  supposed  here  that  even  the  consent  of  the  representative 
body  of  the  people  could  give  authority  to  take  the  property  of  indi- 
vidual citizens  for  highways,  bridges,  ferries  and  other  works  of  in- 
ternal improvement  without  the  assent  of  the  owner,  and  without 
any  indemnity  provided  by  law.  Such  a  power  would  be  essentially 
tyrannical  and  in  contravention  of  other  articles  in  the  bill  of  rights. 

This  defense  is  not  attempted  to  be  supported  upon  any  such  prin- 
ciple. 

But  if  adequate  compensation  is  provided,  in  a  proper  manner,  it 
is  admitted  that  private  property  may  be  taken  without  the  special 
cohsent  of  the  owner  in  each  particular  case. 

No  distinction  is  made  in  the  constitution  between  property  of  one 
description  and  that  of  another;  and  if  a  franchise  is  property  we  do 
not  discover  upon  what  ground  it  claims  an  exemption  from  the  same 
liabilities  to  which  other  property  is  subjected. 

If  the  government  had  been  the  owner  of  the  land  along  the  Piscat- 
aqua  river,  and  had  granted  to  the  plaintiffs  a  tract  of  land  co-exten- 
sive with  their  exclusive  limits,  the  legislature  might,  afterwards,  have 
authorized  the  taking  of  a  portion  of  the  land  so  granted,  making  pro- 
vision for  compensation  to  the  grantee — notwithstanding  the  exclusive 
nature  of  the  grant. 

If  instead  of  a  corporeal  hereditament,  the  legislature  have  granted 
an  incorporeal  hereditament  of  such  a  nature  that  it  may  afterwards 
be  necessary  that  the  property,  or  a  part  of  it,  betaken  for  public  use, 
why  is  not  that  subjected  to  the  public  servitude,   and   in  the  same 
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manner  ?  There  seems  to  be  no  substahtial  difference  between  the  two 
which  requires  the  adoption  of  a  different  rule  in  this  respect. 

Had  the  legislature  granted  merely  the  right  to  build  and  main- 
tain a  bridge  from  point  to  point,  and  take  tolls,  and  the  public  neces- 
sities afterward  required  that  a  portion  or  even  the  whole  of  that 
bridge  should  be  taken  for  other  public  purposes,  is  there  any  ques- 
tion that  this  might  have  been  done,  if  due  compensation  was  pro- 
vided for  the  owners.'  We  think  not.  7  Pick.  459,  500.  Yet,  as 
has  been  before  stated,  the  grantees  would  most  unquestionably  have 
had  an  exclusive  right  in  their  bridge  and  tolls.  Where,  then,  is  the 
difference  between  a  grant  exclusive  in  its  effect,  and  one  exclusive  in 
its  terms  ?     The  latter  is  no  more  than  exclusive. 

If  the  grant  had  been  of  the  "exclusive"  right  of  building  a  bridge 
from  point  to  point,  without  any  extended  limits,  the  property  of  the 
bridge  when  built  would  be  no  more  exclusive,  nor  the  right  more 
exclusive  than  it  would  be  if  the  grant  had  been  made  without  the 
use  of  the  term  "exclusive  ;"  and  if  the  property  is  subject  to  be  taken 
for  public  use  in  the  one  case  it  must  be  so  in  the  other.  If  these 
extended  limits  of  exclusion  are  added,  how  does  that  change  the 
nature  of  the  case  ? 

If  the  grant  amounts  to  an  extinguishment  of  the  right  of  the  legis- 
lature to  bestow  the  same  identical  franchise  upon  another  corporate 
body,  and  implies  a  contract  not  to  reassert  the  right  to  grant  the  fran- 
chise to  another,  or  to  impair  it  (4  Wheat.  658,  682),  there  is  the 
same  extinguishment  of  the  right  of  the  grantor,  and  the  same  implied 
contract  not  to  reassert  that  right  in  a  grant  of  lands.  6  Cranch  137. 
The  grantee  of  a  fee-simple  takes,  under  a  contract,  an  absolute 
estate  in  some  respects,  but  subject  to  an  implied  condition  or  limita- 
tion, by  -which  the  lands  may  afterwards  be  taken  for  public  use — 
for  turnpikes,  railroads,  canals,  bridges,  etc.,  whenever  the  public 
necessities  de7nand  it;  and  a  '■'■grant  of  franchises  is  not  in  point 
of  principle  distinguishable  from  a  grant  of  any  other  property." 
4  Wheat.  684. 

The  grant  under  which  the  plaintiffs  took  this  property  is  admitted 
to  be  a  contract,  and  that  contract  is  inviolable.  The  legislature  can 
not  annul  that  contract,  or  in  any  way  impair  its  obligation.  The 
plaintiffs  have  taken  and  received  all  the  legislature  contracted  to 
give.  It  is  an  executed  contract  (4  Wheat.  690),  and  the  plaintiffs 
entitled  to  be  protected  in  the  enjoyment  of  the  property  acquired  un- 
der it,  to  as  great  an  extent  as  they  are  protected  in  the  enjoyment  ,of 
any  other  species  of  property. 

It  does  not  impair  that  contract  to  hold  that  the.  property  acquired 
under  it  may  be  taken  for  public  use — that  it  is  liable  to  be  subjected 
to  the  public  servitude  and  the  public  burdens.  Fletcher  v.  Peck, 
6  Cranch  145  ;  Green  v.  Biddle,  8  Wheat.  89,  loi  ;  Providence  Bank 
V.  Billings,  4  Peters  S.  C.  R.  563. 

The  grant  contains  no  covenant,  in  terms,  that  the  state  will  never 
grant  another  bridge  within  those  limits,  nor  do  we  think  that  any 
such  covenant  is  to  be  implied,  and  of  course  no  obligation  to  that 
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effect  is  imposed.  Sturgis  v.  Crowninshield,  4  Wheat.  197;  Jackson 
V.  Lainphire,  3  Peters' 289. 

The  terms  and  object  of  the  grant  are  satisfied  without  any  such 
stipulation.  The  grantees  have  all  the  state  professed  to  grant — the 
exclusive  right.  They  have  a  property  in  this,  and  no  part  of  it  can 
be  taken  from  them  except  for  public  use,  and  upon  adequate  com- 
pensation being  made. 

If  a  grant  of  a  franchise  is  like  other  grants  of  property,  why  should 
a  covenant  be  implied  extending  the  right  of  property  in  a  franchise 
of  this  character  beyond  the  rights  of  the  holders  of  other  property, 
and  enabling  the  grantees  to  resist  all  public  improvements,  and  deny 
all  public  wants  entirely,  or  until  such  compensation  as  they  please  to 
demand  shall  be  made  to  them.? 

When  the  legislature  shall  have  granted  land,  with  a  covenant  that  no 
highway,  canal  or  railroad  shallever  be  made  through  it, — or  a  bridge, 
with  a  stipulation  that  no  other  bridge  shall  ever  be  erected  within  a 
certain  distance,  it  may  deserve  inquiry  whether  such  a  contract  is 
within  the  scope  of  its  constitutional  power? — whether  the  right  to 
provide  for  the  public  necessities,  and  to  take  property  for  public 
use  whenever  those  necessities  require  it,  making  therefor  an  ade- 
quate compensation,  are  not  inherent  rights  of  sovereignty  which  no 
legislature  can  part  with  or  control  by  any  stipulation  so  as  to  bind 
the  people  or  their  successors  who  represent  the  people  ? 

How  far  the  case,  New  Jersey  v.  Wilson,  7  Cranch  164,  may  coun- 
tenance the  supposition  that  the  legislature  may  even  make  a  contract 
of  that  character,  need  not  be  considered.  It  may  be  remarked  that 
the  question,  whether  the  legislature  had  the  power  to  make  a  contract 
which  would  bind  the  state  not  to  tax  the  lands  after  they  came  into  the 
possession  of  the  citizens,  does  not  seem  to  have  been  brought  into  dis- 
cussion. But  it  must  have  been  involved  in  the  decision,  the  inquiry 
being  whether  the  act  of  exemption  was  a  contract. 

Whether  upon  reconsideration  the  principle  of  that  case  can  be  sup- 
ported, and  if  it  may,  whether  it  is  to  be  extended  beyond  the  decis- 
ion itself,  we  do  not  inquire.     4  Peters'  S.  C.  R.  561. 

We  conclude,  then,  that  the  legislature  might  lawfully  authorize  the 
taking  of  a  portion  of  the  plaintiffs'  franchise  for  public  use,  making 
a  just  compensation ;  but  have  they  done  so  in  the  present  instance  ? 

It  is  not  pretended  that  the  defendants'  charter  provides  for  any 
indemnity  to  the  Piscataqua  Bridge  corporation  ;  and  the  position  that 
the  defendants  may  take  their  property  because  the  plaintiffs  will  have 
a  right  of  action  can  not  be  supported. 

Had  the  plaintiffs  seen  fit  to  suffer  their  property  to  be  taken,  and 
sought  redress  for  the  injury  by  action,  it  might  have  been  sustained ; 
but  this  is  not  the  compensation  intended  by  the  law  when  property  is 
taken  for  public  use.  Gardner  v.  The  Village  of  Newburgh,  2  Johns. 
C.  R.  162;  Perry  v.  Wilson,  7  Mass.  393;  Callender  v.  Marsh  r 
Pick.  430;  Proprietors  of  Charles  River  Bridge  v.  Warren  Bridge, 
6  Pick.  404. 

It  is  not  by  way  of  damages  to  be  obtained  in  an  action  for  an  in- 
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jury  done  that  the  party  is  entitled  to  be  indemnified  for  property  thus 
lawfully  taken. 

There  is  a  dictum  in  Stevens  v.  The  Proprietors  of  Middlesex 
Canal,  12  Mass.  Rep.  408,  implying  that  the  act  of  taking  may  be 
lawful,  and  yet  an  action  sustained  for  the  injury,  but  this  evidently 
had  not  been  fully  considered,  i  Pick.  430,  435.  Such  a  proposi- 
tion may  be  said  to  be  felo  de  se. 

The  plaintiffs  have  a  grant  of  certain  exclusive  limits.  The  de- 
fendants claim  a  right  to  erect  a  bridge  within  those  limits,  upon  the 
ground  that  their  charter  give  them  a  right  to  erect  such  bridge,  and 
that  the  plaintiffs  may  have  compensation  for  the  injury  done  to  them 
by  a  suit  at  law.  But  if  the  defendants  have  a  right  to  erect  a  bridge, 
what  wrong  or  injury  is  done .'  If  the  plaintiffs  might  have  an  action 
on  the  case  for  the  injury,  which  was  the  form  in  Chadwick  v.  The 
Proprietors  of  Haverhill  Bridge,  cited  in  support  of  the  position,  that 
negatives  the  idea  of  a  right.  It  presupposes  an  interference  contrary 
to  law.  The  legislature  can  not  empower  any  one  to  do  a  wrong, 
and  a  right  to  take  by  wrong  would  be  a  solecism.  So  far  as  the  de- 
fendants may  act  lawfully  under  their  charter,  they  will  not  subject 
themselves  to  an  action  for  an  injury.  So  far  as  they  can  not  lawfully 
act,  they  ought  to  refrain  from  acting. 

Whenevei-  lawful  authority  is  given  to  take  property  for  public  use, 
cne  act  of  taking  is  justifiable.  There  is  no  injury  to  the  rights  of  the 
party,  and  no  action  as  for  a  tort  can  accrue.  Recompense  is  made 
for  what  is  legally  taken,  and  the  party  can  not  complain  that  a  wrong 
is  done,  for  his  property  has  been  taken  according  to  the  laws  of  the 
land. 

It  might  have  been  sufficient,  in  this  case,  to  have  said  that  the 
charter  of  the  defendants  does  not  purport  to  give  them  any  right  to 
interfere  with  the  property  of  the  plaintiffs  without  their  consent.  It 
authorizes  them  to  purchase  real  estate,  and  hold  it  in  fee-simple.  It 
does  not  authorize  the  taking  of  any  property  whatever,  except  by 
agreement  with  the  owners ;  and  there  is,  of  course,  no  evidence  of 
any  public  necessity  requiring  that  the  property  of  others  should  be 
taken,  except  by  their  own  consent. 

The  defendants,  therefore,  in  attempting  to  build  their  bridge  with- 
out the  consent  of  the  plaintiffs,  can  not,  for  this  reason,  rely  upon 
their  charter;  and  we  might  have  waived  any  discussion  of  some  of  the 
questions  raised  in  the  case ;  but  the  interest  of  these  parties,  and  per- 
haps of  others,  rendered  it  expedient  for  us  to  consider  all  the  points 
which  have  been  suggested. 

It  has  been  said  that  equity  will  not  relieve  against  a  statute.  The 
authority  cited  only  goes  to  establish  the  position,  that  equity  can  not 
disregard  the  provisions  of  a  valid  law,  and  relieve  against  it.  Of  this 
there  is  no  question.  It  is  not  pretended  that  we  can  restrain  the  de- 
fendants from  doing  a  lawful  act. 

But  if  the  principle  was.  that,  sitting  as  a  court  of  equity,  we  would 
not  decide  in  this  mode  against  the  constitutionality  or  validity  of  a 
'statute  or  grant,  which  we  find  nowhere  sustained,  there  is  nothing  in 
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the  facts  in  this  case  that  would  bring  us  in  conflict  with  such  a  prin- 
ciple. 

The  question  is,  whether  we  shall  enjoin  the  defendants  from  doing 
an  act  under  color  of  their  charter^  which  it  does  not  authorize  them 
to  do,  and  we  are  all  of  opinion  that  the  right  being  clear,  the  relief 
sought  by  the  bill  must  be  granted,  and  an  injunction  issued  to  restrain 
the  defendants  from  building  a  bridge  at  any  place  within  the  limits  of 
the  exclusive  grant  to  the  plaintiffs,  without  their  consent. 

Injunction  issued. 

Note.  See  1835,  Dyer  v.  Tuskaloosa  Bridge  Co.,  2  Porter  (Ala.)  296,  27  Am 
Dec.  655 ;  1837,  Charles  Elver  Bridge  v.  Warren  Bridge,  11  Peters  (U.  S.)  420 
1840,  Tuckahoe  Canal  Co.  v.  Tuckahoe,  11  Leigh  (Va.)  42,  36  Am.  Dec.  374 
1845,  Enfield  Toll  Bridge  Co.  v.  H.  &  N.  H.  R.  Co.,  17  Conn.  40,  454,  42  Am 
Dec.  716,  note  728, 44  Am.  Dec.  556 ;  1848,  West  River  Bridge  v.  Dix,  6  How, 
(47  U.  S.)  507,  531 ;  1859,  LaFayette  Plank  Road  Co.  v.  N.  A.  &  S.  R.,  13  Ind, 
90,  74  Am.  Dec.  246;  1863,  Bridge  Proprietors  v.  Hoboken,  1  Wall.  (68  U.  S.) 
116 ;  1865,  The  Binghampton  Bridge,  3  Wall.  (70  IT.  S.)  51 ;  1872,  Eastern  R. 
V.  Boston,  etc.,  E.,  Ill  Mass.  125,  15  Am.  Rep.  13;  1877,  Hudson  v.  Cuero 
Land  &  Em.  Co.,  47  Tex.  56,  26  Am.  Rep.  289;  1885,  Louisville  Water  Works 
Co.  V.  Rivers,  115  U.  S".  674;  infra,  p.  1416;  1885,  New  Orleans  Gas  L.  Co.  v.  L. 
L.  &  H.P.  Co.,  115  U.  S.  650;  1888,  Appeal  of  Pittsburgh  J.  R.,  122  Pa.  St. 
511,  9  A,in.  St.  Rep.  128;  infra,  p.  1342;  1888,  Rockland  Water  Co.  v.  Camden 
&  R.  m  Co.,  80  Maine  544,  25  Am.  &  Eng.  C.  C.  423. 


ARTICLE  III.       CONSTITUTIONAL    LIMITS. 

(a)  In  the  National  Constitution. 

65.    (i)  On  congress. 

LUXTON  V.  NORTH  RIVER  BRIDGE  COMPANY. 

1894.    In  the  Supreme  Court  of  the  United  States.     153  U.  S 
Reports  525-534;   14  Sup.  Ct.  Rep.  891. 

This  was  a  petition  by  the  North  River  Bridge  Company,  incorpo- 
rated by  the  act  of  congress  of  July  11,  1890,  ch.  669,  for  the  appoint- 
ment under  that  act  of  commissioners  to  assess  damages  for  the  appropri- 
ation and  condemnation,  for  the  approaches  to  its  bridge  across  the 
Hudson  or  North  River,  between  the  states  of  New  York  and  New  Jer- 
sey, of  land  of  Sarah  Luxton  in  the  city  of  Hoboken  and  the  county  of 
Hudson,  in  the  latter  state.  Upon  the  order  of  the  circuit  court,  appoint- 
ing commissioners,  she  sued  out  a  writ  of  error,  which  was  dismissed 
by  this  court,  at  the  last  term,  because  that  order  was  not  a  final  judg- 
ment. 147  U.  S.  337.  The  commissioners  afterwards  made  an 
award  and  report,  assessing  her  damages  at  the  sum  of  $2,000,  to  the 
acceptance  of  which  she  objected,  upon  the  grounds  that  the  act  of 
congress  was  unconstitutional,  and  particularly  that  congress  could  not 
confer  the  right  of  eminent  domain  upon  the  company.  But  the  court 
overruled  the  objection,  and  adjudged  that  the  award  be  approved  and 
confirmed,  and  remain  on  record  in  the  office  of  its  clerk,  and  that, 
upon  payment  or  tender  of  the  sum  awarded,  the  company  might 
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enter  upon  and  take  possession  of  the  land  for  the  purpose  for  which 
it  was  condemned.     She  thereupon  sued  out  this  writ  of  error. 

Mr.  Justice  Gray,  after  stating  the  case,  delivered  the  opinion  of 
the  court. 

The  validity  of  the  act  of  congress  incorporating  the  North  River 
Bridge  Company  rests  upon  principles  of  constitutional  law,  now 
established  beyond  dispute. 

The  congress  of  the  United  States  being  empowered  by  the  con- 
stitution to  regulate  commerce  among  the  several  states,  and  to  pass 
all  laws  necessary  or  proper  for  carrying  into  execution  any  of  the 
powers    specifically   conferred,    may   make  use   of   any  appropriate 
means  for  this  end.     As  said  by  Chief  Justice  Marshall,  <'the  power' 
of  creating  a  corporation,  thoufrh  appertainingf  to  sovereignty,  is  not, 
tike  the  power  of  making-  war,  or  levying  taxes,  or  of  regulating  com- 
merce,  a  great  substantive  and  independent  power,  which  can  not  be 
implied  as  incidental  tgpther  powers,  or  used  as  a  means  of  executing 
jjiem.     It  is  never  the  end  for  which  other  powers  are  exercised,  but  k 
means  by  which  other  objects   are  accomplishedT^     Congress,  there- 
forej_may  create  corporations  as  appropriate  means  oF  executing  the 
powers"  of  "government,  _aSi^"''  '^2?'^''"'^   '^   "^^M^  f"''  the  purpose  of 
"cSfying  onthe  fiscal  opfj-ations  oT  the"  TTnited  States,  or  a  railrpad 
corporation  for  the  purpose  of  promoting  commerce  among  the  states. 
McCulIoch  V.  Maryland,  4  Wheat.   316,  411,  422;  Osbo'rn  v.  Bank 
of  United  States,  9  Wheat.  738,  861,  873;  Pacific  Railroad  Removal 
Cases,  115  U.  S.  i,  18;    California  v.  Pacific  Railroad,  127  U.  S.  i, 
39.     Congress  has  likewise  the  power  exercised  early  in  this  century 
by  successive  acts  in  the  case  of  the  Cumberland  or  National  Road 
from  the  Potomac  across  the  Alleghenies  to  the  Ohio,  to  authorize 
the  construction  of  a  public  highway  connecting  several  states.     See 
Indiana  v.  United  States,  148  U.  S.  148.     And  whenever  it  becomes"N 
necessary  for  the  accomplishment  of  any  object  within  the  authority  ) 
of  congress,  to  exercise  the.  right  of  eminent  domain  and  take  private  / 
lands,  making  just  compensation  to  the  owners,  congress  may  do  this) 
with  or  without  a  concurrent  act  of  the  state  in  which  the  lands  lie.  ( 
Van  Brocklin  v.   Tennessee,    117  U.  S.    1.51,  154,  and   cases   cited;) 
Cherokee  Nation  v.  Kansas  Railway,  135  U.  S.  641,  656. 

From  these  f  remises,  the  conclusion  appears  to  be  inevitable  that^ 
although  congress  jnay ,  if  it  sees  Jit,  and  as  it  has  often  done,  recog-j 
nize  and  approve  bridges  erected  by  authority  of  two  states  across  { 
navigable  waters  between  them,  it  '««yij^L?i^^£££r-*.^,%_^-??i^-t-y''^fi''-( 
eign  powers,  directly  or  throu^h^  a  corporation  created  for  that  ob-\ 
ject.to~construct  bridges  for  the  accommodation  of  interstate  com-[ 
merce  by  land,  as  it  unddt/btedly  may  to  ijnprove  the  navigation  of\ 
rivers  for  the  convenience  of  interstate  commerce  by  water.'     1  Hare's''^ 
Constitutional  Law,  248,  249.  See  acts  of  July "14,   1862,  ch.  167,    12 
Stat.-569;  February  17,    1865,  ch.    38,  13  Stat.  431;  July  25,  1866, 
ch.  246,    14  Stat.  244;    March  3,  1871,    ch.    121,   §  5,    16  Stat.  572, 
573;  June  16,  1886,  ch.  417,  24  Stat.  78. 

The  judicial  opinions  cited  in  support  of  the  opposite  view  are  not, 
21— WiL.  Cases. 
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having  regard  to  the  facts  of  the  cases  in  which  they  were  uttered,  of 
controlling  weight. 

Mr.  Justice  McLean,  indeed,  in  an  opinion  delivered  by  him  in  the 
circuit  court,  by  which  a  bill  by  the  United  States  to  restrain  the  con- 
struction of  a  bridge  across  the  Mississippi  River  was  dismissed,  no 
injury  to  property  of  the  United  States  and  no  substantial  obstruction 
to  navigation  being  shown,  and  there  having  been  no  legislation  by 
congress  upon  the  subject,  took  occasion  to  remark  that  "neither  under 
the  commercial  power,  nor  under  the  power  to  establish  post  roads, 
can  congress  construct  a  bridge  over  a  navigable  water;"  that  "if 
congress  can  construct  a  bridge  over  a  navigable  water,  under  the 
power  to  regulate  commerce  of  to  establish  post  roads,  on  the  same 
principle  it  may  make  turnpike  or  railroads  throughout  the  entire 
country;"  and  that  "the  latter  power  has  generally  been  considered 
as  exhausted  in  the  designation  of  roads  on  which  the  mails  are  to  be 
transported ;  and  the  former  by  the  regulation  of  commerce  upon  the 
high  seas  and  upon  our  rivers  and  lakes."  United  States  v.  Railroad 
Bridge  Co.,  6  McLean  517,  524,  525. 

The  same  learned  justice  repeated  and  enlarged  upon  that  idea  in 
his  dissenting  opinion  in  Pennsylvania  v.  Wheeling  Bridge,  18  How. 
421,  442,  443,  where,  after  the  Wheeling  Bridge,  constructed  across 
the  Ohio  river  under  an  act  of  the  state  of  Virginia,  had  by  a  decree 
of  this  court,  at  the  suit  of  the  state  of  Penhsylvania,  been  declared  to 
be  in  its  then  condition  an  unlawful  obstruction  of  the  navigation  of 
the  river,  and  in  conflict  with  the  acts  of  congress  regulating  such 
navigation,  and  therefore  ordered  to  be  elevated  or  abated,  congress 
passed  an  act  declaring  the  bridge  to  be  a  lawful  structure  in  its  then 
position  and  elevation,  establishing  it  as  a  post  road  for  the  passage 
of  the  mails  of  the  United  States,  authorizing  the  corporation  to  have 
and  maintain  the  bridge  at  that  site  and  elevation,  and  reqiiiring  the 
captains  and  crews  of  all  vessels  and  boats  navigating  the  river  to 
regulate  the  use  thereof,  and  of  any  pipes  or  chimneys  belonging 
thereto,  so  as  not  to  interfere  with  the  elevation  and  construction  of 
the  bridge.     Act  of  August  31,  1852,  ch.  in,  sees.  6,  7,  10  Stat.  n2. 

But  the  majority  of  this  court  in  that  case  held  that  "the  act  of  con- 
gress afforded  full  authority  to  the  defendants  to  reconstruct  the 
bridge."  18  How.  436.  Mr.  Justice  Nelson,  in  delivering  its  opin- 
ion, said:  "We  do  not  enter  upon  the  question  whether  or  not  con- 
gress possess  the  power  under  the  authority  of  the  constitution  to 
establish  post  offices  and  post  roads,  to  legalize  this  bridge,  for  con- 
ceding that  no  such  powers  can  be  derived  from  this  clause,  it  must 
be  admitted  that  it  is,  at  least,  necessarily  included  in  the  power  con- 
ferred to  regulate  commerce  among  the  several  states.  The  regula- 
tion of  commerce  includes  intercourse  and  navigation,  and,  of  course, 
the  power  to  determine  what  shall  or  shall  not  be  deemed  in  judg- 
ment of  law  an  obstruction  to  navigation;  and  that  power,  as  we 
have  seen,  has  been  exercised  consistently  with  the  continuance  of 
the  bridge."  18  How.  431.  And  Mr.  Justice  Daniel,  in  a  concur- 
ring  opinion,  sustaining  the  validity  of  the  act   of    congress,    said: 
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"They  have,  regulated  this  matter  upon  a  scale  by  them  conceived 
to  be  just  and  impartial,  with  reference  to  that  commerce  which  pur- 
sues the  course  of  the  river,  and  to  that  which  traverses  its  channel, 
and  is  broadly  diffused  through  the  country.  They  have  at  the  same 
time,  by  what  they  have  done,  secured  to  the  government  and  to  the 
public  at  large  the  essential  advantage  of  a  safe  and  certain  transit 
over  the  Ohio."  18  How.  458.  A  similar  decision  was  made  in  the 
Clinton  Bridge,  10  Wall.  454.  See  also  Miller  v.  New  York,  109 
U.  S.  385. 

In  the  cases  cited  at  the  bar,  of  The  Passaic  Bridges,  3  Wall.  App. 
782,  decided  by  Mr.  Justice  Grier  in  the  circuit  court,  and  of  Gil- 
man  V.  Philadelphia,  3  Wall.  713,  and  Wright  v.  Nagle,  loi  U.  S. 
791,  in  this  court,  the  bridge  in  question  had  been  erected  under 
authority  of  a  state,  and  was  wholly  within  the  state,  and  no  question 
arose  or  was  considered  as  to  the  power  of  congress,  in  regulating  in- 
terstate commerce,  to  authorize  the  erection  of  bridges  be'tween  two 
states^ 

But  in  Stockton  v.  Baltimore  and  New  York  Railroad,  32  Fed. 
Rep.  9,  Mr.  Justice  Bradley,  sitting  in  the  circuit  court,  upheld  the 
constitutionality  of  the  act  of  congress  of  June  16,  1886,  ch.  417,  au- 
thorizing-a  corporation  of  New  York  and  one  of  New  Jersey  to  build 
and  maintain  a  bridge,  as  therein  directed,  across  the  Staten  Island 
Sound  or  Arthur  Kill.     24  Stat.  78. 

The  reasons  upon  which  the  decision  in  that  case  rested  were,  in 
substance,  the  same  as  were  stated  by  that  eminent  judge  in  two  opin- 
ions afterwards  delivered  by  him  in  behalf  of  this  court,  in  which  the 
power  of  congress,  by  its  own  legislation,  to  confer  original  authority 
to  erect  bridges  over  navigable  waters,  whenever  congress  considered 
ft  necessary  to  do  so  to  meet  the  demands  of  interstate  commerce  by 
land,  is  so  clearly  demonstrated  as  to  render  further  discussion  on  the 
subject  superfluous. 

In  Willamette  Bridge  v.  Hatch,  125  U.  S.  i,  in  which  it  was  held 
that  section  2  of  the  act' of  February  14,  1859,  ch.  33  (11  Stat.  383), 
for  the  admission  of  Oregon  into  the  Union,  providingthat  "all  the  nav- 
igable waters  of  the  said  state  shall  be  common  highways,  and  forever 
free,  as  well  to  the  inhabitants  of  said  state  as  to  all  other  citizens  of 
the  United  States,"  did  not  prevent  the  state,  in  the  absence  of  legis- 
lation by  congress,  from  authorizing  the  erection  of  a  bridge  over 
•such  a  river,  Mr.  Justice  Bradley,  speaking  for  the  whole  court,  said : 
"And  although,  until  congress  acts,  the  statesjiave  the  plenary  power 
supposed,  yet,  when  congress  chooses  to  act,  it  is  not  concluded  by 
liliyLhIiignhat_the~'states.  or  that  individuals  by  its  authority  or  ac- 
quiescence, have  done,  ham  assuming  entire  control  of  the  rnat|-pr, 
"an^  abating  any~erections  mat  may  have  been  made,  and  preventing 
any  others  from  being  made,  except  in  conformity  with  such  regula^ 
tfons  as  it  may~imgose^  It  is  for  this  reason,  namely,  the  ultimate 
(though  yet  unexerted)  power  of  congress  over  the  whole  subject- 
matter,  that  the  consent  of  congress  is  so  frequently  asked  in  the  erec- 
tion of  bridges  over  navigable  streams.     It  might  itself  give  original 
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authority  for  the  erection  of  such  bridges,  when  called  for  by  the  de- 
mands of  interstate  commerce  by  land ;  but  in  many,  perhaps  the 
majority,  of  cases  its  assent  only  is  asked,  and  the  primary  authority  is 
sought  at  the  hands  of  the  state."     125  U.  S.  12,  13. 

In  California  v.  Pacific  Railroad,  127  U.  S.  i,  it  was  directly  ad- 
judged that  congress  has  authority,  in  the  exercise  of  its  powers,  to 
regulate  commerce  among  the  several  states,  to  authorize  corporations 
to  construct  railroads  across  the  states  as  well  as  the  territories  of  the 
United  States;  and  Mr.  Justice  Bradley,  again  speakfng  for  the  court, 
and  referring  to  the  acts  of  congress  establishing  corporations  to  build 
railrbads  across  the  continent,  said:  "It  can  not  at  the  present  day 
be  doubted  that  congress  under  the  power  to  regulate  commerce 
among  the  several  states,  as  well  as  to  provide  for  postal  accommoda- 
tions and  military  exigencies,  had  authority  to  pass  these  laws.  _77ie 
foxver  to  construct  or  to  authorize  individuals  or  corporations  to 
constrjucfJ^j,ojmV^^^^w^^and'^in^geS~jT-V'm'Stn1:e'tv  state  is~essen- 
tial  to  the  complete  control  and  regulation  of  tnierstafTT^amrfyerce. 
Without  authority  in  congress  to  establish  and  maintain  sucTiTiigh- 
ivays  and  -bridges  ^^_it  would  he  without  ciu{Jiority^Yo~r  emulate  one  oj 
the  most  important  adjuncts  of  cmninexce~~  ThiFpower  in  fdfmer 
times  was  ""exerted  to  a  very  limited  extent,  the  Cumberland  or  Na- 
tional road  being  the  most  notable  instance.  Its  exertion  was  but 
little  called  for,  as  commerce  was  then  mostly  conducted  by  water, 
and  many  of  our  statesmen  entertained  doubts  as  to  the  existence  of 
the  power  to  establish  ways  of  communication  by  land.  But  since, 
in  consequence  of  the  expansion  of  the  country,  the  multiplication  of 
its  products  and  the  invention  of  railroads  and  locomotion  by  steam, 
land  transportation  has  so  vastly  increased  a  sounder  consideration  of. 
the  subject  has  prevailed  and  led  to  the  conclusion  that  congress  has 
•plenary  power  over  the  whole  subject.  Of  course,  the  authority  of 
congress  over  the  territories  of  the  Unites  States,  and  its  power  to 
grant  franchises  exercisible  therein,  are,  and  ever  have  been,  un- 
doubted. But  the  wider  power  was  very  freely  exercised,  and  much 
to  the  general  satisfaction  in  the  creation  of  the  vast  system  of  rail- 
roads connecting  the  east  with  the  Pacific,  traversing  states  as  well  as 
territories,  and  employing  the  agency  of  state  as  well  as  Federal  cor- 
porations."     127  U.  S.  39,  40. 

Xheact  of  congress  now  '""  qi,|est'"".. declares  the  construction  of 
the  NOTth  River  .bridge  between  the  states  of  J\ew  York  and  New 
JTersey  to  be  ••in  order  to  facilitate  interstate  commerce,"  and  it  makes 
due  provision  fofTHe^ondemnation  of  lands  for  the  construction  and 
.maititenance  of  me  bridge  ana  its  approaches,  and  fpr  jns<-  mm-^p-na^ 
tion  to  the  owners,  which  has  been  accgfdingly  awarded  to  the 
plaintiff  in  error.  s 

In  the  light  of  the  foregoing  principles  and  authorities,  the  objec- 
tion made  to  the  constitutionality  of  this  act  can  not  be  sustained. 

Judgment  affirmed. 

Note.  National  corporations.  See  generally  16  Am.  &  Eng.  Ency.  216 ; 
24  Am.  &  Eng.  B.  Cas.  21;   21  Am.  L.  E.  258;  Angell  &  Ames,  §§  72,  73; 
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Beach,  §§  3-6;  Clark,  p.  39„e«  seq. ;  Cook,  §  1001 ;  Elliott,  §  28;  Field,  §  13;  1 
Morawetz,  §  9;  Taylor,  §467;  1  Thompson,  §§665-685. 

1.  In  the  District  of  Columbia:  Chapter  15  of  the  Compiled  Statutes  of  the 
District  of  Columbia  relates  to  the  formation  of  corporations  within  the  Dis- 
trict. The  following  are  provided  for :  Institutions  of  learning,  religious  so- 
cieties, benevolent,  educational,  etc.,  societies,  manufacturing,  agricultural, 
mining,  mechanical,  insurance,  transportation,  market,  savings  banks,  ceme- 
tery associations,  boards  of  trade,  trust  companies,  insurance  and  vestries. 
This  is  under  the  constitutional  provision  giving  congress  exclusive  legisla- 
tive authority  within  the  District.     Art.  i,,  §  8,  cl.  17. 

Such  corporations  may  act  in  the  states  by  their  consent  and  that  of  con- 
gress. Hadley  v.  Freedman's  Trust  Co.,  2  Tenn.  Ch.  122;  Williams  v.  Cres- 
well,  51  Miss.  817.  Congress  has  authorized  a  District  insurance  company  to 
do  business  in  the  states,  with  their  consent,  15  St.  at  L.  184;  also  authorizes 
National  Trades'  Unions  with  power  to  establish  branches  in  the  states,  1 
Supp.  R.  S.  498  (1886).  The  Freedman's  Saving  &  Trust  Co.  was  authorized 
by  13  St.  at  L.  510 ;  National  Asylum  for  Disabled  Volunteers,  14  St.  at  L.  10 ; 
Centennial  Board  of  Finance,  17  St.  at  L.  203.  Societies  for  benevolent  pur- 
poses, R.  S.  §§  546;  1  Supp.  R.  S.  425. 

2.  In  the  Territories:  Congress  has  general  legislative  authority  over  the 
territories,  and  can,  therefore,  create  corporations  within  the  territories,  or 
authorize  the  territorial  legislatures  to  create  corporations.  It  has  provided 
for  the  territorial  legislatures  to  do  so  by  a  general  act.  U.  S.  Const.,  art.  iv, 
§  3,  cl.  2 ;  Rev.  Stat.,  §  1889,  infra,  p.  332. 

3.  In  the  States:  SubstantinTlY  n^^  ^^"^  ""^ir-'^rit^oc  npr-n  fhic  p-^int  ^ya  nHoA 
iTj  f,hp  T.nirtnn  angA"  The  U.  S.  bank  was  chartered  in  1791,  by  1  St.  at  L. 
191,  and  in  1816,  3  St.  at  L.  266;  the  present  national  banking  system  was' 
established  in  1863  by  12  St.  at  L.  665 ;  the  Union  Pacific  Ry.  in  1862,  12  St. 
at  L.  489;  Northern  Pacific  Ry.,  1864,  13  St.  at  L.  365;  Atlantic  and  Pacific 
Ry.,  1866, 14  St.  at  L.  292 ;  Texas  and  Pacific  Ry.  in  1871,  16  St.  at  L.  573,  and 
1872,  17  St.  at  L.  59.  Sections  5263-5269,  Revised  Statutes,  authorize  state  in- 
corporated telegraph  companies  to  construct  their  lines  on  all  post  roads.  See 
Pensacola  Tel.  Co.  v.  W.  U.  Tel.  Co.,  96  U.S.],  infra,  p.  326. 

Such  a  corporation  .is  not  a  foreign  corporation  within  any  state.  1881, 
Commonwealth  v.  Texas,  etc.,  R.,  98  Pa.  St.  90;  1882,  Market  National  Bank 
V.  Pacific,  etc..  Bank,  64  How.  Pr.  (N.  Y.)  1  ;  1879;  Eby  v.  Northern  Pac.  Ry. 
Co.,  36  Leg.  Int.  164,  s.  c.  6  Weekly  N.  C.  385. 

Such  corporation  may  exercise  the  power  of  eminent  domain  within  the' 
states.     1875,  Kohl  v.  United  States,  91  U.  S.  367;    1890,  Searl  v.  Dist.  No.  2, 
133  U.  S.  553;  1890,  Cherokee  Nation  v.  R.  Co.,  135  tl.  S.  641;  1890,  Ryan  v. 
U.  S.,  136  U.  S.  69;  1892,  Bellaire  v.  R.  Co.,  146  U.  S.  117. 

Such  corporation  is  exempt  from  state  taxation  or  control,  so  far  as  the 
same  might  impair  its  efiiciency  as  an  instrument  of  the  national  government. 
1869,  National  Bank  v.  Commw.,  9  'Wall.  (U.  S. )  353 ;  1869,  Thomson  v.  Pacific 
R.  R.,  9  Wall.  (U.  S.)  579;  1873,  Railroad  Co.  v.  Peniston,  18  Wall.  (U.  S.)  5. 
But  state  taxation  of  national  banks  is  provided  for  by  U.  S.  Rev.  Stats., 
§  5219. 

A  national  corporation  has  a  right  to  sue  and  be  sued  in  the  United  States 
courts.    1897,  Texas,  etc.,  R.  v.  Cody,  166  U.  S.  606;  infra,  p.  1098. 

4.  To  operate  outside  of  the  territory  of  the  United  States:  In  1889  congress 
chartered  the  Maritime  Canal  Company  of  Nicaraugua  (25  St.  at  L.  673).  The 
company  also  has  a  charter  from  the  state  of  'Vermont.  Beach  Corp.,  §  6,  n. 
2,  p.  10. 

5.  Dissolution:  The  constitutional  provision  (art.  i,  §  10,  cl.  1)  forbidding 
the  states  from  passing  any  law  impairing  the  obligation  of  contracts,  does 
;iot  apply  to  congress.  Hence,  congress  may  repeal  a  corporate  charter 
created  by  itself  or  the  territorial  legislatures,  prior  to  the  territory  becoming 
a  state.  1890,  Corporation  of  Church  of  Jesus  Christ,  etc.,  v. 'United  States, 
136  U.  S.  1,  infra,  p.  906.  But  see  1878,  United  States  v.  Union  Pacific  Rail- 
road Co.,  98  U.  S.  569,  and  1878,  The  Sinking  Fund  Cases,  99  U.  S.  700.  But 
in  the  early  bank  charters,  the  creating  congress  pledged  the  faith  of  the 
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government  not  to  repeal  the  charter  before  the  charter  period  elapsed.  See  1 
St.  at  L.  191 ;  3  St.  at  L.  266. 


See.  66.     •(2)   On  state  legislatures. 

PENSACOLA    TELEGRAPH    COMPANY  v.   WESTERN  UNION  TELE- 
GRA-PH  COMPANY.! 

1877.     In  the  Supreme  Court  of  the  United  States.     96  U.  S. 

Reports    1-24. 

Appealed  from  the  circuit  court  of  the  United  States  for  the  north- 
ern district  of  Florida. 

In  1859  an  association  of  persons,  known  as  the  Pensacola  Tele- 
graph Company,  erected  a  line  of  electric  telegraph  upon  the  right  of 
way  of  the  Alabama  and  Florida  Railroad  from  Pensacola,  in  Flor- 
ida, to  Pollard,  in  Alabama,  about  six  miles  north  of  the  Florida  line. 
The  company  operated  the  whole  line  until  1862,  when,  upon  the 
evacuation  of  Pensacola  by  the  confederate  fofces,  the  wire  was  taken 
down  for  twenty-three  miles,  and  Cooper's  Station  made  the  southern 
terminus.  In  1864  the  whole  was  abandoned,  as  the  section  of  the 
country  in  which  it  was  sityated  had  fallen  into  the  possession  of  the 
United  States  troops. 

On  the  ist  of  December,  1865,  the  stockholders  met,  and  it  appear- 
ing that  the  assets  of  the  company  were  insufficient  to  rebuild  the  line, 
a  new  association  was  formed  for  that  purpose,  with  the  old  name, 
and  new  stock  to  the  amount  of  $5,000  subscribed.  A  resolution  was 
adopted  by  the  new  company  to  purchase  the  property  of  the  old,  at  a 
valuation  put  upon  it  in  a  report  submitted  to  the  meeting,  and  a 
new  board  of  directors  was  elected. 

A  meeting  of  the  directors  was  held  on  the  2d  of  Januaiy,  1866,  at 
which  the  president  reported  the  completion  of  the  line  to  Pensacola, 
and  a  resolution  was  adopted,  authorizing  the  purchase  of  wire  for  its 
extension  to  the  navy  yard.  The  attorneys  of  the  company  wei;e  also 
instructed  to  prepare  a  draft  for  a  charter,  to  be  presented  to  the  legis- 
lature for  enactment. 

On  the  24th  day  of  July,  1866,  congress  passed  the  following  act: 

"An  act  to  aid  in  the  construction  of  telegraph  lines,  and  to  secure 
to  the  government  the  use  of  the  same  for  postal,  military  and  other 
purposes. 

"Be  it  enacted  by  the  senate  and  the  house  of  representatives  of  the 
United  States  of  America  in  congress  assembled,  That  any  telegraph 
company  now  organized,  or  which  may  hereafter  be  organized,  under 
the  laws  of  any  state  in  this  Union,  shall  have  the  right  to  construct, 
maintain  and  operate  lines  of  telegraph  through  and  over  any  portion 
of  the  public  domain  of  the  United  States  over  and  along  any  of  the 
military  or  post  roads  of  the  United  States  which  have  been  or  may  be 
hereafter  declared  such  by  act  of  congress,  and  over,  under  or  across 
the  navigable  streams  or  waters  of  the  United  States :  Provided,  That 
such  lines  of  telegraph  shall  be  so  constructed  and  maintained  as  not 
;    *  Arguments  and  dissenting  opinions  of  Justice  Field  and  Hunt  omitted. 
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to  obstruct  the  navigation  of  such  streams  and  waters,  or  interfere 
with  the  ordinary  travel  on  such  military  or  post  roads.  And  any  of 
said  companies  shall  have  the  right  to  take  and  use  from  such  public 
lands  the  necessary  stone,  timber  and  other  materials  for  its  posts, 
piers,  stations  and  other  needful  uses  in  the  construction,  maintenance 
and  operation  of  said  lines  of  telegraph,  and  may  pre-empt  and  use 
such  portion  of  the  unoccupied  public  lands  subject  to  pre-emption 
through  which  its  said  lines  of  telegraph  may  be  located  as  may  be 
necessary  for  its  stations,  not  exceeding  forty  acres  for  each  station ; 
but  such  stations  shall  not  be  within  fifteen  miles  of  each  other. 

"Sec.  2.  And  be  it  further  enacted.  That  telegraphic  communica- 
tions between  the  several  departments  of  the  government  of  the  United 
States  and  their  officers  and  agents  shall,  in  their  transmission  over 
the  lines  of  any  of  said  companies,  have  priority  over  all  other  busi- 
ness, and  shall  be  sent  at  rates  to  be  annually  fixed  by  the  postmaster- 
general. 

"Sec.  3.  And  be  it  further  enacted.  That  the  rights  and  privileges 
hereby  granted  shall  not  be  transferred  by  any  company  acting  under 
this  act  to  any  other  corporation,  association  or  person :  Provided, 
however.  That  the  United  States  may  at  any  time  after  the  expiration 
of  five  years  from  the  date  of  the  passage  of  this  act,  for  postal,  mil- 
itary or  other  purposes,  purchase  all  the  telegraph  lines,  property 
and  effects  of  any  or  all  of  said  companies  at  an  appraised  value,  to  be 
ascertained  by  five  competent  disinterested  persons,  two  of  whom  shall 
be  selected  by  the  postmaster-general  of  the  United  States,  two  by 
the  company  interested,  and  one  by  the  four  so  previously  selected. 

'  'Sec.  4.  And  be  it  further  enacted,  That,  before  any  telegraph  com- 
pany shall  exercise  any  of  the  powers  or  privileges  conferred  by  this 
act,  such  company  shall  file  their  written  acceptance  v/ith  the  post- 
master-general of  the  restrictions  and  obligation  required  by  this  act." 
14  Stat.  221  ;  Rev.  Stat.,  §  5263,  et  seq. 

All  railroads  in  the  United  States  are  by  Ijiw  poet  r^f^/le.-  Rev. 
Stat.,  §  3964;  17  Stat.  308,  §  201. 

On  the  nth  of  December,  1866,  the  legislature  of  Florida  passed 
an  act  incorporating  the  Pensacola  Telegraph  Company,  and  grant- 
ing it  "the  sole  and  exclusive  privilege  and  right  of  establishing  and 
maintaining  lines  of  electric  telegraph  in  the  counties  of  Escambia 
and  Santa  Rosa,  either  from  different  points  within  said  counties,  or 
connecting  with  lines  coming  into  said  counties,  or  either  of  them, 
from  any  point  in  this  (Florida)  or  any  other  state."  The  capital 
stock  was  fixed  at  $5,000,  with  privilege  of  increasing  it  to  such  an 
amount  as  might  be  considered  necessary.  The  company  was  author- 
ized to  locate  and  construct  its  lines  within  the  counties  named, 
"along  and  upon  any  public  road  or  highway  or  across  any  water,  or 
upon  any  railroad  or  private  property  for  which  permission  shall  first 
have  been  obtained. from  the  proprietors  thereof."  In  this  ac^N^ll  the 
stockholders  of  the  new  association  which  had  rebuilt  the  linfe  were 
named  as  corporators.  No  meeting  of  the  directors  was  heWr  Until 
January   2,    1868,  when  the    secretary  was  instructed   to   noflftyUhe 
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stockholders  "that  the  charter  drawn  up  by  Messrs.  Campbell  &  Perry, 
attorneys,  as  per  order  of  board,  January  2,  1866,"  had  been  passed. 

On  the  5th  of  June,  1867,  the  directors  of  the  defendant,  the  West- 
ern Union  Telegraph  Company,  a  New  York  corporation,  passed 
the  following  resolution,  which  was  duly  filed  with  the  postmaster- 
general  : 

'■^Resolved,  That  this  company  does  hereby  accept  the  provisions 
of  the  act  of  congress,  entitled  'An  act  to  aid  in  the  construction  of 
telegraph  lines,  and  to  secure  to  the  government  the  use  of  the  same 
for  postal,  military  and  other  purposes,'  approved  July  24,  1866,  with 
all  the  powers,  privileges,  restrictions,  and  obligations  conferred  and 
required  thereby  ;  and  that  the  secretary  be,  and  he  is  hereby  author- 
ized and  directed  to  file  this  resolution  with  the  postmaster-general  of 
the  United  States,  duly  attested  by  the  signature  of  the  acting  presi- 
dent of  the  company  and  the  seal  of  the  corporation,  in  compliance 
with  the  fourth  section  of  said  act  of  congress." 

In  1872  the  property  of  the  Alabama  and  Florida  Railroad  Com- 
pany,'including  its  right  of  way  and  railroad,  was  transferred  to  the 
Pensacola  and  Louisville  Railroad  Company ;  and  on  the  14th  of  Feb- 
ruary, 1873,  the  legislature  of  Florida  passed  an  act,  which,  as 
amended  February  18,  1874,  authorized  the  last  named  company  "to 
construct,  maintain  and  operate  a  telegraph  line  from  the  Bay  of  Pen- 
sacola along  the  line  of  the  said  (its)  road  as  now  located,  or  as  it 
may  hereafter  be  located,  and  along  connecting  roads  in  said  county 
to  the  boundary  lines  of  the  .state  of  Alabama,  and  the  said  lines  may 
connect  and  be  consolidated  with  other  telegraph  companies  within  or 
without  the  state,  and  said  company  maypledge,  mortgage,  lease,  sell, 
assign  and  convey  the  property  appertaining  to  the  said  telegraph 
lines,  and  the  rights,  privileges  and  franchises  conferred  by  this  act, 
with  full  power  in  such  assignees  to  construct,  own  and  operate  such 
telegraph  lines,  and  enjoy  all  the  privileges,  rights  and  franchises 
conferred  by  this  act,  but  in  such  case  the  said  railroad  company 
shall  be  responsible  for  the  proper  performance  of  the  duties  and  obli- 
gations imposed  by  this  act." 

This  was  within  the  territory  embraced  by  the  exclusive  grant  to 
the  Pensacola  Telegraph  Company. 

On  the  24th  of  June,  1874,  the  Pensacola  and  Louisville  Railroad 
Company  granted  to  the  Western  Union  Telegraph  Company  the 
right  to  erect  a  tele'graph  line  upon  its  right  of  way,  and  also  the 
rights  and  privileges  conferred  by  the  acts  of  February,  1873  and  1874. 
The  Western  Union  Company  immediately  commenced  the  erection 
of  the  line,  but  before  its  completion,  to  wit,  July  27,  1874,  the  bill 
in  this  case  was  filed  by  the  Pensacola  Telegraph  Company  to  enjoin 
the  work  and  the  use  of  the  line,  on  account  of  the  alleged  exclusive 
right  of  that  company  under  its  charter.  Upon  the  hearing,  a  decree 
was  passed  dismissing  the  bill,  and  this  appeal  was  taken. 

Mr.  Chief  Justice  Waite  delivered  the  opinion  of  the  court. 

Congress  has  power  "to  regulate  commerce  with  foreign  nations 
and  among  the  several  states"  (Const.,  art.  i,  §8,  par.  3),  and  "to 
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establish  post-offices  and  post  reads."  (Const.,  art.  i,  §  8,  par.  7.)  The 
constitution  of  the  United  States  and  the  laws  made  in  pursuance 
thereof  are  the  supreme  law  of  the  land.  Art.  vi,  par.  2.  A  law  of 
congress  made  in  piirsnanrp  nf  thp  constitution  suspends  or  overrides 
all  state  statutes  with  which  it  is  in  conflict. 

Since  the  case  of  Gibbons  v.  Ogden  (9  Wheat,  i),  it  has  never 
been  doubted  that  commercial  intercourse  is  an  element  of  commerce 
which  comes  within  the  regulating  power  of  congress.  Post-offices 
and  post  roads  are  established  to  facilitate  the  transmission  of  intel- 
ligence./>Both  commerce  and  the  postal  service  are  placed  within  the 
power  of  "congress,  because,  being  national  m  theit'  opeiuLion,  they 
"should  be  under  me  protectmg  care  ot  the  national  government.  7 

'i'ne  powers  tnus  granted  are  not  confined  16  the  lllHLiuilieiiLallties 
of  commerce,  or  the  postal  service  known  or  in  use  when  the  consti- 
tution was  adopted,  but  they  keep  pace  with  the  progress  of  the  coun- 
try, and  adapt  themselves  to  the  new  developments  of  time  and 
circumstances.  They  extend  from  the  horse  with  its  rider  to  the  stage 
coach,  from  the  sailing  vessel  to  the  steamboat,  from  the  coach  and 
the  steamboat  to  the  railroad,  and  from  the  railroad  to  the  telegraph, 
as  these  new  agencies  are  successively  brought  into  use  to  meet  the 
demands  of  increasing  population  and  wealth.  ,  They  were  intended 
for  the  government  of  the  business  to  which  they  relate,  at  all  times 
and  under  all  circumstances.  As  they  were  intrusted  to  the  general 
government  for  the  good  of  the  nation,  it  is  not  only  the  right,  but 
the  duty,  of  congress  to  se^  to  if-  th'^*'  intprmiirse  among  the  st-ati^s  !?nd" 
the  transmission  of  intelligence  are  not  obstructed  or  unnecessarily 
encumbered  by  state  legislation. 

The  electric  telegraph  marks  an  epoch  in  the  progress  of  time.  In 
a  little  more  than  a  quarter  of  a  century  it  has  changed  the  habits  of 
business,  and  become  one  of  the  necessities  of  commerce.  It  is  indis- 
pensable as  a  means  of  inter-communication,  but  especially  is  it  so  in 
commercial  transactions.  The  statistics  of  the  business  before  the  re- 
cent reduction  in  rates  show  that  more  than  eighty  per  cent,  of  all  the 
messages  sent  by  telegraph  related  to  commerce.  Goods  are  sold  and 
money  paid  upon  telegraphic  orders.  Contracts  are  made  by  tele- 
graphic correspondence,  cargoes  secured,  and  the  movements  of  ships 
directed.  The  telegraphic  announcement  of  the  markets  abroad  reg- 
ulates prices  at  home,  and  a  prudent  merchant  rarely  enters  upon  an 
important  transaction  without  using  the  telegraph  freely  to  secure  in- 
formation. 

It  is  not  only  important  to  the  people,  but  to  the  government.  By 
means  of  it  the  heads  of  the  departments  in  Washington  are  kept  in 
close  communication  with  all  their  various  agencies  at  home  and 
abroad,  and  can  know  at  almost  any  hour,  by  inquiry,  what  is  trans- 
piring anywhere  that  affects  the  interests  they  have  in  charge.  Under 
such  circumstances,  it  can  not  for  a  moment  be  doubted  that  this  pow- 
erful agency  of  commerce  and  inter-communication  comes  within  the 
controlling  power  of  congiress,  certainly  as  against  hostile  state  legisla- 
tion.    In  fact,  from  the  beginning,  it  seems  to  have   been  assumed 
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that  congress  might  aid  in  developing  the  system,  for  the  first  tele- 
graph line  of  any  considerable  extent  ever  erected  was  built  between 
Washington  and  Baltimore,  only  a  little  more  than  thirty  years  ago, 
with  money  appropriated  by  congress  for  that  purpose  (5  Stat.  618), 
and  large  donations  of  land  and  money  have   since  been  made  to  aid 
in  the  construction  of  other  lines.    (12  Stat.  489,  772 ;  13  Stat.  365  ;  14 
Stat.  292.)     It  is  not  necessary  now  to  inquire  whether  congress  may 
assume  the  telegraph  as  part  of  the  postal  service,  and  exclude  all  oth- 
ers from  its  use.     The  present. case  is  satisfied,  if  we  find  that  con- 
gress has  power,  by  appropriate  legislation,  to  prevent  the  states  from 
placing  obstructions  in  the  way  of  its  usefulness. 
/^    The  government  of  the  United  States  within  the  scope  of  its  pow- 
\  ers  operates  upon   every  foot  of  territory  under  its  jurisdiction.     It 
J  legislates  for  the  whole  nation,  and  is  not  embarrassed  by  state  lines. 
I  Its  peculiar  duty  is  to  protect  one  part  of  the  country  from  encroach- 
v>  ments  by  another  upon  the  national  rights  which  belong  to  all. 

.The  state  of  Florida  has  attempted  to  confer  upon  a  single  corppra- 
tiontlie  exclusive  ri{>-ht  of  transmittirigTntePigepcp-  by  telpffrapli  nvpr 
a  certam  portion  of  jts  territory.  This  embraces  the  two  western 
most  counties  of  the  state,  and  extends  from  Alabama  to  the  Gulf. 
No  telegraph  line  can  cross  the  state  frorn  east  to  west,  or  from  north 
to  south,  within  these  counties,  except  it  passes  over  this  territory. 
Within  it  is  situated  an  important  seaport  at  which  business  centers, 
and  with  which  those  engaged  in  commercial  pursuits  have  occasion 
more  or  less  to  communicate.  The  United  States  have  there  also  the 
necessary  machinery  of  the  national  government.  They  have  a  navy- 
yard,  forts,  custom-houses,  courts,  post-offices,  and  the  appropriate 
/^  officers  for  the  enforcement  of  the  laws.  The  legislation  of  ]Flprida. 
if  sustained,  excludes  all  commercial  intercourse  by  telegraph  between 
the  citizens  of  the  other  states  and  those  residing  upon  this  territory, 
ey:ept"'by"the  employment" of  this  "corporation.  The  Unjtgd_States 
can  nor  communicate"withTlT&1r  own  "^officers"  by  terfpp-gph  except  m  ^ 
thp  game  way.  'The  state,  therefore,  clearly  has  attemptedto  regulate 
commercial  intercourse  between  its  citizens  and  those  of  other  states, 
^d  to  control .  the  transmission  ot  all  telegraphic  correspo^ence 
within  its  own  jurisdiction. 

It  is  unnecessary  to  decide  how  far  this  might  have  been  done  if 
congress  had  not  acted  upon  the  same  subject,  for  it  has  acted.  The 
statute  of  July  24,  1866,  in  efEect,_amounts,to  a  prohibition  of  all  state 
monopolies  in  this  particular.  It  substantially  declares,  in  the  interest 
of  commerce  and  the  convenient  transmission  of  intelligence  from 
place  ,to  place  by  the  government  of  the  United  States  and  its  citi- 
zens, that  the  erection  nftelegraph  line^  shall,  so  far  as  stat.e_iiit£r- 
f  erence  is  concerned,  Fe  tree^  to  all  whn^will  siibmit  to  thpronditions 
Jmposed  by  co"ngi  ubi.,  and  llTat~corporaFions  organized  under  the  la.ws 
^of_one  state  tor  constructing  and^xtperatias-telegraph  lines  shall  not  be 
excluded  by  another  from  prosecuting  their  business  within  its  juris- 
diction,~iFTtlgT'ggC5pt  the  terms  proposed  by  the  national  governjnent 
for  this  national  privilege.     ToJthTs~extent,  certainly,  the  statute  is.a 
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legitimfitp  rpi;fii1atifn  of  commercial  intercourse  among  the  staff*'',  ^^"^ 
is  appropriate  legislation  to  carry  into  execution  the  powers  of  con- 
gress over  the  postal  service.  It  gives  no  foreign  corporation  the 
"l-ijjlit  tojenter  upon  private  property  without  the  consent  ot  the  ovyner 
itnJ  erecFThe  necessary  structures  for  its  business ;  but  it  does  pro- 
vide thgty^jipn^v^r  th?_consent  ot  the  owner  is  obtamed,  no  state 
legislation  shall  prevent  the  occupation  of  post  roads  for  telegraph 
purposes  by  suHTcorporations  as  are  willing  to  avail  themselves  of  its 

privileges,  ~ 

iFTsinsisted,  however,  that  the  statute  extends  only  to  such  military 
and  post  roads  as  are  upon  the  piiBlic"do^main  jT)ut  this7  we  fhiiTlF,  is 
not  so..  The  language  is,  "Through  ancl  over^"aiiyportibn  of  the  pub- 
lic domairrgf  the  Unit  ed^^States,  over  and  along  ~any~orThe~in"iIitary 
or  post  roads  of  the  United  StateswEicB  have  been  or  may  hereafter  be 
declared  such  by  act  of  congress^  and  over,Tin.3er  or  across  ^Ee'navi- 
gable  streams  or  waters  oi  the  United  States."  There  is  nothing  to 
indicate  an  intention  of  limiting  the  effect  of  the  words  employed, 
and  they  are,  therefore,  to  be  given  their  natural  and  ordinary  signifi- 
cation. Read  in  this  way,  the  grant  evidently  extends  to  the  public 
domain,  the  military  and  post  roads,  and  the  navigable  waters  of  the 
United  States.  These  are  all  within  the  dominion  of  the  national  gov- 
ernment to  the  extent  of  the  national  powers,  and  are,  therefore,  sub- 
ject to  the  legitimate  congressional  regulation.  No  question  arises  as 
to  the  authority  of  congress  to  provide  for  the  appropriation  of  pri- 
vate property  to  the  uses  of  the  telegraph,  for  no  such  attempt  has 
been  made.  The.  use  of  public  property  alone  is  granted.  If  pri- 
vate property  is  required,  it  must,  so  far  as  the  present  legislation  is 
concerned,  be  obtained  by  private  arrangement  with  its  owner,  tjo 
jcompulsory  proceedings  are  authorized.  State  sovereignty  ii"d°'- th" 
constitution  is  not  interfered  with.  Only  national  privileges-  are 
.grantedi_ 

T'he  state  law  in  question,  so  far  as  it  confers  exclusive  rights  upon' 

the  ££nRar.nia  Company,  ijj  ueifainly  in  conflict  with  this  legislation  of 

CQQgress.     I'o  that  extent   it  is.  therefore,  inoperative  as  against  a 

corporahflh  ot  ""another  sta|:e  entitled   to  the  privileges  ot  liie  atil  ^f  . 

Sngress.     Such  being  the  ca"sl;.>Trp~rhgn^w7tf~fti'e    J^ensacola  Oom- 

Fs  not  exclude  the  Western  Union  Company  trom 


^ompany   troni"th£      

pancy  of  the  right  ot  way  of  the  Pensacola  ana'  .Louisviue  jeailroad_ 
Company-under  the  arrangement  made  for  that  purpose. 
*■  We  ar^  aware  that,  in  i'aul  v.  Virginia  (_o  wan.  168),  this  court 
decided  that  a  state  might  exclude  a  corporation  of  anotKer  state  from 
its  jurisdiction,  and  that  corporations  are  not  within  the  clause  of  the 
constitution,  which  declares  that  "the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  citizens  of  the  several 
states."  Article  4,  section  2.  That  was  not,  however,  the  case  of  a 
corporation  engaged  in  interstate  commerce ;  and  enough  was  said 
by  the  court  to  show  that,  if  it  had  been,  very  different  questions 
would  have  been  presented.  The  language  of  the  opinion  is,  "It  is 
undoubtedly  true,  as  stated  by  counsel,  that  the  power  conferred  upon 
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congress  to  regulate  commerce  includes  as  well  commerce  carried  on 
by  corporations  as  commerce  carried  on  by  individuals.  *  *  * 
This  state  of  facts  forbids  the  supposition  that  it  was  intended  in  the 
grant  of  power  to  congress  to  exclude  from  its  control  the  commerce 
of  corporations.  The  language  of  the  grant  makes  no  reference  to 
the  instrumentalities  by  which  commerce  may  be  carried  on ;  it  is 
general,  and  includes  alike  commerce  by  individuals,  partnerships, 
associations  and  corporations.  *  *  «  The  defect  of  the  argument 
lies  in  the  character  of  their  (insurance  companies)  business.  Issuing 
a  policy  of  insurance  is  not  a  transaction  of  commerce.  *  *  * 
Such  contracts  (policies  of  insurance)  are  not  interstate  transactions, 
though  the  parties  are  domiciled  in  different  states." 

The  questions  thus,  suggested  need  not  be  considered  now  because 
no  prohibitory  legislation  is  relied  upon,  except  that  which,  as  has 
already  been  seen,  is  inoperative.  Upon  principles  of  comity,  the 
.  corporations  of  one  state  are-  permitted  to  do  business  in  another,  un- 
less it  conflicts  with  the  law  or  unjustly  interferes  with  the  rights  of  the 
citizens  of  the  state  into  which  they  come.  Under  such  circumstances, 
no  citizen  of  a  state  can  enjoin  a  foreign  corporation  from  pursuing 
its  business.  Until  the  state  acts  in  its  sovereign  capacity,  individual 
citizens  can  not  complain.  The  state  must  determine  for  itself  when 
the  public  good  requires  that  its  implied  assent  to  the  admission  shall 
be  withdrawn.  Here,  so  far  from  withdrawing  its  assent,  the  state  by 
its  legislation  of  1874,  in  effect,  invited  foreign  telegraph  corpora.tions 
to  come  in.  Whether  that  legislation,  in  the  absence  of  congressional 
action,  would  have  been  sufficient  to  authorize  a  foreign  corporation 
to  construct  and  operate  a  line  within  the  two  counties  named,  we 
need  not  decide ;  but  we  are  clearly  of  the  opinion  that  with  such  ac- 
tion and  a  right  of  way  secured  by  private  arrangement  with  the 
owner  of  the  land,  this  defendant  corporation  can  not  be  excluded  by 
the  present  complainant. 

Decree  affirmed. 


■Sec.  67.    (3)  On  territorial  legislatures. 

"Congress  shall  have^ power  to  make  all  needful  rules  and  regula- 
tions respecting  the  territorylBelonging  to  the  United  States"."  "Const, 
aft.  iv,  sec.  iii.  *      "   " 

The  Revised  Statutes  of  the  United  States  provide:  "The  legis- 
lative, assemblies  of  the  several  territories  shall  not  grant  private  char- 
ters or  special  privileges,  but  they  may,  by  general  incorporation  acts, 
permit  persons  to  associate  themselves  together  as  bodies  corporate 
for  mining,  manufacturing  and  other  industrial  pursuits,  and  for  con- 
ducting the  business  of  insurance,  banks  of  discount  and  deposit  (but 
not  of  issue),  loan,  trust  and  guarantee  associations,  and  for  the  con- 
struction or  operation  of  railroads,  wagon  roads,  irrigating  ditches, 
and  the  colonization  and  improvement  of  lands  in  connection  there- 
with, or  for  colleges,  seminaries,  churches,  -libraries  or  any  other 
benevolent,  charitable  or  scientific  association."^ 

■  Revised  Statutes  of  the  United  States,  1873-74  (§  1889),  as  amended  Julv 
30,  1886,  ch.  818,  §  5  (24  St.  170). 
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Statute  June  8,  1878,  ch.  168  (20  St.  loi)  provided  that  the  fore- 
going section  should  not  be  so  construed  as  to  prevent  the  territorial 
legislatures  from  creating  municipal  corporations  either  by  a  general 
or  special  act,  subject  to  artiendment  or  repeal  at  any  time.  , 

I^ote.  Territorial  charter  is  binding  on  the  state  legislature  after  the  state 
is  organized.  1822,  State  v.  N.  O.  N.  Co.,  11  Martin  (La.)  309;  1831,  Will- 
iams V.  Bank  of  Michigan,  7  Wend.  (N.Y.)  539.  But  see,  1851,  Myers  v.  Man- 
hattan Bank,  20  Ohio  283. 


In  the  State  Constitutions. 
See.  68.     (i)    General  and  special  laws,  what  are. 

"The  legislature  shalLpass  no  special  act  creating  corporations_or 
conferring  corporate  powers^  but  they  shall  provide  by  general^  law 
for  the  creation  and  formation  of  colorations,  but  all  such  laws  shall 
be  subject  to  amendment,  alteration  or  repeal  at  the  vyill  of  jthe  legis- 
lature." 

THE  STATE,  Ex  Eel.  JACOB  J.  VAN  RIPER  Et  Al.,  v.  CHARLES  H. 

PARSONS  Et  Al.i 

■1878.     In  the  Supreme  Court-  of  Judicature  of  New  Jersey. 
40  N.  J.  L.  Rep.  i-ii. 

On  demtirrer. 

By  the  charter  of  Jersey  City,  passed  in  1871,  provision  was  made 
for  the    appointment  by  the   senate   and   general   assembly,  in   joint 
meeting,  of  a  fire  board,  and  certain  other  municipal  boards. 
■    i      a^  On   March  6,  1877  (Laws  1877,  p.  54),  an  act  was  passed  entitled 
^aJB  '^'^y^An  act   concerning  commissioners  to  regulate   municipal   affairs,"  J 

\/  which  provided  for  abolishing  all  laws  in  reference  to  legislative  com-/ 
/  missioner^,  andJeEQiiaAtingLlh£_offi£es-Qf,J:hej£gi4aHve  comjnission-l 
ers  then  in  existence,  and  for- substituting  .therefor  new  boards,  to  b/ 
elected  by  ihe  .people. 

Under  this  latter  act  an  election  was  held  in  Jersey  City,  and  the 
defendants  were  elected  members  of  the  fire  board  in  lieu  of  the  legis- 
lative commissioners.  There  was  no  question  made  with  respect  to 
the  fairness  and  formality  of  this  election. 

The  present  proceeding  is  an  information  in  the  name  of  the  attor- 
ney-general, in  the  nature  of  a  gzio  warranto,  charging  that  the  de- 
fendants usurp  the  office  to  which  they  were  thus  elected. 

Argued  at  November  term,  1877,  before  Beasley,  chief  justice,  and 
Justice  Depue,  Van  Syckel  and  Knapp. 

The  opinion   of  the  court  was  delivered  by  Beasley,  chief  justice. 

'Part  of  opinion  relating  to  another  point  omitted. 


>^ 
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,The  purpose  of  this  proceeding  is  to  test  the  constitutionality  of  the 
act  of  the  legislature  passed  on  the  6th  day  of  March,1n  the  year  of 
1877,  entitled  "An  act  concerning  commissioners  to  regulate  munici- 
pal affairs." 

The  law  thus  brought  under  our  cognizance  is  composed  of  two 
sections,  the  first  of  which  declares  "that  such  parts  of  all  public,  spe- 
cial and  local  laws  as  provide  for  the  appointment  of  commissions  or 
commissioners,  by  the  senate  and  general  assembly  of  the  legislature, 
in  joint  meeting,  to  regulate  municipal  affairs  in  any  city  in  this  state, 
be  and  the  same  are  hereby  repealed,"  and  the  second  section  pro- 
vides "that  in  all  cases  where  the  above  repealing  section  shall  oper- 
ate in  any  city  in  this  state,  there  shall  be  substituted,  in  lieu  of  each 
of  the  existing  boards  of  said  commissions  or  commissioners,  to  exer- 
cise all  the  powers  heretofore  conferred  upon  such  commissions  or 
commissioners,  a  board  to  consist  of  six  persons,  namely,  one  shall  be 
chosen  by  the  electors  in  each  aldermanic  district  in  said  city,  who 
shall  be  a  qualified  voter  of  said  city."  The  rest  of  this  latter  section 
consists  of  regulations  touching  the  mode  of  canvassing  the  votes  at 
the  election  thus  authorized,  or  designating  the  terms  of  office  and  the 
salaries  of  the  officers  thus  to  be  chosen. 

Against  this  law  thus  summarized,'fthe  principal  exception  that-has 
been  urged  is,  that  it  is,  in  sub_staiice  aridjeffect,  special  and  local,  and 
consequently  is  in  conflict  wijh  one  of  Jhe  recent  amendments   ot  the 
constitution  of  the  state.*  The  provision  of  the  primary  law  thus  in- 
voked in  clause  2,  section  7  of  article  iv,  and  which,  so  far  as  relates, 
to  the  present  subject,  is  in  these  words,  viz.,i^'The  legislature  shalli 
not  pass  private,  local  or  special  laws  in  any  of  the  following  enumer-/ 
ated  cases,  that  is  to  say:      «     #     «     Regulating  the  inteiiial  affairs/ 
of  towns  and  counties ;  appointing  local  officers  or  commissions  to  reg-\ 
ulate  municipal  affairs,  "'and,  again,  subsequently,  in  the  same  clause  J 
the  words  are,  A'the  legislature  shall  pass  no  special  act  conferring  cor- 
porate powers,  but  they  shall  pass  general  laws,  under  which  corpo- 
rations may  be  organized  and  corporate  powers  of  every  nature  ob- 
tained, subject,  nevertheless,  to  repeal  or  alteration  at  the  will  of  the 
legislature.  ♦  *     *     *  " 

■    First,  then,  is  this  statute,  obviously  and  upon  judicial  view  of  its 
c(Mitent£;:;a'"Ioc'ar''8f  speciariaw? "  "~"  ""'"'' '"  ''"*"""~°™°'''~~" 

In  point  of  form  it  is  manifest  thatthis^act  dojes.  not  belong^  tq_such 
a_categorK.  It  imports  genera.lity  of  provision  in  all  its  parts  ;  its  title 
IS  general,  embracing  all  commissioners  appointed  by  the  legislature 
to  regulate  municipal  affairs,  so,  in  its  body,  it  repeals  such  parts  of 
all  public,  special  or  local  laws  as  provide  for  the  appointment  of 
such  commissioners,  and  substitutes  for  such  officers  others,  to  be  se- 
lected by  the  people.  Upon_th''  fpf?  "f  ttua^law.  therefore,  the  re- 
pealer is  p^pral^  ai^rl  ^\^p  «^hKt\\ut':nn  nf  other  aggii&Les  is  equally  so. 

i5ut  "it^s  said  that,  although  such  is  the  frame  and  aspecFot  this 
statute,  ^tTnTTmu St  be  regarded  as  local  and  special,  as  of  necessity 
it  can  be  applicable  to  but  a  few  places  of  the  state,  inasmuch  as  it  is 
wellifnown  that  but^ew localities  in  the  state  have  been  subjected  to 
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the  rule  of  legislative  coiruaissipns.  This  contention  assumes  the 
truth  of  the  hypothesis  that  a  law  that  embraces  but  a  few  localities, 
or  a  small  nuHjfeer-of  objects,~is'not  a  general,  but  a  special  or  local 
law.  But  I  think  there  is  a  mistake  in  this.  The  term  "general 
law"  does  not  import  universality  in  the  subjects  or  operation  of  such 
law.  The  constitutional  clause  in  question  calls  for  the  enactment. 
In  this  particular  field  of  legislation,  of  general  acts,  but  such  so- 
called  general  acts  are,  for  the  most  part,  special  and  local  in  their 
effect  and  applicability,  provided  we  put  the  widest  possible  signifi- 
cation on  the  terms  special  and  local.  But  these  two  latter  terms  do 
not  carry  with  them  such  a  compass  of  meaning  as  this,  as  they  stand 
in  the  clause  of  the  constitution  now  under  consideration.  If  such 
were  their  scope,  they  would  render  almost  every  attempt  at  useful 
legislation  abortive.  A  law  settling  the  methods  by  which  all  rail- 
roads should  become  incorporated  would  be  special  in  the  sense  that 
ft  would  be  confined  in  its  operation  to  but  a  single  kind  of  corpo- 
ration, and  so  a  law  would  be  local,  by  this  same  test,  that  should 
provide  for  the  organization,  under  one  system,  of  all  the  municipal 
governments  in  the  state,  as  such  a  law  would  manifestly  have  a 
restricted  effect  with  respect  to  locality.  But  who,  conversant  with 
the  usage  touching  these  terms,  would  venture  the  assertion  that  such 
statutes  as  these  would  not  be  general  laws  ?  All  legislation  is  based 
of  necessity  on  a  classification  of  its  subjects,  and  when  such  classifi- 
cation is  fairly  made,  and  the  legislation  founded  upon  it  is  appropri- 
ate to  such  classification,  such  legislation  is  as—legitimate  now  as  it 
would  have  been  prior  to  the  recent  amendments  to  the  constitution. 
My  theory  is,  that  if  a  set  of  ohfects  he  fairly  classi^ed,  a  law  embrac-^i 
inff  them  will  be  a" general  one ^^and  in  all  resjiects  unobjectionable; 
but  undouDieacy  if  ike  classification  he  iuusiveTl>ein§~cbntrived  ■with 
a  view  oj  escapinffThe  constitutional  restriction,  it  can  lend  no  sujt- 
■hort  io  me  lee'isici.iion  connected,  with,  it^.  As.  tor  example,  a  statute 
uuUy.llliy' lllUL  UU  iiihes  containmg  a  population  over  a  certain  number 
shall  have  a  given  number  of  voting  places,  and  air  cities  containing  a 
lesser  number  shall  have  a  prescribed  lesser  number,  would  be,  to  my 
mind,  obviously  legal,  because  the  classes  of  persons  thus  distinguished 
from  each  other  would  naturally  stand  upon  a  different  footing  with 
respect  to  the  particular  subject  to  which  such  legislation  related ; 
but  if  a  law,  based  on  the  same  classifications,  should  provide  that  the 
former  of  such  classes  should  have  a  certain  system  of  laying  out 
streets,  and  the  latter  a  different  system,  such  a  classification  would  be 
'  clearly  illusive,  inasmuch  as  the  law  thus  enacted  would  bear  no  affin-* 
ity  to  the  qualities  or  attributes  forming  the  basis  of  classification.  In- 
terdicted local  and  s-pecial  laws  are  all  those  that  rest  on  a  false  or 
'defici£nt  classification ;  their  vice  is  that  they  do  not  embrace  all  the 
class  to  which  they  are  naturally  related^;  they  create  freference  and 
establish  inequalities ;  they  aMly  f"  ■persons,  tMzigs  or  f  laces  fos- 
~of  certain  qualities  or  situations,  and  exclude  from  their 
ej^ect  other  persons,  things  or  flaces  which  are  not  dissimilar  in  these 
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res'pects.  The  present  law  therefore  is  not  objectionable  on  the  former 
of  the  grounds  assigned — that  in  its  operation  it  must  necessarily  be 
confined  to  certain  localities.  ■^g_itdoesngt_excludje_from.itS-  sway  or 
effec^  any  place  or^bj^ect  belgngmg  tojtlie  cjlass.to  wl^jch  it,  relates,  it 
jj^i^gnjtsface,^ggiiera.l,  £n(^  law,  withiri_the 

clause  gf^he  constitution  now  under  consideration. ' 


he  .second  ogSgioftraBoYe  noted  to  the  statute  in  question  is  that, 
in_pp_int  of^  l^ct,  it  applies  to  but  a  single  place,  that' is rjo Jersey 
City,  and  therefore,  being  thus  local  and  special,  it  is  iuyalm.  for  the 
want  of  a  notice  of  ,an  intention  to  apply  fprjts  passage. 

In  laboring  this  point  in  their  argument  the  counsel  of  the  relators 
seemed  to  incline  to  the  conclusion  that  a  special  or  local  law  could 
in  no  case  be  passed,  the  purpose  of  which  was  to  regulate  the  in- 
ternal affairs  of  any  municipality.  But  I  can  not  agree  to  this 
view.  According  to  my  reading  of  the  constitutional  clause  in  ques- 
tion, its  purpose  w_as  not  to  limit  Tpgidatinri^  1^)11^;  to  forbid  only  the 


ly  special  or  local  laws,  those  thinganthat  ca 
&.      i'he  provision  relates  to  the  methods  a: 


methods  and  not  to  the  sub- 


jiglation,  and  the  substitution  of  general  laws  in  the  stead 


of  those  that  are  special  or  local,  necessarily  indicates  the  limits  and 
extent  of  the  prohibition,  for  as  the  mandate  is  to  do,  by  general  leg- 
islation, that  which  is  interdicted  to  special  or  local  legislation,  it 
seems  unavoidably  to  follow  that  it  is  only  those  things  that  can  be 
accomplished  by  the  former  method  that  are  forbidden  to  the  latter 
method.  The  intent  hgre.  I  think,  is  perfectly  plain,  and  was  to  require, 
within  th^::3:^a-rtnien.t,.^aIL.ihings  that  could  be  effected  by  ggneral 
statutes,  to  be  ettficted.  iti  J:h.at  way,  but  there  was  no  intent  to  abro- 
g[ate  the  legislative  power  outside  of  this  field.  Tlie  opposite  inter-' 
pi^afion  would  be  full  of  impracticabiliTies,  not  to  say  absurdities. 
By  its  prevalence,  the  peculiar  imperfections  inherent  in  the  frame  of 
an'y  existing  public  corporation  would  at  once  be  made  unalterable 
and  irremediable ;  the  boundaify  of  every  city,  township  and  county 
would  become  insusceptible  of  change,  and  the  constitution  of  such 
bodies,  with  respect  to  matters  unique,  and  therefore  not  to  be  reached 
by  general  laws,  would  be  beyond  the  hand  of  improvement  or  modi- 
fication. Indeed,  the  present  case,  if  we  assume  that  this  statute 
applies  to  Jersey  City  alone,  and  is  on  that  account  to  be  regarded  as 
special  and  local  and  consequently  forbidden,  would'  stand  as  a  con- 
spicuous example  of  the  evils  that  would  result,  for  although  in  this  r 
same  constitutional  provision,  the  ruling  of  particular  places  by  leg-  { 
islative  commissions  is  denounced  in  the  form  of  a  prohibitory  clause,  * 
the  success  of  the  view  set  up  would  be  to  establish  such  a  mode  of 
government,  so  long  as  our  organic  law  should  retain  its  present 
characteristics  in  the  only  place  in  which  it  is  said  at  present  to  exist. 
The  correct  interpretation  of  the  passage,  as  already  denoted,  keeps 
it  clear  of  any  such- hurtful  efficiency. 

But  it  is  further,  and  in  the  last  place,  urged  that  as  this  statute  can 
apply  to  Jersey  City  alone,  it  is,  at  all  events,  special  and  local 
within  the  effect  of  that  other  provision  of  the  constitution  which  ex- 
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acts  a  notice  of  an  intention  to  make  application  to  the  legislature  for 
fcills  of  this  character.  Article  iv,  §  7,  pi.  9.  But  unfortunately,  it  is 
in  this  information  assumed  without  the  necessary  showing  of  facts, 
that  this  law  has  this  singleness  of  applicability.  This  pleading  shows 
that  the  defendants  are  clothed  with  office  by  force  of  a  popular  elec- 
tion duly  held  m  accord^inrp  with  this  legislative  act,  and  as  under 
such  circumstances  the  regularity  and  validity  of  such  act  will  be 
strongly  impli&dj_the"facts  necessary  to  vacate  it  must  be  set  forth  in 
a  direct  "and  traversable  form.  X^'s  has  not  in  this  case  been  done. 
An  allegation  that  the  statute  is  special  and  local  as  to  lersey  City  is 
not  the  statement  of  a  tact,  but  a  naked  inffirfigce  as  to  the  law.  The 
question,  therefore,  that  was  discussed,  and  which  was  founded  on 
the  assumption  that  the  present  law  was  operative  in  but  a  single 
place,  can  not  be  considered  or  disposed  of  upon  the  record  as  it  is 
now  presented  to  our  attention. 

As  the  pleadings  at  present  stand,  the  demurrer  must  be  sustained. 

Note.  General  and  special  laws.  It  has  been  said  that  a  statute  -which 
relates  to  persons  or  things  as  a  class,  is  a  general  law:  while  one  -which  r^- 
[fltfiH  t.n  partinnlar  things  or  nersoTiH  of  a  class,  is  special.  1875,  Wheeler  v. 
Philadelphia,  77  Pa.  St.  338;  1884,  Ewing  v.  Hoblitzelle,  85  Mo.  64;  1892, 
Smith  v.  McDermott,  93  Cal.  421. 

So,  a  general  law  need  not  operate  upon  all  classes  of  persons  or  things  in 

a  stafa,  bUL  jj  iL  reJates  to  or  operates  iinilormly  upon  the  whole  01  any 

"class  it  is  geneia.1.     1890.  Abeel  v.  Clark,  84  Ual.  226.  ■ 

• — And    a  law  which  applies  only  to  an  individual  or  to  a  number  of  individ- 

nals,  selected  out  ot  any  class  to  which  they  belong,  is  a  special  law."     1880, 

State  V.  (Jahfornia  Min.  Co.,  15  JNev.  234.  ^~-  ' 

"Public  statutes  are  those  which  concern  the  government,  or  the  public  in- 
terest, or  all  persons,  or  the  whole  of  any  class  of  persons."  Eobinson's 
Elementary  Law,  §  10.  Citing,  1  Bl.  Com.  86;  1  Kent  Lect.,  20;  Bac.  Abr. 
Stat.  F.  L. ;  Potter's  Dwarris  on  Stat.,  52;  Sedgwick  Stat.  &  Const.  L.,  30. 

See,  also,  1897,  Wanser  v.  Hoos,  60  N.  J.  Law  482,  64  Am.  St.  Eep.  600; 
1895,  State  v.  Bargus,  53  Ohio  St.  94.  53  Am.  St.  Rep.  628;  1892,  State  v.  Sher- 
iff, 48  Minn.  236,  31  Am.  St.  Eep.  650,  n.  653 ;  1890,  State  v.  Ellett,  47  Ohio 
St.  90,  21  Am.  St.  Eep.  772,  n.  780,  et  seq.;  1889,  Town  Council  v.  Pressley,  33 
S.  C.  56,  26  Am.  St.  Eep.  659;  1889,  Allen  v.  Pioneer  Press  Co.,  40  Minn.  117, 
12  Am.  St.  Eep.  707,  n.  716;  1888,  People  v.  Squire,  107  N.  Y.  593,  1  Am.  St. 
Eep.  893,  n.  908. 

See,  further,  on  the  general  topic  of  creation  under  geheral  and  special 
laws.  1  Abb.  Digest  362, 4  Am.  &  Eng.  Ency.  194, 1st  ed. ;  7  Am.  &  Eng.  Encyc. 
639,  et  seq.,  2d  ed. ;  Baldwin's  Politr  Inst.,  ch.  6,  Freedom  of  Incorporation ;  1 
Beach,  §§  9-12 ;  Boone,  §§  21-23 ;  Clark,  §§  19-20 ;  Cook,  §§  2,  231-235;  Elliott, 
§§  32-50;  Field,  §  13;  2  Kent.  Comm.  '*272,  n.,  a,  I,  c,  12th  ««:;  1  MoraWetZT 
§§26-30;  Taylor,  §451;  1  Thompson,  §§  35-249.  For  statutory  provisions, 
see  infra,  Schemes  of  Organization,  fp.  426,  560;  American  Corp.  Legal  Man- 
ual, vol.  7,  1899,  and  previous  volumes;  2  Stimson's  Am.  Statute  Laws,  ch.  1 ; 
Annotated  Corporation  Laws  of  all  the  states,  by  Cumming,  Gilbert  &  Wood- 
ward, 1899 ;  Appendix. 

22— WiL.  Casbs. 
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Sec.  69.     (2)    Creating. 

"The  legislature  .shall  pass-no  special  or-ktcal-act  .creating  cor- 
porations." 
,       _  WALLACE  V.  LOOMIS.'  - 

1877.     In  the  Supreme  Court  op  the  United  States.     97  U.  S. 
Reports  146—163. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  south- 
ern district  of  Alabama. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  suit  w^!^  msHtnt-prl  hy  a  \\\\\  jn  equity  filed  May  30,  1873,  by 
Francis  B.  Loomis,  John  C.  Stanton  and  Daniel  N.  Stanton,  trusses. 
of  what  is  known  asthe  first  .mortgas^  of  ^the  Alabama  and  Chatta- 
nooga j{.aiiroaq\;ompany..lQr-.the-puxpQSfi..--Qf  procunng'  a  foreclosure 
and"  sale"^  the  mortgaged  premises,  being  the  railroad  of  said  com- 
pltliy,'WiLlrttrffppmtgimnrer-grH^"YmTi1Tg^  in  Tenliessee , 

(jeorgia,  Alabama  and  Mississippi,  but  principally  in  Alabama.  A  . 
further  object  of  the  bill  was  to  remove  the  cloud  from_th_etjtl£xau7eff 
by  the  barikru'picy^of?aid"Tompany7  the  seizure  of  its  property  by  the 
gDvernui  ur--Alubaam","andTEe_sal£Jhereof '5y~lM 
ruptcy ;  also  to'protecr'and  preserve  the  property  from  waste  and 
difepidatioh  until  it  could  be  applied  to~ffie~§atl'5fgttiOfl  OfThStrrort- 
'  gagBT^*""*"^*  •   --      - 

Tri  February,  1873,  by  leave  of  the  court,  Wallace  was  made  a  de- 
fendant, and  thereupon  filfed  an  answer  and  cross-bill,  claiming  to  be. 

the  holder  and  owner  of  five  second  mortgage  bonds  for  $1,000  each. 

«     *     * 

The  answer  alleges  that  the  Alabama  and  Chattanooga  Railroad 
Compaiiy  was  not  a  corporate  body,  and  the  decree  attirms  the  contrary. 
TKecross-bill  states  at  large  the  reason  for  the  allegation  of  the  answer. 
It  is/that  the  cornpany  had  its  alleg^ed  corporate  existence  alone  in 
virtue  of  a  special  act  of  the  legislature  pf  Alabarnfi,  pqccpr^  fVip  t>^»V. 

rTT  SApl-prnhpr^    TXfiX^\A|Wjr_gr-f    iipnn     its    fjirp   waS  a  violation  of  the 

rJivhstiHlTifitl  of  tTjfi  c<-aia»-pT^Wh  drrlfirrTi  that  '■'■  corporations  may  be 
fortned  under  general  laws,  but  shallnot  be  createcTbv  Jpecial  acTl 
esKeWfOt'  muSiSi^iaL.^'^iJ^oscs/''     The  act  referred  to  is  set  out  in 


fuTl  as  ah  exhibit  to  the  cross-bill.^jfct  authorizes   the  Wills  Valley 
Railroad  Cojrrp.any  ^a  pre-existing  co^oranoinTo'^ur?Ha5^Bg'rail- 
jflSd  and  irancnisesortheT7o7^ast  and  SOutnwestern  Alabama  RaTF* 
rbSHi  Uompat^(anotne^pre^?asnn^corporauon),  and  after  doing  so", 
,   lU  ilimijJErttyPWTrHMHUi  m  tftAt  ot  ihe  Alabama  andunattanooga  Rail- 

^  reAd  ILiompany.K  ""'  

*  WC  Sr?T!!!ff51e  to  see  anything  in  this  legislation  repugnant  to  the 
constitutional  provision  reterred  to-  '■^'h?'tj?'"ov'sion  can  not  surely  Ee 
construed  to  prohibit  tiie  leOTsiafiive  fronTchktt^yinii-  me  name  of  a  coj- 

'  Only  so  much  of  the  case  is  given  as  relates  to  the  single  point. 
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pnr^tinn,  or   fyf"^    fi'vi'rip-  it  power  to   pnrrViase  additional  property, 
and  this  was  all  that  it  did_iri  this  case.    IJJ>  new  corporate  powers  ol 
tranchises  were  created.     *     *     * 
nESree  atfirmed. 


See.  70.  Same. 

GEORGE  GREEN  v.  KNIEd  FALLSVBOOM  CORPORATION. 

1886.     In    the  Supreme    CouAt   of   Minnesota.     35    Minnesota 

Report\  155-162 

Plaintiff  brought  this  action,  inNihe  distlfict  court  for  St.  Louis 
county,  to  recover  possession  of  certain  logs,Jalleged  to  be  wrongfully 
detained  by  the  defendant.  The  answer  admits  the  detention  of  the 
logs  by  the  defendant,  and  justifies  such  detention  under  claim  of  a 
lien  for  boomage  in  accordance  with  the  provisions  of  Sp.  Laws  1872, 
ch.  106.  On  plaintiff's  motion  judgment  on  the  pleadings  was  directed 
by  Stearns,  J.,  on  the  ground  that  Sp.  Laws  1872,  ch.  106,  is  uncon- 
stitutional. 

Defendant  appeals  from  the  judgment. 

The  cause  was  argued  at  the  April  term,  and,  by  order  of  the  court, 
was  reargued  at  the  October  term,  1885. 

Vanderburgh,  J.  The  defendant,  it  appears,  first  organized  as  a 
boom  corporation  under  the  general  law.  The  original  articles  of 
incorporation  are  not  disclosed  by  the  record,  but  it  is  manifest  (and 
it  is  not  dispute'd)  that  the  orgaryzation  must  have  been  made  under 
Gen.  St.,  ch.  34,  tit.  2,  and  that  the  powers  and  privileges  thereby 
acquired  could  not  include  either  the  right  to  exercise  the  power  of 
eminent  domain,  or  to  take  tolls,  or  to  obstruct  the  navigable  portion 
of  the  St.  Louis  river,  where  the  defendant's  booms  and  works  are 
located,  so  as  to  prevent  the  free  passage  of  the  logs  of  other  owners. 
Stevens  Point  Boom  Co.  v.  Reilly,  44  Wis.  295,  305  ;  s.  c.  46  Wis. 
237,  242.  It  was,  by  virtue  of  its  original  articles  of  incorporation, 
entitled  only  to  the  same  rights  in  the  river  as  other  riparian  owners, 
and  to  erect  and  maintain  booms  in  connection  with  the  navigation  of 
the  stream,  for  its  own  use,  and  the  use  of  others  who  might  contract  for 
its  services.  It  was  merely  a  private  boom  corporation.  Soon  after 
such  organization  under  the  general  laws,  the  legislature  passed  an  act 
entitled  "An  act  relating  to  the  Knife  Falls  Boom  Corporation"  (Sp. 
Laws  1872,  ch.  106),  which  purports  to  confer  new  and  independent 
franchises  and  enlarge  powers  upon  the  defendant  corporation,  within 
the  St.  Louis  river,  and  over  the  navigation  and  use  thereof,  as  respects 
the  passage  of  logs,  including  the  right  of  eminent  domain,  the  right 
to  charge  compensation  for  boomage,  in  the  nature  of  tolls,  prescribed 
by  the  act,  upon  all  logs  passing  through  their  works,  and  to  receive 
and  take  the  entire  charge  and  control  of  all  logs  and  timber  which 
might  run,  come  or  be  driven  within  the  same,  and  to  boom,  scale 
and  deliver  them  as  provided  in  such  act.     Osborne  v.  Knife  Falls 
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Boom  Co.,  32  Minn.  412  (21  N.  W.  Rep.  704).  And  the  corpora- 
tion is  also  thereby  granted  a  lien  upon  all  such  logs  or  timber  for 
their  compensation,  which  may  be  enforced  by  a  sale. 

The  detention  of  the  plaintiff's  logs,  taken  and  held  in  invitum  by 
defendant  under  a  claim  of  lien  for  the  boomage  allowed  by  this  act, 
brings  up  the  question  of  its  constitutionality  in  this  case.  This  ques- 
tion was  not  suggested  or  mooted  in  the  case  of  Osborne  against  the 
defendants,  just  cited,  but  the  question  there  determined  was  as  re- 
spects the  power  of  the  legislature  to  authorize  such  improvements  in 
the  use  of  a  navigable  river.  The  question  which  is  raised  here,  and 
which  has  been  elaborately  argued  by  counsel,  is  the  constitutional 
power  of  the  legislature  to  so  amend  the  charter,  and  to  confer  upon 
an  existing  corporation  additional  special  powers  and  privileges  of 
the  character  described,  under  the  provisions  of  article  10,  section  2, 
of  the  constitution^  forbidding  the  formation  of  corporations  by  spe- 
cial acts.  The  discussion  by  counsel  at  the  bar  embraced  the  ques- 
tion of  the  proper  original  consthiction  of  this  clause,  and  the  inten- 
tion of  the  framers  of  the  constitution  in  inserting  it,  and  also  the  ques- 
tion of  the  construction  thereof  which  has  in  fact  prevailed  and  been 
acted  on  in  this  state,  and  the  effect  which  the  court  ought  to  give 
to  such  construction  in  considering  this  case. 

I.  The  charter  of  a  corporation  represents  a  twofold  contract: 
(a)  The  executed  grant  by  the  state  of  a  -portion  of  its  sovereignty^ 
irrevocable  in  its.nature,  when  once  accepted  and  acted  on;  (b)  the 
mutual  compact  between  the  corporators  or  stockholders  among  them- 
selves. And  in  the  absence  of  constitutional  restraints,  a  corporation 
might  be  endowed  with  new  and  enlarged  powers  by  legislative  grant, 
and  its  original  character,  object  and  business  might  thereby  be  changed, 
with  the  consent  of  the  stockholders,  for  any  lawful  purpose.  If  the 
.  clause  under  consideration  was  intended  simply  to  prohibit  special 
acts  establishing  corporate  entities  or  granting  original  charters,  then 
it  is  clear  that  an  existing  corporation  may  receive  the  grant  of  new 
and  extensive  privileges  and  franchises,  and  the  amendment  to  "the 
defendant's  charter  by  the  act  in  question  may  undoubtedly  be  upheld 
as  a  valid  exercise  of  legislative  power.  But  the  respondent  contends 
that  this  provision  of  the  constitution  has  a  wider  significance,  and 
was  intended  to  restrain  all  grants  of  corporate  privileges  and  fran- 
chises by  special  acts  of  the  legislature,  and  this  is,  in  the  opinion  of 
the  writer,  the  proper  construction.  A  corporation,  created  or  formed 
by  special  acts,  could  only  be  so  formed  by  means  of  the  grant  of  a 
charter  conferring  essential  corporate  powers  or  franchises.  "Fran- 
chises" are  defined  to  be  special  privileges  conferred  by  government 
upon  individuals,  and  which  do  not  belong  to  the  citizens  of  the  coun- 
try, generally,  of  common  right.  Bank  of  Augusta  v.  Earle,  13  Pet. 
519.  The  grant  of  such  a  franchise  is  the  essential  thing  in  a  charter, 
and  whether  given  to  new  corporators,  or  those  already  organized,  or 
in  an  original  or  amended  charter,  the  grant  of  a  corporate  franchise 
is,  as  between  the  sovereign  and  the  corporators,  so  far  the  grant  of 
a  charter,  or  the  grant   of   a  "franchise   by  act   of   incorporation." 
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Attorney-General  v.  Railroad  Cos.,  35  Wis.  425,  560.  Such  grants, 
I  think,  it  was  clearly  the  purpose  of  the  framers  of  the  constitution 
to  prohibit  by  special  acts. 

It  is  true,  the  right  to  be  a  corporation  is  itself  a  franchise,  but  all 
franchises  granted  to  a  corporation  become  corporate  franchises,  and 
essential  portions  of  its  charter  or  act  of  incorporation,  and  the 
chief  value  of  the  charter  in  order  to  accomplish  the  purposes  of 
the  corporate  organization.  The  constitutional  provision  requires 
that  corporations^  except  for  municipal  purposes,  shall  be  formed 
under  general  la-ws,  and  not  under  or  by  special  acts.  This  can  not, 
T  think,  mean  that  a  portion  of  the  franchises  or  privileges  in  a  pro- 
posed charter  might  be  obtained  under  a  general  law,  and  the  re- 
m.ainder  by  special  enactments ;  or,  in  other  words,  that  a  general  law 
m-ight  be  a  m.ere  enabling  act  to  confer  corporate  existence,  leaving 
the  door  open  to  the  corporation  thereafter  to  apply  to  the  legislature 
for  additional  franchises .  Such  construction  must  be  given  to  the 
provision  in  question  as  will  manifestly  be  in  harmony  with  its  spirit, 
and  give  effect  to  the  intent  and  purpose  of  its  framers.  The  object 
being  to  restrict  the  granting  of  charters  to  general  laws,  the  courts 
can  not  sanction  an  evasion  by  limiting  the  application  of  the  princi- 
ple to  the  case  of  original  charters  or  corporate  organizations.  The 
object  of  this  constitutional  restriction  was,  as  it  is  well  understood,  to 
correct  an  existing  evil,  and  prevent  favoritism  and  abuses  in  secur- 
ing grants  of  special  charters,  and  to  establish  uniform  rules  for  the 
endowment  of  corporations  with  chartered  privileges.  Any  special 
legislation  affecting  the  charters  of  corporations  should  therefore  be 
strictly  construed,  so  as  to  give  full  effect  to  the  leading  object  of  the 
provision,  i  Dill.  Mun.  Corp.,  §  17;  Atkinson  v.  Marietta,  etc.  R. 
Co.,  15  Ohio  St.  21,  35. 

Charters,  then,  since  the  adoption  of  the  constitution,  are  to  be  ac- 
quired under  general  laws,  and  to  them  must  we  look  to  ascertain 
what  franchises  may  be  conferred  by  charter  upon  corporations. 
Every  new  grant  of  special  powers  must,  as  between  the  sovereign 
and  a  corporation,  be  regarded,  as  respects  the  exercise  of  such 
powers,  in  the  light  of  a  new  charter,  and  especially  since,  when  ac- 
cepted, the  new  or  amended  charter  becomes  a  contract  irrevocable, 
unless  the  power  of  amendment  or  repeal  is  reserved  in  the  grant. 
Every  new  grant  of  a  portion  of  its  sovereignty  by  the  state  through 
the  legislature  must,  in  principle,  be  within  the  prohibition,  and  be 
equivalent  to  the  grant  of  a  charter  de  novo.  In  accordance  with  this 
view,  ti^  legislature  accordingly,  upon  the  adoption  of  the  constitu- 
tion, enacted  general  laws  for  the  formation  of  corporations  for  the 
various  purposes  required  in  the  commonwealth,  and  carefully  defined 
their  powers  and  obligations,  and  made  them  of  uniform  application. 
These  general  provisions  have  been  amended  from  time  to  time,  as 
the  public  needs  have  required,  and  general  laws  have  been  passed 
applicable  alike  to  corporations  of  the  same  kind,  and  proper  provis- 
ions made  for  amended  articles  of  incorporation.  The  general  pro- 
visions of  law  applicable  to  any  class  of  corporations,  together  with 


342  GREEN   V.    KNIFE   FALLS   BOOM   CORPORATION.  §  70 

the  articles  of  association,  constitute  the  charter  of  any  particular  cor- 
poration. The  general  character  of  this  legislation  is  entirely  in  har- 
mony with  the  construction  that  corporations  under  general  laws  must 
derive  their  essential  powers  therefrom.  We  lay  no  stress  upon  the 
use  of  the  word  "formed"  instead  of  "create"  in  the  constitution; 
the  distinction  is  immaterial  in  respect  to  the  matter  of  the  grants  of 
corporate  franchises.  The  supreme  court  of  Wisconsin,  upon  a  care- 
ful consideration  of  the  question,  while  determining  that  the  charters  of 
pre-existing  corporations  were  subject  to  alteration  or  amendment 
under  the  power  expressly  reserved  in  the  constitution  of  that  state, 
hold  that  there  is  no  distinction,  as  respects  the  constitutional  inhibi- 
tion, between  a  grant  of  corporate  powers  and  privileges,  and  the 
grant  of  corporate  charters  de  novo.  Attorney-General  v.  Railroad 
Cos.,  35  Wis.  425,  560;  Kimball  v.  Town  of  Rosendale,  42  Wis. 
407,  416;  Stevens  Point  Boom  Co.  v.  Reilly,  44  Wis.  295,  301.  And 
the  same  doctrine  is  also  affirmed  in  San  Francisco  v.  Spring  Valley 
Water- Works,  48  Cal.  493,  507;  Spring  Valley  Water- Works  v. 
Bryant,  52  Cal.  132,  140. 

2.  The  defendant  also  makes  the  point  that  it  was  competent  for 
the  state  to  invest  a  corporation,  as  it  might  an  individual,  with  the 
power  and  duty  to  assume  an  agency  in  behalf  of  the  public  to  make 
the  improvements  and  transact  the  business  authorized  by  the  amend- 
ment to  the  charter  here  in  question  for  the  purpose  of  facilitating  the 
business  of  driving,  handling  and  assorting  logs  in  the  common  in- 
terest. But  the  nature  of  the  agency  and  business  thereby  created 
and  authorized  does  not  affect  the  application  of  the  rule.  The  pre- 
cise point  was  raised  in  Stevens  Point  Boom  Co.  v.  Reilly,  44  Wis. 
295,  3Q1,  where  the  plaintiff  was  organized  under  a  general  law,  and 
subsequently  granted  powers  similar  to  those  conferred  on  this  plaint- 
iff by  the  act  in  controversy,  and  the  court,  by  Ryan,  C.  J.,  said: 
"The  court  was  not  indisposed,  if  it  could,  to  construe  the  sections 
of  the  latter  statute  relied  on  as  an  employment  of  an  existing  corpo- 
ration to  improve  the  navigation  of .  the  river  in  the  public  right,  and 
provide  a  compensation  for  it ;  but  the  argument  of  the  learned  coun- 
sel for  the  appellant  appears  to  be  conclusive  against  such  a  view. 
His  position  was  that  corporate  franchises  are  always  supposed  to 
be  granted  on  some  public  consideration,  with  corresponding  benefit 
to  the  grantees ;  and  that  to  hold  the  sections  in  question  a  valid  grant 
of  power  on  the  ground  suggested  would  open  the  door  indefinitely 
to  special  grants  to  corporations  under  general  laws,  so  far  nullifying 
the  constitutional  amendment  and  continuing  the  evils  wMlfch  the 
amendment  was  intended  to  obviate."  Such  powers  when  conferred 
upon  a  corf  oration^  become  corporate  powers  or  franchises^  and 
hence^  subject  to  the  same  objection  as  in  other  cases  where  a  fran- 
chise which  may  lawfully  be  conferred  upon  an  individual  by  spe- 
cial act  can  not  be  so  conferred  upon  a  corporation.  Ames  v.  Lake 
Superior  and  Mississippi  R.  Co.,  21  Minn.  24.1,  258. 

3.  It  is  unnecessaiy  to  consider  whether  there  is  any  distinction 
between   corporations  formed  under  general  laws  and  corporations 
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created  by  special  charters  prior  to  the  adoption  of  the  constitution, 
as  respects  the. effect  of  subsequent  special  legislation.  It  has  been 
the  habit  of  the  legislature,  in  both  classes  of  cases,  and  especially 
in  the  latter  class,  to  amend  and  alter  charters,  by  special  acts,  ever 
since  the  constitution  was  adopted ;  but  I  have  not  been  able  to  dis- 
cover that  there  are  many  other  instances  like  the  case  at  bar,  wherein 
such  new  and  important  grants  of  power  have  been  made  to  pre-ex- 
isting corporations.  The  legislation  in  such  casps  is  more  generally, 
as  I  understand  it,  confined  to  amendments  and  alterations  relating  to 
matter  of  form,  or  affecting  the  remedy,  or  the  method  and  details  of 
the  management  of  the  corporate  business,  or  the  mutual  relations, 
rights  or  interests  of  the  corporators  among  themselves,  in  the  exercise 
of  franchises  already  possessed  by  them,  which  legislation  might  be 
had,  with  the  consent  of  the  corporators,  without  any  new  or  further 
grant  of  corporate  powers  by  the  state.  This  court,  in  the  several 
cases  which  have  been  before  it  for  adjudication,  has  always  recog- 
nized the  restrictive  force  of  the  constitution  as  respects  such  grants, 
though  it  has  never  attempted  to  define  the  exact  limits  of  such  legis- 
lation, or  to  formulate  any  rule  on  the  subject;  and  while  some  of  the 
cases  have  recognized  and  sustained  departures  from  the  strict  rule  we 
have  attempted  to  lay  down,  none  of  them,  I  think,  lend  any  sanction 
to  so  wide  a  departure  therefrom  as  would  be  necessary  to  sustain  the 
grant  of  the  special  charter  in  this  case.  But  no  case  seems  to  have 
gone  farther  in  upholding  a  grant  of  new  powers  than  the  limits  sug- 
gested in  Ames  v.  Lake  Superior  and  Mississippi  R.  Co.,  21  Minn. 
241,  286,  where  the  court,  while  not  assumingto  accurately  define  the 
limits  of  the  constitutional  restriction,  indicate  very  clearly  that  a  law 
authorizing  such  additions  or  changes  in  the  business  of  a  corpora- 
tion as  to  constitute  substantially  a  new  enterprise,  to  which  its  old 
business  would  be  a  mere  incident,  xuould  be  unconstitutional ;  and 
the  legislature  has  not  generally  transcended  such  limits  in  amend- 
ments made  to  corporate  charters.  In  exceptional  cases,  like  the  one 
under  consideration,  the  corporators  should  be  deemed  to  have  ac- 
cepted and  acted  under  the  charter  amendments  assumed  to  be  granted, 
at  their  peril. 

It  would  not,  in  my  judgment,  be  a  reasonable  construction  of  this 
act  to  hold  that  the  new  business  authorized  was  incidental  to  the 
original  enterprise,  or  a  mere  extension  or  enlargement  of  it;  nor  do 
I  think  that  public  interests  would  be  seriously  affected  by  a  construc- 
tion that  should  defeat  legislation  of  this  kind.  I  think  that  the  diffi- 
culties and  inconvenience  likely  to  result  could,  in  a  great  measure, 
be  remedied  through  the  operation  of  general  laws,  as  was  the  case  in 
Stevens  Point  Boom  Co.  v.  Reilly,  supra,  and  see  People  v.  Perrin, 
56  Cal.  345. 

In  San  Francisco  v.  Spring  Valley  Water- Works,  48  Cal.  493,  523, 
the  court,  in  the  face  of  similar  arguments  and  considerations,  re- 
versed what  was  held  to  be  an  erroneous  construction  of  a  similar 
clause  in  a  state  constitution,  in  an  earlier  case,  decided  eleven  years 
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before,  and  which  upheld  legislative  grants  of  new  franchises,  and 
adopted  the  strict  rule  contended  for  by  the  respondent  here. 

4.  The  majority  of  the  courts  however,  do  not  agree  to  the  views 
above  expressed  in  respect  to  the  character  of  the  special  law  in  ques- 
tion, and  the  effect  to  be  given  to  it,  and  are  of  the  opinion  that  it 
ought  not  be  held  unconstitutional.  They  hold  that  the  strict  rule 
forbidding  the  grant  of  additional  powers  or  franchises,  while  it 
may  be  the  more  logical  and  satisfactory ,  treated  as  an  original  question, 
has  never  in  fact  been  recognized  or  adopted  by  the  legislature  or 
courts  of  the  state;  that  this  constitutional  provision  was  open  to  con- 
struction, and,  during  a  long  course  of  legislation,  the  practical  con- 
struction placed  upon  it  by  the  legislature  and  people  has  been  a 
liberal  one  in  respect  to  amendments,  and  that  the  court  should  be 
very  slow  to  change  it,  at  this  late  day,  for  the  reason  that  the  ex- 
tensive and  varied  legislation  affecting  corporate  charters,  so  long  con- 
tinued, has  come  to  involve  very  large  public  and  private  interests. 
Considering  the  amount  and  character  of  such  legislation,  and  in  view 
of  the  decisions  of  this  court,  it  would  often  be  difficult  to  accurately 
define  the  boundary  line  between  valid  and  void  acts,  leaving  many 
cases  in  doubt  and  uncertainty  until  actually  adjudicated. 

Under  these  circumstances  the  constitutional  amendment  of  x88i  was 
adopted  (laws  1881,  c.  3),  which,  in  direct  and  plain  terms,  forbids 
special  legislation  of  the  character  complained  o£  The  language  of 
this  amendment  is:  "The  legislature  is  prohibited  from  enacting 
any  special  or  private  laws  in  the  following  cases:  *  *  *  (7)  For 
granting  corporate  powers  or  privileges,  except  to  cities."  This 
amendment,  in  their  opinion,  indicates  a  change  of  policy,  and  un- 
questionably inaugurates  or  restores  the  strict  rule  of  construction  as 
to  all  subsequent  legislation  affecting  the  charters  of  -existing  corpo- 
rations. Its  language  and  meaning  are  too  clear  to  call  for  constnic- 
tion,  and  there  will  be  no  ground  upon  which  to  build  any  subsequent 
erroneous  legislation  or  popular  construction. 

My  brethren  are  also  of  the  opinion  that  the  act  in  question  does 
not,  within  the  rule  laid  down  in  Ames  v.  Lake  Superior  and  Missis- 
sippi R.  Co.,  supra,  work  such  a  change  in  the  character  of  the  cor- 
poration as  to  constitute  it  essentially  a  new  or  different  corporation, 
though  it  enlarges  its  business,  and  grants  the  necessary  incidental 
powers  to  make  sucb  enlargement  practical  and  effective,  and  that 
for  these  reasons  the  act  should  not  be  held  void. 

Judgment  reversed. 

See  1899,  Bank  of  Commerce  v.  Wiltsie,  153  Ind.  460,  47  L.  R.  A.  489. 
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Sec.  71.    Same. 

THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO  v.  THE  SPRING  VAL- 
LEY  WATER-WORKS.' 

1874.     In   the   Supreme    Court  of  California.     48    Cal.  Rep. 

493-535- 

[Appeal  from  the  district  court.  The  general  law  providing  tor 
the  incorporation  of  water-works  companies  took  effect  April  22, 
1858.  The  next  day  the  legislature  enacted  the  "Ensign  Act,"  per- 
mitting one  Ensign  and  his  associates,  upon  becoming  incorporated 
under  the  general  corporation  laws,  to  supply  water  to  San  Francisco, 
use  the  city  streets  therefor,  charge  certain  rates,  have  certain  privi- 
leges, and  be  subject  to  certain  burdens,  not  included  in  the  general 
law  relating  to  the  incorporation  of  water  companies.]- 

By  the  court,  Crockett,  J.  On  the  former  appeal,  and  at  the  first 
hearing  of  the  present  appeal,  it  was  assumed,  by  both  court  and 
counsel,  that  the  rights  and  obligations  of  the  defendant  were  to  be 
ascertained  by  reference  to  the  act  of  April  23,  1858,  authorizing 
Ensign  and  his  associates  to  lay  down  water-pipes  in  the  streets  of 
San  Francisco.  But  on  the  rehearing  the  point  is  made  for  the  first 
time  by  the  defendant  that  the  Ensign  act  is  unconstitutional  and  void, 
and  consequently  can  confer  no  rights  on  the  plaintiff  nor  impose  any 
duties  on  the  defendant.  The  eighth  section  of  the  act  is  in  these  words : 
"Thisactshall  noltake  dHect  unless  the  parties  named  in  section  i 
shall7  within^sixty  days_afto,its  .passage,  duly  organize  themselves  in 
conformity  jvith.  the...existing  la3gs  regulating  corporations  now  in  force 
in  Jiiis-atate."  '  ^~  ~ 

It  is  contended  that  this  is  an  attempt  to  confer  corporate  rights  by 
a  special  act  upon  Ensign  and  his  associates,  in  violation  of  section  31, 
article  4,  of  the  constitution,  which  provides  that  '■'■corporations  may 
be  formed  under  s^neral  latvs.  but  shalljuo±jbe  created  by  special jict 
except  for  municipal  purposes.,  Jill  general  laws  and^speciaL-acts 
fassed' pursuant  to  this  section  may  be  altei^d_f2^ni_tiine^toJime^  or 
repealed."  The  act  irr  question  floes  not  purport  to  organize  Ensigti 
and  his  associates  as  a  corporation.  On  the  contrary,  it  requires  them 
to  "organize  themselves  in  conformity  with  the  existing  laws  regulat' 
ing  corporations,"  as  a  condition  on  which  they  shall  become  entitled 
to  the  benefits  and  privileges  enumerated  in  the  act.  It  is  clear,  there'- 
fore,  that  the  corporation,  when  formed,  did  not  derive  its  corporate 
existence  from  the  Ensign  act ;  nor  could  it  have  done  so  under  the 
constitution.  But  it  is  claimed  that  under  this  provision  of  the  con- 
stitution, corporations  must  not  only  be  formed  under  general  laws, 
but  that  their  rights,  duties  and  obligations  must  be  prescribed  in  the 
same  method,, and  can  not  be  created  by  special  acts.     On  the  other 

'  Statement  of  facta  abridged.  Arguments  omitted.  Opinions  of  McKin- 
stry  (concurring)  and  Rhodes,  J.,  dissenting,  omitted. 
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hand,  it  is  insisted  that  the  constitution  is  wholly  silent  as  to  the 
powers  and  duties  of  corporations,  and  goes  no  further  than  to  require 
that  they  shall  be  "formed"  under  general  laws,  and  prohibits  them 
from  being  "created  by  special  act;"  but  left  the  legislature  free  to 
confer  upon  them,  by  either  general  laws  or  special  acts,  such  powers 
as  it  shall  see  fit.  If  this  theory  be  correct,  the  constitutional  pro- 
vision has  imposed  upon  the  legislature  only  the  duty  of  providing  by 
general  laws  the  formulas  by  which  corporations  may  be  formed — the 
inere  routine  by  which  an  artificial  entity  may  be  created — but  has  in 
no  degree  limited  the  power  of  the  legislature  to  confer  upon  it  by 
special  grant,  at  its  discretion,  any  powers  or  privileges  of  whatso- 
ever nature.  On  this  construction,  it  would  be  competent  for  the  leg- 
islature to  provide,  by  a  general  law,  that  any  number  of  persons 
might  become  a  body  corporate,  on  filing  a  certificate  stating  their 
intention  to  .that  effect,  and  the  name  of  the  corporation ;  and  the 
legislature  might  then,  by  special  grant,  confer  on  the  corporation 
any  powers,  however  great,  and  any  privileges,  however  diversified. 
It  might  authorize  it  to  construct  railroads,  to  transact  the  business  of 
banking  or  insurance,  deal  in  lands  and  establish  steamship  lines. 
There  would  be  no  limit  to  its  power  in  this  respect.  Nor,  when  once 
granted  by  special  act,  could  these  privileges  be  recalled  or  modified 
by  the  legislature.  The  grant,  and  its  acceptance  by  the  corporation, 
would  have  created  a  contract,  the  obligation  of  which  could  not  be 
impaired  by  any  subsequent  legislation. 

Long  prior  to  the  adoption  of  our  constitution,  experience  had  de- 
monstrated the  enormous  evils  resulting  from  legislation  of  this  char- 
acter. By  means  of  hasty  or  corrupt  legislation,  great  monopolies 
had  been  created,  which  were  beyond  lemslativp  mntml. 

Capital  was  aggregated^ -in* ^the  hands  of  large  corporations  with 
liar  and  oppressiye-privileges,  frequently  procured  through  venal 
legislation.  TEere  was  no  uniformity  in  the  powers  exercised  by 
corporations  pursuing  the  same  business.  ,So  long  as  they  derived 
their  powers,  privileges  and  immunities  from  special  legislative  grants, 
these,  of  course,  varied  according  to  the  temper  of  the  legislature,  and 
the  result  was  that  each  succeeding  corporation  had  greater  or  less 
powers  than  its  predecessors.  With  no  limitation  upon  the  discretion 
of  the  legislature  in  respect  to  the  particular  powers  and  privileges 
to  be  granted  to  each,  nor  as  to  the  innumerable  purposes  for  which 
corporations  might  be  formed,  nor  as  to  the  term  of  their  duration, 
gross  abuse  necessarily  resulted  from  such  a  system.,  Extraordinary 
privileges,  oppressive  powers^  and  onerous  monopolies  were  con- 
ferred upon  some  and  denied  to  others  engaged  in  the  same  business. 
Their  powers  were  frequently  enlarged,  and  the  terms  of  their  dura- 
tion extended  by  special  grant.  Under  this  system  there  was  danger 
that  large  aggregatiohs  of  capital  would  so  practice  upon  the  credu- 
lity or  venality  of  legislative  bodies  as  to  secure  the  most  oppressive 
monopolies,  and  seriously  interfere  with  the  enterprise  and  industry 
of  the  individual  citizen.  One  of  the  latest  and  most  startling  illus- 
trations of  this  danger  is  to  be  found   in  an  act  of  the  legislature  of 
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Louisiana,  passed  in  the  year  1869,  by  which  a  corporation  was  cre- 
ated by  special  grant,  with  the  exclusive  right  to  establish  and  main-^ 
tain  slaughter-houses  and  landings  for  cattle  for  a  period  of  twenty- 
five  years  in  the  city  of  New  Orleans  and  several  of  the  contiguous 
parishes.  The  constitution  of  Louisiana  contains  no  limitation  on 
the  power  of  the  legislature  to  confer  corporate  rights  by  special  act, 
and  the  validity  of  this  statute  has  been  upheld  by  the  supreme  court 
of  the  state  and  of  the  United  States. 

But  this  unrestricted  power  toendqw  corporations  with  peculiar  and 
exclusive  privileges  would  be  less  dangerous  if  a  succeeding  legis- 
lature'c(3trM"co'rfecf  the  abuses  practiced  by  its  predecessor,  and  abolish 
or  re stnc|TEi;;pxisileges_onc£gili}j:e d .      *    "*^  "  * 

It  was  _the  special  purpose  of_the  framers  of  our  constitution  to 
guard  againsF  these  abuses  by  providing  that  "cofpofations  tiray  be 
formed  under  .ggneraTTaws,  but  shall  not  be  created  Eylpecial  act, 
except  for  municipal  purposes."  Nor  were  they  content  to  leave  it 
doubtful  whether  the  legislature  would  have  power  to  modify  or  abro- 
gate these  general  laws  or  special  acts  to  create  municipal  corpora- 
tions so  as  to  affect  the  rights  of  existing  corporations.  Hence,  the 
constitution,_cpntains  the  further  provision  that  all  general  laws  and 
special  acts  "passed  pursuant  to  this  secEbSi  may  be  altered  from  time 
to  time,  or  repealed."     *     *     * 

Under  these  provisions  the  source  from  which  private  corporations 
must  derive  their  powers  and  immunities  is  perfectly  apparent.  They 
can  only  "be  formed  under  general  laws,"  and  can  exercise  no 
powers,  except  such  as  are  derived  from  general  laws.  If^is  provis- 
ion  means  nothing^  more  than  that  JheJegislature  shall  .prescribe  the 
mere  formula  by  which  a  corpor^^t^?  e^^tity  may  he-caJJ-ed— lafaa»  life, 
itttdr  nTay- tfa e rTproce ed_tQ-£OM^e»-u-pon- .  it  -by-sp&dal  -act,-atJtS- discre- 
tion^ extraorHTnary  powers  and  privileges  which  it  could  not-,after- 
wards  revoKe  or  mojiity,^because_they_were_granted  under  special  and 
not  general  laws,  then,  indeed,  has  the  constitution  signally  failed  to 
provide  a  l"enredyfor^the_^^Iser  already  adverted  to.  On  this  con-, 
stfuction,  wnen  a  railroad  corporation  is  once  formed  under  a  general 
law,  the  legislature,  by  special  grant,  may  confer  upon  it  extraordinary 
powers,  greatly  in  excess  of  those  exercised  by  other  similar  corpora- 
tions. It  may  authorize  it  to  engage  in  banking,  mining  or  any  other 
business  enterprise,  or  to  charge  higher  rates  of  fare  then  are  permitted 
to  other  competing  roads.  In  like  manner  it  might  discriminate  in 
favor  of  a  particular  banking  corporation,  or  confer  special,  or  per- 
haps, exclusive  privileges  on  a  particular  mining,  insurance  or  manu- 
facturing corporation.  _BirL^_Qn_tli£_other,  and  the  true  construction 
of  this  constitutional  provision,  all_j£rivate  corporations' rniTsFlierive 
their  powef?~from'geiTCTanaws,  and  not  from  special  staKites". "  The 
ge^rahiaws  undervv'Tiich  they  were  formed ,  and  such  others  as  sEaTl 
afterward-  be  enucted-,-must'a'loffel3"efi'ne7tlieir'nghts  and  powers.  On 
this  theory,  all  private  corporations,  formed  for IjimTIar  purposes,  will 
stan3TIpon  the  same  foofing,  enjoy  the  same  rights,  and  be  subject  to 
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the  same  burdens,  which  can  not  be  increased  or  diminished  except 
by  general  laws,  applicable  to  all.     *     *     • 

Nothing  short  of  some  imperative  rule  of  constitutional  construction 
would  justify  us  in  holding  at  this  late  day,  that,  though  corporations 
must  be  "formed"  under  general  "laws,  it  is,  nevertheless,  competent 
for  the  legislature,  by  special  grant,  to  confer  upon  a  corporation 
once  organized,  any  powers,  however  extraordinary.  JVe  think,  on 
the  contrary,  that  no  corporate  rights  or^iQwers  can  Jje^cgsfewetl-by  ' 
special  ^faiiF,  "But  must  all  be  derived,  under .generaLlaws. 

This  brings  us  to  the  consideration  of  the  Ensign  act,  so-called.  The 
first  seven  sections  confer  upon  Ensign  and  his  associates  certain  privi- 
leges, and  impose  upon  them  certain  duties  in  respect_to  furnishing 
the  city  and  county  of  San  Francisco  with  water  for  the  extinguish- 
ment of  fires  and  other  municipal  uses.  Section  8,  already  quoted, 
provides  that  "this  act  shall  not  take  effect  unless  the  parties  named 
in  section  i  shall,  within  sixty  days  after  its  passage,  duly  organize 
themselves  in  conformity  with  the  existing  laws  regulating  corpora- 
tions now  in  force  in  this  state."  The  grant,  therefore,  was-not  to 
take,  effect  until  Ensign  and  his  associates  had  become  a  corporation 
under  existing  laws.  It  took  effect  as  a  grant,  not  to  Ensign  and  his 
associates  as  private  individuals,  but  to  the  corporation  when  formed. 
I^  was  an  attempt  by  the  legislature  to  confer,  by  specialjgrant-,  upon 
a  private  corporation  about-toJie- formed,  certaifi jaficulTar^rivileges, ' 
and  to  subject  it  to  certaijn^  dutigs  not  conimpn  _to  .other  corporations 
formed"  uriSeFtHe  same  general  Jaw.  For  the  reasons  already  stated, 
this  was  not  witliin  the  constitutional  power  of-theTe^lature.  "  "' 
-Judgnrent  amd'tsraer'affirmed. 

The  foregoing  opinion  was  delivered  at  the  April  term,  1874,  and 
a  rehearing  having  been  applied  for,  the  following  opinion,  denying 
the  same,  was  delivered  at  the  July  term,  1874. 

In  the  former  opinion  on  this  appeal,  we  held  that  the  act  of  April 
23,  1858,  known  as  the  "Ensign  Act,"  is  in  violation  of  art.  iv,  §  31 
of  the  constitution,  which  provides  that  "corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act,  except  for 
municipal  purposes."  A  rehearing  is  asked,  partly  on  the  ground 
that  this  clause  of  the  constitution  has  received  a  different  construc- 
tion in  the  case  of  the  California  State  Telegraph  Company  v.  Alta 
Telegraph  Company  (22  Cal.  398),  and  that  this  decision  has  become 
a  rule  of  property  in  this  state,  and  ought  not  now  to  be  disturbed, 
even  though  it  was  erroneous.  After  a  careful  examination  of  that 
case,  I  am  satisfied  that  it  can  not  be  sustained,  either  on  reason  or 
authority.  Mr.  Justice  Crocker,  in  delivering  the  opinion  of  the 
court,  refers  to  several  adjudged  case?  as  supporting  the  conclusions 
at  which  he  arrived,  but  an  examination  of  these  cases  shows  that 
they  were  misapprehended  by  the  court,  ind  do  not  support  the  de- 
cision.     *     «     * 

[After  discussing  the  cases  of  Aurora  v.  West,  9  Ind.  85  ;  Gifford  v. 
New  Jersey  R.  &  T.  Co.,  2   Stockton  Ch.  R    171 ;  C,  P.  &  A.  R. 
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V.  Erie,  27  Pa.  St.  380,  relied  upon  by  Justice  Crocker  in  the  former 
decision,  and  holding  they  did  not  involve  the  question  here  proceeds :] 

The  only  remaining  case  referred  to  was  the  Syracuse  City  Bank  v. 
Davis  (16  Barb.  188).  The  constitution  of  New  York  provides  that 
"the  legislature  shall  have  no  power  to  pass  any  act  granting  any  spe- 
cial charters  for  banking  purposes ;  but  corporations  or  associations 
may  be  formed  for  such  purposes  under  general  laws."  The  Syra- 
cuse City  Bank  was  organized  under  the  general  law ;  but  in  some 
trifling  particulars,  the  forms  prescribed  by  the  general  law  were  not 
complied  with,  and  the  legislature  passed  a  curative  act,  to  the  effect 
that  the  bank  should  be  deemed  a  valid  corporation,  and  to  have  been 
duly  incorporated  notwithstanding  these  informalities.  The  court  held 
the  curative  act  to  be  valid,  on  the  ground  that  it  did  not  create  a  cor- 
poration, but  "only  remedied  defects  in  the  organization  of  one  already 
created.  That  proposition  has  no  analogy  to  the  question  involved 
here,  which  relates  to  the  power  of  the  legislature  to  confer  upon  an 
existing  corporation,  by  special  act,  other  powers  than  those  derived 
from  the  general  law.  These  are  the  only  cases  referred  to  by  Mr. 
Justice  Crocker,   and    none  of   them  support  his  ruling.     *     *     * 

On  the  other  hand,  authorities  are  not  wanting  in  support  of  the 
opposite  construction  of  the  clause  of  the  constitution.  In  Low  v. 
The  City  of  Marysville  (5  Cal.  214)  the  question  was  whether  it  was 
competent  for  the  legislature,  by  special  act,  to  authorize  the  city 
(a  municipal  corporation)  to  subscribe  for  stock  in  a  steamboat 
company  organized  to  establish  a  line  of  steamers  plying  between 
that  city  and  San  Francisco.  In  delivering  the  opinion  of  the 
court.  Chief  Justice  Murray  holds  that  "  the  powers  of  municipal  cor- 
porations must  be  confined  strictly  to  police  or  governmental  pur- 
poses," and  that  the  power  conf  erred_^uppo  Jhe^corporation  to.§ub- 
scribe  for  stock  iiL_ja.j:ailroad  could  not^be  granted,  by  special. act ; 
"for  as  it  would  have,been_in_violation  of  the  constitution,  to.  create 
an  incorporation  by  special  act,  for  otfief  than  municipal  purpOses,_it 
follows  that  It  would~Beec|uaTly  unconstitutional  to  "confer  special 
power  on  a  corporation  already  created.  In  other  words,  it  would 
be'domgby  two  acts  that  which  the  legislature  could  not  do  by  one, 
and  corporations  for  almost  every  purpose  might  be  created  by  special 
act,  by  first  incorporating  the  stockholders  as  a  municipal  body."  This 
reasoning,  I  think,  is  unanswerable,  and  the  decision  is  a  direct  ad- 
judication upon  the  question  involved  here. 

The  constitution  of  Ohio  contains  these  clauses: 

"'Section  i.  The  general  assewlhly  shall  f  ass  no  special  act  con- 
ferring corporate  powers. 

"Section  2.  Corporations  may  be  formed  under  general  laws;  but 
all  such  laws  may,  from  time  to  time,  be  altered  or  repealed." 

In  Atkinson  v.  The  M.  &  C.  R,  Co.,  15  Ohio  St.  Rep.  35,  the 
court,  in  construing  these  clauses,  says:  "Constitutional  provisions 
would  be  of  little  value  if  they  could  be  evaded  by  a  mere  change  of 
forms.  These  provisions  of  the  constitution  are  too  explicit  to  admit 
of  the  least  doubt  that  they  are  intended  to  disable  the  general  assem- 
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bly  from  either  creating  corporations  or  conferring  upon  them  corpo- 
rate powers  by  special  acts  of  legislation.  It  was  intended  to  correct 
an  existing  evil,  and  to  inaugurate  the  policy  of  placing  all  corpora- 
tions of  the  same  kind  upon  a  perfect  equality  as  to  all  future  grants 
of  power;  of  making  such  laws  applicable  to  all  parts  of  the  state, 
and  thereby  securing  the  vigilance  and  attention  of  its  whole  repre- 
sentation, and,  finally,  of  making  all  judicial  constructions  of  their 
powers,  or  the  restrictions  imposed  upon  them,  equally  applicable  to 
all  corporations  of  the  same  class."     *     »     * 

The  constitution  of  Iowa  provides  that  '■'■the  general  assembly 
shall  not  pass  local  or  special  laws  in  the  following  cases: 
*  *  *  for  the  incorporation  of  cities  and  towns,"  and  for  other 
specified  purposes.  '•'■In  all  the  cases  above  enu7nerated,  and  in  all , 
other  cases  where  a  general  law  can  be  made  applicable,  all 'laws  shall 
be  general  and  of  unifor^m  operation  throughout  the  state.'-' 

The  legislature  passed  a  special  act  to  amend  the  charter  of  the  city 
of  Davenport,  a  municipal  corporation,  and  in  Ex  parte  Pritz  (9 
Iowa  30),  the  question  before  the  court  was,  whether  the  legislature, 
by  a  special  act,  could  amend  the  charter  of  a  municipal  corporation, 
and  thereby  place  it  upon  a  different  footing  from  other  municipal 
corporations,  organized  under  the  general  law.  In  considering  this 
point,  the  court  says  the  intention  of  the  constitution  was  "to  prevent 
special  or  local  legislation ;  to  require  that  the  legislature  should  pass 
general  laws  upon  all  the  subjects  named,  and  in  all  other  cases  where 
such  general  laws  could  be  made  applicable.  There  can  be  no  ques- 
tion but  that  it  was  designed  to  confine  the  legislature  to  general  legis- 
lation, and  leave  thp  people,  in  their  municipal  capacity,  to  organize 
and  carry  out  their  government  under  such  general  laws.  If  this  be 
so,  then  to  say  that  the  legislature  may  not  pass  a  law  to  incorporate 
a  city,  but  may,  to  amend  an  act  of  incorporation  in  existence  before 
the  adoption  of  the  constitution,  or  charters  formed  under  the  general 
law,  would  make  this  provision  of  the  constitution  practically  amount 
to  nothing.  For  if  they  may  amend,  they  may,  to  the  extent  of  pass- 
ing an  entire  new  law,  except  as  to  one  section.  Or  they  may  at  one 
session  amend  half  the  law,  and  the  next  the  other  half,  and  thus  the 
plain  and  positive  prohibition  of  the  fundamental  law  be  evaded.  By 
such  a  construction  the  evil  sought  to  be  remedied  would  continue,  if 
possible,  in  a  more  objectionable  form." 

The  same  principle  was  substantially  decided  in  the  Town  of 
McGregor  v.  Bauliss  (19  Iowa  43).  It  will  be  observed  that  by  the 
constitution  of  Iowa,  the  prohibition  of  the  constitution  was  against 
special  laws,  "for  the  incorporation  of  cities  and  towns;"  whilst  in 
our  constitution  the  provision  is  that  corporations,  except  for  munici- 
pal purposes,  shall  not  be  "created"  by  special  act.  In  neither  is 
the  legislature  in  express  terms  prohibited  from  conferring  additional 
powers  upon,  or  amending  the  charter  of  an  existing  corporation 
formed  under  the  general  law.  The  reasoning  of  the  supreme  court 
of  Iowa,  however,  is  conclusive  on  the  point  that,  under  our  con- 
stitution, the  legislature,  by  special  act,  can  not  either  amend  the 
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charter  of  an  existing  corporation,  or  confer  upon  it  powers  and  im- 
munities not  granted  by  the  generallaw.     *     »     * 

In  the  case  of  the  Dartmouth  College  v.  Woodward  (4  Wheat.  519) 
it  had  been  decided  by  the  supreme  court  of  the  United  States  that 
privileges  secured  by  special  acts  of  incorporation  constituted  con- 
tracts, which  were  protected  by  that  clause  of  the  constitution  of  the 
United  States,  which  prohibits  a  state  from  passing  laws  impairing 
the  obligation  of  contracts.  That  case  was  followed  by  numerous  other 
decisions  of  like  import,  in  the  same  court,  and  in  almost  every  state 
of  the  Union,  including  New  York,  Massachusetts,  New  Hampshire, 
Pennsylvania,  Michigan,  Iowa,  Indiana,  Illinois  and  Virginia. 

In  his  work  on  Constitutional  Limitations  (page  279),  Judge  Cooley 
says:  "It  is  under  the  protection  of  the  decision  in  the  Dartmouth 
College  case  that  the  most  enormous  and  threatening  powers  in  our 
country  have  been  created,  some  of  the  great  and  wealthy  corpora- 
tions actually  having  greater  influence  in  the  country  at  large,  and 
upon  the  legislation  of  the  country,  than  the  states  to  which  they  owe 
their  corporate  existence.  Every  privilege  granted  or  right  conferred, 
no  matter  by  what  means  or  on  what  pretense,  being  made  inviolable 
by  the  constitution,  the  government  is  frequently  found  stripped  of 
its  authority  in  very  important  particulars  by  unwise,  careless  or  cor- 
rupt legislation ;  and  a  clause  of  the  federal  constitution  whose  pur- 
pose was  to  preclude  the  repudiation  of  debts  and  just  contracts,  pro- 
tects and  perpetuates  the  evil.  To  guard  against  such  calamities  in 
the  future,  it  is  customary  now  for  the  people  in  framing  their  consti- 
tutions to  forbid  the  granting  of  corporate  power,  except  subject  to 
amendment  and  repeal,  but  the  improvident  grants  of  an  early  day 
are  beyond  their  reach."  In  view  of  these  calamities,  the  framers  of 
our  constitution  were  not  content  merely  to  reserve  to  the  legislature 
the  power  of  amendment  and  repeal,  but  prohibited  in  terms  the 
power  to  create  corporations',  except  for  municipal  purposes  by  spe- 
cial act,  and  almost  every  state  which  has  recently  amended  its  con- 
stitution has  followed  our  example.  In  the  face  of  these  facts  it  is 
altogether  incredible  that  in  forbidding  corporations,  except  for  munici- 
pal purposes,  to  be  "created"  by  special  act,  it  was  intended  to  pro- 
vide only  that  the  mere  forms  by  which  corporate  entity  was  created 
should  be  prescribed  by  the  general  laws ;  but  that  when  thus  formed, 
it  may  be  endowed  by  special  act  with  any  powers  however  diversi- 
fied, at  the  discretion  of  the  legislature.     *     *     * 

It  is  claimed,  however,  that  the  introduction  of  water  in  a  city  for 
the  use  of  the  inhabitants  and  of  the  corporate  authorities,  is  a  "mu- 
nicipal purpose"  within  the  sense  of  the  constitution,  and  that  private 
corporations  may  be  created  by  special  act  for  such  purposes.  In 
Low  V.  Marysville,  supra,  it  was  decided  that  the  term  "municipal 
purposes,"  as  employed  in  this  section  of  the  constitution,  referred 
only  to  governmental  and  police  powers,  and  that  the  legislature  is 
prohibited  from  conferring  even '  upon  a  municipal  corporation  by 
special  act,  any  powers  except  for  police  and  governmental  purposes. " 
But  however  this  may  be  in  respect  to  the  corporation  itself,   it  is 
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clear  that  the  right  to  introduce  water  into  a  city  can  not  be  conferred 
upon  a  private  corporation  by  special  act,  upon  the  plea  that  it  was 
a  corporation  organized  for  "municipal  purposes"  in  the  sense  of  the 
constitution.  If  the  legislature,  by  special  act,  can  confer  such  pow- 
ers upon  a  private  corporation  for  supplying  a  city  with  water,  it  can 
confer  similar  powers  upon  all  corporations  for  similar  purposes.  It 
might  by  special  act  incorporate  a  gas  company  to  furnish  the  inhabitants 
with  gas,  or  a  coal  or  wood  company  to  furnish  them  with  fuel,  or  a  pav- 
ing company  to  pave  the. streets,  or  a  slaughter-house  company  to  furnish 
the  people  with  meat,  or  a  milling  company  to  supply  them  with  bread. 
Every  county  in  the  state  is  a  quasi  municipal  corporation,  and  it  is 
the  duty  of  the  corporation  to  see  that  proper  roads,  bridges  and  pub- 
lic buildings  are  provided  for  the  use  of  the  inhabitants.  On  this 
theory,  the  legislature,  by  special  act,  might  organize  private  corpo- 
rations for  all  these  purposes,  and  endow  them  with  peculiar,  oppres- 
sive, and,  perhaps,  exclusive  powers  and  privileges.  In  this  way  the 
constitutional  prohibition  would  be  frittered  away,  and  would  prac- 
tically amount  to  nothing.      »     *     * 

It  is  further  claimed  that  the  decision  in  the  case  of  The  California 
State  Telegraph  Co.  v.  The  Alta  Telegraph  Co.  has  become  a  rule  of 
property,  and  ought  not  now  to  be  disturbed,  even  though  it  be  con- 
ceded to  be  erroneous.  In  support  of  this  proposition  we  have  been 
referred  to  numerous  statutes  claimed  to  be  similar  to  the  Ensign  act, 
under  which  it  is  said  great  property  rights  have  grown  up.  It  may 
be  that  some,  but  I  think  no  serious,  injury  will  result  to  property 
rights  from  overruling  that  decision.  If  it  shall  be  found  that  serious 
inconvenience  would  otherwise  result,  the  legislature  may  amend  the 
general  law  regulating  corporations,  so  as  to  obviate  the  difficulties 
that  would  otherwise  arise,  and  allow  these  corporations  to  reincor- 
porate under  the  new  law.  But,  in  any  event,  it  is  better  that  some 
temporary  inconvenience  should  be  submitted  to  rather  than  that  one 
of  the  most  valuable  provisions  of  the  fundamental  law  should  be 
practically  obliterated.  No  greater  calamity  could  befall  this  state 
than  to  open  wide  the  door  leading  to  careless  or  corrupt  legislation 
in  the  form  of  special  acts  granting  peculiar  and  onerous  privileges  to 
private  corporations.      *     *     « 

It  has  been  suggested  that  the  grant  to  the  Spring  Valley  Water- 
Works  under  the  Ensign  act  was  not  a  grant  of  corporate  rights,  but 
only  an  easement  permitting  the  company  to  lay  its  pipes  through  the 
streets,  subject  to  the  performance  of  certain  duties  imposed  by  the 
act.  The  argument  is  that  an  easement  of  this  character  is  property, 
which  it  was  in  the  power  of  the  state  to  grant  to  an  existing  corpo- 
ration as  it  might  grant  property  to  any  corporation,  coupled  with  such 
conditions  as  it  saw  fit  to  impose ;  and  that  this  is  not  a  grant  of  cor- 
porate rights  within  the  purview  of  the  constitution.  It  is  a  conclu- 
sive answer  to  this  proposition  that  the  Ensign  act  did  not  grant  to 
the  Spring  Valley  Water- Works  any  easement  of  this  character  which 
it  did  not  already  possess  under  the  general  law,  under  which  it  was 
incorporated.     By  the  fifth  section  of  the  general  act  (Statutes  1858, 
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p.  2igj,  the  company  had  the  absolute  right  "to  use  so  much  of  the 
streets,  ways,  and  'alleys  in  any  town,  city  or  county,  or  any  public 
road  therein,  as  may  be  necessary  for  laying  pipes  for  conducting 
water  into  any  such  town,  city,  or  city  and  county,  or  through  or  into 
any  part  or  parts  thereof."  The  corporation  already  having  this 
right,  under  its  act  of  incorporation,  it  is  clear  that  the  Ensign  act  con- 
ferred upon  it  no  additional  privileges  in  this  respect. 

W/ien  the  state  grants  to  a  private  corporation  an  easement  over 
the  streets,  not  common  to  the  public  at  large,  it  acts  in  its  sovereign 
capacity  and  grants  a  franchise,  which  enters  into  and  forms  an  es- 
sential element  in  the  corporate  powers  of  the  corporation;  which  be- 
comes entitled  to  the  rights  not  because  the  state  has  parted  with  any 
proprietary  interest  in  the  land,  but  because  in  its  sovereign  capacity , 
having  the  control  of  public  highways,  it  has  granted'to  the  corpora- 
tion a  franchise,  entitling  it  to  an  easement  over  the  streets  not  com- 
m.on  to  the  general  public.  This  is  purely  a  grant  of  corporate  power, 
and  nothing  more  or  less,  and,  as  we  have  already  seen,  such  rights 
can  not  be  conferred  by  special  act.  But  even  if  it  be  conceded  that 
the  right  to  the  use  of  the  streets  may  be  granted  by  special  act,"  still 
the^Ensigri  actTiTust"lfail,  because  the  ri^ht'totise  the' streets  is  ihsep- 
afably  ElehHed  with  the  grant  of  other-rights;  and  the  imposition  of 
certain  burden^whicE^are  in  plain  violation  ~of  the  constittition.'  As, 
^focexample,  the  right  in  a  certain'contingeH^"  to  charge'  higher  rates 
for  water  tHan~ofher  corporations  organized  under  the  same  general 
law,  and  the  imposition  of  greater  burdens  upon  the'  company,  "than 
are  imposed  by  the  general  law.  It  is  a  well-settled  rule,  that  where 
a  portion  of  an  act  is  constitutional  and  another  portion  is  unconstitu- 
tional, if  the  two  are  so  inseparably  blended  together  "as  to  make  it 
clear  thaf  either  clause  would'nbt  have  been  enacted  without  the  other, 
the  whole  act  must  fall.  It  is  perfectly  clear  that  such~is-'the  condi- 
ti(5n  of  this  act,  and  that  all  Qs^provisidris"  must  stand  or  falTtogether; 

We  are  satisfied  that  these  views  are  in  strict  accordance  with  the 
letter  and  spirit  of  the  constitution.  On  the  opposite  theory  the  leg- 
islature, by  special  act,  may  grant  to  a  railroad  corporation  the  right 
to  lay  down  its  tracks  in  the  streets  on  condition  that  it  supply  the 
inhabitants  with  water  or  gas,  or  keep  the  streets  in  repair  at  a  spec- 
ified price,  thus  opening  the  door  to  corrupt  and  vicious  legislation, 
against  which  the  constitution  has  so  carefully  guarded. 

Rehearing  denied. 

See  note,  p.  706. 
23 — WiL.  Cases. 
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Sec.  72.    Same. 

SOUTHERIJ^pIcIIFiI^R'.  CO.  V.  ORTON.i 

1879.     In  the  Circuit  Court  ofIthb  United  States,  District 
OF  California.     32  Bed.  Rep.  457-480. 

[Action  to  recover  laads.  Plairftiff  claimed,  under  congressional 
grant,  to  aid  Southern  Ilacific  Raproad.  Patent  had  issued.  De- 
fendant claimed  by  pre-e\ption~^The  .railroad  company  was  incor- 
porated by  the  state  of  Califo*ma  in  1861. 

On  April  4,  1870,  the  legislature  of  California  passed  an  act  as 
follows:  "Whereas,  by  the  provisions  of  a  certain  act  of  congress 
of  the  United  States  of  Anierica,  entitled  'An  act  granting  lands 
to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from  San 
Francisco  to  the  eastern  line  of  the  state  of  California,'  approved 
July  27,  1866,  certain  grants  were  made  to,  and  certain  rights,  privi- 
leges, powers  and  authority  were  vested  in  and  conferred  upon 
the  Southern  Pacific  Railroad  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  state  of  California ;  therefore,  to 
enable  the  said  company  to  more  fully  and  completely  comply  with 
and  perform  the  requirements,  provisions  and  conditions  of  the  said 
act  of  congress,  and  all  other  acts  of  congress  now  in  force  or  which 
may  hereafter  be  enacted,  the  state  of  California  hereby  consents  to 
said  act;  and  the  said  company,  its  successors  and  assigns  are  hereby 
authorized  and  empowered  to  change  the  line  of  its  railroad  so  as  to 
reach  the  eastern  boundary  line  of  the  state  of  California  by  such  route 
as  the  company  shall  determine  to  be  the  most  practicable,  and  to  file 
new  and  amendatory  articles  of  association ;  and  the  right,  power 
and  privilege  is  hereby  granted  to,  conferred  upon  and  vested  in  them, 
to  construct,  maintain  and  operate,  by  steam  or  other  power,  the  said 
railroad  and  telegraph  line  mentioned  in  said  acts  of  congress,  hereby 
confirmmg  to  and  vesting  in  the  said  company,  its  successors  and  as- 
signs, all  the  rights,  privileges  and  franchises,  power  and  authority 
conferred  upon,  granted  to  or  vested  in  said  company  by  the  said  acts 
of  congress,  and  any  act  of  congress  which  maybe  hereafter  enacted."} 

Sawyer,  J.  *  «  »  But  it  is  insisted  that  this  act  was  ^passed  in 
violation  of  the  provisions  of  section  31  of  article  iv  of  the  constitution 
of  California,  which  reads:  "Corporations  may  be  _/c>^»2ec^  under  gen- 
eral laws,  but  shall  not  be  created  by  special  act  except  for  municipal 
purposes."  After  a  careful  consideration  of  the  question,  I  am,  myself 
unable  to  perceive  wherein  that  portion  of  the  act,  at  least,  which  au- 
thorizes the  company  to  change  the  line  of  its  road,  and  to  accept  the 
grant  made  by  and  to  build  the  road  provided  for  in  the  act  of  con- 
gress is  in  contravention  of  this  provision  of  the  constitution.  It  is 
unnecessary  to  consider  the  provision  of  this  act  authorizing  the  cor- 

'  Only  that  part  of  the  case  relating  to  construction  of  constitutional  pro- 
vision given. 
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poration  to  file  amended  articles  of  association,  for,  if  that  be  con- 
ceded to  be  in  excess  of  the  legislative  power,  it  can  be  separated 
from  the  others,  and  does  not  vitiate  the  other  provisions.  I  do  not 
perceive  that  any  amendment  of  the  articles  was  necessary,  for  the 
corporation  was  already  formed  or  created,  was  already  in  existence 
with  all  the  essential  faculties  that  go  to  make  up  a  corporation  for 
building  a  railroad,  and  the  act  authorizing  the  change  of  line  and 
acceptance  of  the  congressional  grant  with  its  conditions,  only  granted 
to  an  existing  person  permission  to  do  a  thing  which  had  no  necessary 
relation  to  the  corporate  grantee,  and  was  not  at  all  essential  to  the 
existence  of  the  legal  entity  created  by  law,  or  to  any  other  person, 
natural  or  artificial.  But  if  an  amendment  to  the  articles  was  neces- 
sary, it  was  already  authorized  and  provided  for  by  the  prior  act  of 
March  I,  1870,  and  it  was  not  necessary  to  repeat  the  authority  in 
this  act,  and  the  act  of  March  i  is  a  general  act,  and,  therefore,  not 
obnoxious  to  the  objection  urged  against  the  said  act  of  April  4,  1870. 
The  settled  rule  of  construction  of  state  constitutions  is  that  they  are 
not  special  grants  of  power  to  legislative  bodies,  like  the  constitution 
of  the  United  States,  but  general  grants  of  all  the  usually  recognized 
powers  of  legislation  not  actually  prohibited  or  expressly  excepted. 
In  the  language  of  Mr.  Justice  Shatter  in  Bourland  v.  Hildreth,  26 
Cal.  183:  "The  constitution  is  not  a  grant  of  power  or  an  enabling 
act  to  the  legislature.  It  is  a  limitation  on  the  general  powers  of  a 
legislative  character,  and  restrains  only  so  far  as  the  restriction  ap- 
pears either  by  express  terms  or  by  necessary  implication,  and  the 
delicate  office  of  declaring  an  act  of  the  legislature  unconstitutional 
and  void  should  never  be  exercised  unless  there  be  a  clear  repug- 
nancy between  the  statute  and  the  organic  law."  See,  also,  Bour- 
land v.  Hildreth,  26  Cal.  215,  235,  et  seg.;  People  v  Sassovich,  29 
Cal.  482;  Railroad  Co.  v.  City  of  Stockton,  41  Cal.  161.  And  it  is 
equally  well  settled  that  the  exception  must  be  strictly  construed.  In 
the  language  of  Mr.  Chief  Justice  Wallace  in  the  last  case  cited: 
"The  construction  is  '■strict  against  those  who  stand  upon  the  excep- 
tion and  liberal  in  favor  of  the  government  itself . ' ' '  Railroad  Co. 
V.  City  of  Stockton,  41  Cal.  162.  And  in  Sharpless  v.  Mayor  of 
Philadelphia,  21  Pa.  St.  160,  Mr.  Chief  Justice  Black  said  upon 
the  same  subject:  "The  federal  constitution  confers  powers  expressly 
enumerated,  that  of  the  state  contains  a  general  grant  of  all  powers 
not  excepted.  The  construction  of  the  former  instrument  is  strict 
against  those  who  claim  under  it,  the  interpretation  of  the  latter  is 
strict  against  those  who  stand  upon  the  exceptions,  and  liberal  in 
favor  of  the  government  itself;  the  federal  government  can  do  noth- 
ing but  what  is  authorized  expressly,  or  by  clear  implication  ;  the  state 
may  do  -whatever  is  not  prohibited." 

The  authorities  establishing  this  canon  of  construction  are  numer- 
ous, and,  so  far  as  I  know,  uniform.  Bearing  this  rule  of  construc- 
tion in  mind,  what  does  the  constitutional  prohibition  relied  on  mean? 
The  only  prohibitory  words  are  that  corporations  of  the  class  in  ques- 
tion "shall  not  be  created  by  special  act."     The  word  "create"  has 
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a  clear,  well-settled,  and  well-understood  signification.  It  means  to 
bring  into  being,  to  cause  to  exist,  to  produce,  to  make,  etc.  To 
my  apprehension,  it  appears  to  be  one  thing  to  create,  or  bring  into 
being,  a  corporation,  and  quite  another  to  deal  with  it  as  an  existing 
entity,  a  person,  after  it  is  created  by  regulating  its  intercourse,  rela- 
tions and  acts  as  to  other  existing  persons,  natural  and  artificial.  "A 
corporation  is  a  franchise  possessed  by  one  or  more  individuals,  who 
subsist  as  a  body  politic,  under  a  special  denomination,  and  are  vested, 
by  the  policy  of  the  law,  with  the  capacity  of  perpetual  succession, 
and  of  acting  in  several  respects,  however  numerous  the  association 
may  be,  as  a  single  individual."  2  KentComm.  (9th  ed.)  306-;  Rail- 
road Co.  V.  CommissionerSj  112  U.  S.  609,  5  Sup.  Ct.  Rep.  299.  The 
ordinary  incidents  to  a  corporation  are  to  have  perpetual  succession, 
and  the  power  of  electing  or  otherwise  providing  members  in  the  place 
of  those  removed  by  death  or  otherwise,  to  sue  and  to  be  sued,  to  grant 
and  receive  and  to  purchase  and  hold  lands  and  chattels  by  their  cor- 
porate name;  to  have  a  common  seal;  to  make  by-laws  for  the  gov- 
ernment of  the  corporation,  and  sometimes  the  power  of  amotion  or 
removal  of  members.  "The  essence  of  a  corporation  consists  only  of 
a  capacity  to  have  perpetual  succession  under  a  special  denomination, 
and  an  artificial  form,  and  to  take  and  grant  property,  contract  obliga- 
tions, and  sue  and  be  sued  by  its  corporate  name,  and  to  receive  and 
enjoy  in  cotnmon  grants  of  privileges  and  immunities."  Railroad  Co. 
y.  Commissioners,  112  U.  S.  609,  3  Sup.  Ct.  Rep.  325. 

The  creative  act  necessarily  extends  only  to  the  bringing  into  being 
of  an  artificial  person,  with  the  capacities  stated,  among  which  is  "« 
capacity  to  receive  and  enjoy  in  common  grants  and  privileges,'  and 
immunities;"  that  is  to  say,  a  capacity  to  receive  and  enjoy  such 
grants,  privileges,  and  immunities  as  may  be  made  either  at  the  time 
of  the  creation  or  any  other  time.  The  creation  of  the  being  with  the 
capacity  to  receive  grants  is  one  thing ;  the  granting  of  other  privi- 
leges and  immunities,  which  it  has  the  capacity  to  receive  when  created, 
is  another.  When  such  a  beingis  brought  into  existence,  a  corporation 
has  been  created.  A  legal  entity,  a  person,  has  been  created,  with  a 
capacity  to  do  by  its  corporate  name  such  things  as  the  legislative 
power  may  permit,  and  receive  such  grants  of  such  rights  and  privi- 
leges, and  of  such  property,  as  the  legislature  itself  or  private  persons 
with  the  legislative  permission  may  give.  But  I  do  not  understand 
that  every  right,  privilege,  or  grant  that  can  be  conferred  upon  a  cor- 
poration must  be  given  simultaneously  with  the  creative  act  of  incor- 
poration. On  the  contrary,  I  suppose  the  artificial  being  must  be  cre- 
ated with  a  capacity  to  receive  before  anything  can  be  received.  The 
right  to  be  a  corporation  is  itself  a  separate,  distinct,  and  independ- 
ent franchise,  complete  within  itself.  And  a  corporation  having  been 
created,  enjoying  this  franchise,  may  receive  a  grant  and  enjoy  other 
distinct  and  independent  franchises,  such  as  may  be  granted  to  and 
enjoyed  by  natural  persons  ;  but  because  it  enjoys  the  latter  franchises, 
they  do  not,  therefore,  constitute  a  part  of  the  distinct  and  independ- 
ent essential  franchise, — the  right  to  be  a  corporation.     They  are  ad- 


§  72  LIMITS   ON   POWER   TO   CREATE.  357 

ditional  franchises  given  to  the  corporation,  and  not  parts  of  the  cor- 
poration itself, — not  of  the  essence  of  the  corporation. 

Natural  persons,  with  certain  physical  capacities,  being  brought 
into  existence  through  the  process  appointed  by  nature,  may  be  pro- 
hibited by  law  from  doing  one  thing  and  permitted  to  do  another ; 
may  enjoy  one  franchise  and  be  excluded  from. the  enjoyment  of  an- 
other ;  but  these  permissions  and  prohibitions  constitute  no  part  of  the 
person,  and  were  in  no  manner  connected  with  the  creative  act.  So, 
with  reference  to  corporations,  being  once  created,  they  have  the 
physical  capacity,  through  their  officers,  to  do  anything  that  a  natural 
person  may  do;  such  as  building  a  church,  a  steamship  or  a  railroad. 
But,  being  created,  they  may  be  prohibited  from  doing  one  thing  and 
permitted  to  do  another,  like  natural  persons ;  but  this  permission  or 
prohibition  is  not  a  creative  act,  but  an  act  regulating  the  conduct  of 
the  corporation,  and  determining  its  rights  and  relations  to  the  public, 
and  to  other  existing  persons,  natural  and  artificial.  Corporate  pow- 
ers, strictly  speaking,  I  suppose,  are  those  peculiar  and  essential  to  a 
corporation — not  those  which  are  or  may  be  possessed  in  common 
with  natural  persons ;  and  they  are  very  few  in  number,  embracing 
those  which  pertain  to  the  essence  of  the  corporation.  The  term  is, 
undoubtedly,  often  and  conveniently  used  in  a  broader  sense,  but  it  is 
not  found  in  the  constitutional  provision  in  question.  Section  33, 
article  4,  defines  the  term  "corporation"  as  used  in  the  constitution, 
and  says  it  "shall  be  construed  to  include  all  associations  and  joint- 
stock  companies  having  any  of  the  ■powers  of  corporations  not  possessed 
by  individuals  or  partnerships."  Of  course,  it  excludes  all  associa- 
tions that  do  not  have  any  powers  other  than  those  possessed  by  indi- 
viduals and  partnerships.  And  this  provision  is  a  recognition  of  the 
idea  that  corporate  powers  are  only  such  as  are  not  possessed  in  com- 
mon with  individuals  and  partnerships — or  natural  persons. 

The  power  to  create  a  corporation,  as  the  terms  are  used  in  section 
33,  extends,  therefore,  to  the  bringing  into  being  of  a  legal  entity, 
having  powers  and  privileges  not  possessed  by  individuals ;  that  is  to 
say,  possessing  the  powers,  which,  as  before  stated,  constitute  the 
essence  of  a  corporation,  or  corporate  powers,  strictly  speaking,  and 
has  no  reference  to  the  legislative  dealings  with  that  artificial  person 
after  its  creation.  I  suppose  the  constitution  might  have  devolved  the 
power  of  creating  a  corporation  on  some  other  body,  as  the  supreme 
court,  and  the  power  to  deal  with  it  after  its  creatic5n — to  regulate  its 
conduct  and  relations  to  the  public,  and  to  prescribe  its  rights,  powers, 
and  duties  other  than  those  strictly  corporate,  to  the  legislature.  Had 
it  been  so  provided,  there  can  be  no  doubt  that  such  powers  would 
have  been  wholly  distinct  and  independent.  I  do  not  perceive  that 
they  are  any  the  less  so  because  exercised  by  the  same  body.  The 
act  of  creating  a  corporation  by  conferring  upon  an  association  of  in- 
dividuals certain  strictly  corporate  powers,  embracing  only  powers 
and  privileges  not  possessed  by  individuals  and  partnerships,  and  then 
granting  to  it  other  privileges,  enlarging  or  restricting  its  right  to  the 
enjoyment  of  other  franchises  that  may  be  possessed'in  common  with 
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natural  persons,  and  regulating  its  external  relations  are,  to  my  mind, 
distinct  and  independent,  and  I  find  nothing  in  the  constitution  pro- 
hibiting the  latter  power  to  the  legislature.  There  are  numerous  dis- 
tinct, independent  franchises,  any  one  or  more  of  which  may  be 
granted  indifferently  either  to  natural  persons  or  existing  corporations, 
and,  in  my  judgment,  the  constitution  no  more  prohibits  the  granting 
of  any  one  of  those  franchises,  except  such  as  are  expressly  prohibited, 
to  corporations,  by  special  act,  than  to  individuals.  It  only  prohib- 
its the  creation  of  a  corporation  by  special  act ;  that  is  to  say,  that  the 
creating  or  granting  of  the  particular  franchise  constituting  a  corpo- 
ration shall  not  be  by  special  act.  The  prohibition  applies  to  no  other 
of  the  numerous  franchises  which  are  subjects  of  legislative  grant. 

In  this  case  there  was  a  corporation — a  railroad  corporation — duly 
created  under  the  general  act,  for  the  purpose  of  building  a  railroad 
in  a  southeastern  direction  through  the  state  of  California  to  the  east- 
ern line  .of  the  state,  to  intersect  with  a  road  which,  it  was  supposed, 
would  soon  be  built  to  the  eastern  states,  the  route  of  which  was  still 
undetermined  and  uncertain.  It  had  all  the  faculties  physically  neces- 
sary to  enable  it  to  build  any  railroad.  Afterward  congress  authorized 
the  building  of  a  road  across  the  continent  on  or  near  the  thirty-fifth 
parallel  of  latitude  to  intersect  the  line  of  the  state  at' a  point  different 
from  that  designated  in  the  articles  of  association  of  said  corporation, 
and  made  a  grant  to  the  corporation  on  condition  that  it  should  build 
a  road  from  a  point  of  intersection  with  said  transcontinental  road, 
near  the  eastern  line  of  the  state,  to  San  Francisco,  and  the  legisla- 
ture, by  special  act,  authorized  the  said  corporation,  already  in  exis- 
tence, with  authority  and  capacity  to  build  a  railroad,  to  build  its  road 
upon  said  line,  and  accept  and  receive  said  grant.  In  my  judgment, 
this  is  in  no  sense  an  act  creating  a  corporation,  or  a  new  corporate 
power,  or  new  corporate  franchise  within  the  proper  meaning  of  the 
•  term,  but  a  dealing  with  a  corporation  already  in  existence  authorized 
to  build  a  road  in  the  same  general  direction,  with  the  same  object  in 
view;  that  the  change  of  line  was  amattprof  detail  only,  and,  if  not, 
but  on  the  contrary,  the-  grant  qf  an  independent  right,  and  an  addi- 
tional privilege  or  franchise,  it  was  still  one  entirely  competent  for 
the  legislature  to  confer  upon  the  existing  corporation,  as  well  as  on 
any  natural  person,  and  in  no  way  obnoxious  to  the  provision  prohib- 
iting the  creation  of  a  corporation  for  such  purpose  by  special  act. 
To  reach  any  other  conclusion  would  be  to  violate  "the  canon  of  con- 
stitutional construction  before  stated ;  to  disregard  the  plain  meaning 
of  the  terms  used  in  the  constitution,  and  upon  imaginary  grounds  in- 
terpolate into  that  instrument  language  which  the  people  have  not  seen 
fit  to  place  there  themselves.  As  said,  in  substance,  by  Mr.  Justice 
Crocker,  in  Telegraph  Co.  v.  Telegraph  Co.,  22  Cal.  425,  to  give 
the  constitution  any  such  construction  as  claimed  we  would  have  to 
make  it  read  thus:  "Corporations  may  be  formed,  and  other  fran- 
chises and  special  privileges  granted,  ViWAex  ^^n&ra^  laws,  but  shall 
not  be  created,  nor  sh'all  other  franchises  or  special  privileges  be 
granted  by  special  act,  except  for  municipal  purposes."     He  well  re- 
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marks:  "If  such  had  been  the  meaning  intended  by  the  framers  of 
the  constitution,  they  could  easily  have  expressed  it  in  apt  words. 
The  language  used  by  them  is  clear,  and  they  well  knew  that  it  in- 
cluded but  one  of  the  numerous  class  of  franchises  the  subject  of  leg- 
islative grant,  and  that  a  regulation  of  one  could  not  by  any  reasonable 
implication  be  extended  to  others  not  mentioned.''^     *     *     * 

I  should  have  contented  myself  with  the  simple  reference  to  this 
authority  without  any  discussion  of  the  question,  but  for  the  fact  that 
defendant  has  cited  the  case  of  San  Francisco  v.  Water- Works,  48 
Cal.  493,  decided  by  the  supreme  court  of  the  state,  in  which  it  is 
held  that  corporations  can  exercise  no  powers  except  such  as  are  con- 
ferred by  the  general  laws  under  which  they  are  formed,  and  that  the 
legislature  can  not  confer  on  such  corporations  any  powers,  or  grant 
them  any  privileges  by  special  act.     *     «     « 

In  1863,  the  same  question  arose  in  Telegraph  Co.  v.  Telegraph 
Co.,  22  Cal.  398,  and  was  elaborately  considered.  It  was  then  held 
that  the  legislature  might  confer  upon  existing  corporations  by  special 
acta  direct  grant  of  special  privileges  and  franchises  ;  and  that  there  was 
no  restriction  upon  the  power  imposed  by  the  constitution,  except  as 
to  the  particular  privileges  therein  specified.     *     *     « 

Of  the  six  justices  of  the  supreme  court,  who  have  considered 
the  question,  three  took  one  view  and  three  the  other,  so  they  stand 
in  number  equally  balanced.  The  able  and  eminent  justice  who 
delivered  the  opinion  of  the  court  in  the  last  case,  for  whose 
opinion  I  entertain  profound  respect,  very  ably  presented  the  same 
views  adopted  in  his  opinion,  in  his  argument  as  counsel  in  the 
former  case,  so  that  the  court  in  the  first  case  did  not  overlook,  but,  on 
the  contrary,  fully  considered  them.  Had  the  justices  who  have 
passed  upon  the  question  in  the  two  cases  sat  as  one  court,  there  would 
have  been  no  decision  of  the  question.  Thus,  the  matter  stands 
equally  balanced,  the  only  difference  as  authority  being  that  the  decis- 
ion against  the  constitutionality  of  the  power  is  last.     *     »     • 

For  these  reasons,  under  the  following  authorities,  I  feel  at  liberty 
to  adopt  my  own  and  the  views  of  the  United  States  supreme  court, 
which  accord  with  the  first  case  decided  by  the  supreme  court  of  Cali- 
fornia, and  not  with  the  second.  Insurance  Co.  v.  Debolt,  16  How. 
431,  432;  Gelpcke  V.  City  of  Dubuque,  i  Wall.  206.  But  this  case 
falls  within  the  principle  decided  in  the  two  cases  cited,  as  well  as 
others,  in  another  particular.  The  act  in  question  was  passed  and 
acted  upon  by  the  railroad  company  four  years  before  the  decision  in 
San  Francisco  v.  Water- Works,  and  rights  have  become  vested  under 
it.  During  all  that  time  it  was  the  settled  construction  of  the  consti- 
tutional provision  in  question  that  such  legislation  was  valid.  The 
act,  therefore,  became  a  contract  between  the.  state  and  the  company, 
under  which  the  latter  entered  upon  the  construction  of  its  road  in 
pursuance  of  the  terms  of  the  several  statutes  mentioned. 

In  the  last  case  cited  the  court,  quoting  from  the  opinion  in  the 

-next  preceding  case,  says:    "The  sound  and  true  rule  is,  that  if  the 

contract,  when  made,  was  valid  by  the  laws  of  the  state,  as  then  ex- 
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founded  by  all  the  departments  of  the  government  and  administered 
in  its  courts  of  justice^  its  validity  and  obligation  can  not  be  impaired 
by  any  subsequent  legislation,  or  decision  of  its  courts  altering  the 
construction  of  the  law.  The  same  principle  applies  when  there  is 
a  change  of  judicial  decision  as  to  the  constitutional  ■power  of  the 
legislature  to  enact  the  law.  To  this  rule  we  adhered  It  is  the  law 
of  this  court.  Jt  rests  upon  the  plainest  principles  of  justice.  To 
■hold  otherwise  would  be  as  unjust  as  to  hold  that  rights  acquired  un- 
der statutes  may  be  lost  by  repeal.  The  rule  embraces  this  case." 
I  Wall.  206.     And  so  it  does  the  case  now  in  hand.     *     *     * 

I,  therefore,  hold  the  act  of  April  4,  1870,  authorizing  the  defend- 
ant to  build  its  road  upon  the  line  indicated  in  the  plat  filed  with  the 
commissioner  of  the  general  land  office,  and  to  accept  the  congres- 
sional grant,  was  a  valid  act,  and  at  the  time  of  its  passage  conferred 
the  rights  and  powers  indicated  upon  the  Southern  Pacific  Railroad 
Company.      *     *     » 

Judgment  for  plaintiff.  ^ 

Note.  Supporting  this  view  see :  1880,  Attorney-General  v.  North  Atn.  L. 
Ins.  Co.,  82  N.  Y.  172;  1881,  Central  Ag.  &  Mech.  Assn.  v.  Ala.  G.  L.  Ins. 
Co.,  70  Ala.  120;  1884,  Attorney-General  v.  Joy,  55  Mich.  94;  1887,  Wilev  v. 
Bluffton,  111  Ind.  152;  1891,  St.  Joseph  and  Iowa  R.  Co.  v.  Shambaugh,  106 
Mo.  557 ;  1898.  Indianapolis  v.  Navin,  151  Ind.  139,  47  N.  E.  Rep.  525 ;  1901, 
Detroit  Citizens'  Ry.  Co.  v.  Detroit,  125  Mich.  678,  84  Am.  St.  R.  589. 


Sec.  73..    (3)   Conferring  corporate  powers.''- 

"The  legislature  shall  pass  no  special  or  local  act/conferring  jcor-' 
porate  powers^"'"'"       ~  — — 

THE  STATE  OF  OHIO,  Ex  Rbl.  ATTORNEY-GENERAL,  v.  THE  CITY 

OF  CINCINNATI.!! 

1870.     In  the  Supreme  Court  of  Ohio.     20  Ohio  State  Reports, 

18-37. 

Brinkerhoff,  C.  J.  [This  is  an  information  in  thejiature  of  a 
writ  of  g'uo  warranto,  filed~i'rrthis  court  by  the  attorney-general  for 
the  purpose  of  testing  and  contesting  the  validity  of  certain  extensive 
annexations  of  Joilflying  territory  and  incorporated  villages  claimed  by 
the  city  to  have  been  made  to  it  under  the  authority  and  in  accordance 
with  the  "provisions  of  the  act  of  the  i6th  of  April,  1870,  to  prescribe 
the  corporate  limits  of  .Cincinnati.  67  Ohio  L.  141. 
'  Theoty,  by  plea,  set  out  the  statute,  and  relied  upon  it  for  her  au- 
thority in  annexing  the  territory  and  exercising  her  jurisdiction  over 
it.  The  state  filed  a  reply,  to  which  the  city  demurred,  and  thereby 
raised  the  legal  sufficiency  of  all  the  preceding  pleadings,  the  main 

iSee  also  State  v.  Dawson,  infra,  p.  412,  on  413. 

» Statement  of  facts  abridged.    Arguments  and  part  of  opinion  omitted. 
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point  being  the  constitutionality  of  the  act.     The  constitution,  article 
xiii,  provides: 

"Sec.  I.  The  general  assembly  shall  pass  no  special  act,  confer- 
ring corporate  powers." 

"Sec.  2.  Corporations^ way^be  igxm&^under  general  laws,  but  all 
such  laws  may,  JromTtime  to  time,  be  altered  or  repealed." 

"SecT^67^''5He  general  assembly^^// provide  for  the  organization 
oi^ities  and  incorporated  village~s^y  gen'eroT'T&^i,  and  restrict,  their 
power  of  taxationT'assessment,  borrowing  monejj_contracting  debts 
and  loaning  theit  credit  s6"asTo  prevent" tR'e' abuse  of  such  po.wer."] 

In  looking  at  these  provisions  of  our  constitution — and  indeed,  in 
looking  over  all  the  provisions  of  our  constitution  from  beginning  to 
end — it  will  be  seen  that  they  make  no  distinction  as  respects  legisla- 
tive power  in  the  creation  of  them,  and  in  the  conferring  of  powers 
upon  them  between  any  classes  of  corporations  proper.  They  make 
no  distinction  between  private  corporations  such  as  railroad,  manu- 
facturing or  mining  corporations  or  the  like  and  public  municipal 
corporations,  such  as  cities  and  villages.  On  the  contrary,  and  as  if 
to  preclude  the  hypothesis  of  any  such  distinction,  the  sixth  section  of 
the  thirteenth  article  assumes  the  imperative  form  of  expression  and 
declares  that  "the  general  assembly  j/%«// provide  for  the  organization 
of  cities  and  incorporated  villages  by  general  laws."  In  respect  to 
corporations  proper,  whether  private  or'  municipal,  the  provisions  of 
section  i,  article  xiii,  are  all  comprehensive.  "The  general  assembly 
shall  pass  no  special  act  conferring  corporate  powers."  These  pro- 
visions of  the  constitution  are  as  imperative,  as  comprehensive  and 
emphatic  as  if  the  people,  speaking  through  their  constitution,  had 
said:  "The  banie  and  curse  of  our  legislation,  as  it  existed  under  the 
latitudinarian  provisions  of  the  constitution  of  1802,  is  in  future  utterly 
and  absolutely  prohibited.  Henceforth,  the  laws  conferring  corporate 
powers  shall  be  general,  affecting  or  liable  to  affect  the  interests  of 
the  constituency  of  every  individual  member  of  the  general  assembly 
and  so  by  powerful  motives  calling  his  attention  to  the  effect  of  pro- 
posed enactments  upon  his  own  immediate  constituency  as  well  as 
upon  the  people  of  other  localities."  This  is  the  policy  and  intent 
of  the  provisions  of  the  constitution  above  quoted,  and  they  are  as 
clearly  apparent  as  if  they  had  been  expressed  in  so  many  words. 
No  one  who  has  read  the  proceedings  and  debates  of  the  convention 
which  presented  to  the  people  of  Ohio  the  framework  of  the  consti- 
tution which  the  latter  by  their  votes  established  and  adopted,  or  is 
old  enough  to  remember  the  apprehensions  of  evil  consequences  with 
which  the  conferring  of  corporate  powers  by  special  acts  were  re- 
garded, can  fail  to  see  that  it  jvasjone  of  the  ends  and  aims  of  the 
constitutional  convention  and  of  the  people  whb~a"dopted  the  frame- 
work of  a  constitution  which  that  conventionjjresented  for  their  adop- 
tion or  rejection,  to  cut  up  by  the  roots  at  once  and  forever,  all~capac- 
ity  of  the  general  assembly  to  co.fljgrbygpe"cial~act  any  [powers  Miat- 
soever  upon  any_  corporate  body  whatsoever. 

At  one  time,  indeed,  an  attempt  was  made  to  escape  the  effect  of 
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these  constitutional  restrictions  on  legislative  power,  on  the  theory 
that  the  phrase  "conferring  corporate  powers"  meant  simply  the  con- 
ferring of  corporate  existence — the  creation  of  a  corporation,  so  that 
if  corporations  were  only  created  under  general  laws,  the  legislature 
might  then  proceed  by  special  acts  to  confer  upon  existing  corpora- 
tions as  many  and  as  varied  powers  as  it  pleased.  Such  a  construc- 
tion would  leave  a  door  wide  open  for  the  re-introduction  of  all  the 
evils  of  special  legislation  which  these  restrictions  and  mandatory  pro- 
visions of  the  constitution  were  obviously  designed  to  guard  against 
and  prevent.  Accordingly  such  a  construction  was  distinctly  repudi- 
ated by  this  court  in  the  carefully  considered  case  of  Atkinson  v.  The 
Marietta,  etc.,  R.  Co.,  15  Ohio  St.  21.  In  that  case  Ranney,  J., 
delivering  the  opinion  of  the  court,  and  referring  to  the  first  and  sec- 
ond sections  of  the  thirteenth  article  of  the  constitution  above  quoted, 
says:  "These  provisions  of  the  constitution  are  too  explicit  to  admit 
of  the  least  doubt  that  they  were  intended  to  disable  the  general  as- 
sembly from  either  creating  corporations  or  conferring  upon  them 
corporate  powers  by  special  acts  of  legislation.  It  was  intended  to 
correct  an  existing  evil,  and  to  inaugurate  the  policy  of  placing  all 
corporations  of  the  same  kind  upon  a  perfect  equality  as  to  all  future 
grants  of  power,  of  making  such  law  applicable  to  all  parts  of  the 
state,  and  thereby  securing  the  vigilance  and  attention  of  its  whole 
representation,  and  finally,  "of  making  all  judicial  constnactions  of 
their  powers,  or  the  restrictions  imposed  upon  them,  equally  applicable 
to  all  corporations  of  the  same  class.  We  must  give  such  a  construc- 
tion to  the  constitution  as  will  preserve  its  leading  objects  intact." 
I  think  the  following  propositions  to  be  impregnable : 

1 .  The  general  assemblyjcan  not,  by  a  special  act,  create  a  corpo- 

2.  It  can  not,  by.special  act,  confer  additional  powers  upon  corpo- 
rations  already^  existing.  "^  .      _ 

""3.  In  the  purview  of  these  propositions  and ^f,thft. constitutional 
provisions  on  "which  they  are  based,  there  .is^no  distinction .Jaetween 
private  and  municipal,  corporations. 

Now  for  the  application  of  these  propositions  to  the  case  before 
us.  The  act  of  the  general  assembly  under  which  the  corporate  au- 
thorities of  Cincinnati  proceeded  to  make  the  annexations  of  outside 
territory  which  they  claimed  to  have  made  and  consummated,  is  "a 
s fecial  act.''  It  does  not  purport  to  be  otherwise.  Its  language  is: 
"Be  it  enacted  by  the  general  assembly  of  the  state  of  Ohio,  that  the 
corporate  limits  of  the  city  of  Cincinnati  shall  be  as  follows:  Com- 
mencing at  the  mouth  of  the  Little  Miami  river,  thence  northeast- 
wardly," etc.  And  now  but  one  question  remains.  X)oes  this  special 
act  assume  to  confer  upon  the  corporation  of  the  city  of  Cincinnati 
additional  corporate  powers — powers  which,  as  a  municipal^corpora- 
tTori',"s'he  did  not  previously  possess?  The  answer  is  plain?  It  does 
assume  to  confer,  on  certain  prescribed  cpnditions,  the  power  of  mu- 
nicipal government,  the  power  of  police  regulation,...thfi«4ifliiiSroi 
judicial  jurisdiction,  and  the  powers  of  assessment  and  taxation,  over 
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a  number  _of_  outlying  suburbijn  incorporated  villages,  and  of„Qiher 
tejtilory'Eithi^to  subjected  to  no  jurisdiction  except  such. as  Jielongs 
to  the  "fewnsETp7*county  and  state  organizations^ 

'A"'mtfjority  oT'  the  court  are  of  "opiniorT  that^the  act  is  clearly  in 
contravention  of  the  restrictive  provisions  of  the  constitution,  and, 
therefore,  of  no  binding  force  and  validity. 

Ami  here  I  might  properly  stop ;  yet,  for  the  purpose  of  excluding 
a  possible  conclusion,  I  will,  on  my  own  individual  responsibility,  say 
one  word  more.  It  may  be  asked.  Do  we  intend  to  include  township 
and  county  organizations  in  the  category  with  municipal  and  other 
corporations  proper?  The  question  is  not  involved  in  the  present 
case,  and  so  it  is  not  properly  before  us ;  but,  if  it  were,  I  apprehend 
the  answer  to  it  would -readily  be  found  in  the  case  of  the  Commis- 
sioners of  Hamilton  County  v.  Mighels,  7  Ohio  St.  109,^  where  it  is 
held  that  a  county  is  not  properly  a  corporation,  but  thgt  "it  is  at 
most  but  a  local  organization,  which,  for  purposes  of  civil  administra- 
tion, is  invested  with  a  few  functions  characteristic  of  a  corporate  ex- 
istence." 

Judgment  of  ouster. 

Scott,  Welch  and  Day,  JJ.,  concurred. 

White,  J.,  did  not  concur. 

Note.  See,  1878,  State  v.  Maloy  (City  of  Council  Grove),  20  Kan.  619 ;  1880, 
School  District  V.  Insurance  Co. ,  103  U.  S.  707 ;  McGregor  v.  Baylies,  19  Iowa  43. 


Sec.  74.     (4)      Title  and  spepal privile^s. 

"The  legislature  shall  pags  no  bill  embracing  more  than  one 
subject,  and  that  shall  be  ex|)ressed  in  the  title ;  nor  shall  any  pri- 
vate or  local  bill  be  passed  granting  to  any  fcorporation,  association 
or  individual  any  special  or  exclusive  right, |privilege,  immunity  or 
franchise  whatsoever."  | 

JOHN  JACOB  ASTOR  Et  Al.,  Respondents,  4-  THE   ARCADE  RAIL- 
WAY COMPANY,  Appeli/nt." 


\ 

1889.     In    THE  Court    of   Ap]^als   qjt  New   York.     113  New 
York  Repolty-^^i  15. 

Appeal  from  an  interlocutory  judgment  of  the  general  term  of  the 
supreme  court  in  the  first  judicial  department,  entered  upon  an  order 
made. May  18,  1888,  which  reversed  a  judgment  of  special  term  sus- 
taining a  demurrer  to  the  complaint  herein  and  dismissing  said  com- 
plaint, and  which  overruled  said  demurrer.  (Reported  below,  48 
Hun  562.) 

This  action  was  brought  by  plaintiffs,  who  are  the  owners  of  the 

'  Supra,  p.  214. 

'  Arguments  omitted. 
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property  fronting  upon  Broadway  and  Madison  avenue,  in  the  city  of 
New  York,  to  restrain  the  construction  by  defendant  of  a  railway 
under  the  surface  of  said  streets,  which  the  complaint  alleged  de- 
fendant was  about  to  attempt  to  do,  claiming  authority  under  the  act 
(ch.  312,  Laws  of  1886),  which  act  the  complaint  alleged  to  be  un- 
constitutional and  void. 

Earl,  J.  The  sole  question  for  our  determination  is  whether  the 
defendant  has  legal  authority  to  construct  and  operate  a  railway  under 
Broadway  and  Madison  avenue  in  the  city  of  New  York.  The  de- 
fendant traces  its  corporate  existence  to  the  act,  chapter  842  of  the  laws 
of  1868,  entitled  "An  act  to  provide  for  the  transmission  of  letters, 
packages  and  merchandise  in  the  cities  of  New  York  and  Brooklyn 
and  across  the  North  and  East  rivers  by  means  of  pneumatic  tubes, 
to  be  constructed  beneath  the  surface  of  the  streets  and  public  places 
in  said  cities  and  under  the  waters  of  said  rivers."  The  first  section 
of  the  act  authorized  and  empowered  Alfred  E.  Beach  and  other  per- 
sons named,  and  their  assigns,  "to  lay  down.  Construct  and  maintain 
one  or  more  pneumatic  tubes  in  the  soil  beneath  the  surface,  squares, 
avenues  and  public  places,  in  the  cities  of  New  York  and  Brooklyn 
and  under  the  bed  of  the  waters  of  the  East  river  between  the  said 
cities,  and  also  under  the  bed  of  the  waters  of  the  North  river  from  the 
city  of  New  York  to  the  shore  of  New  Jersey,  but  at  such  depth  as 
not  to  interfere  with  navigation;  and  to  convey  letters,  parcels,  pack- 
ages, mails,  merchandise  and  property  in  and  through  said  tubes  for 
compensation,  by  means  of  vehicles  to  be  run  and  operated  therein  by 
the  pneumatic  system  of  propulsion ;  and  to  the  end  that  the  public 
convenience  may  be  promoted  in  the  operation  of  said  vehicles,  the 
said  persons  and  their  assigns  are  also  hereby  authorized  and  required 
to  erect  upon  the  sidewalks  of  the  said  streets,  squares,  avenues  and 
public  places  suitable  ornamental  lamp-posts,  boxes,  pillars  or  recept- 
acles, not  exceeding  thirty  inches  in  diameter,  connected  with  said 
pneumatic  tubes  for  the  deposit  of  letters,  packages  and  property  to 
be  transmitted  therein."  And  it  provided  that  the  tubes  should  not 
extend  through  any  vault,  nor  under  any  sidewalk  fronting  on  private 
property,  without  the  consent  of  the  owners  of  such  private  property, 
and  compensation  to  them,  which  should  be  ascertained  and  deter- 
mined, in  case  the  parties  could  not  agree,  in  the  manner  provided  in 
the  general  railroad  act  of  1850.  Section  2  provided  that  the  pneu- 
matic tubes  should  be  so  constructed  as  to  have  a  mean  interior  diam- 
ter  of  not  exceeding  fifty-four  inches. 

Section  5  authorized  the  persons  named  in  the  act  to  hold  a  meet- 
ing and  determine  the  terms  and  conditions  upon  which  the  powers, 
privileges  and  franchises  conferred  by  the  act  might  be  transferred  to 
a  corporation  to  be  organized  as  provided  in  the  next  section,  and  sec- 
tion 6  provided  that  in  case  the  persons  attending  the  meeting  named 
in  the  prior  section  should  so  determine,  they  might  organize  them- 
selves into  a  corporation  in  the  manner  specified  in  the  general  manu- 
facturing act  of  1848,  and  the  acts  amendatory  thereof,  "  for  the 
purpose  of  constructing  and  maintaining  the  pneumatic  tubes  afore- 
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said  and  using  and  operating  the  same  as  hereinbefore  authorized," 
and  that  the  corporation  so  organized  shall  "possess  all  the  powers 
and  privileges  conferred  by  said  acts  and  be  subject  to  all  the  duties 
and  obligartions  imposed  therein,  not  iriconsistent  with  the  provisions 
of  this  act." 

In  August,  1868,  in  pursuance  of  the  powers  conferred  by  the  act, 
the  persons  therein  named  organized  themselves  into  a  corporation  by 
the  name  of  "The  Beach  Pneumatic  Transit  Company,"  and  in  the 
certificate  executed  and  filed  by  them,  they  declared  that  the  object" 
of  the  corporation  was  "to  construct  and  operate  pneumatic  railroads 
in  the  cities  of  New  York  and  Brooklyn  and  under  the  waters  of  the 
North  and  East  rivers^  and  to  exercise  all  the  powers,  privileges  and 
franchises  conferred  upon  said  corporation  by  the  act"  of*  1868,  that 
the  capital  stock  should  be  $5,000,000  and  that  the  corporation  should 
continue  in  existence  for  the  term  of  fifty  years.  The  certificate  could 
give  the  corporation  no  greater  powers  than  were  conferred  by  the  act 
of  1868,  and  to  that  act  we  must  look  for  the  scope  and^  measure  of 
its  powers. 

The  act  did  not  confer  railroad  powers  upon  the  corporation,  and 
did  not  subject  it  to  any  of  the  railroad  acts,  except  for  the  purpose 
of  ascertaining  the  compensation  to  be  paid  to  the  owners  of 
property  interests  in  the  streets.  It  authorized  the  formation  of  a 
manufacturing  corporation,  with  the  incidents,  powers  and  duties  of 
such  a  corporation,  so  far  as  they  were  consistent  with  the  purposes 
of  the  act.  The  corporation  formed  was,  in  fact,  a  manufacturing 
corporation,  not,  however,  with  the  general  power  to  engage  in  any 
manufacturing  business,  but  for  the  sole  purpose  of  constructing, 
maintaining,  using  and  operating  the  pneumatic  tubes.  The  forma- 
tion of  such  a  corporation  was  a  matter  fairly  embraced  within  the 
title  of  the  act.  It  was  an  appropriate  instrumentality  to  accomplish 
the  purposes  of  the  act,  and  in  no  sense  a  new  and  independent  sub- 
ject. The  legislature,  having  authorized  the  construction  and  opera- 
tion of  the  pneumatic  tubes,  could,  in  the  act  itself,  have  created  the 
corporation,  or  could  have  authorized  its  organization  under  any  of 
the  general  laws  of  the  state  adapted  to  the  formation  of  any  business 
corporation ;  and  the  formation  of  such  a  corporation  would  be  ger- 
mane to  the  main  purpose  of  the  act  as  indicated  by  its  title.  While 
the  general  manufacturing  laws  regulated  the  corporation  as  to  its 
mode  of  existence,  its  manner  of  action  and  its  corporate  life  and 
being  generally,  yet  all  its  powers  and  duties  related  and  were  con- 
fined to  the  construction,  maintenance,  use  and  operation  of  the  pneu- 
matic tubes ;  and,  therefore,  section  16  oj  article  j  of  the  constitu- 
tion^ which  provides  that  '''■no  private  or  local  bill  -which  may  be 
passed  by  the  legislature  shall  embrace  more  than  one  subject^  and 
that  shall  be  expressed  in  the  title,"  was  not,  as  contended  on  behalf 
of  the  plaintiffs,  violated. 

What  do  the  words  pneumatic  tubes  mean  ?  They  convey  to  our 
minds  no  other  meaning  than  that  of  tubes  for  the  transmission  of 
parcels  operated  by  atmospheric  pressure  applied  within  the  tubes. 
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The  parcels  may  be  transmitted  outside  the  tubes  upon  vehicles  at- 
tached to  a  piston  operated  within  the  tubes  by  atmospheric  pressure, 
or  they  maybe  transmitted  within  the  tubes  by  atmospheric  pressure 
applied  behind  them.  But  they  are  in  no  sense  railways.  Such  a 
(tube  may  contain  vehicles  placed  upon  wheels,  and  the  wheels  may 
run  upon  rails  or  in  grooves,  and  yet  the  structure  could  not,  accord- 
ing to  the  popular  sense,  or  in  any  legal  sense,  be  what  is  generally 
known  as  a  railway.  The  tubes  may  be  so  constructed  that  in  a  tech- 
■nical  or  scientific  sense  the  structure  might  be  called  a  railway;  and 
so,  too,  any  structure  upon  which  vehicles  may  be  moved  upon  rails, 
however  peculiar  or  small,  may  in  some  limited  sense  be  called  a  rail- 
way, and  yet  it  m  ay  not  be  a  railway  within  the  meaning  of  the  constitu- 
tion and  the  general  laws  of  the  state.  When  they  speak  of  railways  they 
always  mean  railways  either  for  the  general  carriage,  of  property  or 
of  passengers,  or  of  both,  and  a  railway  which  may  be  operated  in 
small  pneumatic  tubes  by  atmospheric  pressure  for  the  transmission  of 
small  packages  is  not  within  such  meaning. 

Such  was  the  character  and  status  of  the  corporation  organized  un- 
der the  act  of  1868.  That  act  was  amended  by  the  act,  chapter  512, 
of  the  laws  of  1869,  entitled  "An  act  supplementary  to  chapter  842, 
of  the  laws  of  1868,  in  relation  to  carrying  letters,  packages  and  mer- 
chandise by  means  of  pneumatic  tubes  in  New  York  and  Brooklyn," 
but  there  is  nothing  in  that  act  pertinent  to  the  present  discussion. 

From  1868  to  the  commencement  of  this  action  in  1886,  so  far  as 
this  record  discloses,  nothing  whatever  was  done  by  the  corporation 
except  to  change  its  name  several  times  and  to  procure  acts  of  the 
legislature  purporting  to  enlarge  its  powers  and  extend  its  corporate 
life.  No  pneumatic  tubes  have  been  constructed,  and  it  is  a  fair  in- 
•  ference  from  the  admitted  facts  that  the  system  for  the  pneumatic 
transmission  of  property  was  before  the  year  1873  found  to  be  im- 
practicable. It  had  been  tried  in  various  parts  of  Europe,  but  had 
proved  a  failure,  and  for  the  general  transmission  of  property  or  pas- 
sengers was  in  the  year  1873  nowhere  in  use.  (Chamber's  Encyclo- 
pedia, titles,  "Atmospheric  Railway"  and  "Pneumatic  Dispatch," 
Encyclopedia  Britannica,  title  "Atmospheric  Railway,"  Appleton's 
Cyclopedia,  title  "Atmospheric  Railway,"  Johnson's  Cyclopedia, 
title,  "Pneumatic  Transmission.") 

In  1873  the  persons  interested  in  the  corporation,  as  we  may  infer, 
being  aware  of  its  insufficiency  for  any  practical  purpose,  concluded 
to  procure  an  enlargement  of  its  powers,  and  a  radical  change  in  its 
character  and  purposes,  and,  therefore,  they  obtained  the  passage  of  •; 
the  act  (chapter  185),  entitled  "an  act  supplemental  to  and  amenda-1 
tory  of  chapter  842  of  the  laws  of  1868,  an  act  entitled  'an  act  to 
provide  for  the  transmission  of  letters,  packages  and  merchandise  in 
the  cities  of  New  York  and  Brooklyn,  and  across  the  North  and  East 
rivers  by  means  of  pneumatic  tubes,  to  be  constructed  beneath  the  sur- 
face of  the  streets,  squares,  avenues  and  public  places,  in  said  cities, 
and  under  the  waters  of  said  rivers,'  passed  June  i,  1868,  and  of  chap- 
ter 512  of  the  laws  of  1869,  entitled  'an  a'ct  supplementary  to  chapter 
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842  of  the  laws  of  1868  in  relation  to  carrying  letters,  packages  and 
merchandise  by  means  of  pneumatic  tubes  in  New  York  and  Brook- 
lyn, and  to  provide  for  the  transportation  of  passengers  in  said 
tubes.'  "  The  last  phrase  of  this  title  "and  to  provide  for  the  trans- 
portation of  passengers  in  said  tubes"  did  not  appear  in  the  title  of 
the  act  of  1869,  and  yet  in  the  act  in  all  its  stages  through  the  legis- 
lature, as  approved  by  the  governor,  filed  in  the  office  of  the  secre- 
tary of  state  and  printed  in  the  session  laws,  the  quotation  marks  are 
so  placed  as  to  make  the  phrase  appear  to  be  a  part  of  that  title.  The 
title  of  the  act,  therefore,  was  well  calculated  to  deceive  any  persons 
to  whose  attention  it  came  while  the  act  was  under  consideration  in 
the  legislature.  But  we  will  assume  that  this  title  is  to  have  the  same 
force  and  effect  as  if  that  of  the  act  of  1869  had  been  properly  quoted, 
and  then  the  only  addition  to  the  titles  of  the  prior  acts  is  the  final 
phrase  above  quoted,  and  the  only  subject  expressed  in  the  title  is 
the  transportation  of  property  and  passengers  in  pneumatic  tubes. 

This  title  is  assailed  by  the  plaintiffs  as  not  in  compliance  with  sec- 
tion 16  of  article  3  of  the  constitution  above  quoted.  A  particular 
examination  of  the  provisions  of  the' act  is,  therefore,  necessary.  The 
first  section  provides  that  it  shall  be  lawful  for  the  Beach  Pneumatic 
Transit  Company  "to  construct,  maintain  and  operate  an  underground 
railway  for  the  transportation  of  passengers  and  property,"  under 
Broadway  and  Madison  avenue,  "by  means  of  tubes  of  enlarged  in- 
terior diameters  sufficient  for  the  constraction  of  a  railway  or  railways 
therein,  and  for  the  running  of  cars  and  the  carrying  of  passengers 
therein,  and  also  to  construct,  in  connection  with  said  tubes,  two  or 
more  tracks  of  railway  with  the  necessary  turnouts  and  stations  for  the 
ingress  and  egress  and  accommodation  of  the  passengers,  and  for  the 
receipt  and  discharge  of  packages  and  freight  and  said  company  shall 
have  the  right  and  privilege,  subject  to  the  approval  of  the  board  of 
engineer  commissioners  hereinafter  provided  for,  to  make  connection 
with  the  Harlem  and  connecting  railroads  at  any  point  deemed  best, 
at  or  above  Forty-second  street,  and  also  to  make  connection  with  the 
Hudson  River  Railroad  at  any  point  northerly  of  FiftyTninth  street." 

Section  2  pro.vides  that  the  passenger  tubes  shall,  as  far  as  practica- 
ble, follow  the  center  line  of  the  streets,  and  shall  not  occupy  in  the 
aggregate  a  greater  space  than  thirty-one  feet  in  width  by  eighteen 
feet  in  height,  exterior  measurement,  and  that  they  shall  be  laid  and 
constructed  under  the  supervision  of  a  board  of  three  engineer  com- 
missioners, whose  duty  it  is  to  see  that  the  "passenger  tubes  and  rail- 
ways" are  constructed  in  a  thorough  and  workmanlike  manner;  and 
that  they  shall  constitute  a  board  of  commissioners,  a  majority  of 
whom  "shall  determine  whether  the  pneumatic  system  or  other  mo- 
tive power  shall  be  adopted  by  said  corporation  for  the  propulsion  of 
the  cars  running  within  said  passenger  tubes." 

Section  4  authorizes  the  corporation  to  acquire  the  title  to  such  real 
estate  or  interest  therein  as  may  be  necessary  to  enable  it  to  construct, 
operate  and  maintain  "said  tubes  and  railways,"  and  to  construct  and 
maintain  the  proper  platforms,  stations  and  buildings  at  such  points 
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along  the  route  of  its  tubes  as  may  be  convenient  and  suitable  for  the 
ingress  and  egress  of  its  passengers  and  for  the  receipt  and  discharge 
of  freight  and  packages,  and  necessary  for  the  successful  operation  of 
"said  tubes  and  railway,  and  for  the  proper  connections  between  said 
tubes  and  railways,  platform,  stations  and  buildings;"  and  in  case  the 
corporation  is  unable  to  agree  with  the  owners  of  real  estate  for  the 
purchase  and  use  thereof,  it  is  authorized  to  acquire  the  title  to  the 
same  in  the  manner  provided  in  the  general  railroad  act  of  1850;  and 
in  all  cases  the  use  of  the  streets,  avenues,  squares,  grounds  and  pub- 
lic places,  and  the  right  of  way  uiider  the  same  for  the  purpose  of 
"said  tubes  and  railway  or  railways  therein,"  shall  be  considered  and 
is  declared  to  be  a  public  use. 

Section  5  provides  that  "it  shall  be  lawful  for  said  corporation  to 
convey  passengers  on  said  railway  or  railways  through  said  tubes  for 
hire,"  and  regulates  the  rate  of  fare  that  may  be  charged. 

Section  6  provides  that  the  corporation  shall  commence  active  oper- 
ations in  the  construction  of  its  works  within  six  months  after  the 
passage  of  the  act,  and  shall  complete  the  section  of  passenger  tubes 
with  two  railway  tracks  from  Bowling  Green  to  Fourteenth  street 
within  three  years,  and  shall  complete  the  remainder  of  the  passenger 
tubes,  as  authorized,  within  five  years  thereafter. 

Section  7  provides  that  the  corporation  shall  not  construct  any  sta- 
tion, depot  or  other  building,  or  work  above  the  surface  of  any  land 
belonging  to  the  city  of  New  York,  either  in  its  own  right  or  as  a 
trustee,  without  the  consent  of  the  mayor  and  aldermen,  but  that 
nothing  in  the  act  shall  be  construed  to  authorize  the  mayor  and  alder- 
rrien  to  donate,  lease  or  sell  any  portion  of  any  of  the  ground  surface 
of  any  public  park  in  the  city  beyond  what  may  be  absolutely  neces- 
sary for  the.  exit  from  and  entrance  to  the  railroad. 

Section  9  provides  that  the  corporation  shall  possess  "all  the  pow- 
ers and  be  subjected  to  all  the  duties  and  liabilities  imposed  on  rail- 
road corporations  by  the  laws  of  this  state  not  inconsistent  with  the 
charter  of  this  company  or  the  purposes  of  its  incorporation." 

Here  we  read  nothing  of  pneumatic  tubes  or  of  propulsion  by  atmos- 
pheric pressure,  or  even  pneumatic  railways.  We  re3d  of  passenger 
tubes,  but  we  must  not  be  deceived  by  the  juggle  of  words.  We  find 
authorized  a  grand  underground  railway,  not  less  than  fifteen  miles 
long,  with  two  or  more  tracks,  turn-outs,  platforms,  stations,  buildings 
and  other  appurtenances,  vvith  power  to  connect  with  surface  steam 
railroad,  to  be  operated  through  passage-ways  called  tubes,  eighteen 
feet  in  height  and  thirty-one  feet  in  width,  exterior  measurements;  in 
fact,  tunnels  which  could  not  be  operated  by  atmospheric  pressure. 
What  was  before  a  manufacturing  corporation  was  converted  into  a 
railroad  corporation,  or,  at  least,  had  superadded  the  powers,  privi- 
leges, duties  and  liabilities  of  railroad  corporations  under  the  general 
laws  of  the  state,  with  authority,  by  the  consent  of  the  engineer — 
commissioners,  to  use,  for  the  movement  of  its  cars,  horses,  steam  "or 
any  other  motive  power.  The  construction  of  such  a  railway  by  such 
a  corporation  is  certainly  a  subject  not  expressed  in  the  title  of  the 
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act.  The  only  subject  there  indicated  is  the  transportation  of  pas- 
sengers and  property  through  pneumatic  tubes  by  atmospheric  pressure. 
A  title  purporting  that  an  act  provides  for  pneumatic  transportation 
would  not  be  sufficient  for  an  act  authorizing  the  construction  and 
operation  of  a  horse  railway  or  a  steam  railway,  as  a  title  purporting 
that  an  act  authorizes  a  line  of  omnibuses"  for  the  transportation  of 
passengers  would  not  be  sufficient  for  an  act  authorizing  the  construc- 
tion of  a  railway  for  the  same  purpose. 

The  constitutional  provision  referred  to  has  been  deemed  by  states- 
men and  jurists^  conditores  legum,  of  so  much  importance  that  it  is 
found  in  the  fundamental  laws  ofm.ost  of  the  states.  Its  -purpose  is 
to  prevent  fraud  and  deception  by  concealment,  in  the  body  of  acts, 
subjects  not  by  their  titles  disclosed  to  the  general  public  and  to  legis- 
lators who  m,ay  rely  upon  them  for  information  as  to  pending  legis- 
lation. When  the  subject  is  expressed,  all  matters  fairly  and  reason- 
ably connected  with  it,  and  all  measures  which  will  or  may  facilitate 
its  accomplishment,  are  proper  to  be  incorporated  in  the  act  and  are 
germane  to  the  title.  The  title  must  be  such,  at  least,  as  fairly  to 
suggest  or  give  a  clue  to  the  subject  dealt  with  in  the  act,  and  unless 
it  comes  up  to  this  standard  it  falls  below  the  constitutional  require- 
ment. (Mayor,  etc.,  v.  Colgate,  12  N.  Y.  146;  People  v.  Hills,  35 
N.  Y.  449,  452  ;  Matter  of  New  York,  etc..  Bridge,  72  N.  Y.  527; 
Matter  of  Application  of  Department  of  Public  Parks,  86  N.  Y.  439; 
People  V.  Whitlock,  92  N.  Y.  191 ;  Matter  of  Knaust,  101  N.  Y.  188; 
Cooley's  Constitutional  Limitations  141.)  Here  the  only  subject  sug- 
gested by  the  title  is  the  transportation  of  passengers  and  property 
through  pneumatic  tubes,  by  atmospheric  pressure,  and  everything  ap- 
propriate and  germane  to  that  subject  could  be  provided  for  in  the  act. 

But  a  person  heading  the  title  alone  would  have  no  clue  whatever 
to  the  great  railway  scheme  actually  authorized  by  the  act ;  and  so  the 
corporators  themselves  evidently  regarded  the  act,  for,  finding  that 
the  corporation  had  outgrown  its  name,  "The  Beach  Pneumatic  Tran- 
sit Company,"  they,  by  the  act,  chapter  503  of  the  laws  of  1874,  had 
it  changed  to  "The  Broadway  Underground  Railway  Company,"  and 
in  that  act  what  were  before  called  "tubes"  are  called  "tunnels;" 
and  ten  years  later,  by  an  order  of  the  propef  court,  the  name  was 
again  changed  to  the  "New  York  Arcade  Railway  Company." 
While  by  the  acts  of  1874,  chapter  454  of  1881  and  chapter  312  of 
1886,  the  charter  of  the  corpo^affon  was  amended  and  its  powers 
greatly  enlarged,  pneumatic  tubes,  propulsion  by  atmospheric  pressure 
and  pneumatic  railways  are  nowhere  mentioned,  and  all  that  is  left  as  a 
result  of  all  the  legislation  is  a  grand  scheme  for  underground  railways 
operated  by  any  motive  power  except  such  as' shall  emit  "smoke,  gas  or 
cinders"  which,  if  carried  into  effect,  would,  doubtless,  be  one  of  the 
marvels  of  the  world.  But  if  it  is  as  desirable  and  safe  as  it  is  mar- 
velous, it  should  be  placed  upon  a  constitutional  basis  and  make  an 
undisguised  appeal  upon  its  merits  for  the  public  sanction. 

Our  conclusion,  therefore,  is  that  the  act  of  1873  for  the  insufficiency 
24— WiL.  Cases. 
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of  its  title  is  unconstitutional  and  void,  and  hence  all  subsequent  legis- 
lation based  upon  that  act  must  fall  with  it.  When  the  act  of  1886 
was  passed,  under  which  the  defendant  proposes  to  lay  down  its  tracks 
and  to  construct  its  underground  railways,  it  had  no  power  to  con- 
struct an  underground  I'allway  for  the  transportation  of  passengers  and 
general  freight  through  tunnels,  and,  therefore,  that  act  is  in  conflict 
with  section  18  of  article  3  of  the  constitution,  which  forbids  the  legis- 
lature to  pass  a  private  or  local  bill'  granting  to  any  corporation  the 
right  to  lay  dov*-n  railroad  tracks  or  to  construct  a  street  railroad,  ex- 
cept upon  conditions  mentioned  in  that  section.  (Matter  of  N.  Y.  Dis- 
trict R.  Co.,  107  N.  Y.  42.) 

We  need  go  no  further. '  The  conclusion  already  reached  renders 
it  unnecessary  to  solve  the  various  other  questions  argued  with  much 
ability  and  learning  by  the  able  counsel  who  appeared  before  us. 

The  judgnient  should  be  afKrmed  with  costs. 

Gray,  J.  I  concur  with  Earl,  J.,  in  his  opinion  that  the  act  of 
1873  was  unconstitutional  and  void,  in  that  it  failed  to  comply  with 
section  16  of  article  3  of  the  constitution.  But  I  am  further  of  the 
opinion,  assuming  that  the  act  of  1873  was  valid,  and  that  there  was  an 
acceptance  of  "and  a  valid  compliance  with  its  conditions,  and  that 
there  was  a  waiver  of  causes  of  forfeiture  by  the  passage  of  the  act  of 
1886,  that  the  latter  act  was  in  vi'olatioh  of  the  provisions  of  the  consti- 
tutional amendhient,  which  went'irito  effect  on  January  i,  1875.  ^7 
that  amendrrient  ike  legislature,  was  inhibited  from  -passing  a  pri- 
vate or  local  bill,  granting  to  any  corporation  the  right  to  lay  douOn 
railroad  tracks ^  or  any  exclusive  fi>-ivilege,  immunity  or  franchise 
^whatever.  The  act  of  1886,  under  which  the  appellant  claims  to  have 
acquired' its' present  rights,  can  not,  in  my  view  of  what  it  grants,  be 
iapheld  as  legislation  which  merely'  regulates  the  exeixise  of  powers 
formerly  granted  tO  and  possessed  by  an  existing  corporation.  It 
went  far  beyond  that.  It  was,  in  fact,  a  hew  grant  of  substantive 
rights,  in  addition  to  arid  differing  fr6m  what  might  have  been  claimed 
under  the  act  of  1873.  By  the  aCt  of  1873  the  company  would  have 
had  a  right  to  construct  a  railv<ray'  in  tubes,' Xvhich  should  not  oc- 
cupy a  greater  space  than  thirty-one  feet  in  width,  iDy  eighteen  feet  in 
height,' exterior' nieasurem'ents.  The  company  coiild  not  have  ap- 
proached within  two  feet  of  the  curb  line,  nor  within  eighteen  feet  of 
the  building  line. '  These  restrictions  must  be  deemed  to  be  important 
Umita'tiorts  and  wholesdrne  provisions,  designed  for  the  pi'otection  of 
the  rights  of  the;  abtittihg  property-owners  and  to  secure  to  the  public 
the  rightful  enjoyment  of  thd  streets  as  Such;  By  the  act  of  1886  they 
would 'possess  the  right  to  excavate  for  their  railways  a  space  of  forty- 
four  feet,  inside-  rrieasurerrierits;  in  width,  and  With6ut  any  limitation 
ks,  to  depth.  They  rrii^ht  construcf'i'ailways  without  the  use  of  tubes 
Or  tunings,' knd  use  any-motive  power  Which  would  not  permit  of  the 
emission- of  smokej  gas  or'cinders.  .     ,.         . 

I  think  we  h'ave  here  k  pretty  wide  departure'  from '  the  rights  and 
fibWers  to  be'- enjoyed. Under  the  act  of  -1873.-  The  pheuniatic  tube 
of  a  diameter  of  fifty-four  inches,  for  the  transpoftation  of  packages 
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and  merchandise,  authorized  under  the  original  charter  of  1868,  an'd 
which  was  transmuted  by  the  act  of  1873  into  a  tubular  passenger 
and  freight  railway,  has  now  wholly  disappeared,  and  in  its  place  ap- 
pears a  scheme  for  what  amounts  to  a  complete  occupation  of  the 
street  for  railvvay  purposes,  except  so,  far  as  it  leaves  a  roof  over  the 
excavation  to  take  the  place  of  the  street  surface.  This  grant  of  right 
to  excavate  the  street  to  an  extent  practically  unlimited,  and  the  per- 
mission to  abandon  tubes  and  to  construct  railways  in  the  excavations 
are  matters  of  grant  too  serious  in  their  nature  ar^d  consequences,  un- 
der the  circumstances  of  the  case,  tobe  passed  over  as  in  mere  regu- 
lation of  an  existing  franchise.  To  allow  such  legislation  is,  in  my 
opinion,  to  nullify  the  beneficial  and  protective  objects  aimed  at  by 
the  constitutional  amendment  of  1875. 

Under  the  guise  of  an  amendment,  there  was  a  legislative  grant  to 
this  company  of  franchises  and  privileges  beyond  any  naturally  fol- 
lowing upon,  or  flowing  from,  those  granted  under  the  act  of  1873, 
not  in  harmony  with  the  spirit  of  that  grant,  and  of  necessity,  exclu- 
sive in  their  nature.  It,  therefore,  fell  within  the  prohibition  of  the 
constitutional  aniendment. 

When  the  people  have,  by  amending  the  constitution,  restricted  the 
powers  of  their  respresentatives  in  the  legislature  to  pass  private  or 
local  bills,  which  grant  the  right  to  lay  down  railroad  tracks,  or  any 
exclusive  privileges  or  franchises  to  a  corporation,  the  courts  should 
see  to  if;  that  the  constitutional  limitation  is  not  evaded,  under  the 
pretense  of  an  amendment  of  the  charter.  They  should  scrutinize 
the  legislative  act  complained  of,  not  with  the  idea  of  seeking  the 
way  to  a  construction  adverse  to  its  constitutionality,  but  rather  to  up- 
hold it,  if  possible.  But  if  the  scrutiny  reveals  a  real  and  serious 
violation  of  the  constitutional  provisions,  they  must  condemn  the  act 
as  invalid. 

It  is  said,  hoyyever,  that  a  scope  of  action  is  offered  for  the  legisla- 
ture, with  respect  tQ  corporations  already  in  the  possession  of  cprpo- 
rate  rights,  acquired  under  statutes  passed  before  the  adoption' of,  the 
constitutiorial  .  amendment.  As  a  general ,  proposition  this  is  true. 
Conceding  to  the  legislature  its  full  measure  of  authority  to  legis- 
late, under  the  general  grant  of  -potu^r  by  the  constitution  of  the  stcite, 
we  hold  that  siich  authority,  -when  noTV.  exercised  by  a  private  bill  in 
behalf  of  a,  corporation,  can  not^  under  the  guise  of  measures  for 
the  regulation  of  the  exercise  (;f  the  corporate -powers  and  franchises, 
be  upheld  by  the  court,  when,^  by  a  practical  construction,  the  act  per- 
mits what  the  aptendm.ent  to  the  constitution  prohibits.  A  regulation 
of  these  powers^  and  franchises,  when  the,  act  touches  thepz.  so  as 
to  alter  them,  means  their  restriction  rather  than  their  enlargement. 
If  enlargement  of  powers  m,ay  Ve  sometim.es  consistent  with\  the.cqn- 
stitutional  limitations,  it  m.ay  not  go  to  the  extent  of  frencJiing  on  the 
territory  of  private  and  public  rights,  over  which  the  constitution 
was  plainly  intended  to  operate  in  its-  limitations.  When  enlarge- 
ment of  corporate  powers  becomes  indistinguishable  from  a  grant  of 
new  substantive  rights,  within  the  purview  of  the  sectionJn  question, 
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then  the  mischief  is  accomplished,  to  prevent  which  the  constitutional 
amendment  was  designed. 

In  the  Matter  of  the  Gilbert  Elevated  Railway  Company  (70  N.  Y. 
361),  Church,  Ch.  J.,  in  discussing  the  changes  of  structure,  etc., 
made  by  the  commissioners  under  the  provisions  of  the  rapid  transit 
act,  said  the  changes  were  restrictive  in  their  character.  "By  the 
charter  the  whole  street  was  to  be  covered  by  the  structure ;  by  the 
.  conditions  imposed  only  a  portion  of  some  streets  could  be  oc-, 
cupied."  And  he  says  in  that  connection :  "I  can  not  accede  to  the 
proposition  that  any  change  in  the  structure  and  in  the  manner  of  oc- 
cupying the  streets,  however  restrictive  upon,  the  company,  or  bene- 
ficial to  the  public  in  the  use  of  the  streets,  constitutes  a  fresh  grant 
of  the  right  to  lay  down  railroad  tracks.  It  is  a  misnomer  to  call  such 
restrictions  grants  of  any  right  whatever.  As  well  might  the  cutting 
down  of  a  fee  to  a  life  estate  be  termed  a  grant  of  land."  Again  he 
says :  '  'No  exclusive  right  or  franchise  was  granted  to  the  respondent 
corporation  upon  any  construction  of  the  clause.  Every  substantial 
right  existed  before  the  passage  of  the  act,  and  the  conditions  imposed, 
embracing  changes  of  structure  and  manner  of  occupying  streets, 
should  be  regarded  as  restrictive  of  existing  rights,  and  not  grants,  of 
rights  or  franchises  within  the  constitutional  sense.  *  •  *  This 
series  of  amendments  designed  to  restrict  the  powers  of  the  legislature 
in  matters  of  detail,  under  general  phrases  and  undefined  words,  is 
experimental  in  this  state.  They  must  be  sustained  and  applied  by  a 
rational  and  practical  construction,  so  as  to  subserve  the  purposes  in- 
tended, and  prevent  the  evils  designed  to  be  remedied ;  but  not,  by  an 
artificial  and  technical  construction,  to  extend  their  application  to 
cases  never  contemplated." 

I  think  the  meaning  of  the  decision  is  clear.  If  the  legislative  act 
operates  upon  a  charter  in  the  direction  of  a  regulation,  an  adjust- 
ment or  a  restriction  of  powers  possessed,  it  could  not  be  objection- 
able. Within  its  reserved  powers  the  legislature  may,  at  all  times, 
amend  or  alter  the  charter,  but  the  constitutional  amendment  will  not 
permit  it  by  a  private  bill  to  make  any  new  grant  of  rights,  compre- 
hended within  those  specified  by  the  amendment.  I  do  not  think  that 
it  can  be  said,  in  the  present  case,  that  every  substantial  right  given 
by  the  act  of  1886  fexisted  previously. 

For  the  reasons  I  have  briefly  given,  I  think  the  act  of  1886  prac- 
tically gave  to  this  corporation  a  right  to  lay  down  railroad  tracks, 
which  it  could  not  have  exercised  under  the  act  of  1873,  and,  also, 
gave  what  are  practically  exclusive  privileges.  I  think  it  contravened 
the  constitution,  in  the  letter  and  in  the  spirit,  and  is  therefore  void. 

All  concur  with  Earl,  J. ;  Ruger,  Ch.  J.,  Danforth  and  Peck- 
ham,  JJ.,  concur  with  Gray,  J. 

Judgment  affinned. 
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Sec.  75.    (S)  Two-thirds  vote,/tequired.  i 

"The  assent  of  two-thirds  of  the  mernroers  elected  to  each  branch 
of  the  legislature  shall  be  requisite  ta4very  bill  creating,  continu- 
ing, altering  or  renewing  any  body,^litic  or  corporate." 

Note.    See  Warner  v.  Beers,  \^w/ls.a  v.  Dakin,  Falconer  v.  Campbell  and 
Green  v.  Graves,  supra,  pp.  2, 19r^7,  292,  and  notes  there  given. 


Subdivision  II.     The  Body  Corporate,  Its   Parentage — The 

Promoters.^ 


-   CHAPTER  4. 

FUNCTIONS  AND  CLASSES  OF  PROMOTERS.- 

Sec.  76.    Definitions. 

In  the  English  Companies  Act,  7  and  8  Vict.,  c.  120  (1844),  the 
expression  "promo|gf"  or  "promoter  of  a  company"  (is  declared)  to 
apply  to  every  person  acting  by  whatever  name  in  the.f  ormingf^nd  es- 
tablishingof  a  cornpany  at  any  period-prior- to  the  company  obtaining 
a  certificatF12~coinplete  registration  provided  for.  The  same  act  pro- 

Ivided  that  before  proceeding  to  make  public,  either  by  prospectus, 
hand-bill  or  advertisement,  any  intention  or  proposal  to  form  any  com- 
pany, it  should  be  the  duty  of  the  promoters  to  make  to  the  registra- 
tion office  returns  as  to  the  name  of  the  proposed  company,  its  pur- 
pose and  the  names,  occupation,  place  of  business  and  place  of  resi- 
dence of  the  promoters ;  the  promoters  were  also  to  file  a  written  state- 
ment consenting  to  become  such  promoter,  and  a  written  contract  en- 
tered into  with  some  one  or  more  persons  as  trustees  for  the  company, 
to  take  one  or  more  shares;  also,  afterward  to  file  a  statement  as  to 
provisional  place  of  meeting,  names  of  members  of  the  committee  in 
the  formation  of  the  company,  names  of  the  officers  of  the  company, 
nanies  of  subscribers,  copy  of  prospectus,  etc. 

The  method  of  formation  of  English  companies  now,  under  the 
companies  act  of  1862  (25  and  26  Vict.,  c.  89),  is  much  the  same  as 
was  provided  by  the  act  of  1844,  although  "promoter"  is  not  defined 
or  used  in  the  act  of  1862.  See,  also.  Directors'  Liability  act  of  1890, 
53  and  54  Vic,  c.  64,  §  3,  ch.  2. 

1892.  In  2  Stimson's  American  Statute  Law,  art.  802,  §  8021,  it 
is  said  "the  petition  for  incorporation  or  articles  may  be  made  by  a 
number  of  persons.  «  «  «  Such  persons  are  in  this  work  termed 
the  promoters ;  in  some  states  they  are  caWeA  petitioners,  in  other  co»2- 
missioners." 

"A,  promoter  is  a_.p.er&orL_who^brings  about  the  incorporation  and 
organization  of  a  corporation.  Helbrings  togetherthe_£ersoiis_who 
become  interested  in  the  enterprise,  aidsjft  procuring  subscriptions, 
and  sefsin-nrotion  the^machinery  which  leads  to  the  formation  of -tihe 

'  Upon  the  subject  of  promoters  generally,  their  relation  to  each  other,  to 
the  corporation,  to  the  members  and  to  third  parties,  see  infra,  pp.  1546-1558, 
1767-1769. 

(374) 


^  fj  FUNCTIDNSjOE.  PROMOTERS,  ..      ,.  37,5 

corporation  itself."    .2  Cook  Stock  and  Stoclsholders,   §  651,  3d  ed., 
p.pior— —    _  .  , 

"The  constitution  of  a  company  is  merely^  means  to  an  end, — 
the  carrying  on  by  the  conipany  of  some  business,  the  building  of  a 
pier  or  a  railway.  *  *  *  It  is  the  person  called  a  prompter  who 
determines,  what,  this  .end  shalLbe,  and  wjio  sets  the  statutory  ,ma^ 
cfiinery  of  formati.Qn_injmotion.  Promoter  is  a  tertn  not  of  law,  but 
of  business,  summing  up  a  number  of  business  operations  familiar  to  the 
commercial  w^orld  by  which  a  company  is  generally  brought  into  ex- 
istence. »  *  «  Preparing  or  settling  the  prospectus,  forming  the 
company,  negotiating  agreements  between  vendors  and  a  proposed 
company,  providing  directors,  making  contracts  for  the  company  or 
otherwise  actively  engaging  either  alone  or  i-p.  co-operation  with  others 
in  the  formation  of  a  joint  stock  company  will  m,ake  a  man  a  promo- 
ter. *  *  *  The  promoterhas  in  his  hands  the  creation  and  mould- 
ing, of  the  company.  He,  has  the  power  of  defining  how  and  when, 
and  in  what  shape  and  under  what  supervision  it  shall  start  into  exist- 
ence and  begin,  to  act  as  a  trading,  corporation."  3  Ency.  of  the 
Laws  of  England,  p.  182. 

See  4  Am.  and  Eng.  Ency.,  201;  Beach,  §§269,  270;  Clark,  ch.  iv;  Cook, 
«§  650,  705;  Elliott,  §§51-62;  Morawetz,  §§234,  291,545;  Taylor,  ch.  v;  1 
Thompson,  §§  415-490,  vil  lb.,  §.§  ,8282-8291 ;  1828,  Frankfort  .S.  T.  Co.  v. 
Churchill,  6  T.  B.  Men.  (Ky.)  427,  17  Am.  D.  159;  1846,  Eevnell  v.  Lewis, 
15  Mees.  &  W.  517;  1877,  Bagnall  v.  Carlton,  6  Ch.  D.  371;  1877,  Er- 
langer  v.  New  Sombrero  P.  C,  5  Ch.  D.  73,  3  App.  C.  1218;  1878,  Emma  Silver 
Mining  Co.  v.  Grant,  11  Oh.  D.  918;  1879,  Emma  Silver  Mining  Co.  v.  Lewis, 
L.  E.  4  C.  P.  D.  396;  1884,  Perry  v.  Little  Eock,  etc.,  E.,  44  Ark.  383;  1891, 
South  Joplin  L.  Co.  v.  Case,  104  Mo.  572;  1892,  Bosher  v.  Eichmond,  etc., 
Co.,  89  Va.  455,  37  Am.  St.  E.  879;  1894,  Yale  Gas  S.  Co.  v.  Wilcox,  64  Conn. 
101,  25  L.  E.  A.  90;  1896,  Whetstone  v.  Crane  Bro.,  1  Kan.  App.  320,  41  Pac. 
211;  1896,  Fountain  Spring  Park  Co.  v.  Eoberts,  92  Wis.  345,  53  Am.  St.  E. 
917;  1898,  Gaines  v.  McAlister,  122  N.  C,  340;  1898,  Milwaukee  Cold  8.  Co. 
v.  Dexter,  99  Wis.  214;  1898,  Benton  v.  MinneapoHs  T.,  etc.,  Co.,  73  Minn. 
498,  76  N.  W.  265;  1898,  Exter  v.  Sawyer,  146  Mo.  302,  47  S.  W.  951;  1898, 
Loudenslager  v.  Woodbury  H.  L.  Co.,  56  N.  J.  Eq.  411,  41  Atl.  1115;  1899, 
Hudson  V.  West,  189  Pa.  St.  491,  42  Atl.  190;  1899,  Honsucle  v.  Euppin,  172 
Mass.  420,  52  N.  E.  638;  1900,  Hay  ward  v.  Leeson,  176  Mass.  310,  49  L.  E.  A. 
725. 


Sec.   77.     Self-iconstituted.      Functions  generally.      Illustration. 

THE  ST.  LOUIS,  FOET  ^SCOTT  AND  WICHITA  EAILEOAD  COMPANY 
v.  FEANCIS  TIEENAN.i 

1887.     In  the  Supreme  Court  of  Kansas.     37  Kansas  Reports 

606-636. 

[Error  from  district  court.  Action  by  Tiernan  against  the  corpo- 
ration on  a  note  for  $10,000,  and  an  account  for  $4,600,  all  for  salary 
as  president  and  general  manager  of  the'  railroad  conipany.    Judgment 

'  Statement  of  facta  abridged.    Only  that  part  of  opinion  relating  to  pro-r 
moters  given. 
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in  the  lovver  court  for  plaintiff.  Motion  fqr  new  trial  overruled,  and 
defendent  brings  error.] 

Opinion  by  Simpson,  J.  *  *  •  Condensing  the  documentary  and 
oral  evidence  into  a  brief  summary,  and  reciting  both  in  chronological 
order,  the  material  facts  are  as  follows:  The  note  sued  upon  by  the 
plaintiff  below  was  executed  by  the  president  of  the  railroad  company, 
and  it  was  claimed  that  this  was  done  in  pursuance  of  a  resolution  of 
the  board  of  directors,  adopted  at  a  meeting  held  on  the  loth  day  of 
March,  1882.  The  authority  of  the  president  to  execute  the  note  is 
J  denied  by  a  verified  answer.  As  this  is  one  of  the  most  vigorously  con- 
tested questions  in  the  case,  we  pass  it  for  the  present.  The  residue  of 
the  plaintiff's  demand  against  the  railroad  company  consisted  of  a  claim 
for  salary  as  president  and  general  manager  from  March  7,  1882,  to 
March  7,  1884,  at  an  established  rate  of  $5,000  per  year;  and  about 
this  part  of  the  claim  there  does  not  seem  to  be  much  contrbversy.  The 
answer  of  the  defendant  below  alleges  that  'XJ.^I^J^IL/J'Ti  Aj^^rs  wrf 
promoters,  incorporators  and  directors  of  the_rai-lroad  company,  and 
that  Tiernan  was  its  pifesident  and  active  manager;  that  while  acting 
in  thaf  capacity,  he  and  Ayers,  on  the  12th  of  January,  1881,  pur- 
chased from  one  M.  S.  Carter,  a  road-bed  of  a  defunct  railroad  cor- 
poration extending  from  Fort  Scott  to  Humboldt,  at  its  full  value  for 
$15,000,  and  then,  in  collusion  with  other  certain  officers  and  directors 
of  the  St.  Louis,  Fort  Scott  and  Wichita  Railroad  Company,  sold  it 
to  that  company  for  the  sum  of  $200,000  cash  or  its  equivalent,  and 
$3,600,000  of  the  capital  stock  of  said  company;  that  this  was  done 
in  violation  of  their  obligations  and  duties  as  officers  of  said  railroad 
company,  and  that  the  stock  was  of  par  value,  and  defendant  prays 
for  a  judgment  against  Tiernan  for  $3,804,600.95. 

For  some  years  before  the  organization  of  the  St.  Louis,  Fort 
Scott  and  Wichita  Railroad  Company,  there  had  been  graded  a  road- 
bed with  some  bridges  built  on  it  from  Fort  Scott  to  a  little  distance 
beyond  Humboldt,  by  an  organization  known  as  the  Fort  Scott, 
Humboldt  and  Western  Railroad  Company.  The  length  of  this 
road-bed  was  about  forty-four  miles.  The  company  which  had 
graded  the  road-bed  and  built  the  bridges  had  failed,  and  one  M.  S. 
Carter  had  foreclosed  the  mortgage  against  it,  and  bid  in  its  prop- 
erty, consisting  of  the  road-bed  and  bridges,  and  had  become  the 
absolute  owner  thereof.  On  the  17th  of  February,  1880,  Carter  sold 
this  road-bed  to  Francis  Tiernan  and  Alexander  M.  Ayers,  together 
with  all  maps  and  profiles  in  the  possession  or  in  the  control  of  Car- 
ter, of  said  line  of  road  between  Fort  Scott  and  Humbolt,  and  thence 
westward  or  southwestward  through  the  state  of  Kansas.  The 
consideration  of  this  sale  was  the  sum  of  $15,000  to  be  paid  as  fol- 
lows: One  thousand  dollars  within  ninety  days,  and  $14,000  within 
one  year,  and  the  additional  agreement  that  the  said  Tiernan  and 
Ayers  were  to  commence  within  thirty  days  to  procure  the  unsecured 
right  of  way  over  which  the  said  road-bed  or  line  of  railroad  was 
originally  surveyed,  established  and  partially  graded,  and  all  deeds 
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and  contracts  for  the  right  of  way,  side  tracks  and  switches,  depot 
grounds,  tanks  and  stock  yards  were 'to  be  taken  in  the  name  of  M. 
S.  Carter,  and  were  to  inure  to  his  benefit  and  to  be  absolutely  his 
until  Tiernan  and  Ayers  paid  in  accordance  with  the  terms  herein 
specified,  and  Tiernan  and  Ayers  agreed  that  within  ninety  days 
they  would  use  their  best  endeavors  to  secure  aid  to  said  road,  by 
procuring  bonds  to  be  voted  by  the  various  municipalities  through 
which  said  line  would  pass  in  Bourbon  and  Allen  counties,  and  that 
all  such  aid  procured  in  the  construction  of  a  railroad  from  Fort 
Scott  to  Humboldt  should  accrue  to  the. benefit  of  Carter  and  become 
his  property  if  they  should  fail  to  pay  him  as  specified.  The  terms 
of  this  agreement  were  reduced  to  writing  and  signed  by  the  parties 
on  the  17th  day  of  February,  1880.  The  first  $1,000  was  paid  on 
the  14th  of  May  following.  On  the  23  day  of  February^  t88o,  the 
charter  of  the  St.  Louis,  Fort  Scott  and  Wichita  Railroad  Company 
was  fijed~irr  the  office  of  the  secretary  of  state,  it  was  signed  and" 
acknowledged  by  l^'rancis  Tiernan  and  Alexander  M.  Ayers  in  Cham- 
paign county,  Illinois,  on  the  20th  day  of  January,  1880.  On  the 
20th  day  of  February,  1880,  the  company  was  organized  at  Fort 
Scott  by  the  election  of  Francis  Tiernan  as  president,  Alexander 
M.  Ayers  as  vice-president  and  Ira  D.  Bronson  as  secretary. 

On  the  17th  day  of  April,  1880,  Tiernan  and  Ayers  sold  to  John  J. 
Franklin,  of  Philadelphia,  one-third ,  interest  in  the  road-bed  known 
and  called  the  Fort  Scott,  Humboldt  and  Western'  Railroad,  com- 
mencing at  Fort  Scott  and  running  to  Humboldt,  the  estimated  dis- 
tance being  forty-four  miles,  for  the  consideration  of  $25,000.  Of 
that  amount  $5,000  was  to  be  paid  as  soon  as  Franklin  could  examine 
the  title  and  approve  it,  and  the  sum  of  $20,000  was  to  be  paid  within 
eight  months.  When  Franklin  paid  the  $5,000  he  was  to  be  elected 
treasurer  of  the  St.  Louis,  Fort  Scott  and  Wichita  Railroad  Company. 
Some  time  during  the  month  of  May,  1880,  the  St.  Louis,  Fort  Scott 
and  Wichita  Railroad  Company  made  an  agreement  to  purchase  the 
old  road-bed  of  the  Fort  Scott,  Humboldt  and  Western  Company, 
and  it  is  this  agreement  which  is  hereafter  referred  to.  in  the  minutes 
of  the  meeting  of  the  directors  of  the  St.  Louis,  Fort  Scott  and  Wichita 
Railroad,  held  on  November  12,  1880.  On  the  12th  day  of  Novem- 
ber, 1880,  the  directors  of  the  St.  Louis,  Fort  Scott  and  Wichita  Rail- 
road adopted  a  resolution  approving  and  confirming  the  contract  of 
Tiernan,  Ayers  and  Franklin,  of  the  sale  by  them,  and  the  purchase 
by  the  company,  of  the  road-bed,  etc.,  ordering  the  issue  and  delivery 
of  the  stock,  and  the  execution  and  delivery  of  orders  for  cash  or  first 
mortgage  bonds,  as  provided  in  the  agreement  of  sale.  On  the  3d 
day  of  December,  1880,  Franklin  sold  to  Ira  J.  Bronson  all  his  right, 
title,  interest  and  claim  in  and  to  the  St.  Louis,  Fort  Scott  and  Wichita 
Railroad  Company,  and  the  old  road-bed,  etc.  ,  On  the  6th  ,day  of 
March,  1881,  at  a  meeting  of  the  stockholders  of  the  St.  Louis,  Fort 
Scott  and  Wichita  Railroad  Company,  the  following  resolution  was 
adopted,  by  a  vote  of  all  the  stockholders  present,  in  its  favor: 

"Be  it  resolved,   That  all  actions  of  the  board  of  directors  of  the 
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St.  Louis,,  Fprt  Scott  and  Wichita, .Railroad  Company,  in.  relation  to 
selling  and  disposing  of  the  capital  stock  of  said  railroaHTsiTdreeeiv- 
;ing  payment  therefor  in- the  manner  and  kind  in. which  such  payments 
were  made,"  be  and  they  are  hereby  approved  and  ratified." 

The  road-bed  was  p!aid  for  by  issuing  to  Francis  "Tiernan,  Alexan- 
der M.  .Ayers  and  Ira  J.  Bronson,  or  his  assignee,  each  $1, 200^000 
of  paid-up  capital  stock,  and  an  order  on  the  railroad  company  in 
favor  of  each,  one  of  these  persons  for  $66,666,66^  in  cash,  or  first 
mortgage  bonds,  but  the  order  for  cash  or  bonds  was  in  no  manner  to 
become  a  lien  on  that  part  of  the  road,,  running  from  Fort  Scott  to  a 
point  where  it  crosses  the  Kansas  City,  Lawrence  and  Southern  Kanr 
sas  Railroad  in  Allen  county.  At  the  time  of  these  various  transac- 
tions about  the  old  road-bed  there  had  been  no  amount  of  the  capital 
stock  of  the  railroad  company  issued,  the  first  being  issued  .to,  one  L. 
M.  Bates,  of  New  York,  in  December,  1880.  Bates  was  an  assignee 
of  Ira  J.  Bronson'  for  a  part  of  Bronson' s  share  of  the  stock,  of  the 
purchase  of  the  road-bed.     *     *     * 

Plaintiff  in  error  contends  {inter  alia)  : 

Fourth.  Tiernan  and  Ayers,  occupying  the  piositions  hereinbefore 
recited,  bought  an  old  road-bed  which  the  company  needed,  for  $15,- 
000,  and  for  the  purpose  and  with  the  intention  of  selling  it  to  the 
company,  with  an  agreement  among  themselves,  Bronson  and  Hill, 
divided  the  profits  of  the  transactipns,  sold  it  to  the  company  for  $2cxd,- 
000  cash  and  $3,600,000  of  the  company's  capital  stock,  and  then 
carried  out  their  agreement  about  the  division  of  profits.     The  com- 

ipany  is  entitled  to  recover  of  Tiernan  the  difference  between  the  price 
paid  by  him  and  Ayers  for  the  road-bed  and  that  at  which  they  sold  it 
\  to  the  company, 

'  Fifth.  Tiernan  and  Ayers  did  not  disclose  to  any  of  their  associ- 
ate, directors,  except  Bronson  and  Hill,  the  price  paid  by  them  for  the 
road-bed,  and  the  other  five  directors  had  no  knowledge  on  that  sub- 
ject. Such  a  transaction  will  not  be  upheld  when  it  is  challenged  in 
a  proper  action  by  the  company. 

Sixth.  Tiernan  took  $3,600,000  of  the  company's  capital  stock  in 
the  manner  above  set  forth,  arjd  in  a  proper  action  by  the  company 
he  is  answerable  to  it  for  the  par  value  of ,  the  stock,  and  judgment 
should  be  rendered  against  him  accordingly. 

Seventh.  Tiernan  was  a  director  from  the  time  of  the  organization 
of  the  company  down  to  the  time  of  the  commencement  of  the  action 
to  recover  for  the  matters  hereinbefore  referred  to,  and,  as,  during  all 
that  time  he  was  trustee  for  the  company,  statutes  of  limitation  did 
not  commence  to  run  as  long  as  that  relation  continued.     *     *     * 

I.  Some  very  important  questions  grow  out  of  the  purchase  of  the 
road-bed  by  Tiernan  and  his  associates,  and  their  sale  of  it  to  the  rail- 
road company.  It  is  alleged  in  the  answer  of  the  railroad  company, 
that  at  the  time  the  purchase  was  made  Tiernan  was  one  of  the  in- 
corporators and  directors  of  the  company,  and  occupied  such  a  position 
toward  the  company  that  whatever  dealings  he  had  respecting  the 
road-bed  resulted  to  the  benefit  of  the  corporation,  or  that,  if  this  is 
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not  so,  then  if  he  made  the  sale  to  the,  company  while  acting  in  the 
capacity  of  president  and  director,  he  was  bound  to  disclose  the  price 
he  paid,  the  profit  he  was  making  and  that  the  whole  transaction 
must  be  characterized  by  fair,  open  and  unmistakable  candor  in  all 
its  features.  The  first  question  we  shall,  discuss  is  were  the  defend- 
ants in  error,  Tiernan  and  Ayers,  corporate  fiduciaries  at  the  time 
they  purchased  the  road-bed?  They,  signed  and  acknowledged  the 
charter  of  the  St.  Louis,  Fort  Scott  and  WicHifa^Railroad  Company 
on  the  20th  day  of  January,  1880,  at  Champaign  county,  state  of 
Illinois.  It  was  filed  with  the  secretary  of  state  on  the  23d  day  of 
February,  1880.  The  contract  of  purchase  of  the  road-bed  was  made 
on  the  17th  day, of  February,  1880.  It  thus  appears  that  the  road-bed 
was  purchased  before  tlje  railroad  company  had  any  existence.  Sec- 
tioii  10,  chapter  33,  of  the  Compiled  Laws  of  "K^ansas^  1885,  being 
the  act  concerning  private  corporations,  is  as  follows:  "Section  10. 
The  existence  of  the  corporation  shall  date  from  the  time  of  filing 
the  charter,  and  the  certificate  of  the  secretary  of  state  shall  be~evi- 
dfeUCfe  of  the  timfe  of  su"cR'"fiTmg. ' '  This  express  statutory  declaration 
determines  the  fact  that  tiie  railroad  company  had.  no  existence  prior 
to  the  23d_day-QLE£bi3iaJ5r..  Important  legal  consequences  flow  from 
this  determination.  The  legislature  has  prescribed  the  act  that  gives 
life  to  a  corporation,  and, the  date  of  the  performance  of  that  act  is 
the  birthday  of  its  creation.  From  the  rnoment  of  the  filing  of  the 
charter  with  the  secretary  of  state,  the  duties  and  obligations  of  those 
named  as  its  first  directors  began.  There  would  not  have  existed 
any  fiduciary  relations  before  that  time,  because  there  was  na  corpo- 
ration" in  existence 'to^,creatertEern.~  It  is^clear,  then,  that  at  the  time 
they  made  the  purchase  of  the  road-l)ed  they  were  not  ;;directors,_Ktfd 
did  not  occupy  such  a  relation  of, confidence  and  trust  to  this  railroad 
company  that  this  purchase  was  presumaBry  for  its  benefit,  or  by 
operation  of  law  resulted  in  its  favor..  All  such  theories  and  consid- 
erations are  swept  out  of  our  pathway  by  the  vigorous  terms  of 'the 
statute. 

It  is  sometimes  the  case  that  parties  who  are  dealing  with  each 
other  about  the  organization  of  a  corporation  make  such  declarations 
or  give  such  pledges  respecting  its  future  creation  that  causes  of  action 
arise  between  them  vvhich  must  be  settled  in  accordance  with  the  recog- 
nized rules  of  law  with  reference  to  contracts,  agency  or  partnership. 
There  is  nothing  developed  in  the  record  which  justifies  the  assertion 
that  such  causes  of  action  arose  against  Tiernan  and  his  associates  on 
behalf  of  others  who  participated  in  the  organization.  We  do  not  be- 
lieve that  any  one  would  seriously  contend  for  a  single  moment  that 
there  is  such  a  statement  of  facts  in  the  record  that,  if  Tiernan  had 
refused  to  sell,  his  road-bed  to  the  railroad  company,  it  could  have  en- 
forced the  sale.  To  make  him  responsible  in  this  action  there  must  be 
an  affirmative  showing  that  at  the  time  he  made  the  purchase  he  was 
either  acting  for  and  on  behalf  of  the  company,  or  that  he  so  assumed 
to  act,  or  that  he  occupied  such  a  relation  of  trust  and  confidence  with 
respect  to  the  company  that  his  purchase  resulted  to  its  benefit,  and 


38o  ST.    LOUIS,    ETC.,   R.    CO.  V.    TIERNAN.  §  yj 

not  to  his  own  profit.  The  first  we  regard  as  impossible,  because  at 
that  time  the  company  had  no  existence,  and  hence  he  could  not  have 
acted  on  its  behalf  or  authority,  and  for  the  same  reason  he  could  not 
have  assumed  to  act  for  a  corporation  when  there  was  none  in  being. 

2.  It  is  alleged  in  the  answer  of  the  railroad  company  that  Tiernan 
was  a  promoter  of  the  railroad  company,  and  the  same'  statement  is 
repeated  in  the  briefs  with  italicized  vigor,  and  great  stress  seems  to 
be  laid  upon  the  assumed  fact.  TTiis  word  promoter  had  its  origin, 
in  the  methods  by  which  joint-stock  companies  were  farmed  in  Eng- 
land, where,  by  law,  they  were  declared  partnerships.  Subsequently, 
when  the  era  of  railroad  building  began  in  that  country,  the  busi- 
ness of  promoting  the  organization  of  such  companies  tcssumed  defi- 
nite form.  TTie  ordinary  proceeding  was  this :  The  promoter  in- 
troduced the  enterprise  to  the  notice  of  persons  of  wealth  in  the 
locality  through  which  the  line  of  the  road  was  proposed  to  be  located, 
informing  them  of  its  nature  and  prospects,  and  furnishing  an 
estimate  of  its  probable  cost.  These  persons  were  solicited  to  aid  by 
their  influence,  or  subscriptions,  or  both.  Enough  persons  were 
secured  to  constitute  a  provisional  committee,  and  then  this  commit- 
tee appointed  from,  their  number  a  managing  committee,  which 
issued  a  prospectus,  announcing  the  nature  and  probable  profts  of 
the  scheme,  the  proposed  means  to  carry  it  out,  the  amount  of  capital 
required,  the  number  and  price  of  shares  and  other  details  to  which 
were  generally  attached  the  names  of  the  promoters,  with  references 
to  the  names  of  those  persons  constituting  the  provisional  committees. 
If  all  this  resulted  itp  fair  probabilities  of  success,  application  was 
then  m,ade  to  parliament  for  a  bill  of  incorporation.  If  the  scheme 
failed,  the  expenses  incurred  gave  rise  to  litigation,  and  many  ques- 
tions as  to  the  liability  of  these  committees  and  of  the  promoters  were 
determined.  If  the  incorporation  was  secured  by  the  action  of  parlia- 
ment, then  another  class  of  questions  arose  as  to  what  acts  of  the 
promoters  could  be  ratified  by,  and  what  acts  resulted  to  the  benefit 
of,  the  incorporation,  and  many  others  growing  out  of  the  condition 
of  aff^airs;  that  that  has  no  resemblance  to  our  method  of  organizing 
corporations.  It  is  true  that  the-  word  has  been  found  to  have  its 
uses  in  our  jurisprudence,  but  in  a  much  more  restricted  sense  than 
that  used  in  the  English  reports. 

The  American  cases  upon  this  subject  are  not  very  numerous,  and 
most  all  of  them  will  be  found  in  the  i6  American  Law  Review,  and 
in  Morawetz  on  Corporations,  vol.  i,  p.  545.  Assuming  that  a  pro- 
moter is  a  person  who  organizes  a  corporation,  and  that  he  intends  to 
sell  it  property,  or  to  subscribe  for  its  stock,  or  to  take  an  active  part 
in  its  management,  and  business,  let  us  inquire  whether  there  are  suf- 
ficient facts  recited  in  this  record  to  determine  that  the  fiduciary  re- 
lation of  promoter  of- this  corporation  was  ever  assumed  by  Tiernan, 
or  whether  his  acts  in  respect  to  its  organization  v/ere  such  that  a  re- 
lation of  this  character  could  fairly  be  inferred.  -ITo  start  on,  there  is 
not  one  single  word  of  parol  testimony  which  can  be  fairly  said  to  au- 
thorize an  inference  that  Tiernan  was  the  promoter  of  the  corpora- 
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tion.     It   does    not    appear   that   he  ever   advised  or   suggested- the 
organization  of  the  company.     In  the  next  place,  there  is  nothing  in 
very  many  voluminous  written  instruments  in  the  record  that  justifies 
any  such  inference.     The  charter  itself  would  seem  to  rebut  any  such 
conclusion  so  far  as  Ti^rnan  was  concerned,  as  it  was  signed  and  ac- 
knowledged by  him  in  the  state  of  Illinois.     There  is  nothing  to  jus-  1 
tifj;_the  allegation  in  the  answer  of  the  railroad,  company,  or  the  as- I 
sumption.ofila»a)J4.nsd[  in  theijr  briefs,  thatTiernan.was  a  promoter  of ' 
tlie_coijn|iaijiy' 

There  is  in  the  written  agreement  between  Tiernan,  Ayers  and 
Franklin,  whereby  a  one-third  interest  in  the  road-bed  purchased  by 
them  from  Carter  was  sold  to  Franklin,  an  understanding  on  the  part 
of  Franklin  that  if  Tiernan  and  Ayers  wish  to  sell  the  road-bed  to  the 
St.  Louis,  Fort  Scott,  and  Wichita  Railroad  Company,  Franklin  will 
join  in  the  conveyance  of  it  to  the  company,  if  his  share  of  the  pur- 
chase-money is  not  less  than  $40,000,  but  this  agreement  was  made 
on  the  7th  day  of  April,  1880,  after  the  purchase  by  Tiernan  and 
Ayers,  and  after  the  organization  of  the  company ;  so  that  we  can  not 
utilize  this  fact  to  establish  a  relation  as  existing  before  the  railroad 
company 'had  any  corporate  life.  There  is  no  evidence  that  Tiernan 
was  a  promoter. 

3.  At  the  time  of  the  sale  of  the  road-bed  to  the  railroad  company 
Tiernan  was  part  owner  of  the  road-bed,  and  was  a  director  and 
president  of  the  railroad  company,  and  hence  it  is  very  properly  said 
that  the  sale  must^be  a  fair,  open  one  in  all  respects,  the  price  paid 
by  Tiernan  and  his  associates  must  have  been  disclosed  to  the  directors 
of  the  company,  and  the  whole  transaction  must  not  only  be  for  the 
evident  interests  of  the  company,  but  it  must  have  been  conducted  in 
all  its  stages  in  the  utmost  good  faith  on  the  part  of  the  directors,  and 
with  a  complete  knowledge  of  the  time  when,  the  circumstances  under 
which,  and  the  exact  amount  pai,d  by  Tiernan  at  the  date  of  his  pur- 
chase, to  be  relieved  of  that  suspicion  with  which  courts  of  justice 
universally  regard  a  transaction  in  which  the  seller  and  the  buyer  are 
represented  by  one  and  the  same  person.  It  has  been  decided  that  a 
director  is  not  prohibited  from  dealing  with  his  company ;  he  can  sell 
it  real  estate  or  any  other  kind  of  property,  but  there  are  certain  rules 
strictly  applicable  to  him  that  do  not  operate  upon  a  person  entirely 
disconnected  with  the  corporation,  and  these  he  must  faithfully  ob- 
serve to  make  his  contract  of  sale  one  that  the  law  will  uphold.  (Hotel 
Company  v.  Wade,  97  U.  S.  13;  Morawetz  on  Corporations,  §§  297, 
521,  545;  Simmons  v.  Vulcan  Oil  Co.,  61  Pa.  St.  202;  Van  Cott  v. 
Van  Brunt,  82  N.  Y.  535,;  Parker  v.  Nickerson,  137  Mass.  487.) 

It  has  been  decided,  time  and  time  again,  that  the  owner  of  a  pine, 
an  oil  well  or  a  valuable  patent,  can  organize  a  corporate  company  to 
develop  mineral  or  oil,  or  to  manufacture  the  patented  article, -take  a 
very  large  amount  of  stock  in  payment  of  his  mine,  oil  well  or  patent, 
and  trust  to  the  value  given  the  stock  by  the  success  of  the  corporation 
for  payment  of  his  labor  and  discovery.  In  this  class  of  case-s  there 
is  a  mere  transfer  of  the  status  of  the  mine,  oil  well  or  patent.     It 
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ceases  to  be  personal  property,  and  becomes  corporate  property,  and 
each  individual  interest,  as  well  that  of  the  owner,  discoverer  or  pat- 
entee, is  represented  by  shares  of  stock. 

Jt  is  now  decided  in  this  case  that  the  owners  of  a  graded  railroa^- 
bed  can  sell  the  same  to  a  railroad  company  whose  officers  and  directors 
are  composed  of  the  same  identical  persons  who  own  the  road-bed,  ~ 
^nd  issue  the  capital  stock  of  the  railroad  company  in  payment  thefeol," 
at  a  time  when  thosfe  who  sen  tne. road-bed  and  own  and  control"!^ 
;gilroad  corporation  are  the  absolute  owners  of  all  the  stock  issued -by 
the  railroad  comijany,  and  when  the  terms  of  sale  and_  the  issue  of 
^tock  are  matters  of  record  on  the  books  of  the  railroad  company, 
and  when  this  transaction  occurs  months  before  any  ot]i£r-Ojr  additional 
stock  is  issued  by  the  company,  that  parties  owning  an  old  railroad 
grade  with  culverts  and  some  bridges  erected  thereon,  and  who  org-auT 
^ze,  control,  manage  and  own  a  railroad  company,  whose  stock  at  the 
time  of  the  issue  has  no  market  but  only  a  nominal  value,  can  ita.nW~ 
fer  the  railroad  grade  to  the  railrc^ad  company  and  issue  the  stock  ot 

t}^p  rnmpany  in  thfi  payment  tneretor,  they,  anrl  tVipy  ainnp,  at-  tVip^ 
time  )3eing  the  only  persons  interesteH  in  the  roaH-T=iprl  anH  in  the  rail- 
rr.r.A  /-rimpony^  Af  tViP  time  of  thc  Sale  of  the  railroad  grade  or  old 
road-bed  It  was  owned  by  Tiernan,  Ayers,  Bronson  and  Hill,   and 

,  they  in  fact  constituted  the  railroad  company.  There  were  some  other 
directors,  but  the  evidence  is.  that  just  sufficient  stock  was  placed  in 
the  name  of  the  other  directors  to  authorize  them  to  act  as  such,  and 
this  transfer  was  but  temporg.ry,  and  for  th^t  sole  purpose.  This  sale 
was  ratified  by  the  directors  of  the  railroad  company,  and  subsequently 
by  the  stockholders,  but  the  directors,  stockholders  ai^  owners  of  the 
road-bed  w"'^"  ffne  and,TFBg~same  persons.     By  this  trafIS3£tion  tfi^" 

-^valtre"T3f~thpTfpa3-be,d  was  represented  by  the  stock  of  the  railroad 
company,  instciad  of  remaining,  as  the  personal  estate  of  the  owners. 
At  the  time  of ,  the  sale,  and  when  the  board  of  directors  ordered 
the  issue  of  the  obligations  and  stock  of  the  company,  in  payment  pi 
the  purchase-price  of  the  road-bed,  the  record  affirmatively  shows 
that  all  the  persons  who  had  any  interest  of,  any  kind  or  character 
whatever  jn  th^.railfoad  company,  except  Bates,  the  assignee  of  part  of 
Bronson's  stock,,  were  Tiernan,,  Ayerp,  Bronson  and,Hill.  They  owned 
the  road-bed,  they  constituted  the  railroad  company,  they  sold  the  road- 
bed to  the  railroad  company  and  took. the  stock  of  the  railroad  company 
in  payment,  at  a  time  when  witpessps  onboth  sides  concede  that  the  stock 
had  only  a  nominal  value.  .The  develqpment-s  in  this  record  abun- 
dantly show  th^t  the  title  to  and  posseEisio.n  ,  of,  the  road-bed  were  of 
great  pecuniary  benefit  to.^he' railroad- cotnpany.  It  alone  enabled 
the  company  to  construct  the  firs):  fifty.milps  of  its  road,  and  to  make 
such,  a  beginning  that  its  future  success  and' final  accomplishment 
were  Assured. ,  Xhe  record  does  riot  show  .that  there  has  ever  been  any 
other  stock  issued  by  the  railroad  .company,  except,  small  amounts  to 
municipalities  through  whose  territory  the  line  was  built,  and  that  it 
is  owned,  rnanaged  and  controlled  to-day  by  the  amount  of  stock 
issued  to  pay  for  this  road-bed.  ■  Tiernan  and  his  associates  sold  their 
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stock  to  Gould,  in  August,  1882,  for  a  consideration  of  $160,000,  so 
that  now,  so  far  as  it  appears,  the  value  of  the  stocI<:  issued  represent- 
ing  a  completed  roa3~one  hundred  and  fifty  miles  in  length,  is  much 
less  than  the  actual  cost  of  the  road-bed,  'ijie  railroad  company,  in 
this  action,  represents  this  stock,  and  it  seeksfo  retam  it.  It  has  the 
TTse  and  enjoyment  of  the  road-bed,  and  wants~to  rerciyer  firnu  Tiel'- 
iiafl  the  par  value  of  the  stock,  being  the  sum  of  $^ , 600 , 000 . 

it  IS  useless  to  pursue  the  discussion  further,  as  it  is  not  controlled, 
or  governed,  or  affected  in  any  degree  by  those  self-evident,  equitable 
principles  and  unyielding  rules  of  law  that  govern  in  all  cases  where 
persons  sustain  fiduciary  relations  to  corporations,  or  to  other  persons, 
by  reason  of  their  being  representatives  of  their  peciiniary  interests. 
This  case,  iovolyes  the  proposition  as  to  whether  or  not  the  absolute 
owners  of  property  can,  when  it  seems  to  theffTto  Fe"  to  their  "prbfit, 
so  change  the  relation  of  their  property  as  to  make  it  stock  in  a  cor- 
ppxsiMiiU  Whoever  succeeded  to  the  rights  of  Tiernan  and  his  asso- 
ciates as  the  holders  of  the  stock,  did  so  with  all  the  facts  showing  the 
sale  and  purchase  of  the  road-bed  arid  the  issue  of  the  obligations  and 
stock  of  the  railroad  company  spread  upon  its  record,  and  have  now 
no  right  to  complain,'  however  different  the  case  may  be  if  they  had 
then  an  interest  in  the  corporation.  This  same  issue  in  its  most  im- 
portant features  has  very  recently  been  tried  and  decided  by  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Kansas,  in  the  action 
of  E.  R.  Stewart  V.  The  St.  Louis,  Fort  Scott  and  Wichita  Railroad 
Company,  a  manuscript  opinion  of  Judge  Foster's  having  been  fur- 
nished us.  Stewart  brought  his  action  to  recover  on  several  promis- 
sory notes  issued  by  t)ie  railroad  company,  aggregating  $85,000. 
These  notes  constituted  a  part  of  the  $260,000  that  was  to  be  paid  in 
cash,  or  its  equivalent,  for  the  road-bed,  and  a  $5,000  note  issued  to 
Hill  for  salary  as  general  manager.  The  same  defenses  which  are 
made  here  were  set  up  in  that  actiori.  The  circuit  court  rendered 
judgment  for  the  full  amount  claimed  by  Stewart,  overruled  all  the  de- 
fenses and  discussed  very  many  of  the  questions  alluded  to  in  this 
opinion,  with  the  same  result. 

We  see  no  rftaterial  error  in  the  record,  and  recomriiend  that  the 
judgment  of  the  district  court  be  affirmed^ 

By  the  Court:     It  is  so  ordered.     All  the  justices  concurring. 

See  note  jzis^ra,  p.375• 


Sec,  78.   Same.  - 

MABCHAND  v.  THE  LOAN  AND  PLEDGE  ASSOCIATION. 

1874.     In  the  Supreme  Court  op  Louisiana.     26  La.  Ann.  Re- 
ports 389-90. 

Appeal  from  the  fifth  district,  parish  of  Orleans. 
Wyly,  J.    JPIaintiff   sued  defendant  for  the   sum  of  $4,000  for 
services,  etc.,  as  alleged', "vizT"  --..*_-.,,.    — . — ™^.„,„^,  ___ 
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"That,  as  a^reliminaryja  the  fni-matinn  nf  yairl.  ''"''p"''ttjnn,  y""'' 
p^etitioner,  at  .fee,  instance  Q|4hiB.„s|p,ftkJt4i%g,.3n(Lmejj^^  thereof, 
visited  tlie  cities  of  New  York,  Philadelphia  and  Boston  for  the  pur- 
pose of  acquainting  himself  with  the  proper  formation  and  efficient 
management  and  practical  operation  of  similar  institutions  in  said 
cities,  and  that  in  order  to  do  so  he  was  compelled  to  expend  for  his 
traveling  expenses,  for  consultation  with  counsel  and  for  obtaining  in- 
formation considerable  sums  of  money,  and  that  he  is  entitled  to  be 
paid  for  the  value  of  his  time  and  services  expended  'during  said  visit, 
which  consumed  some  eight  weeks,  and  tha,t  said  expenses  and  said 
loss  of  time  and  services  aniount  to  the  sum  of  $1,000. 

""TKaf  petitiorieFf urnIsEe3TKe  charter  for  said' irarporatiori  and  gave 
zealQusjand_effi.sieaLjaisLiJi  preaanlaBg,.the_same^  to  the  legislature,  in 
obtaining  subscribers  to  the  capital  stock  thereof,  iri  organT^i'ng'Said 
corporation,  in  putting  it  in  successful  operation,  in  fitting  up  its  place 
of  business,  in  the  purchase  and  erection  of  fixtures  therefor,  and  in 
the  performance  of  its  business  and  management  of  its  affairs  for  one 
month  after  it  comnjenced  operations,  and  thatjiis  services  in_lU»t  be- 
half are  well  worth  the  further  sum  of  $3,000." 

The  answer  is  a  general  denial,  and  the 'averment  that  the  associa- 
tion is  not  liable  for  services  rendered  before  it  went  into  operation  as 
a  corporation. 

The  court  gave,  judgmentjfor  the  plaintiff  for  $208.33,  ^^^  value 
of 'One  month's  service  as  president  in  organizing  the  company^ "  Jfrom 
this  judgment  plaintiff  appeals.  ^  .-  -^^-~,_, 

We  see  no  error  in  the  judgment.  -^.^Jaipi  for  rppney  expfiEJf'^ 
and  time  employed,  bef ore Jhe_ incorporation  of  the  Loan  and  Pledge 
Association,  can  not  be  regarded  as  a  debt  of" the  in stTluOonr^ 

.  How  the_defendant,  a  juridical  person,  incurrecl  a  debt  before  its 
existence  we  can  not  imagine.^  '  — -— „.  _ 

Besides,  it  is  shown  that  $1,000  of  the  plaintiff's  claim  was  for 
cash  advanced  to  S.  F.  Casanave  for  the  purpose  of  influencing  legis- 
lation ;  that  is,  bribing  the  legislature  to  pass  the  act  incorporating  the 
Loan  and  Pledge  Association. 

For  the  recovery  of  money  thus  expended  this,  caurt  can -give  no 
relief.     Tlje_guiltj;_  suitor  mustbe  left  where  his  immorality  has  placed 

him.  ""  "      ~- — ~~ 

"^Judgment  affirmed. 

Note.  See,  also,  1889,  Minneapolis  T.  M.  Co.  v.  Davis,  40  Minn.  110,  41  N. 
W.  1026,  12  Am.  St.  Rep.  701,  3  L.  B.  A.  796,  infra,  p.  492,  and  note,  iupra, 
p.  375. 
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Sec.  79.    Statutory.     Commissioners. 

WALKER  V.  DEVEREAUX  Et  Al.' 

1833.     In  the   Court. of  Chancery  of  New  York.     4   Paige's 
Chancery  (New  York)  Reports  229-257. 

[Application  for  an  injunction  to  restrain  defendants  from  holding 
an  election  of  directors  of  the  Utica  and  Schenectady  Railroad  Com- 
pany, and  also  from  disposing  of  stock  which  had  been  apportioned 
to  them,  or  in  which  they  were  interested.  The  defendants  vfpre. 
commissioners  named  in  the  act  to  incorporate  t"he  railroad  company. 
tS  open  books,  receitS  subscriptions  to  the  stock,  distribute  the  same; 
and'call  3  mppr,infr  fr>r  the  election  of  directors,  the  act  providing  that; 
All  persons  who  shall  become  stockholders  pursuant  to  this  act  shall  ' 
be  and  they  are  hereby  constituted  a  body  corporate  hy  the  parne. 
etc.  '  (JLaws  of  1833,  p.  462,  et  seq.')  'i'here  were,  within  the  time 
limited^  2909  subscriptions  received,  and  the  stock  was  distributed  to 
only  1423  of  those  who  subscribed,  and  the  others  were  notified  to 
receive  back  the  preliminary  deposit  paid.  Plaintiff  had  received  his 
money  back.  Some  of  the  shares  that  had  been  distributed  had  been 
sold  to  bonajide  purchasers.  The  complaint  was  that  the  commis- 
sioners had  wrongfully  recognized  themselves  as  subscribers  and  had ' 
arbitrarily  distributed  the  stock  to  themselves  and  their  friends.] 

The  Chancellor  (Walworth).  The  act  under  which  the  com-  " 
missioners  opened  books  of  subscription  to  the  capital  stock  of  the 
Utica  and  Schenectady  Railroad  Company  did  not  create  a  corpora- 
tion, eo  instantly  when  that  act  took  effect  as  a  law.  It  only  consti- 
tuted such  persons  a  body  corporate  as  should  thereafter  become 
stockholders  in  the  manner  prescribed  in  the  act.  I^  the  whole  cor- 
porate stock,  and  no  more,  had  been  subscribed  within. the  three  days 
during  which  the  commissioners  were  bound  to  keep  the  books  open, 
then  those  persons  who  had  thus  subscribed  and  paid  their  money  to 
the  commissioners  would  have  acquired  legal  rights  as  corporators. 
And  they  would  also  have  had  the  right  to  call  upon  the  commission- 
ers, not  as  their  agents  or  trustees,  but  as  agents  or  officers  of  the 
public,  to  notify  an  election  of  directors,  and  to  preside  as  inspectors 
thereof,  by  a  committee  of  their  body,  as  directed  by  the  act.  But  in 
the  event  which  has  happened,  of  an  excess  of  subscriptions,  no  per- 
son  can  be  a  stockholder  of  the  corporation,  neither  does  any  corpo- 
jatTofreyTStT'nor  has  any  person  any  interest  in  the  stock,  as  the  legal 
pwner  thereof ^~50~as  to  authorize  him  to  vote  upon  it,  or  to  transfer  it 
^as_stock,  until  a  maiority  of  the  commissioners  have  proceeded  to  ap- 
portion the  same,  and  to  designate  tne  persons  who  are  to  be  the' 
stockholdLib,  and  Oil  ainoUnt  which  eaclTis  to  receive.  '  It  is  evident, 
therefore j^tf  the*  LWUllselTor  the  complTiillant   are  right  in  supposing 

'  Statement  of  facts  abridged.    Arguments  and  part  of  opinion  omitted. 
25— WiL.  Cases. 
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that  the  distribution  in  this  case  was  absolutely  void,  and  not  merely 
voidable,  that  the  election  of  directors,  which  they  now  seek  to  re- 
strain by  injunction,  can  not  possibly  affect  the  rights  of  their  client. 
As  there  could  be  neither  a  corporation  nor  stockholders  in  existence 
Until  after  the  stock  was  apportioned,  the  commissioners  did  not  hold 
the  stock,  nor  did  they  act  in  the  character  of  officers  j  servants,  agents 
or  trustees  of  the  corporation  or  of  the  subscribers;  But  they  acted 
merely  as  officers  or  agents  of  the  government,  appointed  by  the  leg- 
islature to  assist  in  the  organization  of  a  corporation  and  to  create  a 
stock  in  the  same.  The  legislature  might,  by  law,  have  designated 
tlig^  stockholders,  as  they  had  done  m  the  case  of  other  corporations, 
or  they  might  have  delegated  that  portion  of  their  authority  to  others. 
-But  as  they  did  hot  delegate!  that  power  to  the  CQiirts,  neither  this  or 
any,  other  court  has  the  power  to  create  a  corporation  by  desig^nating 

who  shall  be  the  persons  to  hold  stock  in  t^f  samp 

^  'I'he  appropriate  tribunal,  however,  upon  a  proper  application,  may 
'  compel  the  commissioners  to  open  books,  to  apportion  the  stock  in 
the  manner  prescribed  by  law,  and  to  notify  and,  by  a  committee  of 
their  body,  preside  at  the  election  of  the  directors.  Such  a  ti-ibunal 
may  also  decide  as  to  the  proper  construction  of  the  act  of  incorpora- 
tion, and  can  enforce  a  compliance  with  such  decision.  If  the  ap- 
prtrtirm rriP'-'*-  rii  fVip  g<-ock  in  thjs  '  case  was  absolutely  voi3Tas  the 
■  complainant  insists  it  was,  he  has  mistaken  his  remedy.  He  should,_ 
injjiat  r.a.ye,  have__qpplieft  Tn  the  supreme  court  for  a  mandamus  to 
compel  these  public  officers,  or  "gpn^g  "f  t^^p  Ipgida^ure.  to  distributer 
the  stock,  as  required  by  the  statute.  And  if  it  was  necessary  to  apply 
to  this  court,  either  tor  a  discovery  or  an  injunction,  in  aid  of,  or  as 
ancillary  to  his  rerriedy  at  law,  he  should  have  stated  in  the  bill  either 
that  he  had  applied,  or  that  he  intended  to  apply  to  the  legal  tribunal 
for  relief.     (Jones  v.  Jones,  3  Meriv.Rep.  173.) 

I  apprehend,  however,  the  complainant  is  under  a  mistake  in  sup- 
posing that  the  apportionment  of  stock  in  this  case  was  absolutely 
void.  Itwas,  at  the  jnoaL  voidable,  even  iippn  the.  princi|}1es  upon 
which  the  complainant  aiihposps  iLVyas_absolutely  void.  And  if  any 
portion  of  the  stoik  has  been,  apportioned  to  persons  who  ought  not 
to  hold  it,  or  if  any  bne  has  received  more  than  his  share,  under  cir- 
cumstances which  would  amount  to  a  fraud  upon  the  commissioners,  or 
upon  the  law,  such  persons'  must  be  deemed  to  hold  it  for  the  benefit 
of  all  or  some  of  the  subscribers  who  have  received  no  stock,  or  who 
have  not  received  stock  to  the  extent  of  their  subscriptions.  *  *  * 
It  was  not  necessary  in  this  case  that  the  commissioners  should  give 
to  each  subscriber  an  equal  or  any  other  amount  of  stock.  Where  a 
distribution  or  apportionment  is  to  be  made  between  or  among  any 
number  Of  persons,  or  a  class  of  individuals,  and  no  discretion  is 
vested  in  those  who  are  to  execute  the  power  of  making  the  distribu- 
tion or  apportionment,  each  individual  of  the  whole  number,  or  class 
of  persons  named,  is  entitled  to  an  equal  share.  But  if  the  designa- 
tion  of  a  class  or  number  of  persons  is  made  merely  for  the  pui'pose  of 
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pointing  out  those  from  whom  the  selection  is  to  be  made,  giving  to 
thfe  person  ihtfilstecl  with  theipowei-  «  rHgprpf;r.n<.t^r  n'ght  of  distribut- 
ing among  that  particular  class  as  he:  shall  think  proper,  then  the_ 
whole  may  be  allottedtoone  or  more  of  that  class,  to  the  exclusion  of 

■ibf    '^^'^"'^ HV.rmor.lj     ^^ho'  qi-,ocj^;nr|     f)c;    j-^     f\^f.    rjgllt    of     thP   pPnOn    IH 

trusted,  with  the  power  to  exclude  any  one  of  the  class  designated,  by 
giving  what  was  called  an  illusory  portion,  was  frequently  agitated  in 
the  courts,  and  produced  much  litigation.  But  the  Revised  Statutes 
have  forever  put  that  question  at  rest  in  this  state. 

By  the  98th  and  99th  sections  of  the  article  relative  to  powers,  it  is 
declared,  that  where  a.  disposition  under  a  power  is  directed  to  be 
made  to,  or  among,  or  between  several  persons,  without  any  specifi- 
cation of  the  share  or  sum  to  be  allotted  to  each,  all  the  persons 
designated  shall  be  entitled  to  an  equal  portion.  But  when  the  terms 
of  the  power  import  that  the  estate  or  fund  is  to  be  distributed  be- 
tween the  persons  so  designated  tn  such  fnanner  or  proportions  as  the 
trustee  of  the  power  shall  think  proper,  the  trustee  may  allot  the 
whole  to  any  one  or  more  of  such  persons,  in  exclusion  of  the  others. 
(i  R.  S.  774,  and  Revisers'  Report  on  ch.  i,  pt.  2,  p.  61.)  Al-"^ 
though  the  power  in  the  present  case  was  to  be  exercised  by  these 
commissioners  as  the  ofRcers  or  agents  of  the  public,  and  not  strictly 
in  the  character  of  mere  trustees  of  a  power  in  trust,  yet,  as  the  leg- 
islature had  established  this  general  principle  as  one  of  the  fundamen- 
tal rules  of  construction  in  reference  to  powers,  I  must  presume  theyj 
meant  the  same. rule  of  construction  should  be  adopted  in  relation  to' 
the  power  granted  to.  or  conferred  upon  these  commissioners.  The 
only  restrictiwi  impnspH  upon  them,  therefore,  was  that  they  shniiixi 
exercise  the  poffier-aeeegdiag  to  the  best  of  their  judgment^  and  appm-- 
tiSmhe  stock  to  such  of  the  subscribers,  and  in  such  proportions,  as  a 
maiority  of  them  should  deem  most_advantageous  to  the  mterests,  rrf- 
"the  corporation.  And  there  is  no  allegation  in  this  bill  from  which  I 
have  a  right  to^infer  that  the  complainant  believes  they  have  not  distrib 
uted  the  stock  in  this  manner.  Although  it  is  alleged  that  the  com 
plainant  is  informed,  and  believes,  they  have  distributed  the  stock 
principally  among  themselves  and  their  relatives  and  friendsj  it  would 
only  be  in  accordance  with  the  principles  of  human  nature,  were  we 
to  conclude,  from  that  circumstance  alone,  they  honestly  believed 
that  they  and  their  friends  would  be  more  likely  to  appoint  directors' 
who  would  manage  the  concerns  of  the  corporation  well,  than  oth'ers  ; 
would  if  the  control  of  the  corporation  should  be  given  to  their  oppo-/ 
nents.  In  this,  perhaps,  they  may  have  acted  under  a  mistake,, but 
that  alone  is  not  sufficient  to  authorize  an  interference  with  their  dis- 
tribution. Where  a  discretion  is  to  be  exercised  according  to  certain 
fixed  legal  principles,  especially  when  that  discretion  is  to  be  exer- 
cised by  a  person  or  body,  acting  as  a  court  of  justice,  if  thd  person  or 
body  intrusted  with  the  power  has  mistaken  the  law,  or  violated  such 
fixed  legal  principles,  it  may  be  a  proper  case  for  review  and  correc- 
tion  by  the  appropriate  tribunal. 
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But  if  the  legislature  has  intrusted  the  exercise  of  the  power  to  the 
sole  judgment  and  discretion  of  a  particular  person  or  body  of  indi- 
viduals,  no  court  is  authorized  to  interfere  with  or  control  that  discre- 
tion, provided  it  is  exercised  in  gnnd  fjjiit-li--  In  ttip  rpppnt-  ca'SP  of 
The  King,  ex  rel.  Scales,  v.  The  Mayor  and  Aldermen  of  London  (3 
Barn.  &  Adolph.  Rep.  271),  the  late  Lord  Tenterden  says,  "if  a 
matter  is  left  to  the  discretion  of  any  individual  or  body  of  men,  who 
are  to  decide  according  to  their  own  conscience  and  judgment,  it 
would  be  absurd  to  say  that  any  other  tribunal  is  to  inquire  into 'the 
grounds  and  reasons  on  which  they  have  decided,  and  whether  they 
have  exercised  their  discretion  properly  or  not."  The  same  principle 
is  recognized  in  the  case  of  The  King  v.  The  Justices  of  Norfolk  ( i 
Neville  &  Man.  Rep.  67),  and  in  a  variety,  of  cases  in  our  own 
courts.  This  point  was  also  expressly  decided  by  the  vice-chancellor 
of  the  first  circuit  in  the  case  of  The  Brooklyn  Bank  (i  Edwards'  Ch. 
Rep.  371)  where  the  powers  of  the  commissioners  were  the  same, 
substantially,  as  in  the  present  case.  Chancellor  Sanford  also  ad- 
mitted the  correctness  of  this  principle  in  the  case  which  was  before 
him  relative  to  the  distribution  of  the  stock  in  the  Commercial  Bank 
of  Albany ;  although  he  veiy  properly  decided  that  it  was  not  applica- 
ble to  the  case  then  under  tonsideration.  (Meades  v.  Walker,  i 
Hopkins'  Rep.  591.)  It  is  not  necessary  for  the  decision  of  the  pres- 
ent motion  that  I  should  consider  the  question  whether  the  commis- 
sioners could  themselves  become  subscribers  for  the  stock  of  the  cor- 
poration. But  as  that  question  has  been  fully  argued,  It  may  save 
expense  to  the  parties,  and  prevent  further  litigation  in  this  case,  if  I 
proceed  to  dispose  of  that  objection  to  the  distribution  at  this  time. 

The  general  principles,  that  a  trustee  can  not  traffic  in  the  subject 
of  his  trust,  that  no  person  shall  be  a  judge  in  his  own  cause,  and  that 
a  public  officer  can  not  do  an  act  which  is  inconsistent  with  the  duty 
he  owes  to  another,  or  to  the  public,  are  well  understood.  And  it 
certainly  does  seem  to  be  inconsistent  with  these  principles  that 
the  legislature  should,  in  any  case,  permit  commissioners  for  the  dis- 
tribution of  stocks  to  decide  between  themselves  and  others  what  por- 
tion of  such  stock  shall  belong  to  the  commissioners  and  what  part 
they  shall  award  to  other  subscribers.  It  certainly  would  better  ac- 
cord with  these  leading  principles  of  law  were  the  legislature  to  state, 
5n  express  terms,  what  portion  of  the  whole  stock  each  commissioner 
should  be  permitted  to  take,  and  to  prohibit  him  from  taking,  either 
directly  or  indirectly,  any  greater  share,  except  in  a  case  of  deficiency 
in  the  amount  subscribed.  But  where  it  was  in  the  power  of  the  legis- 
lature to  give  all  the  stock  to  certain  individuals  who  had  already  be- 
come subscribers  therefor,  as  was  the  case  in  relation  to  many  of  the 
early  acts  creating  joint-stock  companies,  the  legislature  might  un- 
questionably confer  the  power  upon  such  indivicjuals  of  deciding  how 
much  of  such  stock  they  would  keep  themselves  and  how  much  they 
would  apportion  to  others.  yThe  question  here  is,  whether  the  leo-is- 
lature,  in  the  case  now  under  consideration,  expected  or  intended  that 
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these  twenty-one  commissioners  named  in  the  act  of  incorporation 
should  be  permitted  to  subscribe  for  and  receive  a  part  of  the  stock  of 
this  company,  y^ 

The  fundamental  principle  to  be  observed  in  the  construction  of 
statutes,  is  to  discover,  if  possible,  the  true  intention  of  the  law-giver. 
And  when  that  intention  is  ascertained,  the  court  is  bound  to  give 
effect  to  such  intention,  whatever  opinion  the  judge  may  entertain  as 
to  the  wisdom  or  policy  of  the  law ;  provided  such  intention  does  not 
contravene  any  principle  of  the  constitution  or  transcend  the  powers  of 
the  legislature.  *  *  *  It  is  therefore  proper  to  refer  to  the  provisions 
of  the  several  acts  authorizing  commissioners  and  others  to  receive  sub- 
scriptions for  and  to  distribute  the  stock  of  moneyed  and  other  corpo- 
rations, and  to  the  known  usage  under  such  statutes,  for  the  purpose, 
of  ascertaining  whether  the  legislature  intended  that  the  commission- 
ers in  this  case  should  be  excluded  from  subscribing  "or  receiving  any 
portion  of  the  stock,  on  account  of  the  peculiar  nature  of  their  official 
duties  in  the  distribution  of  the  stock  in  casfe  of  an  excess.  The  case 
of  Haight  et  al.  v.  Day  et  al.  (i  Johns.  Ch.  Rep.  18),  came  before  this 
court,  in  18 14,  upon  a  complaint  against  the  commissioners  for  the 
distribution  of  the  stock  in  the  Catskill  Bank,  under  a  provision  in  the 
act  of  incorporation  very  similar  to  that  which  is  now  under  consider- 
ation. The  complaint  in  that  case  was  that  there  was  a  gross  in- 
equality in  the  apportionment  among  the  subscribers ;  and  that  the 
distribution  was  principally  confined  to  the  commissioners  themselves, 
their  relations  and  favorites.  The  bill  also  charged  that  the  appor- 
tionment was  unjust,  fraudulent  and  corrupt.  Yet,  upon  the  answer 
of  the  defendants  merely  denying  that  they  were  governed  by  any 
improper  motive  in  the  execution  of  their  trust,  and  alleging  that  they 
had  apportioned  the. stock  as  they  deemed  discreet  and  proper.  Chan- 
cellor Kent  dissolved  the  injunction  and  permitted  them  to  proceed, 
and  to  elect  themselves  directors  to  control  and  manage  the  institu- 
tion. 

It  is  suggested  by  the  complainant's. counsel  that  it  does  not  appear 
by  the  report  of  that  case  that  the  objection  was  there  raised  that  it 
was  inconsistent  with  their  character  as  commissioners  to  distribute 
the  stock — to  subscribe  for  and  apportion  a  part  thereof  to  themselves. 
It  appears  to  me,  however,  impossible  to  suppose  the  chancellor  could 
have  overlooked  this  general  principle,  if  he  had  considered  it  as  ap- 
plicable to  the  case,  for,  upon  looking  into  the  pleadings  in  that  cause, 
on  file  in  the  register's  office,  a  more  appropriate  case  for  the  enforce- 
ment of  that  principle  can  hardly  be  conceived.  The  whole  stock  to 
be  distributed  was  6,000  shares  ;  and  more  than  six  times  that  amount 
was  actually  subscribed  by  one  hundred  and  twenty-three  persons, 
including  the  twenty-two  complainants,  who  subscribed  between  five 
and  six  thousand  shares.  Yet  the  four  commissioners  took  about  one-half 
of  the  stock  to  themselves,  and  gave  all  the  residue,  except  108  shares, 
to  nine  of  their  nearest  relatives  by  blood  and  marriage,  and  to  two  or 
three  other  persons  connected  with  them  in  business.     And  they  dis- 
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tributed  the  108  shares  among  the  complainants  and  others,  by  giving 
one  share  to  each.  In  a  case  so  glaring,  I  can  not  believe  my  learned 
and  now  venerable  predecessor  would  have  forgotten  or  have  hesi- 
tated to  apply  this  principle,  if  he  had  not  been  satisfied  from  the 
course  of  legislation  which  had  been  adopted  in  relation  to  the  distri- 
bution of  the  stocks  of  incorporated  companies,  that  there  was  some- 
thing which  took  the  case  of  commissioners  and  trustees  for  the  dis- 
tribution of  such  stocks  out.  of  the  operation  of  the  general  rule. 
Whether  he  was  right  in  his  construction  of  the  law  as  to  the  powers 
of  the  commissioners  in  such  a  case,  it  is  useless  now  to  inquire,  as 
his  decision  has  been  received  and  acted  on  as  law  ever  since  that 
time.  And  the  numerous  prohibitions  contained  in  subsequent  acts 
of  incorporations,  restricting  the  commissioners  as  to  the  number  of 
shares  they  shall  be  permitted  todistribute  to  themselves,  but  with- 
out giving  them  in  terms  the  power  to  take  any,  show  the  understand- 
ing of  the  legislature  that  such  was  the  established  law. 

I  must,  therefore,  conclude;  froin  these  circumstances,  and  also 
from  the  fact,  of  public  notoriety,  that  commissioners  have  always 
been  in  the  ht'bil-  nf  appnrtinning-  it  pf^rtof  the  stock  to  themselves: 
that  the  legislature  did  nnt  intPnd  the  commi-ssionera  in  this  '"""•  f'b'-'"^^ 
be_excluded.from  a  participation  in  the  stock  of  the  company.  Asto 
Ihe  amount  taken  by  th_em,  they  have  restricted  themselves  far  bpTnw" 
the  smallest  maximum  which  has  ever  been  adopted  by*-^"-  ?pg-islqf-"rf! 
jn  a  similar_case.  I  can  nnt^Jjierefore,  sg^y  tVipy  havp  abused  the  , 
nght  oFapp^gpriating'ar-PQrtionof  the  cppitfll  fjtnr-lf  nf  tVi^.  ^;nmpanY 
cio-thontse^yes.     *     *     * 

Injunction  denied. 

Note.  See  particularly:  1839,  Crocker  v.  Crane,  21,  Wend.  (H.  Y.)  211,  34 
Am.  Dec.  228;  Beach,  §  519;  Copk,  §  57;  .Elliott,  §  363;  Morawetz,  §§64-68; 
Taylor,  §  91 ;  1  Thompson,  §§  1204-1250 ;  2  Thompson,  §§  1368, 1540 ;  5  Thomp- 
son, '§§  5908,  6570. 

Authority  and  functions  of  commissioners. — 1.  Their  functions  are  of  a 
public  character,  and  action  will  be  compelled  by  mandamus.  1883,  Walker 
V.  Devereaux,  4  Paige  Oh.  (N.  Y.)  229,,  supra;  1851,  In  re,  White  Eiver  Bank, 
23Vt.  478. 

2.  As  to  those  dealing  with  them,  their  authority  is  similar  to  that  of  an 
agent  with  a  special  pqwerof.attQinfiy.  1871,' Nippenose  Mfg.  Co.  v.  Stadon, 
68-*ar'Str256r-^-^ 

3.  As  toJhe  corporation,  and  subscribers,  they  are  trustees,  subject  to  con- 
trol by  colITte-e#-eqtr^^  1831,  Attorney-Generat-v^-Stercns,  1  Jif.  J.  Eq. 
(Saxt.)  369,  22  Am.  Dec.  526.'  •    •■ 

4.  Their  power  is  usually  of  a  discretionary^^arACter.  1858,  Thomas  v.  Cit- 
izens' Pass.  E.  Co.,  15  Leg.  Int..  f*%T)  I'Sf;  1858,  Brewer  v.  Pass.  R.  Co.,  3 
Phil,  .(Pa.)  161 ;  generally  so,  in  apportioning  or  allotting  excessive  subscrip- 
tions. 1814,  Haight  V.  Day,  1  Johns.  Ch.  (N.  Y.)  18;,  1832,  Clarke  v.  Brook- 
lyn Bank,  1  Edw.  Ch.  (N.  Y.)  361;  but  sometimes  it  is  not  so:  1850,  Van 
Dyke  v.  Stout,  8  N.  J.  Eq.  (4  H'alst:)  333 ;  1856,  Buffalo  &  N.  Y.  C.  B.  v.  Dud- 
ley, 14  N.  Y.  (4  Kern.l  336.  When  ministerial  it  can  be  delegated:  1848, 
Lohman  v.  N.  Y.  &  E.  R,,  2  Sandf.  (N,  Y.)  39;,  1872,  Saugatuck  Bridge  Co.  v. 
Westport,  39  Conn.  337,  but  see  1861,  Shurtzy.  Schoolcraft,  etc.,  R.,  9  Mich. 
269,  contra  i 

5.  They  usually  act  as  a  board,  and  a  majority  j;ontrols.    1839,  Crocker  v. 
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Crane,  21  Wend.  (N.  Y.)  211,  34  Am.  Dec.  228;  1856,  Penobscot  E.  Co.  v. 
White,  41  Maine  512,  66  Am.  Dec.  257.  Acts  of  de  facto  boards,  however, 
making  allotment  to  themselves  only,  have  been  held  to  be  void.  1895,  Shel- 
lenberger  v.  Patterson,  168  Pa.  St.  30,  31  Atl.  943. 

6.  Their  authority  continues  till  the  subscription  ?s  completed.  1836,  Lallande  v. 
Louisiana  State  Ins.  Co.,  9  La.  326.  But  ceases  as  soon  as  the  subscription  is 
completed  and  organization  takes  place.  1854,  Smith  v.  Bangs,  15  111.  399; 
1858,  Ellison  v.  Mobile  &  O.  E.  Co.,  36  Miss.  572;  1858,  James  v.  C,  H.  &  D. 
E.  Co.,  2  Disney  (Ohio)  261. 

7.  In  some  states  it  is  held  the  commissioners  have  exclusive  authority  td  receive 
subscriptions.  1811,  Essex  Turnpike  Corp.  v.  C6llins,  8  Mass.  292;  1861, 
Shurtz  V.  Schoolcraft  &  T.  E.  Co.,  9  Mich.,  2.69;  1875,  Parker  v.  Northern 
Cent.  M.  E.  Co.,  33  Mich  23.  But  in  other  states  it  is  held  that  any  one  may 
take  a  subscription,  provided  it  is  accepted  by  the  corporation.  1857,  North- 
eastern E.  Co.  V.  Eodrigues,  10  Eich.  Law  (S.  0.)  278;  1857,  Walker  v.  Mobile 
&  0.  E.  Co.,  34  Miss.  245-;  1876,  Scarlett  v.  Academy  of  Music,  etc.,'46  Md.  132. 


Sec.  80.    Incorporators  under  general  statutes. 
NICKUM  v.-  BUECKHAEDT.i 

1897.     In  the  Supreme  CoufeT  of  Oregpn.     30  Oregon  Reports 
464-477,  60  Am.  St.  H.  822,  47  Pac.  R.  888. 

Opinion  by  Mr.  Justice  Wolverton. 

This  is  an  action  to  recover  for  assessments  levied  upon  unpaid 
capital  stock  of  a  private  corporation.  About  June  18,  1893,  some 
Thirteen  ptirsons,  among  whom  were' Guy  Posson,  who  signed  for  two 
shares;  J.  E.  Juston,  for  four ;  F.  C.  Barnes,  for  ten;.  a.nd  H.  Pease, 
for  three — subscribed  the  following  agreement,  each  placing  opposite 
his  name  the  number  of  shares  presumably  intended  to  be  taken :  "We. 
the  undersigned,  each  in  consideration  of  the  promise  of  the  other, 
a^ee  to  subscribe  tor  and  take  the  number  ot  shares.ol  the  capital 
■stock  set  opposite  pur  respective  names  of  a  company  tp  be  incor- 
porated for  the  purpose  otqperating  a  fertilizer,  feiediny  and  fatten- 
ing stock  and  poultry,  and  11  obtainable,  collecting  and  dispo.'iing-  pf 
swill,  and  other  purposes  ot  like  nature ;  said  company  to  be  incor- 
porated in  accordance  .with  ttTti  lavyh  uf  "the  state  of  Oregon,  with  a 
capital  stock  of  $is,ooQ,  divided  into  1=^0. shares  of  the  value  of  ."Rioo 
eacn.''  'i'hfere  were  seventy-eight  shares  subscribed  for  upon  this 
paper,  representing  $7,800.  On  the  7th  day. of  October,,  i^s,  three 
of  the  subscribers  executed,  duly  acknovyledged,  and  caused  to  be 
filed  and  recorded,  in  the  proper  offices,  articles  of  Incorporation,  in- 

'  Opinion  on  rehearing  upon  the  ppinff  as  to  estoppel  omitted. 


392  NICKUM   V.    BURCKHARDT.  §  8o 

corporating  the  Oregon  Fertilizing  Company  specifying  the  object  and 
business  thereof  to  be  "to  transport  wood,  produce  and  garbage  and 
tocremate  such  garbage,  or  te  use  the  same  for  feed  oi  feililtzing 
purpo^gs."  A  little  later,  all  the  subscribers  to  said  instrument,  ejo- 
cept  the  four  above  named,  signed  with  others  the  following  writing, 
which  is  contained  in  a  minute  book  kept  for  the  purpose  of  record- 
ing the  proceedings  of  the  corporation  to  wit:  "We,  the  under- 
signed, hereby  subscribe  for  the  number  of  shares  of  capital  stock  of 
the  Oregon  Fertilizing  Company  set  opposite  our  respective  names, 
and  agree  to  pay  for  the  same  at  such  time  or  times  as  may  be  ordered 
by  the  board  of  directors  hereafter  to  be  elected."  Only  siy^y-ninp 
shares  of  the  capital  stock  werg_subFirribpd  for  upnii_this_latter  instru- 
rnent.  _  Subsequently  all  the  subscribers  to  this  instrument,  together 
with  Posson  and  Jiistoti,  signed  an  agreement  to  hold  the  ^  first  nieet- 
ing"of  the  sl6tikhoT3ei^on  October  14,  1893,  waiving  the  thirty  days' 
notice  .required  by  law,  and  in  pursuance  thereof  the  meeting  was 
held,  all  said  signers  being  present,  either  in  person  or  by  proxy,  but 
no  others,  and  participated  in  the  election  of  directoi's  and  other  busi- 
ness. The  corporators  having  certified  to  the  result  of  the  election, 
the  directors  elected  took  the  oath  of  ofKce,  and  at  once  organized  by 
electing  the  officers  of  the  board. ){  To  abate  the  action,  the  defei^d- 
ants  plead  that  the  plaintiff  company  is  not  an  incorporation] 
(  it  was  urged  at  the  hearing  that  tne  deferidants  ought  to  be  estopped 
from  alleging  that  the  Oregon  Fertilizing  Company  is  not  a  corpora- 
tion duly  incorporated  and  organized  in  all  respects  as  contemplated 
by  law,  inasmuch  as  they  are  subscribers  or  purchasers  of  stock 
subsequent  to  the  alleged  completed  organization  of  the  company; 
that  having  dealt  with  the  company  in  its  corporate  capacity,  and  hav- 
ing entered  into  contractual  relations  with  it,  they  have  recognized 
its  existence  as  a  body  corporate,  and  that  now,  when  sued  upon  their 
obligation  to  it  as  such  a  body,  they  sbould  not  be  permitted  to  deny 
its  legal  existence.)!;  The  doctrine  here  contended  for  is  undoubtedly 
well  grounded  in  the  law,  but  it  can  not  be  invoked  in  this  case  be- 
cause not  pleaded.  The  opportunity  was  afforded  for  setting  up  the 
supposed  estoppel  in  the  reply,  but  it  was  not  done,  and  it  is  now  too 
late  to  assert  it.  It  is  said  that  "if  a  party  who  has  an  opportunity  to 
plead  an  estoppel  upon  which  he  relies  fails  to  do  so,  but  goes  to  issue 
on  the  fact,  he  thereby  waives  the  estoppel,  puts  the  matter  at  large, 
and  the  jury  may  disregard  the  estoppel,  and  are  at  liberty  to  find 
the  truth."  Note  to  Tyler  v.  Hall,  106  Mo.  313,  27  Am.  St.  Rep. 
337-346,  15  S.  W.  319.  To  the  same  effect  are  Bruce  v.  Phoenix 
Ins.  Co.,  24  Ore.  486,  34  Pac.  i6;  and  Bays  v.  Trulson,  25  Ore.  109, 
46  Am.  &  Eng.  Corp.  Cas.  386,  35  Pac.  26. 

(This  question  disposed  of,  we  come  to  another,  more  complex  in  its 
nature,  and  that  is  whetjif  ^-^ftr"   has  been  an  organization  of  the 
plaintiff  corporaliQi'  ""Hp^  ^nd  in  pursuance  ot  tne  general  statutes  ' 
providino-  thprefnr^     The  regularity  ot  the  exeOUtluu  and  filuig  oi  llle 
articles  of  incorporation  is  conceded.     Tke  persons  subscribing  the 
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articles  are  known  as  the  incorporators^  and  their  fowers  and  duties 
are  -purely  statutory.  They  may  open  books  and  receive  subscriptions 
to  the  capital  stock ;  '■'■they  shall  give  notice  to  ike  subscrtben  td  me'et" 
at  such  time  and  place  as  they  may  destgndtn  Jh'i'  the  putpOie  oj  eTect- 
ing  directors;  they  shall  act  as  insfectors  at  the  first  m.eetins  for 
thai  pur-t>ose^  certify  who  are  ejected,  and  appoint  me  time  and  place 
of  their  Jirst  meeting.  This  enumeration  comprises  the  substance  of 
their  powers  (See  section  3222^  Hill's  Code).  These  are  all  acts  neces- 
sary to  and  in  furtherance  of  the  completion  of  the  organization.  The 
organization  Is  completed  only  when  directors  have  been  elected,  and 
fhey  hcfve  elected  a  irestaent  and  secretary^  which  tt  ts  contemplated 
tHey  shall  do  at  their  first  meeting.  From,  the  tim.e  of  the  frst  meet- 
T.ng  of  the  directors.,  that  is  to  say.,  from  the  time  of  the  organization 
of  the  board.,  '•'the  i)owers  vested  in  the  rorporntinn  ar'',  p^p^i-ri'ifid  hy 
them,  or  hy  their  oMcers  or  agents  under  their  diT'"'f ''"'""  (Hill's 
Code.,  sec.  3225).,  thus  relieving  the  incorporators  of  further  duty  or 
power  in  the  prem,ises,  or,  rather,  their  functions  then-cease,  because 
their  duties  have  been  fulfilled  and  their  poivers  executed.  From 
the  date  of  its  completed  organization  the  incorporation  may  begin 
the  prosecution  of  its  enterprise  or  business.  It  may  then  sue  and  be 
sued,  contract  and  be  contracted  with,  and  exercise  any  of  the  other 
statutory  powers  incident  to  its  organization  and  the  enterprise,  busi- 
ness, pursuit  or  occupation  adopted.  The  corporation  may  elect  its 
board  of  directors  when  one-half  of  the  capital  stock  has  been  sub,- 
scrjbfid.  Hill's  Codei  §  3233;  Fairview  R.  Co.  v.  Spillman,  23 
tJre.  587,  32'Pac.  688.  And  one  question  here  is,  whether  opp-Via1f 
of  the  capital  stock  had  been  subscribed  when  the  board  was  elected. 
It  seems  to  be  supposed  that  in  order  to  constitute  a  person  a  sub- 
scriber to  the  capital  stock  of  a  corporation  he  must  have  subscribed 
to  the  stock  books  of  the  concern  after  its  articles  of  incorporation 
have  been  perfected  and  filed,  and  Coyote  Mining  Co.  v.  Ruble,  8 
Or.  284,  is  cited  as  authority.  Boise,  J.,  at  page  294,  says,  in  effect, 
that  to  put  a  person  in  the  position  of  a  subscriber  to  the  capital  stock 
it  must  be  shown  by  the  stock  book  signed  by  him,  or  evidence  equiv- 
alent to  such  signing.  This  would  seem  to  support  the  proposition, 
but  at  another  place  (page  298)  he  says:  "It  is  necessary  for  the 
corporation  to  prove  the  subscription  by  producing  the  supscription 
signed  by  Ruble,  either  by  himself  or  by  another  for  him  with  his  au- 
thority, or  by  some  acts  of  his  which  are  equivalent  to  a  subscription." 
So  that  the  case  does  not  decide  either  that  the  primary  subscription 
must  be  made  upon  the  stock  book,  or  that  it  shall  have  been  made 
subsequent  to  the  execution  of  the  articles  of  incorporation.  In  a  late 
case  (Balfour  v.  Baker  City  Gas  Co.,  27  Ore.  307,  41  Pac.  165), 
Bean,  C.  J.,  speaking  for  this  court,  says:  "From  an  extended  ex- 
amination of  the  authorities  we  take  the  law  to  be  that  when  the  pro- 
posed  corporation  is  formed  as  contemplated  in  the  prelimmary  sub- 
scription, ana  within  a  reasonahie  time  tnereatter,  the  subscription, 
unless  revoked  in  the  manner  authorized  by  law,  becomes  irrevocable. 
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the  subscriber  becomes  a  shareholder,  and  liable  as  such  witVinnj-  any 
..jurther  act  on  his  part."  And  this  seems  to  be  so,  although  the  statute 
may  provide  for  the  opening  of  stock  books  by  designated  persons  after 
the  articles  are  filed.     Balfour  v.  Baker  City  Gas  Co.,  27  Ore.  307,  41 
Pac.  165;  I  Thompson  on  Corporations,   §§  1152,    1166;  Buffalo  R. 
Co.  V.  Gifford;  87  N.  Y.  294.     Nor  is  the  distinction  taken  in  some! 
of  the  cases  between  a  present  subscription  and  an  agreement  to  sub-/ 
scribe  to  the  stock  of  a  corporation  thereafter  to.  be  created  thought  tor 
be  sound,      i  Cook  on  Stocks  and  Stockholders,  §   75  ;  Knox  againstV 
Childersburg  Land  Co.,  86  Ala.  180-184,  5  South.  578 ;  Athol  Music/ 
Hall  Co.  V.  Carey,  116  Mass.  471. 

Now,  it  appears  that  by  the  preliminary  subscription  seventy-eight 
shares  of  the  capital  stock  were  signed  for,  three  more  than  was  neces- 
sary for  the  completion  of  the  organization  by  the  election  of  directors. 
Four  of  the  individuals  signing  this  paper,  representing  nineteen 
shares,  did  riot  sign  the  later  agreement,  to  which  sixty-nine  shares 
only  were  subscribed.  All  those  subscribing  the  latter  paper,  together 
with  Guy  Posson  and  J.  E.  Justonj  who  signed  the  preliminary  sub- 
scription, signed  the  consent  agreement,  for  holding  the  first  meeting, 
and  participated  therein,  and  Juston  was  elected  a  director.  So  it  vvill 
be  seen  that  if  the  two  shares  of  Posson  and  the  four  of  Juston  are 
added  to  the  iixty-nine  shares  signed  to  thp  sprnnd  pappr^  nnp-half  of 
fj^p  capital  stnrk  was  represented- at  such  mooting'.  But  the  question 
/^  arises.  Were  they  subscribers  to  the  capital  stock  ?  We  think  that, 
•  having  signed  th^  prpiiminary  giiV>arript-ir.n  and  the  consent  agreement 
^  for  the  first  meptin^,  nnd  hnving  piirticipated  therein,  they  became 
bound  in  that  capacity,  and  must  be  so  considered.  They 
certainly  are  estopped  by  their  acts  from  denying  that  they  are 
subscribers,  and,  this  ^bemgr  so.  the  law  requiring  a  subscription 
of  one-half  of  the  capjtgl  stock  hpfnrp  r»rgfini7:af-inn  yyas  substantially 
complied  witti. 

Incidental  to  this  question,  it  is  argued  that  the  purposes  designated 
in  the  articles  of  incorporation  do  not  correspond  with  those  set  forth 
in  the  preliifiinary  subscription,  and,  therefore,  that  Posson  and  Jus- 
ton can  not  be  held  to  be.  subscribers.  We  presume  that  ordinarily  a 
material  departure  in  this  respect  will  avoid  the  original  agreement, 
but  in  this  case  the  persons  named  have  construed  the  pnrpnse.s  tp  Kg 
one  and  the  samebvparticipation  in  the  organiT^ation  nnrierthp  arnVlps 
^_in^(7rporatiori"7"oi7  rather,  to  speak  more  concisely,  they  have  as- 
sented to  the  departure,  if  surh  it  rnfiy  hf.  tprm^d.  Knox  V.  Childers- 
burg  Land  Co.,  86  Ala.  180,  5  So.  Rep.  578. 

Again  it  is  urged  that  if  the  primary  subscription  is  sufficient  to 
bind  the  subscribers  to  the  capital  stock  of  the  concern,  then  Barnes 
and  Pease  not  being  present,  and  having  no  notice  of  the  first  meet- 
ing, and  not  having  waived  the  same  by  writing  or  other.wise,  the 
election  of  directors  was. irregular  and  void.  We.  are  not  to.  be  un- 
derstood as  passing  upon  the  sufficiency  of, this  paper  within  itself, 
but  that,  considering  the  subscription  thereto  of  Posson  and  Juston, 
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in  connection  with  their  subsequent  acts  they  were  properly  recog- 
nized as  stockholders,  and  hence,  that  one-half  of  the  capital  stock  was 
represented  at  the  organization  of  the  company.    The  fact  *^^^*  'Rg-i-neis 
and  Jr^ease_had  not  been   nntified    of   flip   mppting-  rmiM    nn<-  fnrnis'h 
gYounds  torobjection  by  those  subscribers   prespnt  and   pprtiripatinp; 
there"Tn7  they  have_not  suffered  by  the  omission,  and  are  not  in  a  posi- 
tion to  object  as  tochers :      Schenectady  R.  Co.  v.  Thatcher,  1 1  N. 
YT  I02.     See,  also,"Tiandley  v.  Stutz,   139  U.  S.  422,  11  Sup.  Ct. 
530;  Morawetz  on  Private   Corporations,  §  399.     Thus  we  have  anT 
organization  perfected  by  persons  bound  as  subscribers,  and  repre-  / 
senting' fully  one-half  of  the  capital  stock  as  fixed  by  the  articles  oil 
incorporation,    and   all  bound  by    its   proceedings.      We  think   the 
organization  valid,  although  Barnes  and  Pease  were  not  notified.    As  ■ 
to  how  they  would  be  affected  by  want  of  notice  it  is  not  for  us  to 
determine  afTEIs  time ;  it  is  sufficient  to  say  that  those  subscribers  par- 
ticipatmg  can  not  object  on  that  account, 

ilie  defendants,  if  subscribers  to  the  capital  stock,  ber.ame  snch 
after  the  organization.. and  the  want  of  notice  to  Barnes  and  Pease 
"could  not  affect  them ;  so  that  they  are  in  no  better  position  to  object 
to  the  regularity  of  the  organization  on  that  account  than  those  partic- 
ipating in  the  first  meeting.  The  result  is  that,  in  so  far  as  they  are 
concerned,  the   company  was  duly  incorporated,    and  this  result  is 


reached,  not  because  they  "are*  estopped  by  having  dealt  with  it,  but 
because  it  was  legally  organizedprior  to  their  subscription  to  the  cap- 
jtal  stockl  For  the  purpose "oF^stopping  the  plaintiff  from  asserting 
its  due  and  legal  organization,  it  is  alleged  in  the  answer  in  abatement 
that  plaintiff  had,  theretofore,  instituted  an  action  in  a  justice's  court 
against  Guy  Posson  for  assessments  made  by  the  company  upon  his 
alleged  subscription  to  the  capital  stock;  that  a  trial  was  had  upon  the 
sole  issue  whether  Posson  was  a  subscriber  at  the  date  of  the  attempted 
organization ;  and  that  it  was  determined  by  the  judgment  that  he  was 
not.  It  is  claimed  that,  as  the  same  question  is  necessarily  involved 
in  determining  in  this  action  whether  the  plaintiff  was  duly  organized, 
the  plaintiff  is  estopped  to  assert  its  truth,  the  judgment  having  gone 
against  him  in  the  justice's  court.  The  plea  is  argumentative,  and 
avers  in  effect  that,  as  the  judgment  in  the  justice's  court  estops  the 
plaintiff  to  now  assert  that  Posson  is  a  subscriber,  therefore  it  can  not 
be  affirmed  that  the  corporation  is  duly  organized.  That  this  is  an 
action  upon  a  different  cause  from  the  one  a.gainst  Posson  can  not  be  ' 
gainsaid  ;  the  inquiry,  therefore,  to  which  the  estoppel  is  pertinent  must 
be  confined  to  the  point  or  question  actually  determined  in  the  Posson 
case.  Cromwell  v.  County  of  Sac,  94  U.  S.  353.  Thus  far,  the 
plea  is  apparently  within  the  rule.  But  a  very  important  essential  to 
the  estoppel  is  wantin?y  in  that  this  cause  and  the  one  adjndi^s'^pd  in 
the  justice's  court  are  not  between  the  same  parties  ip  the  same  right 
or  capacity,  or  their  privies  claiming  nnrlpr  tVipm  — rpViia  nbjertinn  r°r 
latai  to  the  plea,  i  Freeman  on  Judgments,  §  252.  The  judgment 
of   the   court  below  must,  therefore  be  reversed,  and  the  cause  re-> 
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manded  for  such  further  proceedings  as  maybe  deemed  proper  not  in- 
consistent with  this  opinion. 
Reversed. 

Note.  See  Bchemeb  of  organization,  infra,  pp.  426',  560 ;  In  In  re  Lady  Bryan 
Co.,  1  Sawyer  (U.  8.  C.  C.)  349, 14  Fed.  Cas.  926  (1870) ,  it  was  said  that  "corpora- 
tors" in  the  Bankrupt  Acti  meant  the  stockholders.  But  so  far  as  organiza- 
tion is  concerned  "corporators  ^exist  before  stockholders,  and  do  not  exist 
with  them.  When  stockholders  come  in,  corporators  cease  to  be."  Chase  v. 
Lord,  77  N.  Y.  1,  11  (1879).  Corporators  or  incorporators  need  not  become 
members  of  the  corporation  by  subscribing  for  stock,  unless  the  law  expressly 
so  provides :  1870,  Densmore  Oil  Co.  v.  Densmore,  64  Pa.  St.  43 ;  1890,  Welch 
V.  Importers',  etc.,  Bank,  122  N.  Y.  177;  1898,  Bristol  Bank  &  T.  Co.  v.  Jones- 
boro  B.  &  T.  Co.,  101  Tenn.  545,  48  S.  W.  228. 


Title  II.     The  Body  Corporate  :    Its  Formation,  or  Its  CoN" 

CEPTION   AND    InCUBATION. 


/ 


CHAPTER  5. 

THE  CORPORATE  CHARTER.' 

ARTICLE   I.       NATURE   AND    PURPOSE    OF   THE    CHARTER. 

Sec.  .81.  In  general.  Xhe  conception  of  a  corporation  consists -m 
the  offer  and  acceptance  of  a  cEarter^'whereinaresetforth'^the 
terms  and  conditions  upon  which  the  state  will  permit  an  in- 
dividual or  association  of  individuals  to  exercise  a  part  of  the 
sovereign  franchises  of  the  state.  When  the  offer  is  made 
and  accepted  there  results  a  contract  between  the  state,  the 
corporatfon,  and' those  who  accept  it,  aiithorizing  them  to  con- 
vert themselves,  or  others,  or  an  association  of  other  persons. 
By  "organization,  into  a  body  corporate,  having  the  powers 
and  privileges  set  forth  expressly,  or  necessarily  implied  from 
those  set  forth,  in  the  charter.  ', "> 

Sec.  82.  Mofe  ■particularly  ^  the  charter  is  hoth  a  law  and  a  con- 
tracts ~"      ■"""■" "■    —^ "-,«..« 

"A  charter  of  incorporation  is  the  written  instrument  by  which  the 
crown  institutes  the  body  politic,  andconveys  to  it  Tts  peculiar  constitu- 
tion7Tfs'WgEts7privileges,  powers  oFestates,'  etc.,  imposes  a  name  upon 
the  corporation,  defines  its  objects  and.  purposes,, and  assigns  such  con- 
ditions and  limitatXoris  upon  the  exercise  of  the  powers,  privileges,  etc., 
conferred,  as  to  the  crown  seems  fit."  Grant,  Corporation,  *i3 
[Am.  ed.  p.  25,  1854]. 

"The  charter  of  a  coij)oration^seiTes^  twofold  purpose;  it  operates 
as  a  law  conTefring^upon  the  corporators^iffie  ngKforffanchise  of  act- 
ing in  a  corp'ofafe~capacity,  and,  furthermore,  it  contains  the  terms  of 
the  fundamental  agreement  between  the  corporators  themselves." 
Morawetz,  Private- Corporations,  §  316."^  '    ~"" 

'  'J'he  charter  of  a  private  business  corporation  or  incorporated  com- 
pany operates  prinaaHTy  a¥  alaw  repealTngTKe  f^^  law  prohibi- 

'See,  generally,  1  Abbott's  Digest,  146;  4  Am.  &  Eng.  Enc,  193-4;  Angell 
&  Ames,  ch.  ii,  iii;  Beach,  §§  11,  13,  15,  17-36;  Boone,  ch.  ii;  Clark,  ch.  ii; 
Cook,  §§  2,  3,  492-503,  640 ;  Elliott,  §§  21-50,  89-120;  Field,  §§  9-36 ;  Grant, 
pp.  *9-*47;  Morawetz,  §§  8-27,  38,  39,  318-759,  760,  1046-1050;  Taylor,  §§  118 
147,  195,  227,  264,  438,  448,  496-504;  1  Thompson,  §§  35-218. 

(397) 
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/  tion  againstjhfi,  formation  of  corporate  associatiQn,&,..aiul._enabling  the 
I  mernBersoTthe  company  legally  to  accomplish  the  pfffpcrsesfor  which 
I    they  Tiave  "associated.      «     *     *     After   the    fj^^jyafinr)    ti^g   hp^n 
/    fortned  pursuant  to  such  a  charter  oflhcbrpbration  law^  it^f ulfiUs  a 
/    second  equally  important  function.     It  contains,  in  whole,  or  in  part, 
the  terms  of  the  contract,  or  articles. of  agreement,  by  which  the  share- 
holders "of  members  of  the  corporation  are  bound^  tog;ej^r,  and   indi- 
cates the  purposes  for  which  they  have  contributedor  agreed  to  con- 
tribute the  company's    capital."     Morawetz,    Private  Corporations, 
§  1046. 

"The  constitution  of  a  corporation  is  of  a  dual  nature;  it  is  law  in 
that  it  consists  of  rules  for  conduct  set  by  a  political  superior  to  polit- 
ical inferiors,  and  it  embodies  a  contract  the  obligation  of  which  is  the 
selfsame  constitution  regarded  as  law.  The  contract  embodied  in  the 
constitution  always  subsists  among  the  corporators  as  parties  thereto, 
and  it  may  subsist  between  the  corporation  and  the  state,  for  the  state 
is  sometimes  a  party  to  it."     Taylor,  Private  Corporations,  §  438. 


Sec.  83.    Same.     The  garter  as  a  law  and  as  a  contract. 

FLINT  AND  FENOfONVILLB  PLANK- EOAD  v.  WOODHULL. 
1872.  In  the;  Supreme  Court  cf' Michigan.   25  Mich.  Rep.  99-113. 

CbOLEY,  J.  The  leVislaturefcf  1848  passed  an  act  incorporating 
the  Flint  and  Fentonville^PIan^oad  Company,  with  power  to  lay  out, 
establish  and  construct  a  plank-road,  and  all  necessary  buildings, 
from  the  village  of  Flint  to  the  village  of  Feiitonville.  The  act  was 
to  remain  in  force  sixty  years  from  and  after  its  passage,  but  the  fourth 
section  provided  that  "the  legislature  may  at  any  time  alter,  amend,  ' 
or  repeal  this  act  by  a  vote  of  tvvo-thirds  of  each  branch  thereof ;  but 
such  alteration,  amendment,  or  repeal  shall  hot  be  made  within  thirty 
years  of  the  passage  of  this  act,  unless  it  shall  be  made  to  appear  to 
the  legislature  that  there  has  been  a  violation  by  the  company  of 
some  of  the  provisions  of  this  act."  The  fifth  section  made  the  gen- 
eral plank-road  act  of  1848  a  part  of  this  special  charter.  Laws  1848, 
p.  404.  _ 

The  corporators  appear  to  have  organized  under  their  charter,  and  , 
to  have  constructed  the  road  provided  for  by  it,  a  part  of  which  they  i 
now  keep  up  and  maintain.  In  1871,  the  legislature  passed  an  act  to 
repeal  this  charter.  This  act  is  very  brief,  has  no  preamble,  contains 
no  recitals,  and  simply  declares  that  the  act  first  above  named  "be 
and  the  same  is  hereby  repealed."  Sess.  L.  1871,  vol.  iii,  p.  167. 
No  notice  was  given  to  the  company  or  to  any  of  its  officers,  of  the 
intention  to  adopt  or  to  propose  any  such  repeal,  or  to  enter  upon  any 
investigation  of  a  violation  by  the  company  of  any  of  the  provisions 
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of  its  charter;  neither  the  journals  of  the  legislature,  nor  the  files  or 
records  in  the  office  of  the  secretary  of  state,  show  that  any  investiga- 
tion was  ever  had,  nor  is  it  claimed  or  suggested  that  there  is  evidence 
anywhere  that  any  tribunal,  legislative  or  judicial,  has  passed  upon 
the  question  of  such  a  violation,  and  adjudged  it  to  have  taken  place., 
unless  the  repealing  act  itself  affords  such  evidence.  The  company 
denies  the  validity  of  this  act,  and  the  defendant;  having  treated  it  as 
valid,  and  acted  upon  it  adversely  to  their  interests,  an  issue  has  been 
made,  which  is  now  before  us  for  decision. 

It  is  not  disputed  on  the  part  of  the  defendant  that  the  charter  of  a 
private  corporation  is  to  be  regarded  as  a  contract,  whose  provisions 
are  binding  upon  the  state,  and  can  not  be  set  aside  at  the  will  of  the 
legislature.  Such  a  charte'r  is  a  law,  but  it  is  also  something  more 
than  a  law,  in  that  it  contains  stipulations  which  are  terms  of  com- 
pact between  the  state  as  the  one  party,  and  the  corporators  as  the 
other,  which  neither  party  is  at  liberty  to  disregard  or  repudiate, 
and  which  are  as  much  removed  from,  the  m^odifying  and  controlling 
power  of  legislation  as  would  be  the  contracts  of  private  parties. 
But  the  defendant  insists  that  the  repealing  act  in  this  case  is  one  con- 
templated and  justified  by  the  contract  itself ;  and  no  attempt  is  made 
to  defend  it,  except  upon  what  the  defendant  regards  .as  a  just  con- 
struction of  the  original  charter.  The  positions  taken  by  the  defend- 
ant may  be  succinctly  stated  as  follows : 

1 .  The  legislature  had  a  right  to  repeal  the  charter  whenever  the 
fact  should  be  made  to  appear  that  a  violation  of  the  charter  had 
taken  place.       ' 

2.  The  inquiry  into  the  fact  of  violation  would  be  an  inquiry  for 
the  purpose  of  enabling  the  legislature  to  exercise  its  legitimate  pow- 
ers, and  would,  therefore,  be  legislative  in  character,  and  might  be 
entered  upon  in  any  manner  and  through  any  channels  the  legislative 
wisdom  might  devise  or  see  fit  to  employ,  untrammeled  by  any  of  the 
rules  which  govern  the  action  of  judicial  tribunals. 

3.  The  repealing  act  is  not  only  of  itself  a  determination  that  the 
violation  of  charter  has  taken  place,  but  it  is  evidence,  also,  that  the 
legislature  has  first  informed  itself  of  the  facts ;  and  no  court  or  other 
authority  is  at  liberty  to  assume  that  it  has  acted  improvidently  or 
without  due  inquiiy. 

4.  But,  although  all  presumptions  favor  the  legislative  action,  it  is 
conceded  that  the  parties  concerned  are  entitled  to  a  judicial  investi- 
gation afterwards,  and,  upon  an  issue  properly  framed  for  that  pur- 
pose, may  show  the  act  invalid  by  establishing  the  fact  that  no 
violation  of  the  charter  has  taken  place,  and  that  the  legislature  must 
have  acted  under  mistake  or  in  misapprehension  of  the  facts. 

The  first  of  these  positions  must  be  conceded.  The  right  of  the 
legislature  to  repeal,  when  it  was  properly  made  to  appear  that  a 
breach  of  the  charter  had  taken  place.  Can  nOt  be  questioned. 

The  second  will  be  equally  indisputable,  if  the  main  point  be  estab- 
lished, that  the  inquiry  to  determine  the  violation  of  the  charter  is 
legislative  in  character.     The  legislature  will  not  Only  choose  its  own 
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modes  of  collecting  information  to  guide  its  legislative  discretion,  but 
from  due  courtesy  to  a  co-ordinate  department  of  the  government,  we 
must  assume  that  those  methods  were  the  suitable  and  proper  ones, 
and  that  they  led  to  correct  results.  And  if  the  records  show  no  in- 
vestigation, we  must  still  presume  the  proper  information  was 
obtained ;  for  we  must  not  suppose  the  legislature  to  have  acted  im- 
properly, unadvisedly,  or  from  any  other  than  public  motives,  under 
any  circumstances,  when  acting  within  the  limits  of  its  authority. 
Baltimore  v.  State,  15  Md.  376;  Lusher  v.  Scites,  4  W.  Va.  11  ;• 
People  v.  Draper,  15  N.  Y.  545,  555;  Wright  v.  Defrees,  8  Ind. 
302  ;  Ex  Parte  McCardle,  7  Wall.  5 14 ;  Bradshaw  v.  Omaha,  i  Neb. 
16;  Humboldt  Co.  v.  Churchill  Co.  Com'rs,  6  Nev.  30. 

The  third  point  must  also  be  conceded  to  this  extent ;  that  the  leg- 
islative act,  not  violative  of  any  constitutional  principle,  must  be  its 
own  sufficient  and  conclusive  evidence,  when  assailed,  of  the  justice, 
propriety,  and  policy  of  its  passage.  We  ourselves  acted  upon  this 
principle  in  People  v.  Mahaney,  13  Mich.  484,  and  it  is  not  dis- 
puted anywhere  so  far  as  we  are  aware.  ^ 

But  there  lies  at  the  basis  of  all  these  propositions  the  question 
whether  the  determination  that  the  charter  has  been  violated  is  in 
truth  legislative  in  character.  The  defendant  affirms  that  it  is;  the 
plaintiff  insists  that  it  is  properly  and  essentially  judicial.  This  point 
decided  one  way,  disposes  of  the  case ;  decided  the  other,  it  is  followed 
by  other  of  a  difficult  and  somewhat  delicate  nature,  which  would  neces- 
sarily he  considered  before  a  conclusion  could  be  reached  on  the  merits. 

Now  it  must  be  conceded  that,  if  the  act  in  question  is  not  judicial 
in  character,  it  is  at  least  strikingly  analogous.  There  is  a  question 
v/hich  is  or  may  be  disputed,  there  are  adverse  parties,  there  are  pri- 
vate interests  involved,  there  is  evidence  to  be  received,  there  is  the 
fact  to  be  found,  there  is  punishment  to  be  inflicted,  there  is  a  forfeit- 
ure to  be  enforced.  Legislative  action  does  not  often,  to  say  the  least, 
include  all  or  many  of  these  elements.  It  may  affect  private  rights 
incidentally,  but  it  does  not  often  proceed  to  pass  directly  upon  the 
controversies  between  the  state  and  individuals.  In  some  cases  the 
legislature  has  judicial  power,  because  it  is  incident  and  essential  to 
the  discharge  of  legislative  functions.  Such  is  the  power  to  deter- 
mine upon  the  election  and  qualification  of  its  members  and  the  powers 
to  punish  for  contempts  of  its  authority.  In  these  cases  it  is  entitled  to  all 
the  presumptions  which  support  the  action  of  courts,  and  having  no  au- 
thority set  over  it,  to  review  its  determinations,  they  must  be  accepted 
everywhere  as  correct  and  conclusive.  People  v.  Mahaney,  13  Mich. 
481  ;  Anderson  v.  Dunn,  6  Whesit.  204;  Hiss  v.  Bartlett,  3  Gray,  468  ; 
Burnham  v.  Morrissey,  14  Gray,  226;  State  v.  Matthews,  37  N.  H. 
450;  State  V.  Jarrett,  17  Md.  303;  Lamb  v.  Lynd,  44  Pa.  St.  336. 
But  every  judgment  must  have  something  preceding  it  to  put  the  judi- 
cial body  in  motion ;  the  sentence,  by  any  authority  pronounced, 
however  august  or  powerful,  will  be  a  mere  idle  fulmination  if  there 
was  no  lis  mota  to  base  it  upon.  The  order  of  a  legislative  body  for 
the  punishment  of  an  individual  \yould  be  merely  idle  and  void,  un- 
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less  somewhere  in  the  record  there  appeared  a  cause  alleged  which 
subjected  him  to  its  jurisdiction  for  such  punishment. 

It  is  conceded  in  the  present  case  that  the  fact  of  corporate  abuse 
was  to  be  found  before  the  charter  could  be  taken  away.  The  re- 
pealing act,  however,  is  only  a  sentence.  It  inflicts  the  penalty  of 
corporate  death,  without  in  any  way  declaring  or  intimating,  except 
by  the  penalty,  that  the  corporation  has  been  found  worthy  of  death. 
It  is  precisely  such  an  act  as  might  have  been  passed  had  the  legisla- 
tive power  been  unlimited  and  untrammeled.  The  legislature  had 
power  to  repeal  for  cause,  and  was  prohibited  from  repealing  without 
cause ;  it  repeals,  expressing  no  cause,  and  it  is  said  the  cause  must  be 
inferred.  Then  comes  what  is  to  have  the  effect  of  punishment, 
though  it  does  not  purport  to  be  such,  and  only  on  its  face  appears  to 
be  the  withdrawal  of  a  ^jrivilege  ;  and  yet,  as  there  was  a  right  assured 
and  no  mere  privilege  to  be  withdrawn,  it  is  supposed,  we  must  infer, 
first,  that  a  punishment  was  designed,  and  then,  from  the  punishment 
infer  the  guilt,  the  accusation,  the  trial,  and  the  conviction.  Having 
thus  assumed  the  conclusion  to  begin  with,  we  must  next,  from  the 
conclusion,  assurne  that  the  premises  existed  to  deduce  it  from.  This 
is  certainly  much  more  than  can  be  assumed  in  support  of  the  action 
of  any  court.  In  the  courts,  there  must  at  least  be  an  accusation  and 
a  condemnation,  before  there  can  be  the  infliction  of  any  penalty.  To 
infer  cause  where  none  is  assigned  in  the  taking  away  of  private  rights, 
is  to  take  up  and  adopt  the  arguments  in  favor  of  the  arbitrary  arrests 
under  the  command  of  Charles  I.  His  warrants  assigned  no  cause, 
and,  therefore,  it  was  argued  sufficient  cause  must  be  presumed.  If 
this  repealing  act  is  good  as  a  judgment  of  abuse  of  corporate  privi- 
leges, then  Sir  Nicholas  Hyde  was  correct  in  holding  that  he  could 
not  release  on  habeas  corpus  the  parties  committed  to  prison  by  the 
special  command  of  the  king  for  refusing  to  submit  to  his  illegal  exac- 
tions. The  king  had  power  to  order  a  committal  for  cause ;  no  cause 
was  expressed ;  therefore  a  sufficient  cause  was  to  be  assumed.  Dar- 
nel's Case,  3  State  Trials  i ;  Broom's  Const.  L. ,  162. 

The  defendant  refers  to  certain  cases  in  support  of  his  positions,  of 
which  The  Miner's  Bank  v.  The  United  States,  Morris,  482,  s.  c, 
I  Greene  (Iowa)  553,  goes  to  the  full  extent  of  holding  that  such  a 
legislative  act  is  not  only  valid,  but  is  conclusive  that  cause  existed 
for  its  passage.  This  case,  however,  stands  alone,  and  was  not  very 
much  insisted  upon  on  the  argument.  The  cases  of  Crease  v.  Bab- 
cock,  23  Pick.  334,  and  Erie  &N.  E.  R.  R.  Co.  v.  Casey,  26  Penn. 
St.  287,  are  more  relied  upon  as  laying  down  the  correct  rule.  The 
Pennsylvania  case  is  most  directly  in  point,  and  as  it  appears  to  have 
been  carefully  considered,  the  conclusion  is  entitled  to  great  respect, 
notwithstanding  those  eminent  jurists,  Mr.  Chief  Justice  Lewis  and 
Mr.  Justice  Woodward  dissented.  In  that  case,  the  corporation  was 
protected  by  a  clause  in  its  charter,  similar  to  the  one  under  consider- 
ation here,  and  the  legislature  had  thought  proper  to  act  upon  it  by  re- 
pealing the  charter,  without  any  preliminary  judicial  investigation.  In 

26— WiL.  Cases. 
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Stating  the  position  assumed  in  support  of  the  repealing  act,  Mr.  Jus- 
tice Black  says:  "For  the  defendant,  it  is  insisted  that  the  repealing 
act  is  itself  not  only  evidence,  but  conclusive  evidence,  that  the  com- 
pany had  previously  committed  some  abuse  or  misuse  which  justified 
the  repeal.  No  case  has  been  cited  which  denies  this  doctrine  ic 
terms ;  and  it  was  held  for  the  true  rule  by  the  supreme  courts  of 
Iowa  (i  Greene  561)  and  of  New  York  (19  Barb.  81).  But  I  do 
not  see  clearly  the  principle  on  which  it  can  stand.  A  legislative 
body  in  a  matter  like  this  is  known  to  proceed  without  formal  notice, 
without  specific  accusation,  and  without  opportunity  to  answer.  There 
is  no  confronting  of  the  parties  with  the  witnesses,  nor  anything  that 
can  be  called  a  hearing  or  trial.  It  would,  therefore,  seem  unjust  to 
hold  that  a  legislative  act  is,  like  a  judicial  sentence,  conclusive  of 
every  fact  which  ought  to  have  been  found  before  it  was  passed.  It 
might  more  plausibly  be  likened  to  an  award  made  by  an  umpire  to 
whom  both  parties  have  agreed  that  the  subject  should  be  referred." 
"For  myself,"  he  says,  "I  incline  to  the  opinion  that,  when  the  con- 
stitutional power  of  the  legislature  to  pass  a  law  depends  on  matter 
of  fact,  the  party  to  be  affected  by  it  ought  to  have  an  opportunity 
afterward  of  showing  how  the  fact  is."  E.  &  N.  E.  R.  R.  Co.  v. 
Casey,  26  Penn.  St.  316. 

Having  thus  expressed  the  opinion  that  legislative  conclusions  on 
questions  of  fact  were  subject  to  review  in  the  courts,  the  learned 
judge  goes  further,  and  proceeds  to  lay  down  rules  for  the  legislative 
guidance  in  determining  the  causes  which  are  to  justify  the  legislature 
in  acting  at  all.  The  legislature  is  not  to  judge  finally  for  itself  what 
is  abuse  or  misuse  of  corporate  privileges  by  a  company ;  but, 

1.  The  illegal  act  must  be  positive.  A  mere  omission,  like  the 
failure  of  a  bank  to  make  its  annual  returns,  is  not  enough. 

2.  A  disregard  of  the  charter,  which  is  injurious  only  to  private 
interests,  and  which,  therefore,  admits  of  private  compensation,  is 
not,  he  thinks,  within  the  fair  meaning  of  the  Words.  It  must  be 
some  conduct  which  infringes  upon  a  right  reserved  by  a  state  for  the 
benefit  of  the  public. 

3.  It  must  be  willful;  that  is,  not  involuntary,  accidental,  or  the 
consequence  of  mere  mistake  of  fact. 

4.  It  must  not  be  the  mere  transgression  of  the  act  of  incorpora- 
tion by  a  subordinate  officer,  or  agent  without  authority,  express  or 
implied,  from  the  board  of  directors.  E.  &  N.  E.  R.  Co.  v.  Casey, 
26  Pa.  St.  319J 

Thus  the  majority  of  the  supreme  court  of  Pennsylvania  lays  down 
the  rules  of  law  which  are  tO"  control  the.  legislature  in  the  exercise  of 
its  legislative  authority,  and  at  the  same  time  declares  the  right  of 
the  court  to  review  the  conclusions  of  the  legislative  body  in  matters 
of  fact.  With  great  respect  to  the  eminent  tribunal  we  are  unable  to 
understand  why  this  is  not  a  setting  of  the  court  above  the  legislature, 
as  an  appellate  ti'ibunal  in  matters  both  of  law  and  of  fact,  in  a  man-' 
ner  which  ^wholly  ignores  the  divisions  of  the  powers  in  the  constitu-- 
tion,  and  is  quite  inconsistent  with  the  harmonious  operation  of  the 
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machinery  of  government.  It  is  not  consistent  with  legislative  inde- 
pendence and  dignity,  that  the  court  should  assert  a  right  to  sit  in 
judgment  upon  legislative  action,  or  to  attribute  to  the  legislature 
erroneous  or  oppressive  conduct  in  the  exercise  of  any  of  its  proper 
and  legitimate  functions.  These  two  departments  of  the. government 
being  co-ordinate,  and  neither  of  them  occupying  a  position  subordi- 
nate to  the  other,  the  conclusions  of  each  must  be  accepted  by  the 
other  as  proceeding  from  good  motives,  and  as  warranted  by  the 
proper  information.  It  could  only  be  productive  of  endless  discord 
and  confusion,  not  to  say  of  jealousies  and  conflicts  of  authority,  if 
the  legislature  was  to  review  and  set  aside  the  judgments  of  the  courts, 
or  the  courts  to  allow  parties  to  appeal  to  them  from  the  conclusions 
the  legislature  had  reached  in  determining  upon  the  propriety  of  pass- 
ing or  declining  to  pass  a  proposed  law.  Careful  endeavor  has  been 
made  to  prevent  any  such  jealousies  and  conflicts  when,  in  framing 
our  constitutions,  a  line  of  distinction  has  been  drawn  between  the 
legislative  and  judicial  functions,  and  the  departments  to  which  these 
functions  respectively  have  been  confided  have  been  entrusted  with 
no  power  to  pass  that  line.  It  is,  therefore,  in  the  highest  degree 
impertinent  and  obtrusive,  when  either  department  undertakes  to 
advise  the  other,  that  in  the  exercise  of  its  proper  functions,  it  has 
acted  unwisely  and  indiscreetly,  has  misjudged  the  facts  or  perverted 
the  law ;  and  its  action  must  be  still  more  offensive  if  it  entertains  the 
appeal  of  parties  from  the  decisions  of  the  other,  when  acting  within 
a  province  which  was  set  apart  to  be  peculiarly  under  its  jurisdiction 
and  control. 

Moreover,  there  is,  in  the  nature  of  the  case,  and  the  difference  in 
the  manner  in  which  legislative  and  judicial  functions  are  performed, 
reason  sufficient  to  demonstrate  the  impossibility  of  a  proper  review 
by  one  department  of  the  decision^  the  other  has  made.  Legislators 
have  a  right  to  act  upon,  their  own  knowledge  and  observation,  upon 
hearsay,  upon  information  derived  from  the  public  press,  upon  the 
ex ^arie. petitions  of  interested  parties,  upon  anything,  in  short,  which 
satisfies  their  judgment ;  and  public  opinion  is  one  of  the  most  impor- 
tant facts  to  be  considered  in  determining  upon  the  propriety  or  advis- 
ability of  a  proposed  law.  Even  an  unreasonable  prejudice,  if  gen- 
eral or  widespread,  may  sometimes  very  properly  be  a  controlling 
consideration  when  the  case  is  such  that  to  the  enforcement  of  the  law 
a  strong  supporting  public  sentiment  would  be  a  necessity.  But  these 
are  things  the  courts  must  not  allow  to  influence  their  action.  With 
them  the  question  must  simply  he,  Jirsi,  what  is  the  law;  and  second, 
what  are  the, facts;  and  the  facts  they  must  reach  through  inflexible 
rules  of  evidence  laid  down  for  their  guidance.  A  review  of  a  legis- 
lative determination  by  the  courts  would,  therefore,  not  only  be 
highly  indecorous  and  objectionable,  for  the  reasons  already  stated,  but 
it  would  be  eminently  improper  also,  for  the  further  reason,  that  it  could 
not  possibly  be  had  upon  the  same  evidence.  It  is  wholly  foreign  to 
any  proper  administration  of  law  ,pr  justice,  that  the  decision  of  the 
prop«-r  authority  upon  any  subject  should   be  lia,ble  to  review  by  an- 
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Other  tribunal,  which  in  such  review  is  shut  off  from  the  sources  of  in- 
formation to  which  the  other  had  access.  So  far,  therefore,  from  the 
different  ways  the  legislature  and  the  judiciary  have  of  reaching  the 
facts  being  a  reason  why  the  latter  should  give  parties  who  have  been 
decided  against  by  the  former  a  rehearing,  they  constitute  with  us  a 
.  very  conclusive  reason  for  holding  that  those  cases  in  which  there  is  a 
hearing  to  be  had  on  questions  of  private  right  and  private  property, 
are,  and  must  in  their  very  nature  be,  regarded  as  exclusively  of  judi- 
cial cognizance. 

But  there  are  still  further  reasons  why  the  doctrine  declared  in  the 
Pennsylvania  case  can  not,  we  think,  be  sound.  That  doctrine  is,  to 
state  it  more  fully,  that  though  the  legislature  may  rfepeal  the  corpo- 
rate charter,  on  the  ground  of  abuse  or  misuse,  thereby  taking  away 
from  the  corporators  the  franchise  of  greater  or  less  property  value, 
yet  the  legislative  decision  is  only  prima  facie  correct,  and  the  par- 
ties are  entitled  to  have  it  set  aside  in  the  courts  afterward,  on  show- 
ing by  evidence  that  they  have  not  been  guilty  of  such  abuse  or  misuse. 
In  other  words,  the,  legislative  act,  which  may  perhaps  be  passed 
without  any  notice,  is  to  stand  as  a  conviction  of  guilt  until  the  par- 
ties charged  can  prove  their  innocence.  jBut  their  innocence  of  what  ? 
In  other  cases  it  would  be  thought  the  grossest  perversion  of  right 
and  justice  if,  in  any  proceeding  in  court,  the  party  was  to  be  pre- 
sumed guilty  of  any  one  specific  charge  until  he  proved  himself  inno- 
cent ;  but  that  case  would  be  a  much  less  serious  departure  from  the 
rules  of  justice  than  this.  The  general  plank-road  act  of  1848  was 
made  ,a  part  of  this  company's  charter,  and  it  contained  a  great  many 
provisions  to  be  observed  by  it,  and  for  a  violation  of  some  of  them 
specific  penalties  were  imposed.  The  company  has  been  in  opera- 
tion upward  of  twenty  years,  when  its  franchise  is  taken  away  on  a 
presumption  of  guilt,  which  is  only  to  be  removed  by  the  corporators 
proving  that  in  all  that  time  they  have  observed  every  provision  of 
their  charter  and  been  guilty  of  no  default.  It  is  safe  to  say  that  what 
is  required  of  them  is,  and  would  be  in  any  such  case,  a  simple  im- 
possibility. It  is  as  if  an  individual  should  be  charged  generally,  and 
withqut  further  specification,'  with  an  offense  against  the  criminal 
laws,  and  the  trial-court  should  say  to  him:  "You  are  charged,  and 
frima  facie  convicted,  of  crime,  but  you  shall  be  relieved  of  the  con-, 
viction  on  making  proof  that  you  have  never  disobeyed  the  law. 
Meantime,  .and  until  you  do  so,  the  state  will  take  from  you  your 
property  in  punishment  for  your  presumed  guilt." 

Now,  it  is  simply  impossible  that  any  doctrine  which  leads  to  such 
results  can  be  sound.  But  the  illustrations  of  its  anomalous  and  un- 
just character  might  be  multiplied  indefinitely,  and  if  it  were  possible 
for  the  question  of  corporate  default  to  be  fairly  tried  under  it,  it  must 
be  remembered,  also,  that  as  the  question  would  or  might  arise  be- 
tween individuals  and  the  company,  as  it  has  in  this  instance,  there 
might  be  repeated  trials  of  the  same  question,  none  of  which  would 
be  conclusive  in  a  new  suit.  The  question  involved  in  each  suit 
would  be  the  validity  of  a  statute,  dependent  upon  the  facts,  and, 
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therefore,  submitted  to  a  jury,  and  while  the  jury  in  one  cause  might 
hold  it  valid,  another  in  a  different  case,  acting-  upon  somewhat  dif- 
ferent evidence,  or  influenced  by  more  persuasive  advocates,  might 
declare  it  void,  and  thus  it  would  be  a  law  to-day  as  to  one  party  and 
no  law  to-morrow  as  to  another,  and  so  on  indefinitely,  according  to 
the  varying  views  which  different  panels  of  jurymen  might  take  of  dis- 
puted facts,  until,  perhaps,  the  state  would  be  compelled  to  interfere 
by  quo  warranto,  and  have,  after  all  these  proceedings,  the  authori- 
tative adjudication  which  sound  policy,  not  less  than  correct  principle, 
demanded  at  the  beginning.  But  we  need  hardly  say  that  a  law,  if 
valid  at  all,  must  be  valid  from  its  enactment,  and  can  not  be  made 
to  depend  upon  the  opinion  of  a  jury  as  to  the  sufficiency  of  the  rea- 
sons for  its  being  passed; 

We  are  constrained,  therefore,  from  all  these  considerations,  to  say 
that  the  determination  whether  a  corporation  has  violated  its  charter 
is  judicial  in  its  nature.  It  requires  the  action  of  those  tribunals 
which  must  hear  before  they  condemn,  and  must  proceed,  upon  in- 
quiry. If  it  were  properly  legislative,  it  may  be  that  the  legislature 
must  be  presumed  to  have  given  a  hearing,  but  the  fact,  as  we  have 
seen  in  this  case,  is  otherwise,  and  the  cases  in  which  presumptions 
are  to  be  indulged  against  the  facts,  ought  not  to  be  multiplied.  It  is 
sufficient  to  say  that,  in  our  opinion,  the  case  is  one  in  which  the  party 
is  entitled  to  a  trial  of  right  in  fact,  and  can  not  be  put  off  with  one 
which  rests  exclusively  in  a  presumption  of  law,  indulged  against  the 
fact.  The  violation  of  the  charter  can  not  be  legally  made  to  appear, 
except  on  trial  in  a  tribunal  whose  course  of  proceeding  is  devised  for 
the  determination  of  questions  of  this  nature. 

We  think  this  the  fair  construction  of  that  clause  of  the  charter 
which  is  in  question.  It  is  not  to  be  presumed  that  the  legislature 
designed  to  take  upon  itself  judicial  powers,  and  as  the  act  does  not 
necessarily  require  that  construction,  it  should  not  be  given  it.  We 
must  suppose  that  an  inquiry  in  some  proper  form  was  contemplated 
by  means  of  which  on  fair  trial  it  should  be  made  to  appear  to  the 
legislature  that  a  cause  existed  justifying  repeal.  Any  other  view 
renders  the  stipulation  worthless  as  a  protection,  but  this  view  pro- 
tects the  interests  of  corporators,  and  at  the  same  time  enables  the 
legislature  to  exercise  its  power  of  taking  away  the  charter,  even 
though  the  violation  of  corporate  duty  might  not  be  of  that  serious 
character  which  would  seem  to  justify  declaring  a  forfeiture  on  judi- 
cial proceedings  instituted,  independent  of  this  clause.  The  repeal- 
ing act,  it  must  be  assumed,  was  passed  through  inadvertence,  and 
probably  under  the  impression  that  the  charter,  like  many  others  in 
this  state,  was  subject  to  repeal  in  the  legislative  discretion. 

This  being  our  view,  it  follows  that  the  judgment  of  the  circuit 
court  must  be  reversed,  with  costs,  and  a  new  trial  granted. 

Christiancy,  Ch.  J.,  and  Campbell,  J.,  concurred. 

Graves, -J:,  did  not  sit  in  the  case. 
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Note.    The  charter  as  a  law. 

1.  The  courts  take  judicial  notice  of  general  incorporation  laws.  1861,  Heas- 
ton  V.  Cincinnati,  etc.,  R.  Co.,  16  Ind.  275. 

And  even  of  special  acts  incorporating  state  banks.  1850,  Jemison  v.  Planters', 
etc.,  Bank,  17  Ala.  754;  1860,  Davis  v.  Fulton  Bank,  31  Ga.  69;  1861,  Buellv. 
Warner,  33  Vt.  570 ;  1862,  Gordon  v.  Montgomery,  19  Ind.  110 ;  Compare 
Kelly  V.  Alabama  &  Oin.  R.  Co.,  68  Ala.  489. 

Or  municipal  corporations.  1860,  Payne  v.  Treadwell,  16  Cal.  220;  1862, 
Macey  v.  Titcombe,  19  Ind.  135 ;  1864,  Swain  v.  Comstock,  18  Wis.  463 ;  1875, 
Stier  V.  Oscaloosa,  41  Iowa  353;  1877,  Albrittin  v.  Huntsville,  60  Ala.  486; 
1894,  Jones  v.  Lake  View,  151  111.  663. 

And  sometimes  railroad  companies.  1866,  Wright  v.  Hawkins,  28  Tex.  452; 
1898,  Miller  V.  Matthews,  87  Md.  464,  41  Atl.  Rep.  176.  But  not  always  or  gen- 
erally. 1872,  A.,  T.  &  S.  F.  R.  Co.  v.  Blackshire,  10  Kan.  477 ;  1876,  Perrv  v. 
N.  O.,  etc.,  R.  Co.,  55  Ala.  413. 

2.  The  charter,  even  though  a  special  act,  is  a  law  of  the  state  creating  the 
corporation,  in  the  sense  that  ^'ignorance  of  the  law  excuses  no  one;"  hence  all 
persons  are  supposed  to  take  notice  of  its  contents.  1859,  Hoyt  v.  Thompson, 
19  N.  Y.  207;  1879,  Thomas  v.  R.  Co.,  101  U.  S.  71;  1881,  Davis  v.  Old  Colony 
R.  Co.,  131  Mass.  258,  41  Am.  R.  221 ;  1887,  Bocock  v.  Allegheny,  etc.,  Co.,  82 
Va.  913,  8  Am.  St.  R.  128;  1887,  Elevator  Co.  v.  Memphis,  etc.,  R.  Co.,  85 
Tenn.  703,  4  Am.  St.  R.  798 ;  1890,  Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y. 
135, 19  Am.  St.  R.482;  1893,  Franco-Texan  Land  Co.v.McCormick,85Texas416, 
34  Am.  St.  R.  815 ;  1895,  Durkee  v.  People,  155  111.  354,  46  Am.  St.  R.  340;  1897, 
Franklin  Nat'l  Bank  v.  Whitehead,  149  Ind.  560,  63  Am.  St.  R.  302.  See  par- 
ticularly Elliott,  §§212,213;  Morawetz,  §§591,  592 ;  Taylor,  §  264 ;  V.  Thomp- 
son, §  5973,  et  seq. ;  VII.  Thompson,  §  8309,  et  seq. 

3.  The  charter,  as  a  law,  is  conclusive  evidence  of  its  validity,  even  though 
obtained  by  fraud ;  yet  it  will  not  protect  those  who  obtained  it  by  fraud,  or 
fraudulently  organize  under  it.  1863,  Paterson  v.  Arnold,  45  Pa.  St.  410; 
1865,  Booth  V.  Bunce,  33  N.  Y.  139,  88  Am,  Dec.  372;  1894,  Davidson  v.  Hob- 
son,  59  Mo.  App.  130.     But  see  Morawetz,  §  769 ;  and  Taylor,  §  147. 

4.  The  charter  as  a  contract,  see,  infra,  pp.  707-760. 


Sec.  84.  Same.  The  charter,  or  articles  of  incorporation  or  asso- 
ciation under -a  general  law,  is  a  license  oi  authofity  for  the 
persons  nafned,\r  the  promoters,  to  convert  persons  or  an 
association!  of  peTbons  into  the  designated  corporation  in  ac- 
cordance vlith  tha  terms  indicated  in  the  charter,  or  general 
law.  \  l 

STATK,  Ex  iLl.,  v.  INSURANCE  COMPANY.' 

1892.     In  the  Supreme  Court  of  Ohio.     49  Ohio  State  Reports 
440-447,  i5sL/R.  a.  611,  37  A.  &  E.  C.  C.  583. 

Syllabus:  5.  The.  making  and jiling,  for  the  purpose  of  profit.,  of 
articles  of  incorporation  in  the  ofiice  of  the  secretary  of  state.,  do  not 
make  an  incorporated  company ;  such  articles  are  simply  authority  to 

'  Only  the  opinion  on  the  point  as  to  authority  to  form  corporations  is 
given. 
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do  so.  No  company  exists  •within  the  meaning  of  the  statute  until  the 
requisite  stock  has  been  subscribed  and  paid  in.,  and  the  directors 
chosen. 

In  quo  warranto. 

MiKSHALL,  J.  I.  The  defendant  is  a  fidelity  and  casualty  insur- 
ance company,  organized  under  the  laws  of  the  state  of  New  York, 
and  doing,  in  this  state,  what  by  the  laws  of  New  York  is  authorized 
and  known  as  four  lines  of  such  insurance,  to  wit:  Firsts  against  in- 
jury, disablement  or  death,  of  persons  resulting  from  traveling,  or 
general  accidents  by  land  or  water;  second^  guaranteeing  the  fidelity 
of  persons  holding  places  of  public  or  private  trust ;  third.,  upon  plate 
glass  against  breakage ;  fourth.,  upon  steam  boilers  against  explosion, 
and  against  loss  or  damage  to  life  or  property  resulting  therefrom.  Its 
right  to  do  more  than  one  of  such  lines  of  business  in  this  state  is 
challenged  by  the  attorney-general  on  the  ground  that,  by  the  laws  of 
New  York,  no  company  incorporated  in  this  state  can  transact  in  that 
state  more  than  one  of  such  lines  of  insurance,  and,  therefore,  under 
the  provisions  of  section  282,  Revised  Statutes,  of  this  state,  it  has  no 
right  to  make  in  this  state  more  than  one  of  the  lines  of  insurance  it 
is  doing.     That  section  reads  as  follows : 

"When,  by  the  laws  of  any  other  state  or  nation,  any  taxes,  fines, 
penalties,  license  fees,  depQsits  of  money,  or  of  securities,  or  other 
obligations  or  prohibitions  are  imposed  on  insurance  companies  of 
this  state,  doing  business  in  such  state  or  nation,  or  upon  their  agents 
therein,  so  long  as  such  laws  continue  in  force,  the  same  obligations 
and  prohibitions,  of  whatever  kind,  shall  be  imposed  upon  all  insur- 
ance companies  of  such  other  state  or  nation  doing  business  within 
this  state,  and  upon  their  agents  here." 

A  demurrer  to  the  petition,  objecting  to  the  jurisdiction  of  the 
court,  as  well  as  to  the  sufficiency  of  the  pleading,  having  been  over- 
ruled, the  defendant,  as  a  third  defense  to  the  petition,  answered: 
"That  under  the  laws  of  New  York,  it  is  legally  authorized  and  em- 
powered to  do,  and  is  now  doing,  the  four  lines  of  insurance  in  that 
state,  which  the  petition  charges  it  with  illegally  doing  in  Ohio ;  and 
that  under  the  laws  of  Ohio,  a  corporation  could  be  legally  incorpo- 
rated and  organized,  with  power  to  do  the  same  four  lines  of  insur- 
ance, or  any  one  or  more  of  them  therein,  but  that  no  such  company 
has  yet  been  organized  to  do  said  four  lines  of  insurance  in  Ohio,  and 
hence  no  such  company  has  yet  made,  or  could  make,  application  to 
the  proper  officers  in  New  York  for  a  license  to  do  said  four  lines 
of  insurance  in  the  state  of  New  York."  A  demurrer  to  this  de- 
fense having  been  overruled,  the  plaintiff  asked  leave  to  reply  in  sub- 
stance as  follows:  That  on  January  13,  1887,  the  requisite  number 
of  persons,  citizens  of  Cuyahoga  county,  "subscribed  and  acknowl- 
edged articles  of  incorporation,"  stating  therein  the  name,  place  of 
business,  and  capital  stock  of  the  proposed  corporatiop  and  its  object, 
to  wit:  Under  paragraph  2,  §  3641,  Revised  Statutes,  to  do  the  four 
kinds  of  insurance  now  being  done  by  the  defendant  in  this  state ;  and 
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the  same  having  been  approved  by  the  attorney-general,  as  in  con- 
formity to  the  laws  of  the  state,  were  then  filed  and  recorded  in  the 
office  of  the  secretary  of  state  of  Ohio,  '*whereby"  it  is  averred,  "an 
Ohio  corporation  was  duly  and  legally  formed  for  the  purpose  of  do- 
ing the  lines  of  insxxrance  mentioned  in  the  articles  of  incorporation." 

[The  court,  after  holding  it  had  jurisdiction  to  oust  the  corporation 
from  exercising  its  franchises  in  Ohio,  but  that  the  third  defense  was 
sufficient,  because  there  was  no  Ohio  company  to  do  business  in  New 
York,  proceeded] : 

The  next  question  is,  should  leave  be  given  to  file  the  proposed 
reply  to  the  third  defense?  We  think  not,  for  the  reason  that  it  does 
not  show  that  an  Ohio  company  has  been  formed  to  do  the  four  lines 
of  insurance  in  which  the  defendant  is  engaged.  It  will  be  observed 
that  it  does  not  aver  that  any  officer^  or  directors  have  been  chosen, 
or  that  any  of  the  stock  has  been  subscribed,  or  that  any  organization 
whatever  has  been  effected.  It  is  simply  that  "articles  of  incorpora- 
tion" have  been  made,  and  filed  and  recorded  in  the  office  of  the  sec- 
retary of  state. ^ ?^ Articles  of  incorporation  do  not  make  an  incorpo- 
rated company^  they  are  simply  authority  to  do  so.  ^ 

Before  disposing  of  the  case,  it  may  be  well  enough  to  notice  an- 
other defense  relied  on  in  the  answer,  and  to  which  a  demurrer  has 
been  sustained,  and  that  is,  the  license  granted  the  defendant  to  do 
business  in  this  state  by  the  superintendent  of  insurance.  ■  We  are  all 
of  the  opinion  that  the  issuing  of  a  license  to  a  foreign  insurance  com- 
pany to  do  business  in  this  state  is  a  ministerial  and  not  a  judicial  act, 
and,  whilst  it  will  protect  the  company  in  the  transaction  of  its  busi- 
ness during  its  continuahce,  is  not  a  bar  to  a  proceeding  against  it  in 
giuo  warranto,  where  it  is  found  to  be  exercising  any  of  the  franchises 
of  the  state  without  authority  of  law.  State  v.  Fidelity  and  Casualty 
Ins.  Co.,  39  Min.  538,  and  cases  cited  in  brief  of  counsel  for  re- 
lator. 

Application  for  leave  to  reply  to  the  third  defense  of  the  answer 
overruled  and  petition  dismissed. 

'  The  Eevised  Statutes  of  Ohio,  §  3236,  provides  that  "  any  number  of 
persons,  not  less  than  Ave  *  *  *  desiring  to  become  incorporated  shall 
subscribe  *  *  *  articles  of  incorporation  ♦  *  *  which  must  contain 
[certain  enumerated  things]."  Section  3238  provides  that  "the  articles  shall 
be  filed  in  the  office  of  the  secretary  of  state."  Section  3239  provides  that 
"upon  the  filing  of  the  articles  of  incorporation,  the  persons  who  subscribed 
the  same,  their  associates,  successors  and  assigns,  by  the  name  and  style  pro- 
vided therein,  shall  thereafter  be  deemed  a  body  corporate,  with  succession 
and  power  to  sue  and  be  sued,  contract  and  be  contracted  with,"  etc.  It  will 
be  noticed  that  the  statute  seems  to  make  the  subscribers  a  corporation,  be- 
fore any  stock  is  subscribed,  or  any  organization  had,  yet  the  supreme  court 
holds  that  in  fact  the  subscribing  and  filing  articles  of  incorporation  only  re- 
sults in  a  license  to  obtain  subscription  to  stock  and  organize  a  corporation  in 
accordance  with  the  further  provisions  of  the  general  law. 

See,  also,  Walton  v.  Oliver,  49  Kan.  107,  infra,  p.  565;  1895,  Whetstone  v. 
Crane  Bros.,  1  Kan.  App.  320,  and  cases  given  under  §§  144-148,  infra. 
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ARTICLE  II.      ITS   GEXERAL   FORM AN  OFFER  ^ND  ACCEPTANCE. 

Sec.  85,  The  offer  may  be  by  pames',  and  art  acceptance  by  the 
state ;  or  it  may  be  a  special  cfr  general  oner  by  the  state,  and 
an  acceptance  by  individuals, /or  an  assodiation  of  individuals. 

PERKINS  v.BANDERS.y 

1879.     In   THE  Supreme  Court  of    Missi/sippi.     56   Miss.  Rep. 

733-7\3- 

George,  C.J.  *  *  *  The  appellant  is  a  stockholder  in  the  Perkins- 
villa  Manufacturing  Company,  and  he  also  claims  to  be  its  creditor; 
and  by  his  bill  he  seeks  to  recover  from  the  other  stockholders,  under  a 
provision  of  the  charter  of  that  company,  hereinafter  to  be  set  out,  the 
amount  of  his  debt.  This  bill  is  filed  also  in  behalf  of  all  of  the 
creditors  of  the  company,  and  is  against  all  the  stockholders.  The 
company  itself  is  not  made  a  party,  which  vvrould  have  been  the  regular 
course  in  a  bill  of  this  character  (a  creditor's  bill),  since  it  is  not 
clear,  from  the  allegations  of  the  bill,  that  the  company  is  either  dis- 
solved or  entirely  without  assets. 

The  main  point  raised  by  the  demurrer  denied  the  right  of  the  com- 
plainant, upon  the  ground  that  he  was  not  a  creditor  of  the  company, 
because  he  did  not  show  in  his  bill  that  the  company  was  sufficiently 
organized  under  its  charter  to  make  the  contract  sued  on,  at  the  time 
it  was  made.  This  position  is  founded  on  the'  second  section  of  the 
charter  (Sess.  Laws  1870,  p.  194),  which  provides  "that  the  "capital 
stock  of  the  said  company  shall  amount  to  $60,000,  and  may  be  in- 
creased, at  the  option  of  the  stockholders,  to  $500,000,  and  that  it 
shall  be  divided  into  shares  of  $100  each." 

The  obligation  sued  on  is  dated  in  September,  1872,  and  is  signed 
by  the  president  and  secretary  of  the  company.  The  authority  shown 
for  the  action  of  these  officers,  is  a  resolution  and  a  by-law  passed  by 
the  stockholders,  dated  in  December,  1871. 

The  bill  alleges  that  $60,000  of  stock  was  subscribed  before  the 
execution  of  this  obligation,  but  it  does  not  aver  that  this  subscription 
was  made  before  the  date  of  the  resolution  and  by-law,,  which  consti- 
tute the  authority  for  making  the  contract.  The  chancellor  sustained 
the  objection,  but  in  this  we  are  unable  to  agree  with  him. 

It  will  be  here  noticed  that  this  is  not  a  bill  by  a  creditor  to  collect 
the  unpaid  balance  of  stock  due  by  a  stockholder  to  the  company,  as 
was  the  case  of  Vick  v.  Lane,^  but  a  suit  to  enforce  a  personal 
liability  of  the  stockholders  for  all  the  debts  of  the  cr,*^any. 
So  that  the  only  points  to  be  decided  are,  first;  whether  tht?>ji^iga- 
tion  which  the  complainant  sued  on  is  a  valid  debt  of  the  company ; 
and,  second^  whether  the   circumstances  exist  which,  under  the  pro- 

'  Only  that  part  of  the  opinion  relating  to  acceptance  of  charter  given. 
^56  Miss.  681. 
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visions  of  the  charter,  make  the  stockholders  liable  for  the  debts  of 
the  company.  It  is,  therefore,  wholly  immaterial  whether  the  stock- 
holders were  liable  to  assessments  on  their  stock,  in  virtue  of  the  fail- 
ure of  the  subscriptions  to  amount  to  $60,000,  except  so  far  as  such 
failure  maiy,  in  law,  be  an  obstacle  to  the  due  organization  of  the 
company,  and  the  creation  by  it  of  the  debt  sought  to  be  enforced. 

In  charters  which  are  mere  propositions  for  the  organization  of  a 
corporation,  and  which  require  certain  acts  to  be  performed  precedent 
to  the  existence  of  the  corporation,  no  corporation  can  exist,  and  of 
course,  no  corporate  act  can  be  performed  till  these  conditions  have 
been  complied  with.  In  all  such  cases,  where  a  certain  amount  is 
named  in  the  charter  as  necessary  to  be  subscribed  as  the  capital  stock 
of  the  company,  such  subscription  is  regarded  as  a  condition  prece- 
dent to  the  existence  of  the  corporation,  unless  otherwise  provided  in 
the  charter.  Persons,  therefore,  who  subscribe  for  stock  under  such 
a  charter  have  a  right  to  assume  that  they  will  not  be  called  upon  to 
pay  until  the  amount  named  in  the  charter  shall  be  subscribed,  and, 
accordingly,  in  that  class  of  charters  it  has  been  held  that  subscribers 
for  the  stock  are  not  liable  to  assessments  on  their  stock  until  the  full 
amount  of  the  subscription  has  been  made.  But  this  rule  does  not 
apply  if  there  be  anything  in  the  charter  which  shows  a  right  in  the 
corporation  to  make  the  assessments  before  the  full  amount  of  the  stock 
is  subscribed,  as  was  decided  in  Selma  and  Marion  Railroad  Com- 
pany V.  Anderson,  51  Miss.  829. 

The  charter  of  this  company  is  not  of  that  character.  By  the  first 
section  of  it,  it  is  provided  that  the  twenty-one  persons  named  in  it, 
"and  all  others  who  are  now  or  hereafter  become  associated  with 
them  and  their  successors  and  assigns,  be,  and  they  are  hereby, 
created  a  body  politic  and  corporate  under  the  name  and  style  of  the 
Perkinsville  Manufacturing  Company,"  etc.  This  was  no  prof  osition 
to  create  a  corporation  upon  the  perfotmance  of  precedent  conditions, 
but  it  was  itself  the  creation  of  a  corporation,  requiring  no  other  act 
to  be  performed  by  the  corporators  than  their  acceptance  of  the  char- 
ter, and  this  even  was  unnecessary ,  if  ,  as  it  is  probable,  the  corpora- 
tors had  applied  for  the  grant  of  the  charter,  and  thus  accepted  it 
in  advance.  Action  under  the  charter  would  be  an  acceptance  of  it, 
and  hence,  there  never  could  be  any  question  as  to  the  existence  and  due 
organization  of  the  corporation,  when  determining  upon  the  validity 
of  a  corporate  act  done  within  its  charter  powers,  for  the  perform,ance 
of  the  aft  itself  would  be  an  acceptance  of  the  charter. 

The  distinction  between  the  two  classes  of  charters  is  thus  seen  to 
be,  that  in  the  first-class  the  charter  is  a  mere  permission  on  the  part 
of  the^egislature  for  the  formation  of  a  corporation,  upon  the  doing 
of  cercckm  acts  prescribed  in  the  charter  as  precedent  conditions,  and, 
as  a  iieec'essary  result,  no  corporate  act  can  be  done  until  these  condi- 
tions have  been  performed,  except  such  as  may  be  expressly  permitted 
by  the  charter;  and  as  to  those  acts,  it  would  be  considered  that  the 
corporation  had  an  existence  before  its  full  investiture  with  its  cor- 
■borate  franchises.     In  the  latter  class,  in  which   is  this  company, 
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the  corporation  is  in  existence^  for  all  the  purposes  of  its  creation^ 
from  the  beginnings  except  so  far  as  there  may  be  restraints  placed 
on  it  by  the  charter,  either  expressly  or  by  plain  im.plication. 

As  the  bill  alleges  that  the  $60,000  of  stock  was  subscribed  before 
the  execution  of  the  obligation  sued  on,  it  is  unnecessary  for  us  to  de- 
cide whether  the  charter  so  far  restricts  the  power  of  the  corporation 
to  make  contracts  within  the  scope  and  purpose  for  which  the  charter 
was  granted,  as  to  prohibit  the  making  of  this  contract  until  such 
subscription  is  made.  But  it  is  insisted  that  the  corporation  could 
not  elect  a  president  or  a  board  of  directors,  nor  confer  the  power  on 
them,  when  elected,  to  make  contracts  until  after  the  subscription  of 
$60,000  of  stock  should  be  made,  and  for  this  reason  it  is  urged  that 
the  obligation  sued  on,  and  which  was  made  by  the  president  and 
secretary  on  behalf  of  the  company,  should  be  held  as  made  without 
the  proper  authority  of  the  corporation.  ' 

We'  do  not  consider  the  position  a  sound  one.  There  is  no  restric- 
tion in  the  charter  upon  the  exercise,  by  the  corporation,  from  the 
moment  of  its  creation,  of  any  of  its  corporate  powers,  unless  it  can 
be  implied  from  the  terms  of  the  second  section,  fixing  the  amount  of 
the  capital  stock,  as  hereinbefore  quoted. 

It  has  been  seen  that  the  subscription  of  the  prescribed  amount  of 
capital  stock  is  not  a  precedent  condition  to  the  organization  of  the 
corporation, — that  the  corporation  was  created  by  the  very  terms  of 
the  charter,  eo  instanti  with  its  acceptance  by  the  corporators.  The 
charter  does  not  prescribe  how  nor  when  the  subscription  is  to  be 
made,  nor  the  time  at  which  the  subscription  is  to  be  made  payable, 
nor  does  it  attach  any  disability  to  the  corporation  prior  to  the  sub- 
scription. It  makes  no  provision  as  to  how  the  stock  shall  be  divided 
among  the  corporators  named,  nor  as  to  the  terms  on  which  new  cor- 
porators should  be  admitted.  All  these  were  necessarily  left  to  the  dis- 
cretion of  the  corporation,  and  the  power  to  regulate  those  matters 
was  also  expressly  granted  to  the  corporation  as  it  was  created  by  the 
charter,  by  the  provision  contained  in  the  first  section  of  that  instru- 
ment, that  the  corporation  might,  "make  all  by-laws,  rules  and  regu- 
lations for  the  management  of  its  business,  property  and  effects,  and 
the  transfer  of  its  stock,  as  to  them  may  seem  best." 

See  notes  to  State  v.  Dawson,  and  Benbow  v.  Cook,  infra,  pp.  413,  416. 
See,  also,  Apgell  &  Ames,  §§81-95;  Beach,  §15;  Boone,  §§23,24;  Clark, 
§§23,24;  Cook,  §§499,  640;  Elliott,  §§23-25;  Field,  §§23-26;  Grant,  pp. 
*18-*24;  Morawetz,  §§  21-23,  25,  26,  40;  Taylor,  §  449;  1  Thompson,  §§  52,  et 
seq.;  VII  Thompson,  §8160. 
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See.  86.   The  offer  may  be  withdrawn  before  acceptance.    Accept- 
ance is  essential. 

THE  STATE,  Ex  Eel.,  v.  DAWSON. 

i86i.     In  THE  SupRKME  Court  of  Indiana.     i6  Ind.  Rep.  40-43. 

Appeal  from  the  Clark  circuit  court. 

Perkins,  J.  Information  against  the  defendants,  charging  that 
they  are  pretending  to  be  a  corporation,  and  fo  act  as  suchj'when  they 
a'rjmot'a~corporatiohT~  It  charges  that  in  "/anUaWT iSaq,  thgjfigifiia- 
tiire  of  the  -sidLtSfrb Indiana  enacted  a  special  charter  of  incorporation 
(which  is  set  out  at  length)  for  a  railroaa  iroml^'ori  Wayne,  Jndiana, 
to  Jeffersonville,  to  be  called  the  Fort  Wayne  and  Southern  Rail- 
road; that  the  persons  named  in  the  charter  as  directors  did  iTot  ac- 
cept said  charter  tin  /««g  2,  iSt^z,  when  they  did  meet:  and  accept  the 
same,  and  organized  uiider  if!"  It  is  alleged  that  the  defendants  are 
assuming  to  act  under  said  charter,  never  having  organized  under  any 
other.'  The  court  below  sustained  a  demurrer  to  the  information,  thus 
holding  the  defendants  to  be  a  legal  corporation. 

The  pre^en,]L-CO^at;iiUl.tiCT  "^  ^'"■{^■W\T'"-  ^'i9^,.f^^^^  °**  November  i, 
jgsXT   •'■t  contams  these  provisions :  "  '  ■" 

"All  laws  now  in  force,  and  not  inconsistent  with  this  constitution, 
shall  remain  in  force,  until  they  shall  expire  or  be  repealed."  Sched. 
(i  sub.  sec.)  of  Constitution. 

"Corporations,  other  than  banking,  shaljjriot  be  createfjjby  special 
act,  but  niay  be  lormeSfjjndeTrgenefal  la  Art,  xi,  §  13. 

"'''Kn'acKorTmicoiporalTon'for  muriicipal  purposes  shall  continue  in 
force  under  this  constitution,  until  such  time  as  the  general  assembly 
shall,  in  its  discretion,  modify  or  repeal  the  same."  Sched.,  supra, 
sub.  §  4. 

The  charter  for  the  Fort  Wayne  and  Southern  Railroad  was  not  a 
charter  for  municipal  purposes,  and  hence  was  not  specially  continued 
in  existence.  Article  11,  §  13,  above  quoted,  prohibits  the  creation 
of  a  corporation  by  special  act  or  charter,  that  is,  as  we  construe  the 
prohibition,  through  or  by  virtue  of,  such  special  act  or  charter,  after 
November  i,  185 1.  The  policy  that  induced  the  prohibition,  as  well 
as  its  literal  import,  demands  this  construction.  It  is  netessary  for 
us  to  ascertain,  then,  when  the  defendants,  if  ever,  were  created  a 
corporation.  The  simple  enactment  of  the  charter  for  the  corpora- 
tion  by  the   IppislahirpJ  rii(1"nTiT  r>eate^^  it  rpqn|i-prl 

one  act  on  the -part"  of   fVfe' pers'oiis"liained  in  the  charter  |q  do  that, 
tJz. :   acceptance  of  the  charter  eaacteHT""' 

"Says  Grant  in   his  work  on  corporations,  vide,  p.  13     "Nor  can  a 
charter  be  forced  on  any  body  of  persons  who  do  not  choose  to  ac- 
cept it."  And  again  at  p.  18,  he  says,  "Thejundamentjjjaile  is  |his: 
no  chnrt;:^^^  ^"'-orporation  is  of -any  effect  ""H'r;''  ,«  arr^tpr^  hy  a  mi^-_ 
the  grantees,  or  persons  who  areto  be  the  corporators  under 
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^S.,it.  Bagge's  c^se,  2  Brownl.  &  G.  100,  s.  c.  i  Roll.  Rep.  224;  Dr. 
SAlkew's  case,  4  Burr.  2200 ;  Rutter  v.  Chapman,  8  M.  &  W.  25 ; 
per  Wilmot,  J.,  Rex  v.  Vice-Chancellor  of  Cambridge,  3  Burr.  1661. 
This  is  analogous  to  the  general  rule  that  a  man  can  not  be  obliged  to 
accept  the  grant  or  devise  of  an  estate.  ToWnson  v.  Tickell,  3  B.  & 
Aid.  31."  See,  also,  Ang.  &  Am.,  §  83,  where  it  is  said,  if  a  charter 
is  granted  to  those  who  do  not  apply  for  it,  the  grant  is  said  to  be  in 
Jieri  till  acceptance.  We  need  not  inquire  whether  this  rule  extends 
to  municipal  corporations  in  this  country.  As  to  what  may  constitute 
an  acceptance  we  are  not  here  called  on  to  decide,  as  the  information 
expressly  shows  that  there  was  none  in  this  case  till  June,  1852, 
which  fact  is  admitted  by  the  demurrer. 

The  grant  of  the  charter  in  question,  then,  to  those  who   had  not^ 
appHed  for  it,^  wa;^, |jflj;„  ^rLp.^ex...niv:i^e^^  part  oT the  state;   a  consent i 

^^^k£SS^i^<>^i^S^'^^-^SSi^^^-^^^^  become  a"co"rp6ratton, 
mignt  oe  created   such  an   artificial  being^^  the   charter) 

offerecir  :Bu.t.an  flfeKOllLai^^te^li^iM  witprayvn.  '  'ijHKg^se, 
the  offer  made  by  the  state  in  1849  was  withdrawn  by  the  state  No- 
vember "T,"  i8^i""'By  't'he'n''''dOTraTiliig'th"at'^'o*^ofporation,  after  that 
date,  should  te  creafeH~except "pursuant  to  regulations  which  she,  in 
future,  through  her  iegislature  would  prescribe. 

This'pfeterided  corporation,  then,  was  not  created  before  Novem- 
ber I,  185 1,  and  it  could  be  created  afterward  only  by  the  concurrent 
consent  of  the  state  and  the  corporators.     But,  at  that  date,  the  con-H 
stLtution  prohibited  both  the  state  and  corporators  from  giving  consent/ 
to^ucti  a  corporation,  to  wit :   One  coming  into  existence1ftTfttigl*»al 
special  CWflytgl"}"'iBHct'*ljeSce  riecessariry  prohibited  'the "creatiorTthereof. J 
This  decisi6n'''''a'ccofds  with   that  of  the  supreme  court  of  thelMited 
States  in  Aspinwall  v.  Daviess  County,  22  How.,  p.  364,  where  it 
was  held  that  the  new  constitution  prohibited  a  subscription  of  ■  stock 
to  the  Ohio  and  Mississippi  Railroad  Company,   authorized  by  the 
charter  of  the  corporation,  granted  under  the  former  constitution  and 
actually  voted  by  the  people  of  the  county  under  that  constitution. 
^  Whether,  as  a  matter  of  fact,  the  charter  in  this  case  was  accepted 
under  the  old  constitution ,  must  be  determined  on  a  trial  of  the  cause 
belowL- 

Had  the  provision  in  our  constitution,  like  that  on  this  subject  in  the 
constitution  of  Ohio,  ordained  that  the  legislature  should  "pass  no 
special  act  conferring  powers,"  the  restraint  would  clearly  have  been 
imposed  alone  upon  future  legislative  action ;  but,  in  our  constitution, 
the  restraint  is  plainly  imposed  upon  the  creation,  the  organization 
of  the  corporation  itself.  See  The  State  v.  Roosa,  1 1  Ohio  St.  Rep.  16. 

Per  Curiam. — The  judgment  is  reversed  with  costs.  Cause  re- 
manded for  further  proceedings  in  accordance' with  this  opinion. 

Note.  The  original  act  provided  that  Allen  Hamilton  and  others  named 
"are  hereby  constituted  «  body  corporate,"  etc.  In  the  later  case,  State  v. 
Dawson,  22  Ind.  272  (1864),  it  appeared  that  the  charter  had  been  applied  for 
by  the  corjjorators ;  this  was  held  to  be  an  acceptance.  See  1807,  Ellis  v. 
Marshall,  2  Mass.  269,  3  Am.  Uec:  49,  supra,  p.  306;  18205  Lincoln  &  K.  B.  v. 
Richardson,  1  Maine  (l  Greenl.)  79,  10  Am.  Dec.  34;  1889,  Thomas  v.  Dakin, 
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22  Wend,  9,  supra,  p.  19;  1842,  State  v.  B.  &  0.  E.  E.,  12  Gill  &  J.  (Md.)  399, 
38  Am.  Dec.  317;  1847,  Haslett  v.  Wotherspoon,  1  Strob.  Eq.  (S.  0.)  209; 
1859,  Cypress  Pond  Draining  Co.  v.  Hooper,  2  Mete.  (Ky.)  350;  1870,  Lvona 
V.  Orange,  A.  &  M.  E.  Co.,  32  Md.  18;  1872,  Mason  v.  Finch,  28  Mich.  282; 
1875,  P.  W.  &  B.  E.  Co.  V.  Kent  Co.  E.  Co.,  5  Houst.  (Del.)  127 ;  1885,  Smith 
V.  Silver  Valley  M.  Co.,  64  Md.  85,  54  Am.  Eep.  760,  20  Atl.  1032;  1893, 
Atkinson  V.  Fennill,  14  Ky.  "Law  Eep.  922.  See  references. to  text-books, 
supra,  p.  411. 


Sec.  87.___Acceptance  may  be  inferred  from  signingarticles,  hold- 
ing meetings,  org^iizingand_actingas_a,c£JBaiaJtifiP. 

BENBOW  V.  COOK.i 

1894.     In  the  Supreme  Court  of  North  Carolina.     115  N.  C. 
Rep.  324-334>  44  Am.  St.  Rep.  454. 

fPlaintiff  sued  to  recover  possession  or  damages  for  non-delivery 
of  cotton  rriilfs  ma3imery"claime3  under  a  mortgage  from_the~"Crown 
Mills^rpoiration,  and  which  defendant  had  seized  as„sheri_ff  and  sold 
ua,der  executions  against  the  corporation,"] 

Avery,  J.  If  the  corporation  never  had  any  lawful  existence,  as 
the  defendant  contends,  of  course  it  did  not  authorize  the  execution 
of  "a" mortgage  some  months  after  it  is  claimed  that  it  was  duly  organ- 
ized. The  statute,  The  Code,  §  677,  provides  that  ([JAnyniimber  of 
persons,  not  less  than  three,  who  may  be  desirous  of  engaging  in  any 
business  not  unlawful,  except  building  railroads  or  banking  or  insur- 
ance, at  any  place  within  the  state,  rnay,  if  it  please  them,  become 
incorporated-  in  the  manner  f r>1 1  "win g^„^,'  jg^  It  seems  that  three  per- 
sons, Amos  Ragan,  O.  S.  Causey  and  R.  E.  Causey,  as  the  sole  cor- 
porators of  a  manufacturing  company,  having  ten  shares  each,  signal 
articles  of  agreement  before  the  clerk  of  the  superior  court  of  (juTlTord 
county,  '^'^hj.cjj.  ,w^rf;  ,,^"1?  rfetiorrj^j!],.  Havincr  complied  with  the  re- 
quirements as  to  the  forrn  of  the  aiticles  of  agreement  and  caused  the 
proper  record  to  be  made,  the  three  persons  named  as  sole  corpora- 
tors became  a  body  politic  for  the  purposes  set  forth  in  the  agreement. 
The  Code,  §§  678,  679.  When  j;orgorate  powers  are  granted  by  a 
special  instead  of^a  generaLact  of  the  legislature,  thfiie_  must  be  evi- 
'dencel)f  acceptance  by  the  corporator's  and  compliance^ witB— all  con- 
ditions precedent  prescribed  by  law,  in  order  to  show  affirmatively 
that  the  corporation  is  lawfully  organized.  But  in  our  case  every 
corporator  affixed  his  hand  and  seal  to  the  articles  of  agreement  re- 
corded,' and  by  such  signature  and  the  recording  of  the  instrsmjent, 
became  invested  with  jlLtbe.  powers  which  it  was  c^templated  by  1.gw 
to  confer  in  such  cases.  The  Code,  §  679.  Private  corporations  are 
formed  when  the  necessary  contractual  relations  are  created  between 
the  persons  clothed  by  law  with  the  powers  of  a  body  politic,  i  Mor- 
awetz  24.  The  existence  of  the  .company  de.pends  upon  the  fact  of 
the  acceptance  of  the  privilege  (i  Morawetz  26),  and  it  was  evidently 

^  Only  the  part  of  the  decision  relating  to  acceptance  of  charter  is  given. 
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■JheJiitent-iilAeJegislature  that^the  signature  to  the  articles  should  be 
deemed  an  acceptance,  leaving  no  other  condition  precedent  to  be 
peFformed,  except  "the  TeT5?!ir3ing~tTiis  being  a  sijfbstahtial  compliance 
wMrthe" requirements  of  the  law'.'  '  i  Morawetz,  32,  33"^  27  et  seq.  In 
suclTcale's  the  corporators  are  "Gsually  constituted  only  a  quasi-zor-^o- 
ration,  "whose  sole  function  is  to  bring  into  existence  the  corpora- 
tions consisting  of  the  real  body  of  stockholders."  But  in  our  case 
the  signers  of  the  .certifi-cata^as-apfieaja. from  the  recorded  articles  of 
agreement,  werfr-no-t  only  the  solg^corpojatorSj,  but  the  only  stock- 
holders, and,  as  between  themselves,  constituted  a  corporate  body, 
wanting  only  forrrial  organization  in  order  to   transact  business  with 

The  law,  intending  to  protect  the  rights  of  minorities,  requires  that 
notice  of  the  meetings  of  the  stockholders  of  a  corporation  shall  be 
given  to  every  person  who  holds  a  share  of  the  stock,  and,  if  no  other 
mode  of  notification  be  provided  in  the  charter  or  by-laws  of  a  com- 
pany, or  by  statute,  express  notice  must  be  given.  The  owner  of 
every  unit  of  interest  constituting  a  part  of  the  aggregate  body  of  stock 
is  entitled  to  the  opportunity  vvhich  due  notice  affords  him  of  protect- 
ing it,  by  being  present  and  participating  in  meetings,  i  Cook  on 
Stockholders,  §  574.  The  reason  for  this  rule  is  plainly  met,  so  far 
as  the  organization  of  the  company  is  concerned,  when  it  appears  that 
all  the  stockholders  assented  to  the  call  of  the  meeting,  participated 
in  it,  and  acquiesced  in  its  consequences  afterwards.  The  state  has 
not  complained  or  taken  any  steps  to  question  its  rights  or  annul  its 
powers  as  a  body  politic.  If  we  concede  that  section  665  oiJjQhe 
Code  was  intended  to  apply  in  such  a  case  as  this,  the  only  purpose 
of  the  legislature  in  enacting  it  was  to  provide  that  every  corporator 
should  have  notice  of  the,timje_and  place  of  a  meeting  for  organize- 
^Hori.  -  There  was  no  necessity  for  proving  a  com jjlian'ce" with  the 
statute,  when  every  person  interested  had  express  notice  and  partici- 
pated in  the  meeting.  Angell  &  Ames  on  Corporation,  §  492.  The 
strict  requirements  as  to  notice,  being  intended  to  protect  stockhold- 
ers, may  be  waived  by  them,  and  when  they  do  waive  it,  "the  meet- 
ing and  all  proceedings  are  as  valid  as  they  would  be  had  the  full 
statutory  notice  been  given."      i  Cook,  supra,  §  599. 

It  is  always  presumed  that  notice  is  given,  and  that  any  meeting  of 
which  a  minute  is  found  in  the  proceedings  of  the  stockholders  of  a 
corporation,  was  regularly  and  lawfully  held.  Cook,  §  600.  When 
a  party  assumes  the  burden  of  showing  irregularity,  and  actually 
shows  that  the  meeting  for  organization,  or  any  subsequent  one,  was 
not  called  in  the  manner  prescribed  by  law  or  the  by-laws  of  the  com- 
pany, the  action  of  the  meeting  will  nevertheless  be  declared  valid 
when  it  appears  that  every  stockholder  who  did  not  participate  in  the 
meeting  ratified  its  action  afterward.  Stutz  v.  Handly,  41  Fed.  Rep. 
531;  Nelson  v.  Hubbard,  96  Ala.  238;  Campbell  v.  Argenta,  etc., 
Co.,  51  Fed.  Rep.  i. 
.  If  the  three-diaartarSr-AmaiS-Ragan,  O.  S.  Causey  aad-R^E,^au- 
^^J-iiSSlllJ^'^^—iSly^'*-^""'-  "^t^^i^  ^^^V  being  also  the  holders  of 
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all  the  stock,  it  was  a  waiver  of  the  requirements  of  the  by-laws  that 
such  meeting  should  be  called  by  the  president  or  a  majority  of  the 
directors.  Nelson  v.  Hubbard,  supra ;  Jones  v.  "Turnpike"  Co.',  7 
Ind.  547.  Whether  the  directors  met  at  Greensboro  or  High  Point, 
and  wjiether  in  pursuance  of  previous"nbtice  or  not,  is  immaterial,  if 
in  fact'they  met"  together  and^agreed  to  create  the  mdebtednesTand 
authorize  The"  execution  of  the  iiiortgage  to  secure  itj^  theyj^lOS^" 
holders  and  directors,  constituting,  as  they  did,  the  whole  of  each 
body,  waived  objection  to  the  want  of  thenotTce  prescribed~By'the 
by-laws,  and  the  failure  to  make  a  record  of  "their  proceedings  at  that 
tittle  does  not  affect  the  validity  of  their  action";  Handly  vrStutz,"i39 
U.  S.  417.  The  sighing  of  the  "minutes  at  another  time  would  not 
affect  the  yalidity  of  the  action  of  the  board,  if  in  fact  all  three  met, 
discussed  the  question  of  executing  the  mortgage  and  agreed  to  what 
was  afterward  entered  on  the  minutes  and  signed  by  them.  It  is  true 
that  the  assent  of  each  of  the  three,  obtained  at  different  times  or 
places,  to  a  certain  course  of  proceedings,  would  not  bind  them,  be- 
cause it  would  not  be  the  action  of  the  directors  as  a  collective  body ; 
but  if,  j^s  a  body,,  they  assemble  together  and  conferred  in  taking  cer- 
tain action  they  waived  all  objection  to  irregularities,  thoughjhie  meet- 
ing may  have  been  informal  and  the  minutes  may jibt  have  been  then 
recorded.  The  case  of  Duke  v.  Markham,  f6<  N.  C.  i^i,  is  clearly 
distinguishable  in  that  there  the  stockholders  at  no  time  assembled  as 
a  body,  but  the  assent  of  each  individual  was  asked  and  obtained, 
separately.  It  is  not  contended  that  the  consent  of  each  individual 
has  the  same  force  as  the  concurrence  of  all  assembled  together,  given 
after  an  opportunity  to  discuss  their  proceedings,  interchange  views 
and  acquire  benefit  of  such  consultation.  *  *  » 
New  trial  granted. 

Note.  See  1833,  Russell  v.  McLellan,  14  Pick.  (Mass.)  63;  1839,  Penobscot 
Boom  Corp.  v.  Lamson,  16  Maine  224,  supra,  p.  283;  1840,  Newton  v.  Carbery, 
5  Cranch  C.  0.  632,  Fed.  Cas.  10,190;  l848,  31andford  Third  School  Dist.  v. 
Gibbs,  2  Gush.  (56  Mass.)  39;  1852,  Baldwin  v.  Hillsboro  &  C.  R.  Co.,  1  Ohio 
Dec.  532;  1855,  Taylor  v.  Newberne,  2  Jones  Eq.  (N.  C.)  141;  1864,  State  v. 
Dawson,  22  Ind.  272 ;  1872,  Lycoming  Fire  Ins.  Co.  v.  Buck,  1  Luz.  Leg.  Reg. 
(Pa.)  357;  1875,  Heath  v.  Silverthorn  Lead  M.  Co.,  39  Wis.  146;  1883,  McKay 
v.  Band,  20  S.  C.  156;  1894,  Glymont  Imp.  Co.  v.  Toller,  80  Md.  278,  30  AtL 
651 ;  1896,  Quinlan  v.  Houston  &  T.  Ry.  89  Tex.  356,  34  S.  W.  738.  See,  also, 
I  Thompson,  §§  60,  61 ;  III  Thompson,  §3652;  I Y  Thompson,  §§  5266,  5388, 
5416 ;  "VI  Thompson,  §  7703,  et  seq. ;  VII  Thompson,  §  8161.  And  other  text 
books  dted,  supra,  p.  397. 
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Sec.  88.    Acceptance  must  be  within  the  stafelDffering  the  charter. 
MILLER  V.  EWEE,  27  Maine  509,  46  AaJm^.  619,  infra,  p.  841. 


Sec.  89.    Renewals,  extensions  and  ameydn^nts,  must  also  be  ac- 
cepted, to  make  them  effective. 

COMMONWEALTH,  Ex  Eel.  CLAGHOto  E^  Al.  v.  OTJLLEN.i 

1850.     In  the  Supreme  Court  of  Pen^syIvania.      ,13^  Pa.  St. 
Rep.  I33-H5'  53  Am.  Decr45o. 

Error  to  the  Common  Pleas  of  Philadelphia  county. 

An  information  in  the  nature  of  a  gpeo  warranto  was  filed  in  the 
court  below  on  the  19th  of  May,  1849,  by  John  W.  Claghorn  and 
others,  to  show  cause  why  Peter  Cullen  and  others  claimed  to  enjoy 
the  franchises,  etc.,  of  The  Equitable  Life  Insurance  Company,  of 
Philadelphia.  It  set  forth  that  a  charter  was  granted  in  May,  1848, 
which  provided  that  the  corporate  powers  of  the  company  should  be 
exercised  by  a  board  of  trustees,  to  consist  of  six  persons  and  a  sec- 
retary, to  be  elected  on  the  second-  Monday  in  December,  annually, 
or  within  forty  days  thereafter.  Until  the  first  election  the  board  of 
trustees  was  to  consist  of  the  seventeen  persons  named  as  commis- 
sioners to  receive  subscriptions,  and  that  thereupon  the  company  went 
into  corporation,  and  Claghorn  was  elected  president;  that  on  the 
i8th  of  January,  1849,  within  the  forty  days  after  the  first  election 
should  have  been  held,  a  supplement  to  the  charter  was  passed,  which 
provided  that  the  board  of  trustees  should  thereafter  consist  of  seven- 
teen persons  and  secrfetary,  to  be  elected  by  the  stockholders  in  the 
manner  prescribed  by  the  charter,  and  that  the  board  as  it  consisted 
on  the  ist  of  January  immediately  preceding,  should  be  continued  in 
office  until  the  next  annual  election  thereafter;  that  while  the  com- 
pany were  in  operation  under  these  two  acts,  the  passage  of  another 
supplement  was  by  some  persons  obtained  on  the  9th  of  April,  1849, 
which  declared  that  the  board  of  trustees  should  thereafter  consist  of 
seventeen  persons,  to  be  elected  in  May,  annually,  the  first  election 
to  be  held  in  May,  1849,  and  repealed  the  supplement  of  January; 
that  the  act  last  mentioned  had  been  obtained  without  the  assent  of  ' 
the  board  of  trustees  or  of  the  company,  and  that  although  certain  of 
the  stockholders  might  have  assented  to  it,  such  assent  had  not  been 
given  by  the  trustees  nor  by  the  company  in  meeting  duly  convened, 
and  that  said  act  was  in  no  way  binding;  that  nevertheless  Peter  Cul- 
len, vice-president  of  the  company,  called  a  general  meeting  of  stock- 
holders, to  elect  seventeen  trustees  on  the  ^th  of  May;  that  the  board 

'  Arguments  omitted. 
27— WiL.  Casks. 
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of  trustees,  before  the  day  of  election  so  named,  passed  resolutions  re- 
fusing to  accept  the  last  supplernent  declaring  the  call  for  the  tpeet- 
ing  unautljorized,  and  appointing  a  committee  to  attend  at  the  meet- 
ing of  stockholders,  to  protest  against  any.  proceedings  under  that  call ; 
that  the  said  Cullen,  with  others,  still  persisted  in  convening  the 
meeting  of  stockholders  at  which'  the  defendants  were  elected  trustees, 
and  the  parties  so  elected  thereupon  ejected  the  old  board  of  trustees, 
and  usurped  the  franchises  of  the  company. 

The  answer,  after  admitting  the  incorporation  of  the  company  and 
its  goirig  into  operation,  set  forth  that  certain  of  the  defendants  who 
were  of  the  number  of  commissioners  and,  therefore,  of  the  first  board 
of  trustees,  were  not  informed  by  the  other  members  of  the  board  of 
the  iiltended  passage  of  the  supplement  of  January,  1849,  in  manner 
and  form  as  set  forth,  yet  that  it  was  produced  by  Mr.  Claghorn  at  a 
meeting  of  the  board  on  the  24th  of  January,  1849,  and  that,  although 
no  acceptance  thereof  was  ever  made,  either  by  the  board  or  the  stock- 
holders, that  the  '  trustees  continued  to  hold  their  offices  under  it;  that 
while  thus  in  office  the  supplement  of  April  was  passed,  which  was 
not  only  done  with  the  knowledge  of  a  large  number  of  the  trustees, 
but  that  the  majority  in  value  of  the  stockholders  signed  an  acceptance 
of  it  and  held  an  election  in  pursuance  of  its  provisions.  The  answer 
set  forth  at  length  the  proceedings  of  this  election.  To  this  the  relators 
demurred. 

The  court  below  decided  that  there  had  been  no  such  acceptance  of 
either  supplement  as  to  render  it  binding  on  the  corporation,  and 
made  the  following  decree: 

This  cause  came  on  to  be  heard  at  the  June  term,  and  was  ai-gued 
by  counsel,  and  thereupon,  upon  consideration  thereof,  the  court  do 
order,  decree  and  adjudge  as  follows,  this  twenty-ninth  day  of  Sep- 
tember, A.  D.  1849,  to  wit: 

That  judgment  of  ouster  be  entered  against  the  defendants,  and  for- 
asmuch, as  in  the  opinion  of  the  court,  the  relators  are  not  entitled  to 
possess  and  enjoy  the  offices  and  franchises  of  the  said  "Equitable 
Life  Insurance  Company,"  the  court  do  order  an  election  to  be  held 
for  trustees  of  said  company  at  a  general  meeting  of  the  stockholders 
convened  for  that  purpose  by  ten  days'  public  notice  in  two  or  more 
of  the  daily  papers  of  the  city  of  Philadelphia,  on  Thursday,  the 
eleventh  day  of  October,  A.  D.  1849,  between  the  hours  of  ten  a.  m. 
and  two  e.  m.,  and  the  court  do  appoint  Frederick  Fraley,  Charles  F. 
Lex  and  William  G.  Alexander,  Esqs.,  trustees  to  take  charge  of 
said  corporation  until  others  shall  be  elected  in  their  stead,  pursuant 
to  the  laws  of  this  commonwealth,  regulating  said  corporation  and 
this  order  of  court;  and  the  court  do  direct  that  the  trustees  appointed 
as  aforesaid  by  this  decree,  shall  give  the  public  notice  aforesaid,  and 
shall  be  the  judges  at  said  election  and  shall  receive  the  votes  of  said 
stockholders  duly  qualified  to  vote,  and  shall  make  return  to  the  court 
on  Saturday,  October  13,  1849,  of  the  proceedings  to  be  had  by  virtue 
of  this  decree. 

The  relators  objected  to  this  decree  being  entered  on  the  ground 
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that  the  argument  had  been  directed  to  the  validity  of  the  April  sup- 
plement, and  not  to  that  of  January.  An  argument  was  then  ordered 
by  the  court  as  to  the  efficacy  of  the  January  supplement,  and  in  the 
meantime  no  decree  was  entered.  After  this  argument  the.  decree 
was  entered  as  above.  •  •      , 

The  relators  took  out  a  writ  of  error,  of  which  they  notified  the 
three  trustees  appointed  by  the  court,  and  warned  them, not  to  pro- 
ceed with  the  election.  The  court  below,  under  the  15th  section  of 
the  act  of  13th  of  June  1836  (Pur.  990,  quo  warranto),  then  made  a 
decree  awarding  execution  of  their  former  decree,  notwithstanding 
the  writ  of  error.  The  election  was  held  and  six  of  the  defendants 
elected  trustees.  These  proceedings  the  court  confirmed  and  author- 
ized the  delivery  of  the  property,  of  the. corporation  by  the  three  trust- 
ees appointed  by  the  court,  to  the  trustees  thus  elected.- 

The  relators  assigned  for  error: 

1.  "That  the  court  below  erred  in  deciding  that  the  relators  were 
not  entitled  to  possess  and  enjoy  the  offices  and  franchises  of  the 
Equitable  Life  Insurance  Company. 

2.  "That  said  court  erred  in  ordering  that  an  election  for  trustees  of 
said  company  be  held  on  October  i.i,  1849,  and  in  appointing  Fred- 
erick Fraley,  and  others,  trustees  to  take  charge  of  the  corporation  in 
the  interim." 

Bell,  J.  So  far  as  we  may  judge  from  the  pleadings  and  accom- 
panying exhibits,  under  which  the  cause  is  brought  before  us,  it  pre- 
sents the  history  of  a  struggle  between  rival  parties  for  the  govern- 
ment of  a  private  corporation,  pending  which,  each  has  sought  the 
aid  of  special  legislation,  apparently  too  hastily  accorded  to  both. 
Such  a  course  is  usually  detrimental  to  the  best  interests  of  companies 
entrusted  with  the  management  of  capital ;  and,  it  is  to  be  feared,  the 
present  instance  can  not  be  esteemed  an  exception.  Both  the  supple- 
mental acts,  here  in  question,  propose  to  graft  upon  the  original  act 
of  incorporation,  some  very  material  alterations.  Each  provides  for 
an  increase  in  the  number  of  trustees  and  for  changing  the  time  of 
their  election.  The  earlier  of  them  continued  in  office  for  an  addi- 
tional year  the  first  board  of  managers,  and  directs  the  election  of  a 
secretary  by  the  whole  body  of  corporators.  If,  under-  the  facts  de- 
veloped, this  is  to  be  regarded  as  a  valid  amendment  of  the  charter, 
the  second  supplement  of  April,  1849,  becomes  of  decisive  impor- 
tance, not  only  because  it  fixes  a  new  time  for  the  annual  election, 
and  restores  the  appointment  of  secretary  to  the  board  of  trustees, 
but  by  force  also  of  its  repealing  clause,  is  destructive  of  the  first 
supplement.  Should,  however,  this  be  decreed  invalid,  then  the 
changes  proposed  by  the  younger  enactment,  in  the  organization  of 
the  board,  as  originally  designed,  and  the  time  of  the  election  of  its 
members,  must  be  deemed  radical  in  their  character. 

Of  the  numerous  decisions  that  have  been  pronounced  on  this  sub- 
ject, it  is  unnecessary  to  bring  to  view  other  than  the  case  of 
Dartrhouth  College  v.  Woodward,  4  Wheat.  518,  and  our  recent  deter- 
mination of  in  Brown  v.  Hummell,  6  Barr.  86,  to   prove   that  sub- 
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stantive  alterations,  such'  as  those  proposed  by  each  of  these  supple- 
mentary acts,  are  not  to  be  taken  as  parcel  of  a  private  ■  charter, 
without  the  previous  concurrence  of  the  corporators,  manifested  in 
some  way  recognized  by  the  law.  Unless  so  sanctioned  they  are 
esteemed  as  unauthorized  interferences  vvith  a  solemn  compact  be- 
tween the  public  and  the  individuals  composing  the  corporation,  and, 
thesrefore,  obnoxious  to  the  constitutional  prohibition  touching  the 
obligation  of  contracts.  Whether  this  sanction  has  been  extended  to 
berth,  or  either  of  the  supplements  of  January  and  April,  are  the  lead- 
ing questions  presented  for  decision.  Each  of  the  contending  parties 
claim  this  advantage  for  the  enactment  of  their  own  procurement,  and 
deny  it  to  the  antagonist  statute.  Neither  of  them,  however,  pretend 
that  there  was  any  express,  formal  and  recorded  act  of  acceptance,  either 
by  the  corporators  at  large  or  the  board  of  trustees,  nor,  as  will  be  pres- 
ently seen,  was  this  absolutely  necessary.  That  the  then  board  of 
trustees  tacitly  gave  their  assent  to  the  older  supplement  is  not  to  be  de- 
nied, for,  while  the  petition  in  effect  Asserts  this,  the  answer  admits  it  was 
produced  as  a  recognized  act  by  the  president  of  the  board;  at  a  meet- 
ing held  on  the  24th  of  January,  1849,  and  that  the  trustees,  including 
several  of  the  defendants,  continued  to  hold  their  offices  by  virtue  of 
the  supplement  after  the  period  for  which  they  were  first  appointed. 

Had  these  officers  been  clothed  with  power  to  accept  or  reject  this 
statute,  it  is  not  to  be  doubted,  their  silent  acquiescence  in  its  provis- 
ions and  continued  exercise  of  authority  by  virtue  of  it,  would  have 
been  sufficient  to  establish  their  assent. 

Anciently,  indeed,  it  was  supposed  that  from  the  very  nature  of 
an  artificial  corporate  body,  it  could  legally. manifest  its  acts  and  con- 
clusions only  by  the  use  of  its  corporate  seal,  affixed  to  a  deed  in  pur- 
suance of  authority  previously  given.  But  this  idea  has  long  since 
given  way  to  the  more  reasonable  doctrine  that  the  -act  of  assent 
of  a  coi'poration  may  be  inferred  from  such  circumstances  of  com- 
mission or  omission  as  would  raise  a  similar  presumption  in  favor  of 
or  against  a  natural  person.  Corporations^  it  is  now  held,  tnay  be 
affected  by  implication^  just  as-  individuals  are,  and  where  its  action 
or  acquiescence  are  the  natural  result,  or  necessary  accompaniment  of 
some  other  supposed  precedent  fact,  the  existence  of  that  fact  will  be 
a'ssumed,  both  for  purpose  of  charge  and  discharge.  In  the  leading 
case  of  the  Bank  of  the  United  States  v.  Dandridge,  1 1  Wheat.  70, 
Mr.  Justice  Story  stated  the  principles  thus:  "Acts  done  by  corpora- 
tion, which  pre-suppose  the  existience  of  other  acts  to  make  them 
legally  operative,  are  presumptive  proof  of  the  latter,"  and  this  is 
true,  though  no  minute  of  them  can  be  found  ainong  the  records 
of  the  corporation.  By  way  of  illustration,  he  instanced  the  case 
of  one  notoriously  acting  as  cashier  of  a  bank,  and  so  recognized  by  the 
directors,  which  is  sufficient  of  itself  to  raise  a  presumption  of  his  due 
appciintment,  and  his  acts  as  cashier  will  bind  the  institution,  though 
no  written  proof  of  the  appointment  can  be  produced.  Both  in 
England  and  with  us,  this  principle  has  been  liberally  extended  and 
■applied,  where  the  questions  were  of  the  acceptance  of  a  charter.    In 
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this  country,  where  private  corporations  are  very  numerous,  and  con- 
stant use  of  their  privileges  naturally  engenders  indolence  in  the  crea- 
tion of  regular  evidence  of  corporate  acts,  and  negligence  in  its  pres- 
ervation, the  recognition  of  presumptions,  as  legitimate  sources  of 
proof,  was  a  legal  necessity.  While,  therefore,  a  charter  granted  to 
persons  who  have  not  solicited  it^  is  said  to  be  in  fieri  until  after 
acceptance^  yet  it  is  not  indispensable  to  show  a  -written  instrument, 
or  even  a  vote  acceding  to  the  grant,  unless  the  charter  expressly  pro- 
hibit it;  every  formality  inay  be  presutned,  frofn  a  continual  exercise 
of  the  corporate  powers. 

This  is  also  true  of  assent  to  a  new  or  additional  charter  by  an  ex- 
isting corporation,  which  may,  in  like  manner,  be  inferred  from  acts 
or  omissions  inconsistent  with  any  other  hypothesis;  and  where  the 
new  grant  is  beneficial  in  its  aspect,  it  is  thought  very  little  is  required 
to  found  a  presumption  of  acceptance.  Bank  v.  Dandridge,  12  Wheat. 
71 ;  The  Charles  River  Bridge  v.  Essex  Bridge,  7  Pick.  334 ;  Trott  v. 
Warren,  2  Fair'd  227 ;  Bridge  Co.  v.  Bragg,  2  N.  H.  Rep.  102 ; 
Riddle  v.  Proprietors  of  Canals,  7  Mass.  184;  Penobscot  Co.  v. 
Lawson,  4  Shep.  924;  Kings  v.  Avery,  i  Term  Rep.  575;  s.  c.  2 
Term  Rep.  515;  Newling  v.  Francis,  3  Term  Rep.  189. 

Nay,  a  single  unequivocal  act  may  be  potent  enough  conclusively  to 
establish  assent;  as,  for  instance,  if  a  suit  be  brought  and  persisted  in, 
where  it  could  be  sustained  only  under  the  provisions  of  the  amended 
charter.  A  similar  observation  was  made  in  deciding  the  Lincoln 
and  Kentucky  Bank  v.  Richardson,  i  Greenl.  Rep.  460,  and  the 
court  added  that  the  stockholders  of  the  bank  are  bound  by  every  act, 
which  amounts  to  an  acceptance  on  the  part  of  the  directors.  But  if 
by  this  was  meant  that  the  whole  body  of  the  corporation  may  gener- 
ally be  so  bound  by  the  acts  of  their  agents,  selected  to  administer  the 
affairs  of  the  corporation,  the  proposition  can  not  be  acceded  to. 

As  is  well  remarked  of  this  proposition  in  another  place,  it  is 
founded  upon  the  consideration  that  certain  persons  have  been  in-" 
vested  with  sufficient  power  to  bind  the  whole  body  by  their  accept- 
ance, for  where  it  is  otherwise  the  charter  must  be  accepted  by  a  ma- 
jority of  the  whole  number  of  the  company.  Angell  &  Ames  on  Cor- 
porations, 53.  Corporate  powers  'are  usually  distinguished  into  leg- 
islative, electoral  and  administrative ;  in  private  corporations  ag- 
gregate, though  sometimes  all  the  members  act  immediately  in  the  ad- 
ministration of  its  affairs,  usually,  for  the  sake  of  convenience,  the 
direct  m.anagement  is  entrusted  by  the  charter  to  certain  officers,  or 
board  of  managers,  elected  by  the  members  at  large,  though  deriving 
their  ordinary  powers  from,  the  act  of  incorporation.  These  offcers 
exercise  the  legislative  and  adm.pnistrative  functions — the  fortner  in 
the  institution  of  by-laws  for  the  general  government  of  the  company, 
the  latter  in  the  superintendence  and  execution  of  its  general  business. 
Union  Turnpike  Company  v.  Jenkins,  i  Caine  381. 

In  other  instances,  a  select  few,  representing  all  those  interested  in 
the  object  of  the  association,  are  erected  into  and  vested  with  all  the  pow- 
ers of  a  corporation,  and  sometimes  the  selected  branches  are  divided  into 
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distinct  classes,  as  is  the  case  in  the  corporation  of  St.  Mary's  Churcb, 
in  this, city.  When  the  corporate  existence  is  devolved- on  a  board  of 
officers,  they  not  only  wield'  the  whole  corporate  authority,  but  may 
apply  for  and  agree  to  radical  changes  in  the  instrument  to  which 
they  owe  their  corporate  being.  When  such  a  board  is  separated 
into  intregal  parts,  occupying  distinct  positions,  both  must  concur  in 
any  act,  having  for  its  object  an  alteration  of  the  fundamental  law, 
though  in  the  exercise  of  the  ordinary,  powers  of  a  corporation,  they 
act  jointly,-  and  are  governed  by  a  majority  of  the  united  bodies. 
Case  of  St.  Mary's  Church,  8  S.  &  R.  517.  But  these  and  other 
authorities  evidence  that  where  the  whole  body  of  stockholders^  or 
other  persons  in  interest^  compose  the  corporation.,  the  right  of  assent- 
ing to  any  proposed  change  in  the  charter  resides  in  thetn,  though 
ordinarily  represented  by  a  board  of  directors  charged  with  the  exer- 
cise of  the  corporate  powers.  These  in  their  capacity  of  managers 
have  no  authority^  either  to  call  for  or  assent  to  a  change  of  the  cor- 
porate constitution,  but  by  the  agreem.ent  of  a  majority  of  the  corpo- 
rators. Being  neither  legislative  nor  ad?ninistrative,  the  express 
assumption  of  such  authority  by  the  servants  of  the  corporation  would 
be  an  usurpation,  for  it  is  paramount  not  only  to  every  corporate  func- 
tion, but  the  constitution  itself,  and  as  it  m.ay  touch  the  very  existence 
of  the  body,  it  can  only  be  exerted  by  that  body.  It  can  not  then  be 
said  that  the  assent  of  the  original  trustees  to  the  Januaiy  supplement 
is  such  an  act  of  acceptance  as  will  bind  the  corporation.  .  Yet,  as  we 
have  seen,  a  long  acquiescence  by  the  members  of  the  company  in 
acts  and  declarations  of  the  trustees,  recognizing  the  supplement  as 
part  of  the  charter,  might  constitute  conclusive  evidence  of  assent  to 
it.  Was  there  here  any  such  acquiescence  ?  Is  there  anything  shown 
from  which  we  can  safely  draw  the  inference  that  the  company,  know- 
ing of  the  supplement,  agreed  to  it- as  a  portion  of  their  constitution.' 

Perhaps  it  may  be  said  that  as  the  terms  of  the  additional  grant 
were  favorable  to  the  company,  slight  ciixumstances  would  justify  a 
presumption  of  acceptance.  But  is  there  any  ground,. however  nar- 
row, upon  which  we  can  safely  erect  such  an  hypothesis  ?  I  have 
looked  with  some  solicitude,  but  in  vain,  for  a  precedent  that  might 
justify  an  affirmative  answer  to  this  proposition,  to  which  my  judg- 
ment refuses  its  assent. 

It  does  not  appear  that  the  company  was  ever  officially  notified  of 
the  enactment.  The  defendants  swear  it  was  first  produced  at  a 
meeting  of  the  board  by  Mr.  Claghorn,  then  president,  on  the  34th  of 
January.  By  the  provisions  of  the  original  charter,  the  trustees  then 
in  office  might  legally  continue  until  about  that  time.  From  thence 
until  the  enactment  of- the  second  supplement,  was  a  little  over  two 
months.  During  this  interval  we  are  not  informed  that  the  trastees 
or  their  agents  perform'ed  any  official  aict,  or  distinctly  exerted  the 
corporate  power  with  the  knowledge  of  their  constituents.-  For  aught 
the  pleadings  sho\v,  they  sat  still  with  folded  arms,  doing  nothing, 
and  requiring  nothing.  '  Now  it  seems  to  me,  that  the  mere  omission 
of  the  stockholders  to  assemble  in  formal  meeting  within  that  period. 
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for  the  purpose  of  electing  other  trustees,, affords  no  presumption  of 
assent  sufficient  to  fasten  upon  them  radical  changes  of  their  charter. 
Mere  non-action  for  so  brief  a  time  ought  not  to  draw  after  it  a  con- 
sequence so  serious,  particularly  when  it  is  recollected  that  the  call  of 
such  a  meeting  would  come  most  appropriately  from  the  board  itself. 
In  answer  to  this  it  is  not  sufficient  to  suggest  that  a  failure  to  elect 
trustees  ought  to  be  received  as  strong  proof  of  acceptance ;  since, 
without  this,  a  dissolution  of  the  corporation  rnust  ensue.  Perhaps, 
anciently,  such  would  have  been  the  result ;  but  the  present  doctrine 
is,  that  a  corporation  does  not  become  defunct  from  a  sinjple  neg- 
lect to  elect  officers,  while  the  capacity  to  elect  remains  in  the  mem- 
bers. Lehigh  Bridge  Co.  v.  Lehigh  C.  &  N.  Co.,  4  Rawle  24;  Slee 
V.  Bloom,  5  John.  Ch.  Rep.  336.  It  is  said  a  corporation,  possesses  a 
strong  and  tenacious  principle  of  vitality.  ^Corp.  of  Colchester  v.  Sea- 
ber,  3  Burr.  18 16),  and  it  therefore  requires  a  long  no?i-user  of  fran- 
chises to  induce  the  courts  to  presume  a  surrender  of  corporate  rights. 
Briggs  V.  Penniman,  i  Hopk.  Ch.  Rep.  300. 

It  follows  the  argument  derives  no  aid  from  this  source  to  establish 
a  presumption  of  assent.  But  is  there  not  evidence  of  positive  dis- 
sent.' We  find  that  ve:ry  shortly  after,  its  passage  a  sentiment  of  act- 
ive hostility  to  the  first  supplement  is  manifested  by  a  majority  in 
number  and  value  of  the  stockholders.  When  this  began,  we  are  not 
precisely  informed,  but  we  know  that  in  less  than  three  months 
after  the  date  of  the  objectionable  enactment,  the  feeling  of  opposi- 
tion led  to  its  repeal.  It  is  fair,  therefore,  to  infer  it  commenced  at 
the  moment  the  law  was  communicated  to  the  board  of  trastees.  Hovv, 
then,  with  a  knowledge  of  this  important  fact,  can  we  regard  the  as- 
sertion that  a  majority  of  the  company  had  agreed  to  accept  it  as  an 
approved  amendment  of  the  first  act  of  incorporation  ?  It  is,  how- 
ever, claimed  that  the  supplement  of  April  recognizes  that  of  Janu- 
ary to  be  in  full  force,  because  the  latter  repeals  the  former.  The 
position  is  that  if  invalid,  a  formal  repeaKof  the  unaccepted  act  was 
unnecessary.  Admitting  this,  I  am  at  a  loss  to  perceive  how  mere 
supererogation  can  derive  an  unintended  positive  effect  from  its  non- 
usefulness.  Besides,  the  repealing  clause  is  not  the  work  of  the  dis- 
senting members  of  this  corporation.  Their  rights  are  consequently 
unaffected  by  it.  But  the  argument  in  favor  of  the  first  supplement 
is  chiefly  founded  upon  certain  passages  in  the  answer  of  the  defend- 
ants, by  which  it  is  said  they  concede  the .  first  board  of  trustees  were 
continued  rightfully  in  office  by  virtue  of,  this  supplement.  It  is  ob- 
vious, however,  these  passages  are  but  echoes  of  the. relator's  petition, 
introduced,  not  in.  confirmation  of  it,  but  with  reference  to  the  im- 
mediately preceding  denial  of  acceptance  formally  averred,  and  thus 
putting  in  issue  the  title  of  the  relators.  It  is  replied,  this  denial  is 
not- responsive  to  the  bill,  which  does  not  distinctly  aver  acceptance. 
I  think  this  is  a  mistake.  Although  in  this  part  of  the  complaint 
there  is  no  direct  assertion  of  the  assent  of  the  cojnpany  to  the'  Janu- 
ary supplement,  the  act  is  distinctly  referred .  to  as  an  operative -poi'- 
tion  of  the  charter,  which  it  could  not  be  without  acceptance.     But 
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were  this  not  so,  the  counter  allegation  would  be  by  no  means  value- 
less. In  equity  proceedings,  the  distinction  seems  to  be  that  an  an- 
swer, if  responsive,  is  evidence  of  the  fact  it  alleges,  requiring  testi- 
mony to  rebut  it,  but  if  the  matter  set  forth  be  not  responsive,  it  is 
not  evidence  of  that  matter  at  all,  but  must  be  proved,  i  Smith's 
Ch.  Pr.  272,  in  note ;  Clark's  Executors  v.  Van  Ramsdyk,  9  Cranch 
160;  Hart  V.  Ten  Eylc,  2  Johnson's  Ch.  Rep.  90.  But  this  is  in  fact 
a  proceeding  at  common  law.  Under  its  system,  a  new  defensive 
averment,  if  it  answers  the  plaintiff's  case,  is  admissible.-  As,  under 
our  act  of  1840,  to  be  presently  more  particularly  noticed,  the  relator's 
title  may  be  put  in  issue  under  the  quo  warranto,  any .  allegation 
affectinig  it  may  be  material,  and  its  truth  will  be  conceded  by  a  de- 
murrer. If,  therefore,  in  this  instance,  we  adhered  strictly  to  tech- 
nical rule,  we  might,  perhaps,  be  compelled  to  say  that  the  plaintiffs, 
by  their  demurrer,  admitted  the  non-acceptance  of  the  first  settlement 
and  are  thus  concltided  now  to  deny  it.  But  as  vve  think  neither 
party  contemplated  this,  when  framing  their  pleadings,  we  prefer  to 
rest  our  conclusions,  as  to  this  part  of  the  case,  on  the  absence  of 
reliable  proof  of  assent,  either  direct  or  inferential. 

This  brings  us  to  the  second  question,  whether  there  is  an  evidence 
of  the  acceptance  of  the  April  supplement  ?  Our  own  determination 
in  Shortz  v.  Unangst,  3  Watts  &  Serg.  45,  following  earlier  decisions, 
settles,  that  to  make  a  vote  of  acceptance  valid,  as  the  act  of  a  corpora- 
tion., it  should  be  passed  at  a  meeting  duly  convened,  after  notice  to  all  the 
m.embers.  In  such  cases,  congregated  deliberation  is  deemed  essential, 
and  where  an  opportunity  for  this  is  afforded,  the  decision  of  a  majority 
is  binding,  if  no  other  mode  be  prescribed  by  the  charter.  The  private 
procurement  of  a  written  assent,  signed  by  the  majority  of  the  members, 
will  not  supply  the  wAnt  of  a  meeting.  Such  an  expedient  deprives 
those- interested  of  the  benefit  of  mutual  discussion,  and  subjects  them  to 
the  hazard  of  fraudulent  representation  and  undue  influence.  Not- 
withstanding the  objection,  however,  it  seems  to  be  agreed  that  a  written 
acceptance,  though  not  executed  at  a  meeting,  may  be  sufficient,  if  signed 
by  all  the  stockholders  or  parties  in  interest.  Davies  v.  Hawkins,  3 
Maul.  &  Selw.  488;  Stow  v.  Wyse,  7  Conn.  Rep.  214;  Livingston  v. 
Lynch,  4  John.  Ch.  Rep.  573 ;  St.  Mary's  Church,  6  Serg.  &  Rawle 
498.  As  this  is  not  true  of  the  paper  of  the  9th  of  April,  1849,  the 
defendants  very  properly  disclaim  it,  as  furnishing  evidence  of  accept- 
ance. But  they  rely  on  the  unanimous  act  of  the  majority  of  stock- 
holders at  a  meeting  convened  by  public  advertisement,  for  the  pur- 
pose of  electing  trustees,  at  which  those  now  exercising  that  office 
received  the  whole  number  of  votes  of  those_  in  attendance.  I  con- 
cede there  can  scarcely  be  stronger  evidence  of  acceptance  than  that 
furnished  by  an  election  of  corporate  officers  in  pursuance  of  a  new, 
or  the  alteration  of  an  old  charter.  King  v.  LarwoadJ  i  Lord  Raym. 
32  ;  Lewling  v.  Francis,  3  Term  Rep.  189.  Yet,  like  other  corporate 
acts,  it  is  but  presumptive  evidence  of  the  prior  assent  of  the  company,  - 
by  a  vote  of  its  members,  at  some  supposed  meeting,  or  at  least  of  a 
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deliberate  waiver  of  a  vote  by  all  in  the  corporation  having  that  right. 
But  how  can  such  a  presumption  be  entertained,  in  the  face  of  a  re- 
monstrance against  the  proposed  election,  made  by  some  of  the  mem- 
bers on  the  ground  of  non-acceptance  of  the  younger  supplement? 
This  is  obviously  out  of  the  question.  The  record  shows  that  the 
same  persons  who  signed  the  written  acceptance,  also  signed  the 
requisition  for  a  new  election  of  trustees,  claiming  to  be  a  majority  of 
the  stockholders ;  and  that  the  votes  subsequently  cast  were  by  the 
same  individuals. 

All  this  was  done  in  disregard- of  a  formal  resolution,  adopted  by 
those  then  claiming  to  be  trustees,  repudiating  the  last  supplement, 
and  denouncing  as  illegal  the  election  proposed  to  be  held  under  it. 
This  resolution  was  communicated  by  a  committee  appointed  for  that 
purpose,  to  the  subsequent  electoral  meeting,  but  without  effect.  It 
will  not  do  to  say  the  resolution,  as  the  act  of  a  defunct  body,  was 
naught.  It,  at  least,  served  to  express  dissent,  entertained  and  ex- 
pressed by  a  portion  of  the  members — a  dissent  that  could  only  be 
legally  overcome  at  a  meeting  regularly  convened  to  consider  the  pro- 
posed amendment.  The  opportunity  to  deliberate,  and,  if  possible, 
to  convince  their  fellows,  is  the  right  of  the  minority,  of  which  they 
can  not  be  deprived  by  the  arbitrary  will  of  the  majority.  That  the 
call  for  an  election,  and  the  subsequent  steps  were  in  contempt  of  this 
right,  is  manifest.  The  attempt  consequently  defeats  itself.  We  have, 
therefore,  no  hesitancy  in  holding  there  is  an  entire  want  of  proof 
of  the  acceptance  of  either  supplement. 

Was  the  court  of  common  pleas  authorized  so  to  declare  in  this 
proceeding,  and  so  decree  a  new-  election  ?  The  relators  insist  the 
only  question  before  that  court  was  as  to  the  binding  efficacy  of  the 
April  supplement;  and  that  their  title  as  trustees  under  the  act  of 
January  was  not  in  issue.  But  this  objection  proceeds  from  too  nar- 
row an  estimate  of  the  act  of  the  13th  of  April,  1840;  though  the  12th 
section  of  that  statute  speaks  only  of  disputes  between  persons  claim- 
ing to  be  duly  elected  to  fill  any  office,  its  purview  is  broad  enough  to 
cover  all  questions  arising  on  writs  of  quo  warranto^  between  rival 
claimants  of  elective  offices,  though  some  of  them  may,  as  here,  claim 
to  hold  by  temporary  legislative  appointment.  The  object  of  the  stat- 
ute is  to  invest  the  court  with  power  to  settle  the  pretensions  of  all  the 
claimants  in  the  same  proceeding,  whether  they  be  complainants  or  de- 
fendants, and  whether  in  or  out  of  possession.  To  exclude  from  its  op- 
eration corporate  officers,  who,  like  these  plaintiffs,  derived  their  first 
appointment  from  the  act  of  incorporation,  in  anticipation  of  a  regu- 
lar election,  would  be  to  sacrifice  to  literal  interpretation,  the  plain 
intent  of  the  law-givers.  The  act  speaks  of  disputed  elections  between 
persons  claiming  to  be  duly  elected,  and  these,  doubtless,  were  prin- 
cipally regarded  in  passing  its  provisions.  But  cases  like  ours  are 
within  the  mischief  intended  to  be  remedied,  and  so  questionless 
within  the  equity  of  t)ie  statute,  which,  being  highly  remedial,  ought 
to  be  so  literally  construed  as  to  secure  the  attainment  of  substantial 
justice.     Here,  then,  is  a  case  of  contested  election,  intimately  con- 
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nected  with  the  title  set  up  by  the  plaintiff  and  almost  necessarily  in- 
volving an  investigation  of  it.  .Being  within  the  object  of  the  act, 
which  was  .to  end  disputes  at  a  blow,  that  title  was  as  open  to  inquiry 
as  the  defendants.  .  The  result  shows,  that  neither  party  was  entitled 
to  enjoy,  and  this  put  it  within  the  authority  of  the  court  to  order  a 
new  election.  This  conclusion  leaves  to  the  company  the  right  of  de- 
termining, in  an  orderly  way,  whether  it  will  accept  of  either  supple- 
ment as  an  amendment  of  its  charter,  and  if  so,  which  of  them.''  The 
dispute  now  existing  may  be  so  settled  as  to  leave  rio  room  for  future 
contest — a  consummation. much  to  be  desired  by  a  business  corpora- 
tion situate  as  this  is.  It  is  gratifying  to  find  that  the  conclusions  of 
the  law  are  thus  in  harmony  with  the  best  interests  pf  the  corporators, 
and  we  accordingly  recommend  that  steps  be  taken  as  soon  as  prac- 
ticable to  determine  this  u,nhappy  disagreement. 
Proceedings  affirmed. 

Note.  See  1854,  Troy  and  R.  Co.  v.  Kerr,  17  Barb.  (N.  Y.)  581;  1859,  Ban- 
gor, O.  &  M.  R.  Co.  V.  Smith,  47  Maine  34;  1866,  City  of  San  Antonio  v. 
Jones,  28  Tex.  19;  1874,  Kenton  County  Court  v.  B.  L.  T.  Co.,  10  Bush  (73 
Ky.)529;  1876,  Cincinnati,  H.  &  D.  E.  Co.  v.  Cole,  29  Ohio  St.  126;  1879, 
State  V.  Sibley,  25  Minn.  387;  1889,  Gibbs  v.  Baltfrnore  C.  G.  Co.,  130  U.  S. 
396,  9  Sup.  Ct.  553;  1892,  Miller  v.  Am.  Mut-.'Acc.  Ins.  Co.,  92  Tenn.  167,  20 
-L.  R.  A.  765;  1896,  State  v.  Taylor,  55  Ohio  St.  61,  44  N.  E.  Rep.  513. 


ARTICLE  III.   THE  CHAKTER — -EPS  CONTENTS. 


See.  90.  In  general.  Th^  ';JJJea:5pa^Jnstrumwlt■s,,.efi6cting,Jn- 
corporatjfl^^may  be/ffltirri.ertttts,  consisting^  ot  statutes,  articles 
of  association,  deeda  .of  settlement ,1  by-laws  and  notices,  some 
of  which  are.u5uaTI}|  r.eqriired  tp  bl  recorded  and  others  pub- 
lished. The  convehtote  qj-tising  same  short  term  to  express 
all  of  thefe  f undam AtaJ,  -acts  and/Instruments  has  led  to  the 
adoption  of  '  constc^mr'  instrumenh .'  "  Field  on  Corpora- 
tions,  J  20. 

Note.    See  supra,  p.  133. 


Sec.  91.    Under  special  charter  from  the  king,  illustration  : 

1769.     The  Dartmouth  College  Charter. 

After  a  preamble  s'etting  forth  the  circumstances  and  reasons  for  granting 
a  charter,  it  proceeds :  "Know  ye,  therefore,  that  we  *  *  *  do  of  our 
special  gjcace^certain  knowledge,  and,  mere  motion,  by  and  with  the  advice 
of  our  counsel  fur  bUld  province,  Dy  thyHH  prtJ^euts,  will,  ordain....grant  and  con- 
stitute that  there  be  a  college  erected  in  our  said  jjrovince  of  New  Hampshire 
by  the  name  of  Dartmouth  College,  for  the  education  and  instruction  of  youth 

Note.  See  the  full  charter  of  Dartmouth  College,  given  in  4  Wheat.  (U.  S.) 
Reports,  pp.  *519-538. 
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of  the  Jndian  trijafes  in  this  land,  in  reading,  writing  and  all  parts  of  learning 
which  sKSri' appear  necessary  and  expedient  for  civilizing  and  Christianizing 
children  of  pagans,  as  well  as  in  all  liberal  arts  and  sciences,  and  also  of  En- 
glish youth  and  any  others.  And  the  trustees  of  said  college  may  and  shall  be 
one  body  corporate  and  politic,  in  deed,  act  and  name,  anfl^b*H~tejgalled, 
■"named  ana  aistinguisnea  hy  tne  name  of'the  Tiiisfees  w'Dartmo^ithuollege. 

*  *  *  And  for  the  more  full  and  perfect  erection  of  said  corporation  and 
body  politic  *  *  *  we  do  by  these  presents,  for  us,  our  heirs  and  successors, 
make,  ordain,  constitute  an4^  appoint  our  trusty  and  well-beloved  [twelve 
persons  named,  'the  whole  number  of  said  trustees  consisting,  and  here- 
after forever  to  consist,  of  twelve  and  no  more'],  to  be  trustees  of  said  Dart- 
mouth College  *  *  *  that  the  said  trustees .  and  their  successors  shall 
forever  hereafter  be,  in  deed,  act  and  name,  a  body  corporate,  *  *  *  by 
the  name  of  the  Trustees  of  Dartmouth  College,  *  *  *  and  by  that  name 
'shall  be  able      *      *      *     to  have,  get,  acquire,  etc.,'  property,  etc.     'And 

*  *  *  to  the  intent  that  our  said  corporation  *  »  *  may  have  perpetual 
succession  and  continuance  forever,  we  *  *  *  gjyg  ^nd  grant  unto  the 
Trustees  of  Dartmouth  College,  and  to  their  successors  forever,  that  there 

,  shall  be  once  a  year,  and  every  year,  a  meeting  of  said  trustees  held  at  said 
Dartmouth  College,  at  such  time  as  by  said  trustees  shall  be  agreed  on,  the 
first  meeting  to  be  called  by  the  said  Eleazer  Wheelock,'  etc.,  to  conduct  the 
affairs  of  the  college ;  ♦  *  *  'also  that  the  said  trustees  and  their  suc- 
cessors, or  the  major  part  of  any  seven  or  more  of  them,  which  shall  convene 
for  that  purpose  *  *  *  as  often  as  one  or  more  of  said  trustees  shall  die, 
or  by  removal  or  otherwise  shall,  according  to  their  judgment,  become  unfit 
or  incapable  to  serve  the  interests  of  said  college,  do,  as  soon  as  may  be  after 
the  death,  etc.,  *  *  *  elect  and  appoint  such  trustee  or  trustees  as  shall 
supply  the  place  of  him  or  them  so  dying,'  etc.     *    *     *  " 

Many  other  privileges  concerning  the  management  in  detail  of  the  college 
are  expressly  set  forth. 


Sec.  92.     Uttder  a  special  law  or  act  of  the Jegislaturej  illustra- 
tion :  ' '  ""  ' 

1826.     An  act  to  incorporate  the  Baltimore  and  Ohio  Railroad  Com- 
pany. 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  Maryland,  That  Isaac 
McKim  (and  eight  others  named)  be,  and  they  are  hereby  appointed  com- 
missioners, under  the  direction  of  a  majority  of  whom,  subscriptions  may  be 
received  to  the  capital  stock  of  the  Baltimore  and  Ohio  Railroad  Company 
hereby  incorporated ;  and  they,  or  a  majority  of  them,  may  cause  books  to  be 
opened  at  such  times  and  places  as  they  may  direct,  for  the  purpose  of  receiv- 
ing subscriptions  to  the  capital  stock  of  said  company,  after  having  given  such 
notice  as  they  may  deem  proper    *    *     * 

Sec.  2.  That  the  capital  stock  *  *  *  shall  be  13,000,000,  in  shares  of  flOO 
each,  10,000  shares  to  be  reserved  for  subscription  to  the  state  of  Maryland, 
and  5,000  for  the  city  of  Baltimore  *  *  *  and  the  remaining  15,00Q  shares 
may  be  subscribed  for  by  any  other  corporation,  or  individuals;  and  as  soon 
as  10,000  shares  *  *  *  shall  be  subscribed,  the  subscribers  *  *  *  their 
successors  and  assigns  shall  be,  and  they  are  hereby  declared  to  be,  incor- 
porated into  a  company  by  the  name  of  the  Baltimore  and  Ohio  Railroad 

•  Company,  and  by  that  name  shall  be  capable  in  law  of  purchasing  *  *  * 
and  conveying  estates,  real  and  personal,  *  *  *  so  far  as  shall  be  neces- 
sary for  purposes    *     *    *    mentioned,  and  no  farther,  and  shall  have  per- 

'petual  succession,  and  by  said  name  may  sue  and  be  sued,  and  may  have  and 
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use  a  common  seal,  which  they  shallhave  power  to  alter  or  renew  'at  their 
pleasure,  etc.     *    *    * 

Sec.  3.  Provided  for  apportioning  the  stock  if  there  were  subscriptions  re- 
ceived for  more  than  15,000  shares. 

Sec.  4.  Required  one  dollar  on  each  share  to  be  paid  at  the  time  of  subscrip- 
tion, and  the  residue  in  such  installments  as  may  be  required  by  the  president 
and  directors — not  more  than  one-third  in  any  year  and  only  after  sixty  days 
notice ;  and  upon  failure  to  pay,  the  stock  to  be  forfeited  to  the  company,  and 
may  be  sold  by  it.  * 

Sec.  5.  Provided  that  the  charter  should  become  forfeited  if  10,000  shares 
were  not  subscribed  within  one  year. 

Sec.  6.  Provided  that  when  10,000  shares  were  taken,  "the  said  commis- 
sioners or  a  majority  of  them  shall  call  a  general  meeting  of  the  subscribers, 
at  such  time  and  place  as  they  may  appoint,  and  shall  give  at  least  twenty 
days'  public  notice  thereof,  and  at  such  meeting  the  commissioners  shall 
lay  the  subscription  books  before  the  subscribers  then  and  there  present,  and 
thereupon  the  said  subscribers,  or  a  majority  of  ttem,  shall  elect  twelve  di- 
rectors, by  ballot  to  manage  the  affairs  of  said  company,  and  these  twelve 
directors,  or  a  majority  of  them,  shall  have  the  power  of  electing  a  president 
of  said  company  either  from  amongst  the  directors  or  others.  *  *  *  Each 
stockholder  shall  be  allowed  one  vote  for  every  share  owned  by  him,  *  *  * 
and  he  may  depute  any  other  person  to  vote  for  him  as  his  proxy,  and  the  com- 
missioners, or  any  three  or  more  of  them,  shall  be  judges  of  the  first  election 
of  directors." 

Sec.  7.  Provided  for  continuing  the  succession  of  the  president  and  direc- 
tors, by  requiring  them  to  be  chosen  annually  on  the  second  Monday  of  Octo- 
ber, the  state  of  Maryland  and  the  City  of  Baltimore  to  appoint  one  for  each 
2,500  shares  owned  by  them,  but  not  to  vote  for  others;  the  president  and 
directors  to  appoint  judges  of  elections  and  to  fill  vacancies  in  the  board. 

Sec.  8.  Annual  meeting  of  stockholders  to  be  held,  or  called  meetings  at 
any  time  upon  call  by  presideiit  and  directors,  or  stockholders  holding  one- 
fourth  of  the  stock  subscribed,  on  thirty  days'  notice. 

Sec.  9.  Statement  of  affairs  of  the  company  to  be  laid  before  shareholders  at 
the  annual  meeting ;  a  majority  in  value  of  stockholders  may  at  a  general 
meeting  remove  the  president  or  any  director. 

Sec.  10.  President  and  directors  to  take  oath  faithfully  to  discharge  their 
duties. 

Sec.  11.  Reserved  stock  may  be  disposed  of  by  directors  opening  books  to 
receive  subscriptions  to  the  same. 

■  Sees.  12-18.  Directors  were  empowered  to'appoint  all  other  officers  and  fix 
their  compensation,  make  by-laws,  increase  the  stock,  negotiate  loans,  con- 
struct the  road,  make  lateral  roads,  agree  for  land  and  materials,  or  condemn 
the  same  in  the  manner  set  forth,  cross  other  roads,  put  the  machinery  on 
the  road  and  operate  it. 

Sec.  18.  Fixed  maximum  rates  of  transportation,  forbade  all  persons  from 
traveling  upon  the  road  without  license  of  the  company,  and  exempted  shares 
from  taxation. 

Sec.  19.   Provided  for  dividends  from  the  net  profits  only. 

Sec.  20.   Provided  for  a  penalty  of  $500  for  willful  injury  done  to  the  road. 

Sec.  21.  Provided  that  the  act  should  take  effect  on  its  passage. 

Sec.  22.  Provided  that  the  road  should  be  commenced  within  two  years 
and  completed  within  ten  years. 

Sefc.  23.  Reserved  a  right  to  incorporate  other  companies. 
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Sec.  93.    Under   general  laws,     (a)    The  charter  consists  of  (iji 

■  the  provisions  of  the  general  corporation  law,  and  (2)  aj-t^es 

of  incorporation,  authorizedlhereby,"anH"consistenttherewitli'. 

OREGON  RAILWAY  CO.  v.  OREGONIAN  RAILWAY  CO.* 

1888.     In  the  Supreme  Court  of  the  United  States.     130  U.  S; 

1-39- 

[Error  to  the  United  States  circuit  court.  The  Oregonian  Co., 
organized  in  Scotland  under  the  English  Companies  Act  of  1862, 
with  authority  to  build  and  operate  a  railroad  in  Oregon,  or  sell  or 
lease  the  same,  constructed  its  road  in  Oregon,  and  then  leased 
it  to  the  Oregon  Co.  which  was  incorporated  in  Oregon  under  a 
general  law,  authorizing  the  formation  of  corporations  for  any  law- 
ful business,  enterprise,  pursuit  or  occupation.  \Xlie,  articlesjjf^as-i 
,S<Joation\£rovided  that  it  might_lease_  another  railroad,  and  in  ac- 
cordance with  this  authority  it  leased,  through  its  president  and  sec- 
retary, by  direction  of  the  board  of  trustees,  the  road  of  the  Ore- 
gonian Co.,  which  before  had  complied  with  the  Oregon  statutes  au- 
thorizing foreign  corporations  to  do  business  in  the  state,  and  providing 
that  upon  such  compliance  such  foreign  corporation  should  have  the 
same  rights,  powers  and  privileges  as  domestic  corporations.  The 
Oregonian  Co.  had  obtained  iiiidgment  in  the  lower  court  for  jungaid 
rentals  juruLer  the  lease.  The  Oregon  CiO~cMnTea"  this  judgment  was 
erroneous  for  the  reason  that  the^JregoiuairCoTKad  iio'authorityto  dis- 
pose of  its  roadjn  Oregon  ..by  lease,  and'  the  Oregoh  Co.' had  no  au- 
thority to  acq,uire^;ne  in  that  way.] 

Miller,  J.  *  *  *  It  may  be  considered  as  the  established  doc- 
trine of  this  court  in  regard  to  the  powers  of  corporations,  that  they 
are  such  and  such  only  as  are  conferred  upon  them  by  the  acts  of  the 
legislatures  of  the  several  states  under  which  they  are  organized.  A 
corporation  in  this  country,  whatever  it  may  have  been  in  England  at 
a  time  when  the  crown  exercised  the  right  of  creating  such  bodies,  can 
only  have  an  existence  under  the  express  law  of  the  state  or  sovereignty 
by  which  it  is  created.  And  these  powers,  where  they  do  not  relate  to 
municipal  corpofMions,  exercising  atithority  conferred  solely  for  the 
benefit  of  the  public,  and  in  some  sense  parts  of  the  body  politic  of 
the  state,  have  in  this  country,  until  within  recent  years,  always  been 
conferred  by  special  acts  of  the  legislative  body  under  which  they 
claim  to  exist.  But  the  rapid  growth  of  corporations,  which  have 
come  to  take  a  part  in  all  or  nearly  all  of  the  business  operations  of 
the  country,  and  especially  in  enterprises  requiring  large  aggregations 
of  capital  and  individual  energy,  as  well  as  their  success  in  meeting  the 
needs  of  a  vast  number  of  most  important  commercial  relations,  have 

'Statement  of  facts  abridged.    Arguments,  dissenting  opinion  of  Field,  J., 
and  parts  of  the  opinion  of  Miller,  J.,  omitted. 
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demanded  the  serious  attention  and  consideration  of  lawmakers.  And 
while  valuable  services  have  beenrendered  to  the  public  by  this  class 
of  organizations,  which,  have,  stimulated  their  formation  by,  numerous 
special  acts,  it  came  at  last  to  be  perceived  that  they  were  attended  by 
many  evils  in  their  operation  as  well  as  much  good,  and  that  the  hasty 
manner  in  which  they  were  created  by  the  legislatures,  sometimes 
with  exclusive  privileges,  often  without  due  consideration  and  under 
the  influence  of  improper  motives,  frequently  led  to  bad  results. 

Whether  it  was  this  comsideration,  or  mainly  the  desire  to  fix  some 
more  uniform  rule  by  which  the  rights  and  powers  of  private  corpora- 
tions, or  those  of  pecuniary  profit,  should  come  into  existence,  it  is 
certain  that  not  many  years  ago  state  constitutions  which  were  formed 
or  remodeled  came  to  have  in  them  a  provision  like  that  which  is  now 
to  be  found  in  the'  constitution  of  the  state  of  Oregon,  art.  ii,  §  2  : 

"Corporatigas..may  he  LoxmsAMA^SLS^'^^^^^  laws,  but  shall  not  be 
cre^l^'by  special  laws,  except  for  municipal  purposes.  All  laws 
passed  pursuant  to  tEs  sectTdn  may  be  altered,  amended,  or  repealed, 
but  hot  so  as  to  impair  or  destroy  any  vested  corporate  rights." 
■  Outside  of  the  powers  conferred  and  privileges  granted  to  those  or- 
ganizations by  the  statutes  under  which  they  exist,  they  are  in  all  the 
states  of  the  Union,  which,  like  Oregon,  have  the  common  law  as  the 
foundation  of  their  Jurispfudenee,  governed  by  that  common  law  ;  and 
it  is  the  established  doctrine  of  this  court,  and,  with  some  exceptions, 
of  the  states  in  which  that  common  law  prevails,  as  well  as  of  Great 
Britain,  from  wrhich  it  is  derived,  that  such,  a  corporation  can  exercise 
""  poiff'rr  nr  nuthori^'y  wVijrVi  ic  pnt-  grranj-pH  |rf  it  hy  fV^f  charter  under 


which  it  exists   "*"  ^y  SftT*^  pther  actof  the  legislature  which  granted 
"that  charter^ 

[AfTw-  citing  and  discussing  Thomas  v.  R.  Co.,  loi  U.  S.  71 ;  The 
Asbury  R.  C.  &  I.  Co.  v.  Richie,  L.  R.  7  ,H.  L.  653 ;  The  East 
Anglian  R.  Co.  v.  Eastern  Counties  R.,  n  C.  B.  775;  Green  Bay 
&  M.  R.  Co.,  107  U.  S.  98;  Pennsylvania  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co..  118  U.  S.  290,309,  proceeds:] 

It  may  be  considered  that  this  is  the  law  of  the  state  of  Oregon,  ex- 
cept as  it  has  been  altered  or  modified  by  its  constitution  and  statutes. 

We  are  here  met  with  an  embarrassment  arising  out  of  the  circum- 
stance that  neiihei:-th€-plaintiff  nor  the  defendant  in  Jhe  present  case 
professJx)-exer-Gise-its  powera'urrdei'  any  ^}||'t;^i^'^^1~'cI)arter  conferred  on 
it^y  the  legislature_of_Uregon"T^i'hat  state,  in  accordance  with  the 
principTeTaid  down  in  its  constitution,  to  which  we  have  already  re- 
ferred, passed  general  laws  for  the  formation  of  private  corporations. 
See  laws  of  Oregon  (Deady's  Comp.)  ch.  8.  Under  title  i,  §  i,; 
reads  as  follows : 

"Whenever  three  or  more  persons  shall  desire  to  incorporate  them- 
selves for  the  purposes  of  engaging  in  any  lawful  enterprise,  business, 
pursuit  or  occupation,  they  may  do  so  in  the  manner  provided  in  this 
act." 

Provision  is  then  made  for  the  manner  in  which  these  persons  shall 
constitute  themselves  a  corporation,  by  filing  articles   of  association,. 
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acknowledged  before  a  proper  officer,  in  the  office  of  the  secretary 
of  state  and  in  that  of  the  clerk  of  the  county  where  the  business  is  to 
be  carried  on.  What  these  articles  shall  contain  is  specified  with 
some  particularity.  But  title  2  of  this  same  chapter  is  more  impor- 
tant in  regard  to  the  matter  at  issue,  because  it  relates,  among  other 
things,  to  corporations  which  are  organized  for  the  construction  of 
railroads.  The  mode  of  their  formation  is  the  same  as  that  of  those 
coming  under  title  i,  but  the  declaration  of  the  powers  which  may  be 
exercised  by  railroad  corporations  may  become  important  in  the  con- 
sideration of  the  present  case. 

By  the  act  of  the  legislature  of  October  21,  1878,  Session  Laws, 
95,  it  is  provided  "that  any  foreign  corporation  incorporated  for  the 
purpose  of  constructing,  or  constru"CttE(g'*inrd'operatrng,  or'for  thepur- 
poses  of,  or  with  the  power  of,  acquiring  and  operating  any  railway, 
*  *  *  shall,  on  compliance  with  the  laws  of  ""this"  state,  for"  the 
regulation  ot  foreign  corporations  transacting  business  therein,  havei/ 
the  same  rights,  powers  and  privileges"  as__a  domestic  corpo'ration[| 
formed  for  sudrgurgose,  and  no  more.  ' 

Whrerr^we  have  found,  therefore,  what  powers  were  conferred  b^ 
the  laws  of  Oregon  on  the  defendant  corporation  in  this  case  we  shalll 
also  have  determined  that  the  powers  of  the  plaintiff  corporation  wereJo 
no  greater  with  regard  to  the  same  subject-matter,  so  far  as  the  stat-j 
utes  are  concerned,  except  as  it  may  be  shown  that  other  powers  arg 
given  by  some  express  statute. 

It  may  also  be  conceded,  at  the  outset  of  the  argument,  that  the 
memorandum  made  under  the  companies  act  of  1862  by  the  plaintiff, 
and  the  articles,  of  association  made  under  the  laws  of  Oregon  by  the 
defendant,  both  contain  declarations  of  the  powers  of  these  companies 
and  of  each  of  them  to  buy  or  sell  or  lease  railEQads.  The  only 
question,  therefore,  to  be  "^considered  is  whether  this  declaration  of  |(  X'''^ 
power  is  authorized  by  the  laws  of  Oregon. 

It  is  arguedthat'TlTe~afticles  of  association,  under  the  Oregon  law, 
and   the   memorandum  of   association,  under  the   companies    act  of 
Great  Britain,  are  themselves  the  equivalent  of  an  act  of  incorporation 
by  the  legislature,  and  that  whatever  is  found  as  a  grant  of  power,  or 
description  of  the  purpose  of  the  company,  set  forth   in  such  articles 
or  memorandum,  is  tantamount  to  a  legislative  act.     A  phrase  in  the 
opinion  of  the  court,  in  Thomas  v.  Railroad  Co.,  supra,  is  cited  as 
supporting  this  proposition,  namely:    "The  memorandum  of  associa-  ' 
tion,  as  Lord  Cairns  said,  stands  in  place  of  a  legislative  charter." 
But-what  was  meant,  both  by  Lord  Cairns  and  by  this  court,  was  that 
anything  not  claimed,  granted  or  described  in  such  instrument  in  rela- 
tion to  the  powers  and  business  of  the  corporation  could  not  be  held 
to  be  a  part  of  them  by  construction ;   in  other  words,  that  its  powers 
could  not  eatecbd'Lh^s&^prini-npi-afpH   therein^     It  was  necessanjX-im-ly 
plied  in  such  a  remark  that  anything_in_such  articles  of  memorandumr 
not  warranted ^ByTEe~s^futes~ni  question,  authorizing  the  formation  on 
coFpofate  bodies, "was  voi"3^for~want  of  jiuthorjty. 
~Of~conrse,  any  authoritjTTor  the  exercise  of  corporate  powers,  de- 


:(■ 
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rived  from  the  laws  of  Oregon,  inust  be  in  accord  with  the  constitu- 
I        tion  of  that  state  and  its  statutes  upon  that  subject.  The  constitutional  1 
1       provisions,  above  quoted,  that  corporations  shall  not  be  created  by 
(       special  laws,  but  may  be  formed  under  general  laws,  implies  that  no  1 
1       private  corporation  could  be  created  thereafter  until  such  general  law  \ 
1      had  been  enacted,  and  that  it  thereupon  became  the  fundamental  law 
'      of  the  state  in  regard  to  all  corporations  formed  under  it.     It  is  idle  to    ^ 

say,  therefore,  that-  any  ^'-"■p^'-pt'""  fpuld  assume  to  itself  powers  of 
'     action  by  the  mere  declaration  in  its  articles  or  memorandum  that  it 

possessed  therm "^  '  ■ 

We  have  examined  with  much  care  tljgjtwo  statutes  already  r&Eeired 
to  concerning  incorporation,  enacted  in  accordance*  with  that  consti- 
tutional provision,  and  do  not  find_any  express  authority  for^ajai!''pad 
company  to  lease  its  roadTIor  an  indefinite  period  or  for  it  to  take  such 
a  lease ;  nor  are  we  able  to  find  any  general  language  in  those  stat- 
utes, or  either  of  them,  in  relation  to  the  powers  that  may  be  con- 
ferred upon  corporations  which  justifies  a  departure  from  the  principles 
laid  down  in  Thomas  v.  Railroad  Co. 

,  It  is  to  be  remembered  that  where  a  statute  making  a  grant  of  prop- 
erty, or  of  powers,  or  of  franchises  to  a  private  individual,  or  a  pri- 
vate corporation  becomes  the  subject  of  construction  as  regards  the 
extent  of  the  grant,  the  universal  rule  is  that  in  doubtful  points  the 
construction  shall  be  against  the  grantee  and  in  favor  of  the  govern- 
ment or- the  general  public.  As  was  said  in  the  case  of  Charles  River 
Bridge  v.  Warren  Bridge,  11  Pet.  420:  "In  this  court  the  principle 
is  recognized  that  in  grants  by  the  public  nothing  passes  by  implica- 
tion." See,  also,  Dubuque  and  Pacific  Railroad  Co.  v.  Litchfield, 
,  23  How.  66;   Turnpike  Co.  v.  Illinois,  96  U.  S.  63. 

Therefore  if  the  articles  of  association  of  these  two  corporations, 
instead  of  being  ithe  mere  adoption  by  the  corporators  themselves  of 
the  declaration  of  their  own  purposes  and  powers,  had  been  an  act  of 
the  legislature  of  Oregon  conferring  such  powers  on  the  corporations, 
they  vvoujd  be  subje,ct__to  the  rule  above  stated  andjo  rigiil_construc- 
tion  in  regard  to  powers  granted.  How  much  more,  then,  shouTdT:his 
rule  be  applied,  and  with  how  much  more, reason  should  a  court, 
called  upon  to  determine  the  powers  granted  by  these  articles  of  asso- 
ciation, construe  them  rigidly,  with  the  stronger  leaning  in  doubtful 
cases  in  favor  of  the  public  and  against  the  private  corporation. 

We  have  to  consider,  when  such  articles  become  the  subject  of  con- 
struction, that  they  are,  in  a  sense,  ex  parte;  their  formation  and  exe- 
cution— what  shall  be  put  into  them  as  well  as  what  shall  be  left  out 
— do  not  take  place  under  the  supervision  of  any  official  authority  what- 
ever. They  are  the  production  of_private  citizens,  gotten  up  in  Jhe 
"'interest  of  Jthe  parties  who  propose  to~Become  corporators,  and  stimu- 
lated  by  their  zeal  for  the  personal  aHvantage  of  the  parties  concernecf 

rather  than  the  "generaj  good.  ~', 

■  These  articles,  when  signed  by  the  corporators,  acknowledged  be- 
fore any  justice  of  the  peace  or  notary  public,  and  filed  in  the  office  of 
the  secretary  of  state  and  the  clerk  of  the  proper  county,  become  com- 
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plete  and  operative.  They  are,  so  far  as  framed  in  accordance  with 
law,  a  substitute  for  legislation,  put  in  the  place  of  the  will  of  the 
people  of  the  state,  formerly  expressed  by  acts  of  the  legislature. 
Neither  the  officer  who  takes  such  acknowledgment,  nor  those  who 
file  the  articles,  have  any  power  of  criticism  or  rejection.  The  duty 
of  the  first  is  to  certify  tq  the  fact,  and  of  the  second  to  simply  mark 
them  filed  as  public  documents,  in  their  respective  offices. 

These  articles,  which  necessarily  assume,  by  the  sole  action  of  the 
corporators,  enormous  powers,  many  of  which  have  been  heretofore 
considered  of  a  public  character,  sometimes  affecting  the  interests  of 
the  public  very  largely  and  very  seriously,  do  not  commend  them- 
selves to  the  judicial  mind  as  a  class  of  instruments  requiring  or  justi- 
fying any  very  liberal  construction.  Where  the  question  is  whether 
they  conform  to  the  authority  given  by  statute  in  regard  to  corporate 
organizations,  it  is  always  to  be  determined  upon  just  construction  of 
the  powers  granted  therein,  with  a  due  regard  for  all  the  other  laws  of 
the  state  upon  that  subject,  and  the  rule  stated  above. 

It  is  not  urged  with  much  apparent  confidence  that  there  is  any- 
thing in  the  general  provision  of  the  laws  of  Oregon,  in  relation  to 
the  formation  of  private  corporations,  which  are  to  be  found  in  ch.  8, 
titles  I  and  2,  Deady's  Comp.,  which  by  express  terms  authorizes  a 
corporation  to  include  within  the  powers  enumerated  in  its  articles  of 
association  that  of  making  such  a  lease  as  the  one  which  is  the  sub- 
ject of  the  action.  Arguments  based  upon  these  laws  are  founded 
upon  the  implication  that  building  railroads  is,  within  the  meaning  of 
§  I  of  title  I,  a  "lawful  enterprise,  business,  pursuit  or  occupation;" 
and  the  further  inference  that  the  power  of  leasing  a  railroad,  either 
as  a  lessor  or  a  lessee,  is  one  which  is  incident  and  proper  to  the 
pursuit  of  the  laiyful  business  of  constructing  and  operating  a  rail- 
road. The  same  argument  is  drawn  from  the  general  fact  that  title 
2  recognizes  the  authority  of  corporations  organized  for  the  construc- 
tion of  railroads,  macadamized  roads,  plank  roads,  clay  roads,  canals 
or  bridges,  to  appropriate  lands  for  their  necessary  uses  by  the  exeir-  ' 
cise  of  the  right  of  eminent  domain,  in  the  manner  pointed  out. 

The  language  of  the  statute  of  New  Jersey  (quoted  in  Thomas  v. 
Railroad  Co.,  supra),  under  which  it  was  urged  that  the  railroad 
company  had  authority  to  make  the  lease  in  controversy,  was  quite 
as  general  and  as  liberal  in  its  description  of  the  powers  which  that 
corporatioa  was  authorized  to  exercise  as  anything  to  be  found  in  the 
Oregon  statutes.  In  fact,  in  the  authority  which  was  given  to  that 
corripany  in  regard  to  making  contracts  for  the  transportation  of  pas- 
sengers and  freight,  and  the  doing  of  a  general  railroad  business  with 
other  corporations  and  private  persons,  it  approaches  nearer  the 
power  to  make  leases  than  anything  which  is  to  be  found  in  the  laws 
of  Oregon ;  yet  this  court  held  that  although  it  was  a  direct  authority 
from  the  legislature  itself,  and  not  subject  to  the  restrictive  criticisms 
above  subjected,  the  lease  made  in  that  case  was  ultra  vires,  and 
without  authority  on  the  part  of  the  company. 

Another  important  consideration  to  be  observed,  peculiarly  applica- 
28.  wiL  CAS 
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ble  to  the  acts  of  corporations  formed  by  the  corporators  themselves, 
declaring  what  business  they  are  about  to  pursue,  and  the  powers 
which  they  propose  to  exercise  in  carrying  it  on,  is,  that  while  the 
thing  to  be  done  may  be  lawful  in'a  general  way,  there  are  and  jnust 
be  limitations  upon  the  means  by  which  it  is  to  be  done  or  the  pur- 
pose carried  out,  which  the  articles  of  incorporation  can  not  remove 
or  violate.  A  company  might  be  authorized  by  its  articles  to  estab- 
lish a  large  manufactory  in  a  particular  locality,  and  might  be  held 
to  be  a  valid  incorporation  with  sufficient  powers  to  prosecute  the 
business  described ;  but  such  articles,  although  mentioning  the  particu- 
lar place,  would  not  empower  the  company,  in  the  exercise  of  the 
power  thus  conferred,  to  carry  on  a  business  injurious  to  the  health  or 
comfort  of  those  living  in  that  vicinity. 

Instances  might  be  multiplied  in  which  powers  described  in  general 
terms  as  belonging  to  the  objects  of  the  parties  who  thus  become  in- 
corporated would  be  valid,  but  the  corporation,  in  carrying  out  this 
general  purpose,  would  not  be  authorized  to  exercise  the  powers 
necessary  for  so  doing  in  any^ode  which  the  law  of  the  state  would 
not  justify  in  any  private  person  or  any  unincorporated  body.  The 
manner  in  which  these  powers  shall  be  exercised,  and  their  subjection 
to  the  restraint  of  the  general  laws  of  the  state  and  its  general  princi- 
ples of  public  policy  are  not  in  a!ny  sense  enlarged  by  inserting  in  the 
articles  of  association  the  authority  to  depart  therefrom. 

[The  rest  of  the  opinion  considering  other  points  raised,  viz.,  the 
effect  of  the  words  "successors  and  assigns"  in  a  proviso  making  a 
specific  grant  to  the  corporation — a  provision  in  a  general  law  author- 
izing a  navigation  company  to  construct  a  railroad  where  portage  was 
necessaryj  but  forbidding  the  lease  of  the  same,  and  a  provision  in  a 
general  corporation  act  authorizing  a  corporation  to  dissolve  itself 
and  dispose  of  its  property — ^and  holding  that  none  of  them  impliedly 
authorized  the  giving  or  taking  of  a  lease  by  a  railroad  company,  is 
omitted.] 

Judgment  below  reversed. 

Note.  JThe.fihartg?;  under  general  laws,  coMJstsof  the  provisions  of  the  gen- 
eral iijciy-poration  law,  arid  the  artiplfes  jgf  associalSon.  1856,  The  Eastern 
Plank  R.  Co.  v.  Vaiughah,  14  N.  Y.  (4  ltern,)"54'6 ;  ra66,  Society  for  Visitation 
of  Sick  V.  Commw.,  52  Pa.  St.  125,  91  Am.  Dec.  139;  1869 .Van  Etten  v.  Eaton, 
19  Mich.  187;  1876,  Abbott  v.  Omaha  Siiielting  Co.,  4  Neb.  416:  1882,  Grari- 
gers'  Life  and  Health  Ins.  Go.  v.  Kemper,  73  Ala.  325;  1883,  Heck  v.  Mc- 
Ewen,  12  Lea  (Tenri.)  97;  1889,, People  v.  Chicago  Gas.Truat  Co.,  130  111.  268,. 
17  Am.  St.  Rep.  319;  1891,  Ellerman  v.  Chicago  Jet.,  etc.,  Co.,  49  N.  J.  Eq. 
217;  1892,  Cronin  V.  Potters'  Co-op.  Co.,  29  W.'  L.  B.  (Ohio)  52;  1893,  Repub- 
lican Mountain  Silver  Mines  V.  Brown,  58  Fed.  Rep.  644,  7  C.  G.  A.  412,  19' 
U.  S.  App.  203, 24  Li  R.  A:  776 ;  1895,  Lincoln  Shoe  Mfg.  Go.  v.  Sheldon,  44  Neb. 
279,  62  N.  W.  Rep.  480;  1896,  Knights  of  Pythias  v.  Weller,  93  Va.  605;  1898, 
North,  etc.,  R.  Co.  v.  Utah,  etc. ,  R.  Co,,  16  Utah  246, 40  L.  R.  A.  851 ,  52  Pac.  Rep. 

168.     Prnm^kmaJji-the  artinlpa  incnpsifltpTlt.  with  tbft  gpnpral  Igw  WJU^"  **""' 

si^Srad.  v,oidjjz..aBXElJJSage.  1856,  The  Eastern  Plank  Road  Co.  v.  Vaiighan,  14 
N.Y.  546;  1883,  Heck  v.  McEwen,  12  Lea(Tenn.)  97;  1889;  People  v.  Chi- 
cago Gas  T.  Co.,  130  111.  268,  17  Am.  St.  Rep.  319;  1893,  Republican  M.  S.  M.. 
v.  Brown,  58  Fed.  Rep.  644,  19  U.  S.  App-  203, ,24  L.  R.  A.,  776.  Ttnt.  povV^^pg 
in  Bome^  cases  addiJlanaLpowers  canaiBtentwith  the-general  law-m«y-be-pro- 


§  95      ARTICLES  OF  INCORPORATION,  FORM  AND  CONTENTS.     435 

vided  for  in  the  articles  of  assaciation.  1866, '  Society  for  Visitation  of  the 
SicK^vrCommw.,  t>? Pa."^:  125,  91  Am.  Dec.  139;  1892,  Cronin  v.  Potters' 
Co-op.  Co.,  29  W.  L.  B.  (Ohio)  52.  See,  also,  text-book  citations,  supra,  p.  397. 
For  rules  of  construing  charters  see  infra,  p.  934.  See,  also,  1902,  Ramsey. 
V.  Tod,  95  Tex.  614,  93  Am.  St.  R.  875,  69  S.  W.  133. 


Sec.  94.    (b)   Usual  provisions^  in  thg,.g£a£xaLla!w:  ' 

The  general  law  usually  contains  provisions  enumerating  the  pur- 
poses for  which  corporations  may  be  formed,  varying  greatly  in  detail 
from  "any  lawful  business, or  purpose,"  with  a  short  list  of  excep- 
tions, to  a  long  list  in  detail,  like  Michigan  and  Texas,  the  latter  of 
which  sets  forth  a  list  of  forty-seven  classes  of  purposes  for  which  pri- 
vate corporations  may  be  formed,  and  the  former  has  special  pro- 
visions made  for  each  of  fifty-six  different  classes  of  corporations.  The 
general  law  usually  contains  restrictions  concerning  the  selectiori  of 
the  name,  the  duration  of  the  corporation,  the  amount  of  stock — ^both 
a  maximum  and  minimum  limit,  the  maximum  indebtedness  allowed^ 
location  of  piTncipaT  ojtice,  place  of  keeping  corporate  books,  number 
(least  oFgreatest,  or'Foth)  of  directors,  qualffications  of  tiie  same,  oath 
of  same,  otTier"oTRcefsanH  qualifications,  mSivi^ 
bers,  annual  meetings  and^electipns,  notices  to  be  given  of  meetings, 
places  of  meeting,  voting  (number  of  v'6tes7"15'3Tols7 proxy,  by'trus- 
tees^'  pledges,  etc.),  quorum,  of  shareholders'  and  directors'  "meet- 
ingsi~pbwer  and  method  of  adopting  by-laws,  vvith  the  thirig&,to  be 
regiiTated  thereby  (such  as  time  and  places  of  meeting,  jguorums, 
proxy" votin'g7  number  of  directors,  choosing  officers,  term  ojf, office, 
mode  of  selling  stock  for  unpaid .  assessments,,  mode  of  Jxansfer  of 
stock,  etc.),  general_£owers  of  the. corporation  as  to  amount  and  kind 
of  "property  it  may  own,  the  contracts  it  may  make,  etc.,  tnetljods 
of  dissoliTtibn,  etc.,  reports  to  be  made  and  reserving  a  right  to  repeal 
or  amenJ'Sie  laws  relating  to  corpofaFibns. 


Sec.  95.    (c)     Articles  of  incorporation,  form  and  contents: 

r — "  '        ' 

General  corporation  laws  usually  provide  that  those  desiring  to 
form  a  corporation  shall  make  an  application  in  writing  to  some 
court  or  officer,  who  (in  some  cases,  after  a  formal  hearing)  is  to 
determine  whether  the  application  is  according  to  law;  and,  if  so, 
to  make  a  record  of  that  fact,  and  furnish  an  authenticated  copy 
of  the  application,  or  the  record  made,  to  those  applying;  this 
authenticated  copy  then  becomes  prima  facie  evidence  of  their  au- 
thority to  organize  and  exist  as  a  corp6ratio'n.~~'l'he  statutes  vary 
much,  but  the  most  important  things  ,to  be  said  arid  done  in  the 
various  states  are  indicated  in  the  following  table : 


436      ARTICLES  OF  INCORPORATION,  FORM  AND  CONTENTS.     §  9$ 


[The  student  is  advised  to  indicate  in  the  blank  columns  the  various  things 
required  by  the  law  of  his  state  to  be  done  in  preparing  articles  of  incorpora- 
tion, by  a  check-mark  opposite  the  point  noted  in  the  table.] 

Application  foe  Incorporation. 


I.  How  entitled: 


1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

9. 
10. 
11. 


Application 

Agreement 

Articles  of  association 

Articles  of  incorporation , 

Certificate  of  incorporation... 

Charter , 

Declaration 

Deed  of  settlement 

License , 

Memorandum  of  association.. 
Petitipn 


II,  By,  whom  made: 


Persons,  natural 

artificial 

Designation,  applicants 

corporators , 

commissioners., 
incorporators... 

petitioners , 

promoters , 

subscribers , 


Number 

Besidents  of  the  state 

Citizens  of  the  state 

Citizens  of  the  United  States.. 

Age 

Sex.... 

Married  women : 


III.   To  whom  made: 

court  of  record..., 

governor 

secretary  of  state 

special  court  or  commission., 


IV. 


Contents: 

1.  Intention  to  form  a  corporation 

2.  Purpose,  generally 

specifically  and  definitely 

more  than  one 

3.  Nature  of  the  proposed  business 

4.  Name,  any 

indicating  it  is  a  corporation 

the  business 

the  place 

including  names  of  members^ 

not  including  names  of  members.. 
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end  with, 

not  already  in  use 

6,  Location  of   principal   office  or  place  of 
business : 

'                     countv 

counties  or  states,  through  or  in  which 

6.   Duration  or  term  of  existence : 

■nernetual        

vpars    niimber   anv  stated     

TPnewala  for  original  oeriod 

fixed  iDeriod..., 

* 



minimum     

not  necessary  to  state 
to  he  Huhsrribed 

to  begin  business 

'' 

character  of  preference 

vire-Dresident       

trpflffiirer 

Tnanafi'er                 

■nampR  to  bp  civen  for  first  vear 
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10.  Directors,  number  allowed,  any 

maximum 

minimum 

to  be  stated 

qualifications,  shareholders 

number  of  shares 

citizens,  number.. 

residents,  number 

names  of  those  ;for  first  year 

residence  of  those  for  first  year.. 

11.  Applicants,  ifemes  to  be  given 

residence  to  be  given ; 

shares  of  stock  subscribed  by... 

12.  Indebtedness,  amount  allowed  any 

maximum.... 

minimum.... 

to  be  stated. 

13.   Such  other  matters  as  are  deemed  desirable 

v.  Execution  of: 

1.   Signed  by  applicants,  all 

majority 

number 

residents 

citizens 

subscribers  for  stock 

president 

directors 



2.  Acknowledged  by  applicants,  all 

majority 

certain  number 

residents 

citizens 

subscribers  for  stock 

president 

directors ." 

before  judge  of  court  of  record 

clerk  of  court  of 

notary  public 

justice  of  peace 

under  seal  if  officer  has  one 

character  of  officer  to  be  certified... 

by  judge  of  court  of  record 

clerk  of  court  of  record 

under  seal 

8.  Application  to  be  sworn  to  by  applicants,  all 

majority; 

certain  number 

..:..i... 
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subscribers  to  stock 

president 

directory 

VI.  Hearing,  none  required 

if  any,  before  judge  of  court  of  record 

secretary  of  state 

attorney -genera] 

special  court  or  commission 

VII.   Finding  by  said  officers, 

conforms  to  law 

facts  stated  are  true 

decree  that  parties  are  incorporated 

1 

Vlir.  Filing  ^ith, 

1.   Eegister  of  deeds  of  county  where  principal 

2.    County  clerk  of    county  where  principal 

3.   Clerk  of  court  of  county  where  principal 

4.  Probate  judge  of  county  where  principal 
office  is 

5.   Same  of  each  county  where  business  is  done 

6    Secretary  of  state 

8.  Two  or  more  of  those  named 

IX.  Becording  by  officer  with  whom  filed, 

X.  Issue  of  certificate  of  incorporation,  by 

Register  of  deeds  ... 

Judge  of  court...... 

Clerk  of  court 

Secretary  of  state.;.... 

Governor , 

XI.   Publication:      , 

1,  Of  intention  to  apply,  necessary 

how  long 

where 

in  what 

proof  of ,  affidavit  of  printer 

applicants 

440 
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2.  Of  application,  necessary..... , 

how  long , 

where 

in  what , 

proof  of,  by  printer 

by  applicants 

3.  Of  time  and  place  of  hearing,  necessary.. 

how  long 

where 

in  what 

proof  of,  by  printer, 
by  applicant 

4.  Of  result  of  application,  necessary 

how  long 

where 

in  what 

proof,  by  printer , 

*  '  by  applicant 

6.  Of  certificate  of  incorporation,  necessary 

how  long 

where 

in  what , 

proof,  by  printer., 
by  applicants 


Note.  See  particularly  the  American  Corporation  Legal  Manual  for  1899 
(and  previous  volumes  of  the  annual  publication) ;  the  Annotated  Corpora- 
tion Laws  of  all  the  states,  1899,  by  Cumming,  Gilbert  and  Woodward,  and 
2  Stimson's  American  Statute  Law.  For  further  steps  in  the  creation  of  the 
corporation  see  iji^wpthe  subscription  to  stock,  p.  459,  and  the  organization  of 
the  corporation-jji&jQaj,  pv,560. 


Sec.  95ab    (p)  Deed  of^ettlement. 

The  first  general  corpoi^tion  law  was  39  Eliz.,  eh.  5,  concerning  the 
erection  of  hospitals.  It  allowed  any  person  seized  of  an  estate  in  fee, 
by  a  deed  enAlled  in  clufncery,  to  erect  a  hospital  for  the  poor,  needy 
and  impotent,  acdpl^<!e  therein  such  head,  and  members,  and  poor 
as  he  deemed  convenient,  the  same  to  be  incorporated  with  perpetual 
succession,  under  the  name  given,  with  all  the  usual  powers  of  a  cor- 
poration, provided  it  be  endowed  with  lands  of  a  certain  yearly  value 
by  the  founder  at  the  time  of  its  creation. 

Lord  Coke,  in  his  Second  Institute,'  p.  723,  gives  a  proper  form  of 
deed  for  the  formation  of  such  corporation.  The  39  Eliz.  was  to  last 
for  twenty  years,  but  it  was  made  perpetual  by  statute  of  21  James  I, 
ch.  I,  and  is  still  in  force.     6  Enc.  of  Laws  of  Eng.,  233. 

Wordsworth  on  Joint-Stock  Companies,  p.  *5,  enumerates  deeds 
of  settlement  as  one  of  the  methods  of  creating  joint-stock  companies, 
the  deed  being  operative  between  the  shareholders  themselves,  but 
not  affecting  strangers  without  notice,  the  ordinary  rules  of  partner- 
ships applying  as  to  the  relation  with  third  parties.       These  deeds  of 
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settlement  were  common  even  in  the  formation  of  corporations  before 
the  present  English  companies  acts,  and  were  quite  similar  to  the 
memorandum  and  articles  of  association  now  provided  for  by  those 
.'acts.  For  detailed  forms  see  Wordsworth  on  Joint-Stock  Companites, 
tart  II.  This  method  does  not  seem  to  have  been  used  much  in  this 
country  in  the  formation  of  corporations. 


Sec.  95b.     Interpretation  of  charters. 

See  Piscataqua  Bridge  Co.  v.  New  Hampshire  Bridge,  7  N.  H.  35,  supra, 
p.  309;  Thomas  v.  Railroad  Co.,  101  U.  S.  71,  infra,  p.  915;  People  v.  Pull- 
man's Palace  Car  Co.,  175  111.  125,  infra,  926;  note,  infra,  p.  938. 


CHAPTER  6. 

THE   ASSOCIATION— ITS   NECESSITY,   NATURE,  FORMS    AND 

PARTIES. 

ARTICLE  I.       NECESSITY,  NAyCREj>,CONSIDERATION  AND  GENERAL 
FORM    OF    THE    ASSOCIATHON :     SqpSCRIPTION    CONTRACTS.^ 


Sec.  96.  Necessity.  An/association  of  persons  is  necessary  to, 
results  from,  or  may  ^psult  from  the  creation  of  a  corporation 
aggregate. 

I 

'  'As  the  organization  otindividual^  into  that  artificial  being  known 
as  a  business  corporatiois^ not;  thrust  upon  them  by  the  state, 
but  is  a  franchise  granted  to  persons,  who,  first  voluntarily  com- 
bine to  obtain  the  franchise,  some  contractual  relation  between 
the  incorporators  necessarily  precedes  the  creation  of  the  cor- 
poration. These  contractual  relations  mAy  be  very  simple,  in- 
formal and  transient.  They  may  on  the  other  hand  involve  ex- 
tended negotiations,  distinct  agreements,  complex  stipulations, 
and  the  creating  of  obligations  and  the  securing  of  property  as 
preliminaries  to  the  final  uniting  of  the  individuals  in  initiating 
the  existence  of  the  proposed  artificial  person."  Austin  Abbott, 
J,  Article  on  Promoter's  (3^ftS£j^s,  i  Am.  &  E.  C.  C.  (N.  S.) 

r  p- 1- 


Sec.  97.    Same. 

BAIL  WAY  CpMPANY  v.  aLlEETON. 
>'  f 

1873.     In  THE  Supreme  Coiurt  of  the  JDnited  States.     85  U.  S. 
(18  W4II.)  Rep.  3^-236. 

Appeal  from  the  circuit  coiurt  forjire  Northern  District  of  Illinois ; 
the  case  being  thus : 

The  Chicago  City  Railway  Company  was  a  corporation  owning  a 
street  railroad  in  Chicago.  The  directors  of  the  company,  without 
consulting  the  stockholders  or  calling  a  meeting  of  them,  resolved 
to  increase  the  capital  stock  of  the  company  from  $1,250,000  to 
$1,500,000.  To  this  one  Allerton,  who  was  a  stockholder,  objected, 
and  filed  a  bill  praying  for  an  injunction  to  prevent  the  increase.  His 
position  was  that  it  could  not  be  lawfully  made  without  the  concur- 
'See  generally,  note  93  Am.  St.  R.  349. 

(442) 
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rence  of  the  stockholders,  and,  in  support  of  this  view,  he  relied  upon 
the  constitution  of  Illinois,  adopted  in  July,  1870,  by  the  thirteenth 
section  of  the  eleventh  article  of  which,  it  is  declared  as  follows: 

"No  railroad  corporation  shall  issue  any  stock  or  bonds,  except  for 
money,  labor  or  property  actually  received  and  applied  to  the  purposes 
forwhich  such  corporation  was  created,  and  all  stock-dividends  and 
other  fictitious  increase  of  the  capital  stock,  or  indebtedness  of  any 
such  corporationj  shall  be  void.  The  capital  stock  of  no  railroad 
corporation  shall  be  increased  for  any  purpose,  except  upon  giving 
sixty  days  public'  notice  in  such  manner  as  may  be  provided  by  law." 

He  also  relied  on  an  act  of  the  legislature  of  Illinois,  passed  March 
26,  1872,  to  execute  and  carry  out  the  above  provision  of  the  consti- 
tution, by  which-,  amongst  other  things,  it  was  enacted  that  no  corpo- 
ration should  change  its  name  or  place  of  business,  increase  or  decrease 
its  capital  stock,  or  the  number  of  its  directors,  or  consolidate  with 
other  corporations  without  a  vote  of  two-thirds  of  the  stock  at  a  stock- 
holders' meeting.  , 

The  railway  company,  in  its  answer,  relied  upon  its  charter,  granted  j 
February  14,  1859,  the  third  and  fourth  sections  of  which  were  as/ 
follows :  \ 

"Sec.  3.    The  capital  stock  of  said  corporation  shall  be  $100,000,) 

and  may  be  increased  fromtime  to  time,  at  the  pleasure  of  said  cor-/ 

-poxatioii.  I 

"Sec.  4.     All  the  corporate  powers  of  said  corporation  shall  be\ 
vested  in  and  exercised  by  a  board  of  directors,  and  such  officers  and 
agents  as  said  board  shall  appoint." 

The  position  of  the  company  was  that  the  third  section  conferred 
an  unrestricted  right  to  increase  the  capital  stock  at  will,  and  that  the 
fourth  vested  this  power  in  the  board  of  directors,  and  that  the  consti- 
tutional provision  and  act  above  referred  to,  if  applied  to  this  corpo- 
ration, would  impair  the  validity  of  the  contract.  It  was  further  set 
up,  however,  that  the  said  provision  did  not  apply  to  railways  worked 
by  horse-power.  The  court  below  decreed  in  favor  of  the  complain- 
ant, and  the  company  took  the  present  appeal. 

Mr.  Justice  Bradley  delivered  the  opinion  of  the  court.  Without 
attempting  to  decide  the  constitutional  question,  or  to  give  a  construc- 
tion to  the  act  of  the  legislature,  we  are  satisfied  that  the  decree  must 
be  affirmed  on  the  broad  ground  that  a  change  so  org;-anic  and  funHa- 
mental  as  that  of  in r.rpp sin ^r^e  capitaI_stock  of  a  c.nrparatinyy  bpynnH 
the  limits  fixed  by  the  chpr^pr~ran  iiLQiL£iIniade  by  the,  directors  along^ 
unless  expressly  authorized  thereto.  The_  general  power  to  perfoi'm 
ail  corporate  acts  refers  to  the  ominarv  busmess  transaction  of  the 
corporation,  and  does  not  extend  to  a  reconstruction  of  the  body  itself. 
,or  to  an  enlargement  ot  '<•"  Tnr  stock.  A  corporation,  like  a  fart- 
nershi-p,  is  an  association  of  natural  persons  who  contribute  a  joint 
capital  for  a  common  purpose,  and,  although  the  shares  may  be  as- 
signed to  nevj  individuals  in  perpetual  succession,  yet  the  num.ber 
of  shares  and  amount  of  capital  can  not  be  increased,,  except  in  the 
mann'er  expressly  authorized  by  the  charter  or  articles  of  association. 
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Authority  to  increase  the  capital  stock  of  a  corporation,  may  un- 
doubtedly be  conferred  by  a  law  passed  subsequent  to  the  charter ; 
hut  such  a  law  should  regularly  be  accepted  by  the  stockholders. 
Such  assent  might  be  inferred  by  subsequent  acquiescence ;  but  in 
some  form  or  other  it  must  be  given  to  render  the  increase  valid  and 
binding  on  them.  Changes  in  the  purposes  and  object  of  an  associa- 
tion, or  in  the  extent  of  its  constituency  or  membership,  involving  the 
amount  of  its  capital  stock,  are  necessarily  fundamental  in  their  char- 
acter, and.  can  not,  on  general  principles,  be  made  without  the  ex- 
press or  implied  consent  of  the  members.     The  reason  is  obvious. 

Firsts  as  it  respects  th.p.  fufpnxp.  n^d  ohjerfi  This  may  be  said  to 
he  the  Jinal  cause  b^  the  association,  for  the  sake  of  which  it  was 
brought  into  existence.  To  change  this  without  the  consent  of  the  as- 
sociates, would  be  to  commit  them  to  an  enterprise  which  they  never 
embraced,  and  would  be  tnanifestly  unjust. 

Secondly,  as  it  respects  the  constituency,  or  capital  and  member- 
ship. This  is  the  next  important  and  fundamental  point  in  the  con- 
stitution of  a  body  corporate.  To  change  it  without  the  consent  of 
the  stockholders,  would  be  to  make  thetn  members  of  an  association  in 
which  they  never  consented  to  become  such.  It  would  change  the  re- 
lative infliience,  control  nwA  pfnjjt  of  earh  '^.Mnher.  If  the  directors 
alone  could  do  it,  they  could  always  perpetuate  their  own  power. 
Their  agency  does  not  extend  to  such  an  act  unless  so  expressed  in 
the  charter,  or  subsequent  enabling  act ;  and  such  subsequent  act,  as 
before  said,  would  not  bind  the  stockholders  without  their  acceptance 
of  it,  or  assent  to  it  in  some  form.  Even  when  the  additional  stock 
is  distributed  to  each  stockholder  ^;-o  rata,  it  would  often  work  injus- 
tice, because  many  of  the  stockholders  might  be  unable  to  take  their 
respective  shares,  and  might  thus  lose  their  relative  interest  and  in- 
fluence in  the  corporate  concerns. 

These  conclusions  flow  naturally  from  the  character  of  such  associa- 
tions. Of  course,  the  associates  themselves  may  adopt  or  assent  to  a 
different  rule.  If  the  charter  provides  that  the  capital  stock  may  be 
increased,  or  that  a  new  business  may  be  adopted  by  the  corporation, 
this  is  undoubtedly  an  authority  for  the  corporation  (that  is,  the  stock- 
holders) to  make  such  a  change  by  a  stockholders'  vote  in  the  regu- 
lar way.  Perhaps  a  subsequent  ratification  or  assent  to  a  change 
already  made,  would  be  equally  effective.  It  is  unnecessary  to  decide 
that  point  at  this  time./  But  if  it  is  desired  to  confer  such  a  power  on 
the  directors,  so  as  to  make  their  acts  binding  and  final,  it  should  be 
expressly  conf erred. \  ^ 

Where  the  stock  expressly  allowed  by  a  charter  has  not  been  all 
subscribed,  the  power  of  the  directors  to  receive  subscriptions  for  the 
balance  may  stand  on  a  different  footing.  "Such  an  act  might,  per- 
haps, be  considered  as  merely  getting  in  the  capital  already  provided 
for  the  operations  and  necessities  of  the  company,  and,  therefore,  as 
belonging  to  the  orderly  and  proper  administration  of  the  company's 
affairs.     Even   in  such  case,  however,   prudent   and  fair   directors 
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would  prefer  to  have  the  sanction  of  the  stockholders  to  their  acts. 
But  that  is  not  the  present  case,  and  need  not  be  further  considered. 
Decree  affirmed. 

Note.  See,  1899,  Hosier  v.  Perry,  60  Ohio  St.  388.  Also,  particularly,  23 
Am.  &  Eng.  Ency.  776,  et  seq.;  Angell  &  Ames,  §§  517,  et  seq.,  530-1)  542-3; 
Cook,  §§  492-8 ;  Elliott,  §§  95-8;  Morawetz,  §§  1,  24,  227-237 ;  Taylor,  §§  28- 
50;  I  Thompson,  §  1136,  III  Thompson,  §§3047,  3423;  Compare,  Clark, 
§§  27,  86. 


See.  98.  General  nature  of  such  contract:  An  agreement  by  each 
associate  with  his.  fellows  to  prgatiize  for  purposes  contem- 
plated, and  contribute  thfe  fu|ids«iai^eed. 

EDINBORO'  ACAf  EMY  v.  lOBINSON.' 

i860.     In  the  Supreme  Court|op  Pent^ylvania.     37  Pa.  St.  Re- 
ports, 210^214,'  78  AmiDec.  421. 

Error  to  the  common  pleas  of  ferie  cownty. 

This  was  an  action  brought  Bj5c,_£centiss  Burlingham  and  others, 
"trustees  of  Edinboro'  Academy,"  against  Alva  Robinson,  to  re- 
cover an  installment  on  his  subscription  of  $50  to  the  following  papfer : 

"We,  the  undersigned,  citizens  of  Edinboro'  and  vicinity,  feeling 
the  necessity  of  an  institution  of  learning  in  our  rnidst,  affording 
greater  advantages  for  education  than  common  schools,  do  hereby 
agree  to  pay  R.  W.  Gerrish,  Prentiss  Burlingham,  Josiah  J.  Comp- 
ton,  Alfred  Green,  I.  R.  Taylor,  William  Proud  and  Nelson  Clute, 
trustees,  for  the  purpose,  the  sums  severally  subscribed  by  each  of  us, 
for  the  purpose  of  erecting  a  building  in  the  borough  of  Edinboro' 
aforesaid,  to  be  used  as  an  academy  or  institution  of  learning,  said 
trustees  to  act  until  the  sum  of  $'3,000  is  subscribed  for  the  purpose 
aforesaid,  and  when  so  subscribed,  public  notice  of  that  fact  to  be 
given  and  of  the  time  and  place  of  organization  of  said  stockholders, 
by  choosing  the  necessary  and  usual  officers  to  carry  into  effect  the  de- 
sign of  the  subscribers.  No  payments  to  be  made  until  the  sum  of 
$3,000  3o^a_^£/e,  subscription  is  made;  and  when  paid  to  be  in 'quar- 
terly yearly'  payments." 

The  $3,000  subscription  was  completed  some  time  in  1856,  and  on 
the  30th  of  December,  1856,  five  of  the  trustees  named  in  the  paper 
gave  notice  of  a  meeting  to  be  held  on  he  5th  of  January,  1857, 
for  the  purpose  of  choosing  seven  trustees  to  serve  for  the  ensuing 
year. 

On  the  5th  day  of  May,  1856,  the  "Edinboro'  Academy"  was  incor- 
porated by  the  cou-rt-  of  common  pleas  of  Erie  county,  which  charter 
of  incorporation  directed  that  in  all  elections  each  share  of  stock  ($5) 
should  entitle  the  holder  to  a  vote.  The  election  of  January  5,  1857, 
seeftis  to  have  been  held  under  the  provisions  of  the  act  of  incorpora- 
tion. 

'Arguments  omitted. 
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There  were  thirty-three  voters,  and  163  votes  cast.  The  election 
resulted  in  the  chpice  of  the  plaintiffs  in  this  suit.  The  meeting  did 
not  vote  for,  or  in  any  way  formally  adopt  the  charter  of  incorpora- 
tion. 

Many  of  the  subscribers  were  opposed  to  the  charter  as  the  basis 
of  organization,  and,  on  the  14th  of  February,  185^,  three  of  the  trust- 
ees named  in  the  subscription  paper  gave  notice  of  a  meeting  for 
organization  on  the  21st  of  February,  1857,  at  which  meeting  seven 
trustees  were  elected,  who  also  organized  and  undertook  to  collect 
the  subscriptions.  The  charter  organization  obtained  possession  of 
the  subscription  paper,  collected,  the  money,  selected  the  site,  and 
erected  buildings,  and  brought  this  suit  against  the  defendant  after 
notice  given. 

The  defense  was  that  the  incorporation  of  "The  Edinboro'  Acad- 
emy" by  the  court,  without  the  assent  of  the  defendant,  released  him 
from  his  subscription.  The  evidence  on  the  part  of  the  plaintiff  was 
the  subscription  paper  with  the  signature  of  the  defendant;  that 
$3,000  was  subscribed  in  good  faith;  and  that  a  meeting  of  the  sub- 
scribers was  called  on  due  notice,  the  association  incorporated  and 
trustees  elected.  On  the  part  of  the  defendant  evidence  of  another 
organization  under  articles  of  association,  in  which  the  defendant 
arid  thirty-two  other  subscribers  participated,  vvas  given  and  ad- 
mitted. 

The  court  instructed  the  jury  that  the  real  plaintiff  in  the  case  was  the 
"The  Edinboro'  Acadenly,"  in  the  incorporation  of  which  the  defend- 
ant did  not  participate,  and  that  as,  between  that  institution  in  its  cor- 
porate right,  and  the  defendant,  there  existed  no  privity  of  contract, 
the  suit  could  not  be  sustained.  The  jury,  accordingly,  found  for  the 
defendant,  and,  judgment  having  been  entered  on  the  verdict,  the 
plaintiff  Removed  the  case  into  this  court,  and  assigned  for  error  the 
,following  matters: 

I.  The  court  erred  in  answering  the  plaintiffs'  first  point  in  the 
negative,  which  was : 

I.  That  if  the  jury  find  from  the  eviderice  that  the  defendant  signed 
the  subscription-paper  given  in  evidence,  and  thereby  promised  to 
pay  to  E.  W.  Garrish,  Prentice  Burlingham,  Isaac  R.  Taylor,  William 
Proud,  Josiah  J.  Compton,  Alfred  Green  and  Nelson  Clute,  trustees, 
for  the  purpose  of  eirecting  a  building  in  the  borough  of  Edinboro',  to 
be  used  for  an  academy  or  institution  of  learning,  the  sum  of  $50 ; 
that'  the  said  trustees  were  to  act  until  the  sum  of  $3,000  was  sub- 
scribed for  that  purpose ;  that  that  sum  was  subscribed ;  that  the  de- 
fendant's subscription  of  $50  constituted  part  of  the  $3,000;  that 
thereafter,  in  pursuance  of  a  provision  in  the  paper  so  subscribed,  pub- 
lic notice  was  given  of  the  fact  that  $3,000  had  been  subscribed,  and 
of  the  time  and  place  of  or'ganization  of  the  stockholders ;  that  at  the 
time  and  place  at  which  such  notice  was  given  the  stockholders  met 
and  organized  and  elected  the  plaintiffs  in  this  suit  trustees ;  then,  and 
in  that  case  the  plaintiffs  can  sustain  this  suit,  to  recover  an  install- 
ment of  the  5J550  due  when  the  suit  was  instituted. 
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II.  The  court  erred  in  answering  the  plaintiffs'  second  point  in  the 
negative,  which  was  as  follows: 

2.  That  this  action  being  in  the  name  of  the  person  elected  trust- 
ees at  a  meeting  of  subscribers  called  for  the  purpose,  in  pursuance 
of  the  provisions  of  the  subscription  paper  signed  by  the  defendant, 
the  plaintiffs  are  entitled  to  recover  iii  this  suit,  and  the  plaintiffs,  if 
they  are  not  the  proper  persons  to  collect  and  disburse  the  money  col- 
lected, will  be  trustees  for  those  who  are  legally  entitled  to  it. 

III.  The  court  erred  in  answering  the  plaintiffs'  third  point  in  the 
negative,  which  was  as  follows: 

3.  That  if  the  defendant  signed  the  subscription-paper  given  in  ev- 
idence, it  is  no  defense  that  the  association  contemplated  by  that  paper 
was  subsequently  incorporated 'by  the  court  of  common  pleas  of  Erie 
county  after  due  public  notice,  if  the  defendant  did  not  object  to  the 
incorporation  of  the  association,  and  if  the  object  of  the  incorporation 
was  substantially  to  effect  the  same  purpose  that  was  contemplated  by 
the  subscription-paper  signed  by  him,  and  his  interests  were  not  af- 
fected or  his  responsibility  increased  by  the  act  of  incorporation. 

IV.  The  court  erred  in  not  giving  distinct  and  separate  answers 
to  each  of  the  plaintiffs'  three  points. 

V.  The  court  erred  in  charging  that,  "although  some  of  the  persons 
named  as  plaintiffs  were  made  payees  in  the  subscription-paper,  yet 
they  are  not  necessarily  named,  but  are  so  by  surplusage ;  that  the 
real  plaintiff  is  the  'Edinboro'  Academy,'  between  whom,  in  its  corpo- 
rate right,  and  the  defendant  there  exists  no  privity  of  contract,  we 
think  they  can  not  sustain  this  suit." 

LowRiE,  C.  J.  So  soon  as  this  subscription  fafer  became  com- 
flete  by  the  subscription  of  the  stipulated  amount  of  money  ^  the  sub- 
scribers to  it  became  an  association  of  persons  united  for  contributing 
to  a  comfnon  fund  for  a  common  purpose^  to  be  carried  out  by  them- 
selves. Then  the  subscription  of  each  (^at  least  if  not  withdrawn  be- 
fore the  actual  organization  of  the  associates^  became  a  contract  by 
each  associate  with  his  fellows,  in  consideration  of  similar  contracts 
By  them.,  to  contribute  to  the  cofnm.on  fund  the  amount  subscribed  by 
him. 

Such  an  act  of  association  involves  an  agreement  to  organize  the 
associates  when  the  subscription  shall  be  complete,  and  in  the  present 
case  this  is  expressly  provided  for.  The  duties  treated  by  the  act  of 
subscription  are  duties  to  the  association,  and  the  first  of  them  that  is 
to  be  performed  is  the  duty  of  organization,  and  when  this  is  com- 
plete, the  duty  of  paying  the  sum  subscribed  i^  a  duty  to  the  organ- 
ized association.  In  a  legal  aspect,  the  most  perfect  form  of  organi- 
zation is  by  legal  incorporation,. and,  therefore,,  this  when  regularly 
obtained  by  the  common  consent  of  the  associates,  must  be  regarded 
as  the  true  organization  of  the  association,  and  the,  corporation  be- 
comes the  proper  legal  body  to  which  the  subscriptions  are  to  .be 
paid,  and  vvhich  is  to  sue  for  them.  There  can  be  but  one  true  organ- 
ization. 

The  court  below  was,  therefore,  in  error  in  deciding  that  the  action 
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was  improperly  brought  in  the  name  of  the  association  in  its  corpo- 
rate form.  The  decision  ought  to  have  been  that  if  the  associates 
did  organize  themselves  by  legal  incorporation,  then  the  corporation 
is  the  organized  association,  and  is  the  proper  legal  party  to  demand 
and  enforce  the  payment  of  the  subscriptions. 

The  question  of  fact  is  therefore  involved  in  the  true  decision:  did 
the  associates  organize  themselves  into  this  corporation  palled  "The 
Edinboro'  Academy?" 

The  decision  of  the  court  below^  excluded  this  question,  though  it 
is  the  vital  one  of  the  cause.  It  may  not  be  easily  decided,  because 
there  is  no  complete  prescribed  form  for  the  process  of  organization. 
And  so  it  is  in  the  original  organization  of  states,  and  there  we  take 
the  fact  of  the  existing  organism  as  proof  of  its  legitimacy  without  in- 
quiring into  the  regularity  of  the  formative  process.  And  in  such  a 
case  as  this,  if  we  find  the  associates  acting  as  members  of  the  organ- 
ism we  assume  the  regularity  of  its  formation  as  against  them. 

The  only  form  agreed  upon  here  for  the  process  of  organization  is, 
that  it  shall  be  by  a  meeting  of  the  associates  held  according  to  notice 
to  be  given.  If  such  a  meeting  was  held  on  reasonable  notice,  and 
if,  by  consent  of  a  majority,  the  corporate  form  of  organization  was 
adopted  or  assented  to,  the  corporation  is  the  organized  body  contem- 
plated by  the  contract  of  subscription,  and  has  the  right  to  demand 
and  receive  the  sums  subscribed. 

The  law  rather  pardons  than  approves  the  naming  of  the  trustees 
of  the  corporation  as  plaintiffs,  in  such  an  action  before  a  justice  of 
the  peace. 

In  court  the  form  ought  to  be  amended  so  as  to  let  the  plaintiff  ap- 
pear in  its  simple  corporate  name. 

Judgment  reversed,  and  a  new  trial  awarded. 

Thompson  J.,  having  been  of  counsel  in  the  case,  did  not  sit  at  the 
hearing. 

See  note,  infra,  p.  456.  '^^V^ 

y^    \ 

See.  99,    Consideration  of  the  agreei^nt. 

stewaktv.tkuste|s  of  hImilton  college.! 

1845.     In  the  Court  of  Coi%kctioj  of  Errors,  of  New  York. 
2  Denio's  (New  "%)rk)^eports  403-429. 

On  error  from  the  supreme  court.  The  trustees  of  Hamilton  College 
sued  Stewart  in  the  court  below  in  assumpsit,  to  recovei-  a  balance  of, 
$600,  parcel  of  $800  subscribed  by  him  towards  a  fund  for  the  pay- 
ment of  the  salaries  of  the  officers  of  the  college,  which  subscription 
was  made  at  the  foot  of  the  paper  in  the  following  words : 

"Fund  for  Hamilton  College.     We,  the  subscribers,  hereby  bind 

'Only  those  parts. of  the  various  opinions  relating  to  consideration  are 
given.  This  case  afterward  came  before  the  new  court  of  appeals,  and  was 
decided  against  the  trustees  of  the  college,  on  the  ground  that  there  was  no 
sufficient  consideration.    1  N.  Y.  581  (1848). 
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ourselves  to  pay  to  the  trustees  of  Hamilton  College,  the  sums  oppo- 
site to  our  respective  names,  in  four  equal  annual  payments,  the  first 
to  be  made  on  the  first  day  of  August,  1834.  The  conditions  of  the 
subscription  are  the  following: 

"I.  That  the  moneys  collected  on  it  shall  be  permanently  invested 
as  a  productive  fund,  the  interest  of  which  shall  be  applied  to  the  pay- 
ment of  the  salaries  of  the  officers. 

"2.  That  we  shall  not  be  holden  to  pay  the  sum  subscribed  by 
us  unless  the  aggregate  of  our  subscriptions  and  of  contributions  to 
this  object  shall,  by  the  first  of  July,  1834,  amount  to  $50,000,  nor 
until  M.  Hunt,  Esq.,  or  A.  B.  Johnson,  Esq.,  of  Utica,  shall  certify 
that,  in  his  or  their  judgment,  responsible  subscriptions  or  contributions 
amounting  to  $50,000  shall  have  been  made. 

"Dated  July  6,  1833."  The  trial  court  non-suited  the  plaintiff, 
and  the  supreme  court  set  this  aside. 

The  opinion  of  the  supreme  court  was  by. 

Nelson,  C.  J.  Two  principal  objections  have  been  taken  to  the 
right  of  the  plaintiffs  to  recover:  i.  That  the  promise  is  nudum  f  ac- 
tum ^  there  being  no  consideration  to  support  it;  2.  That  if  valid,  the 
conditions  upon  which  it  was  made  have  not  been  fulfilled. 

Every  promise  for  the  breach  of  which  an  action  of  assumpsit  may 
be  sustained,  must  be  founded  upon  a  consideration  of  benefit  to  the 
defendant,  or  to  ^  stranger,  or  of  damage  or  loss  to  the  plaintiff  at 
the  request  of  the  defendant ;  but  any  act  of  the  plaintiff  from 
which  the  defendant  derives  a  benefit,  or  any  labor,  detriment,  or  in- 
convenience, sustained  by  the  plaintiff,  however  small  the  benefit  or 
inconvenience,  is  a  sufficient  consideration,  if  such  act  is  per- 
formed, or  inconvenience  suffered,  at  the  instance  and  request  of  the 
defendant,  (i  Selw.  N.  P.  32,  and  cases  cited.)  It  is  not  claimed 
in  this  case  that  the  defendant  has  derived  any  benefit  from  the  contract 
upon  which  the  action  is  founded,  and  the  inquiry  will  be,  whether 
the  plaintiffs  have  sustained  any  damage  or  detriment  at  the  instance 
and  request  of  the  defendant,  or  directly  flowing  from  the  promise. 
The  substance  of  the  contract  between  the  parties,  leaving  out  the 
particulars,  is  this:  The  defendant  agrees  to  pay  the  plaintiffs,  for  the 
benefit  of  the  institution  they  represent,  $800,  in  four  annual  pay- 
ments, provided  they  will  procure  subscriptions  and  contributions 
which,  with  his,  shall  amount  to  $50,000  before  a  given  time,  and 
shall  afterwafds  invest  the  same  as  specified.  Or,  putting  it  in  an- 
other form :  The  defendant  agrees,  if  the  plaintiffs  will  procure  sub- 
scriptions for  the  benefit  of  their  institution  to  the  amount  of  $50,000, 
including  his,  and  will  invest  the  same  as  therein  directed,  that  he  will 
pay  them  $800  in  four  annual  payments.  The  plaintiffs  consent,  and 
perform  the  conditions.  It  seems  to  me  that  the  labor  and  expense  of 
procuring  the  subscriptions  and  investing  the  fund  constitute  damage 
and  loss  to  the  plaintiffs,  which  bring  the  case  within  the  very  defini- 
tion of  a  good  consideration  for  the  promise.  In  the  case  of  Sir 
Anthony  Sturlyn  v.  Albany  (Cro.  Eliz.  67),  the  declaration  set  forth 
that  the  plaintiff  had  made  a  lease  of  land  to  J.  S.  for  life  rendering 

29— WiL.  Cases. 
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rent,  who  granted  all  his  estate  to  the  defendant,  the  rent  being  be- 
hind for  several  years.  The  defendant  agreed,  if  the  jplaintiff  could' 
show  to  him  a  deed  that  the  rent  was  due,  he  would  pay  it.  The 
plaintiff  then  averred  that  on  such  a  day,  etc.,  he  showed  to  him  the  in- 
denture of  lease  by  which  the  rent  was  due,  etc.  The  plaintiff 
recovered,  and  motion  was  made  in  arrest,  for  that  there  was  no  con- 
sideration upon  which  to  ground  the  action.  But  it  was  adjudged  for 
the  plaintiff,  the  court  observing,  that  when  a  thing  is  to  be  done  by 
the  plaintiff,  be  it  ever  so  small,  it  is  a  sufficient  consideration  for  the 
promise. 

So  in  the  case  of  Knight  v.  Rushwood,  in  the  same  book  (p.  469), 
Mrs.  R.  had  given  a  bond  for  ;£200  to  the  plaintiff,  and  afterward 
assigned  to  the  defendant  all  her  goods  to  pay  her  debts.  The  de- 
fendant insisting  that  it  had  been  read  to  the  obligor  as  a  bond  of 
;^ioo  only,  promised  the  plaintiff  to  pay  it,  if  he  and  two  witnesses 
would  swear  before  the  mayor  of  London,  that  it  was  read  to  her  as 
an  obligation  of  _;£200,  which  was  done.  The  question  was,  whether 
there  was  a  consideration  for  the  promise ;  and  the  whole  court  held, 
that  the  inconvenience  of  ma,king  the  oaths  was  a  sufficient  considera- 
tion ;  that  the  smallness  was  immaterial — if  any,  it  was  enough — and 
referred  to  the  previous  case  of  Sturlyn  v.  Albany.  (See,  also,  March 
V.  Culpepper,  Cro.  Car.  70).  So  if  A,  promises  B.  to  pay  him  a 
sum  of  money  if  he  will  call  for'it  at  a  particular  time,  and  B.  calls 
accordingly,  the  promise  is  binding ;  the  calling  for  the  money  being 
sufficient  consideration  for  the  promise.  Powell  on  Cent.,  343,  5 
Pick.  384).  These  cases  are  all  referred  to  as  sound  law  in  the  mod- 
ern respectable  treatises  on  the  subject.  (Comyn.  on  Cont.,  16;  i 
Sewl.  N.  P.  32;  Powell  on  Cont.,  343;  Saund.  PI.  and  Ev.,  147; 
Bac.  Ab.  Assumpsit,  C.)  and  the  principle  is  recognized  in  Brooks 
V.  Ball,  (18  Johns.  337).  It  is  said  in  Comyn's  Dig.,  (Action  upon 
the  case  upon  Assumpsit,  B.  4),  that  proof  of  a  debt  is  a  good  con- 
sideration for  an  assumpsit,  "for  it  is  a  charge  to  the  plaintiff;  as  if  a 
woman  in  considerarion  of  the  proof  of  a  debt  due  from  he.r  husband, 
promise  payment.  So  if  an  heir  promise  to  pay  the  debt  of  his  an- 
cestor ;  or  if  an  executor  promise  upon  proof  of  the  delivery  of  goods 
to  his  testator  to  pay  for  them." 

The  case  of  McAuley  v.  Billenger  (20  John.  R.  89),  is  not  distin- 
guishable from  the  present.  That  was  an  action  to  recover  a  sum 
subscribed  by  the  defendant  below,  for  the  repairs  of  a  church.  The 
suit  was  in  the  name  of  a  committee  appointed  to  receive  subscrip- 
tions for  this  purpose,  and  to  whom  the  money  was  made  payable, 
and  who  had  subsequently  entered  into  a  contract  with  a  person  for 
the  repairs  as  contemplated  in  the  subscription  paper.  Entering  into 
this  engagment  for  the  repairs,  agreeably  to  the  understanding  of  all 
parties  concerned  in  getting  up  the  subscription  and  in '  pursuance 
thereof,  was  regarded  as  a  sufficient  consideration  for  the  promise  to 
pay  by  the  subscribers.  The  case  of  Amherst  Academy  v.  Cowles 
(6  Pick.  431),  contains  similar  doctrine.  A  subscription  to  a  fund 
of  $50,000  to  be  made  a  permanent  investment  for  the  benefit  of  a 
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literary  institution,  was  held  to  be  valid  and  binding,  as  the  executior, 
of  the  trust  on  the  part  of  the  trustees,  or  even  being  engaged  in  the 
process  of  execution,  afforded  a  sufficient  consideration  for  the  un- 
dertaking of  the  defendant.  And  the  case  of  The  First  Religious 
Society  of  Whitestown  v.  Stone  (7  John.  R.  112)  stands  upon  the 
i  same  principle. 

I  can  not  doubt,  therefore,  but  that  the  assent  of  the  plaintiffs  to 
the  proposition  contained  in  this  instrument,  and  the  fulfillment  of  its 
terms  and  conditions  on  their  part,  or  in  other  words,  the  labor  and 
expense  of  procuring  subscriptions  to  the  fund,  and  of  investing  the 
same  at  their  instance  and  request,  as  may  be  fairly  inferred  from  all 
the  circumstances  attending  the  proposition,  afford  a  sufficient  consid- 
eration for  the  undertaking  of  the  subscribers.     «     *     * 

The  Chancellor.  The  first  question  in  this  case,  but  which  I 
consider  of  minor  importance,  is  that  of  consideration.  The  agree- 
ment upon  which  the  suit  was  brought  was  not  by  the  terms  of  it,  nor 
was  any  part  of  it  to  be  performed  within  one  year  from  the  making 
thereof.  The  subscription  is  dated  upon  the  6th  of  July,  1833,  and 
all  the  counts  except  the  third,  which  was  not  attempted  to  be  proved, 
allege  the  agreement  to  have  been  made  by  Stewart  on  that  day.  The 
first  installment  of  the  subscriptions  was  not  to  be  paid  until  the  ist 
of  August,  1834.  The  case,  therefore,  comes  within  the  first  subdi- 
vision of  the  second  section  of  the  title  of  the  Revised  Statutes  rela- 
tive to  fraudulent  conveyances  and  contracts  in  relation  to  goods, 
chattels  and  things  in  action ;  and  the  agreement  must  not  only  be  in 
writing,  but  there  must  be  a  valid  and  sufficient  consideration  appear- 
ing upon  the  face  of  the  writing,  upon  which  the  subscribers  are  sought 
to  be  charged.  (2  R.  S.  135.)  The  language  of  the  statute  is  ex- 
plicit in  declaring  that  every  agreement  that  by  its  terms  is  not  to  be 
performed  within  one  year  from  the  making  thereof,  shall  be  void, 
unless  such  agreement,  or  some  note  or  memorandum  thereof  ex- 
pressing the  consideration  is  in  writing  and  subscribed  by  the  party 
to  be  charged  therewith.  The  consideration  stated  in  the  three  counts 
of  the  declaration,  which  were  attempted  to  be  sustained  by  proof  is, 
in  part,  at  least,  an  alleged  agreement  on  the  part  of  the  corporation 
to  procure  subscriptions  and  contributions  to  the  amount  of  $50,000 
by  the  I  St  of  July,  1834.  But  upon  the  face  of  the  written  agreement 
I  find  no  evidence  of  any  undertaking  on  the  part  of  the  corporation 
that  they  will  procure  subscriptions  and  contributions  to  the  amount 
of  $50,000  or  to  any  amount  within  the  prescribed  period.  Nor  was 
their  acceptance  of  the  subscription  of  Stewart  even  an  implied  assent 
on  the  part  of  the  corporation  that  they  would  even  attempt  to  raise 
the  amount  by  circulating  a  subscription  for  the  purpose.  And  if  the 
subscription  papers  had  never  been  presented  to  any  one  after  Stew- 
art's name  was  subscribed  to  it,  he  could  not  have  complained  that 
the  corporation  had  violated  any  agreement,  either  express  or  implied, 
on  their  part. 

It  is  true  that  it  was  made  a  condition  of  the  agreement  that  it 
should  not  be  binding  upon  the  subscribers,  unless  the  aggregate  of 
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their  subscriptions  and  contributions  should  amount  to  at  least  $50,- 
000  within  the  time  specified.  But  even  in  this  condition  there  is  no 
intimation  that  the  corporation  are  to  procure,  or  to  have  any  instru-  - 
mentality  in  procuring  such  subscriptions  and  contributions,  or  that 
they  were  to  be  even  permitted  to  expend  the  then  existing  funds  of 
the  college  for  that  purpose.  And  even  if  we  go  out  of  the  writing, 
and  examine  the  parol  proof  which  was  adduced  to  make  out  such 
a  consideration,  I  do  not  find  any  evidence  which  shows  that  there 
was  an  agreement  on  the  part  of  the  trustees  to  be  at  the  expense  of 
procuring  subscriptions.  Indeed,  upon  reading  the  written  agree- 
ment, I  should  infer  the  contrary  to  be  the  fact ;  and  that  the  donors, 
or  some  of  them,  whose  names  headed  the  subscription  and  who  were 
the  friends  of  the  institution,  had  gotten  up  this  subscription  as  an 
agreement  between  themselves  to  contribute  certain  proportions  to  in- 
crease the  funds  of  the  college  at  least  $50,000  beyond  the  amount  it 
before  had ;  and  that  it  would  be  inconsistent  with  the  real  object'  of 
the  donors  to  have  these  funds  reduced  by  expenditures  of  the  kind 
contemplated. 

As  a  subscription  of  a  single  individual,  agreeing  to  make  a  dona- 
tion to  another  individual  or  to  a  corporation  for  the  benefit  of  the  donee 
merely,  I  should  have  great  difficulty  in  finding  a  valid  consideration 
to  sustain  a  promise  to  give  without  any  equivalent  therefor,  and  with- 
out any  binding  agreement  on  the  part  of  the  donee  to  do  anything  on 
his  part  which  would  be  a  loss  or  injury  to  him.  And  it  can  hardly 
be  said  to  be  a  consideration  to  support  a  promise  of  a  donor  to  give 
at  a  future  time,  that  the  donee  agrees  to  receive  and  invest  the  fund 
when  paid  and  to  apply  it  to  the  payment  of  his  debts  generally,  or 
any  particular  class  of  his  debts ;  or  to  apply  it  to  the  payment  of  such 
sums  as  he  may  thereafter  agree  to  give  to  his  servants  for  their  serv- 
ices. In  the  case  of  The  First  Religious  Society  in  Whitestown  v. 
Stone  (7  John.  Rep.  112),  no  such  difficulty  existed,  for  there  was  a 
sufficient  consideration  stated  in  the  contract  itself.  The  agreement  in 
that  case  was  stated  to  be  in  consideration  of  $1  received  from  the 
trustees  of  the  corporation,  as  well  as  the  further  consideration  that  it 
was  to  raise  a  salary  for  a  clergyman  to  be  employed  to  preach  for 
the  benefit  of  the  subscribers. 

Neither  is  there  any  difficulty  in  my  mind  finding  a  good  and  sufficient 
consideration  to  support  a  subscription  of  this  kind  made  by  several 
individuals.  Every  member  of  society  has  an  interest  in  supporting 
the  institutions  of  religion  and  of  learning  in  the  community  where  he 
resides.  And  when  he  consents  to  become  a  subscriber  with  others 
to  raise  a  fund  for  that  purpose,  the  real  consideration  for  his  promise 
is  the  promise  which  others  have  already  made  or  which  he  expects 
them  to  make,  to  contribute  to  the  same  object.  In  other  words,  the 
mutual  promises  of  the  several  subscribers  to  contribute  towards  the 
fund  to  be  raised  for  the  specified  object  in  which  all  feel  an  interest, 
is  the  real  consideration  of  the  promise  of  each.  For  this  purpose, 
also,  the  various  subscriptions  to  the  same  paper  and  for  the  same  obi 
ject,  although  in  fact  made  at  different  times,  may  in  legal  contem- 
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plation  be  considered  as  having  been  made  simultaneously.  The 
consideration  of  the  promise,  therefore,  is  not  any  consideration  of 
benefit  received  by  each  subscriber  from  the  religious  or  literary  cor- 
poration to  which  the  amount  of  his  subscription  is  made  payable,  nor 
is  his  promise  founded  upon  any  consideration  of  injury  which  the  payee 
has  sustained  or  is  to  sustain  or  to  be  put  to  for  his  benefit.  But  the 
consideration  of  the  promise  of  each  subscriber  is  the  corresponding 
promise  which  is  made  by  other  subscribers.  Mutual  promises  have 
always  been  held  sufficient  as  between  the  parties  to  sustain  the  prom- 
ise to  each.  And  it  had  also  been  the  settled  law  from  the  time  of 
the  decision  in  the  case  of  Dutton  v.  Pool  (Freem.  Law  Rep.  471), 
in  1678,  down  to  the  present  time,  that  a  party  for  whose  benefit  a 
promise  is  made  may  sue  in  assumpsit  upon  such  promise,  although 
the  consideration  therefor  was  a  consideration  between  the  promisor 
and  a  third  person.  (See  Schermerhorn  v.  Vandetheyden,  i  John. 
Rep.  139.)  Upon  this  subscription  the  several  subscribers  mutually 
promise  each  other  to  pay  to  the  trustees  of  Hamilton  College  the 
sums  subscribed  by  them  respectively,  upon  the  condition  that  the 
funds  when  collected  by  the  corporation  shall  be  invested  as  a  perma- 
nent fund,  and  the  income  thereof  applied  to  the  support  of  the  officers 
of  the  institution.  The  legal  effect  of  the  written  agreement,  there- 
fore, is  the  same  as  if  it  had  been  stated  at  length  in  the  subscription 
that  the  consideration  of  the  promise  of  each  was  the  promise  made  to 
hipi  by  the  other  subscribers  to  pay  to  the  corporation  the  sums  by 
them  subscribed  respectively.  And  if  this  agreement  had  been  set 
out  in  the  declaration  with  the  names  of  the  other  subscribers  thereto, 
with  the  sums  subscribed  by  them  respectively,  I  think  a  sufficient 
consideration  to  support  the  promise  to  pay  to  the  corporation  of  the 
college  would  have  appeared  to  support  the  action.     «     *     * 

Senator  Bockee.  But  there  is  another  question  of  very  great  in- 
terest and  importance,  whether  there  was  any  consideration  for  the 
defendant's  promise,  so  as  to  make  it  a  legal  obligation.  It  may  be 
assumed  as  an  axiom,  which  can  not  be  disputed,  that,  a  promise 
founded  on  duties  of  imperfect  obligation  or  mere  motives  of  benevo- 
lence, or  a  desire  to  promote  the  interest  of  education,  of  charity  or 
piety,  is  nothing  more  than  the  promise  of  a  gift,  and  is  not  a  legal  con- 
tract on  which  an  action  can  be  maintained.  If  we  take  the  first  clause  of 
this  subscription-paper  by  itself,  where  the  subscribers  bind  themselves 
to  pay  certain  sums  of  money  to  the  tnistees  of  Hamilton  College,  it 
does  most  clearly  and  inevitably  oome  within  the  description  of  a  gra- 
tuitous promise,  and  is  void  for  want  of  consideration.  Do  the  con- 
ditions which  are  underwritten  vary  the  obligations  which  the  sub- 
scribers are  under  to  the  trustees  of  the  college?  The  first  of  these 
conditions  is  merely  directory,  and  relates  to  the  investment  and  ap- 
propriation of  the  moneys  when  collected,  and  can  have  no  bearing 
upon  this  question  of  consideration.  The  second  condition  is  not,  as 
is  incorrectly  stated  in  the  second  count  of  the  plaintiffs'  declaration, 
"provided  that  the  flaintiffs  should  and  would,  by  the  first  day  of 
July,  1834,  procure  subscriptions  and  contributions  to  tJie  amount  of 
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$50,000."  If  the  agreement  had  been  that  the  defendant  would  pay 
$800  to  the  plaintiffs,  provided  they  should  and  would  raise  $50,000 
it  would  be  a  good  executory  consideration,  and  would,  in  my  view, 
entirely  change  the  nature  of  this  instrument,  and  transform  what  I 
now  consider  a  naked  promise  of  a  donation  into  a  legal  and  binding 
contract. 

The  meaning  of  this  condition  must  be  ascertained  from  the  terms 
in  which  it  is  expressed.  There  is  no  reference  to  the  plaintiffs,  and 
it  does  not  appear  from  the  instrument  that  they  are  to  perform  any 
conditions.  The  promise  is  to  pay  money  upon  a  contingency  hav- 
ing no  relation  to  any  action  on  the  part  of  the  plaintiffs.  If  the  un- 
qualified promise  is  void  for  want  of  consideration,  I  can  not  conceive 
that  it  is  rendered  more  obligatory  by  the  condition  contained  in  this 
subscription  paper.  The  promise  of  the  defendant  and  also  the 
promises  df  all  the  other  benevolent  and  public  spirited  gentlemen 
who  have  joined  with  him  in  the  subscription  are  voluntary  and  gra- 
tuitous donations,  and  they  are  not  less  so  because  they  are  conditional 
and  depend  upon  the  contingency  that  the  subscriptions  shall  within 
a  limited  period  be  raised  to  $50,000.  This  condition  was  doubtless 
made  as  an  inducement  to  liberal  subscriptions,  and  as  an  incentive 
to  the  friends  of  the  college  to  exert  themselves  in  raising  the  fund. 
It  is  an  arrangement  among  the  parties  'who  are  subscribers,  and  the 
obvious  motive  of  each  one  is  to  make  his  own  subscription  the  means 
of  calling  into  exercise  the  liberality  of  others.  In  looking  for  a  con- 
sideration to  support  a  contract  between  these  parties,  we  can  not  go 
beyond  the  subscription  paper.  That  is  the  only  evidence  on  which 
any  legal  claim  can  be  asserted.  We  do  not  find  in  this  paper  any 
act  or  thing  to  be  done  by  the  plaintiffs  on  the  performance  of  which 
they,  can  be  legally  entitled  to  claim  as  a  debt  what  was  offered  as  a 
gift.     *     «     * 

Senator  Porter.  The  defendant  below  was  sued  upon  his  sub- 
scription to  the  funds  of  the  Hamilton  College,  and  he  resists  the  pay- 
ment upon  a  variety  of  grounds.  It  appears  that  a  special  effort  was 
made  in  the  year  1833  to  raise  the  sum  of  $50,000  to  be  added  to  the 
permanent  funds  of  that  institution,  but  the  income  of  this  sum  was 
to  be  applied  specially  to  the  payment  of  the  salaries  of  the  officers 
of  the  college.  The  first  objection  that  I  propose  to  consider  is  that 
which  affirms  that  there  was  no  consideration  for  the  promise  made 
by  the  defendant  to  pay  the  trustees  the  amount  of  his  subscription. 

By  the  instrument  signed  by  the  defendant,  the  subscribers  prom- 
ised to  pay  to  the  trustees  of  Hamilton  College  the  sums  of  money  set 
opposite  their  respective  names,  upon  certain  conditions  therein  spec- 
ified. The  question  is,  whether  there  appears  upon  the  face  of  the 
instrument  a  consideration  to  sustain  the  promise  made  by  the  defend- 
ant. Let  us  consider  the  whole  scope  and  extent  of  this  writing,  and 
the  understanding  and  agreement  of  both  parties  at  the  time  it  was 
signed.  The  trustees  come  to  the  defendant  and  propose  to  him,  that 
if  he  and  others  will,  promise  to  pay  them  $50,000-  as  a  permanent 
fund,  the  interest  of  which  shall  be  applied  to  the  payment  of  teachers 
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in  the  college,  they  will  incur  the  labor  and  expense  of  obtaining  the 
subscription  to  that  amount,  to  be  certified  by  Mr.  Hunt  or  Mr.  John- 
son ;  that  they  will  collect  the  same,  and  invest  the  amount  collected 
permanently,  and  in  some  safe  and  secure  manner;  that  they  will  col- 
lect, receive  and  pay  over  the  annual  interest  forever  thereafter  to  the 
teachers  of  the  college,  free  from  all  charge  upon  this  fund ;  and  they 
engage  to  take  upon  themselves  the  care  and  expense  of  taking 
charge  of  the  fund,  and  preserving  it  in  all  its  integrity,  upon  a 
continued  permanent  investment,  and  of  applying  the  income  accord- 
ing to  the  designs  of  its  public  spirited,  enlightened  and  liberal  donors, 
free  from  all  abatement ;  so  that  their  charity  may  go  down  to  all 
time,  testifying  to  their  liberality,  and  enabling  this  public  institution 
to  confer  upon  the  community  that  is  interested  in  its  prosperity,  the 
blessings  of  education  and  science.  All  this,  they  say,  we  will  un- 
dertake on  our  part.  The  defendant  says,  very  well ;  if  you  will 
promise  for  yourselves  and  your  successors  to  perform  this  very 
charitable  service  if  the  subscribers  will  promise  to  pay  you  this 
amount,  I  am  content,  and  will  promise,  as  one  of  those  subscribers, 
to  pay  you  $800  towards  that  fund,  which  promise  is  to  be  binding 
upon  me,  if  responsible  subscriptions  are  obtained  to  that  amount  in 
the  opinion  of  Mr.  Hunt  or  Mr.  Johnson.  It  seems  to  me  that  this  is 
a  fair  and  rational  paraphrase  of  the  real  agreement  between  these 
parties.  And  if  so,  is  there  not  a  mutuality  in  it?  A  promise  on  the 
part  of  the  defendant  to  pay,  provided  the  trustees  will  promise  on 
their  part  to  perform  ?  I  think  the  promise  on  the  part  of  the  trustees 
is  valid,  and  obliges  them  to  perform  their  agreement,  and  that  there-, 
fore  it  furnishes  a  good  consideration  for  the  promise  of  the  defend- 
ant. There  is  a  contract  made  between  the  donors  and  the  trustees, 
for  the  donation,  security  and  disposition  of  the  fund.  The  promise 
on  the  part  of  the  trustees  they  have  assumed  and  ratified  by  accept- 
ing the  subscriptions  and  collecting  the  fund,  and  they  have  subjected 
themselves  to  a  perpetual  obligation  to  fulfill  that  promise  in  good 
faith.  This  obligation  may  be  enforced  at  all  times ;  and  the  man- 
"ner  of  executing  the  trust  on  their  part  may  always  be  the  subject  of 
judicial  inquiry,  and  the  court  will  require  that  the  trusts  and  the  prom- 
ises are  all  fulfilled. 

In  the  case  of  the  Trustees  of  Dartmouth  College  v.  Woodward 
(4  Wheat.  518),  Ch.  J.  Marshall,  speaking  of  the  contributions  to 
the  fund  of  that  institution,  says:  "These  gifts  were  made,  not  in- 
deed to  make  a  profit  to  the  donors,  or  their  posterity,  but  for  some- 
thing in  their  opinion  of  inestimable  value,  for  something  which  they 
deem  a  full  equivalent  for  the  money  with  which  it  was  purchased. 
The  consideration  for  which  they  stipulated  is  the  perpetual  applica- 
tion of  the  fund  to  its  object,  in  the  mode  prescribed  by  themselves." 

It  is  not  important  that  the  the  consideration  of  a  promise  should  be 
plainly  expressed  in  the  writing;  it  is  enough  if  it  appears  from  the 
nature  of  the  instrument  and  the  recitals  contained  in"  it.  If  it  is  man-, 
ifest  that  there  was  in  the  minds  of  the  parties  some  obligation  as- 
sumed, or  some  service  to  be  rendered  by  the  promisee,  as  the  equiva- 
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lent  asked  for  the  promise  by  the  promisor,  the  promise  is  not  void 
for  want  of  a  consideration.  The  law  upon  this  subject  is  well  stated, 
and  the  authorities  collected  in  Saund.  PI.  &  Evi  147.  I  can  not 
doubt  but  that  the  promise  of  the  defendant  was  made  upon  a  good 
consideration.     *     «     « 

For  reversal  21,  for  affirmance  5. 

See  23  Am.  &  Eng.  Ency.  791  et  seq.;  Beach,  §  584;  Boone,  §  108;  Clark, 
§§  93-7;  Cook,  §§  71-5;  Elliott,  §  349;  Langdell's  Summary  of  Contracts, 
§§  183-7;  Morawetz,  §§  43-59;  Taylor,  §§  62-64,  509-12;  I  Thompson, 
§§  1200-13 ;  VII  Thompson,  §§  8606-25. 

Note.  If  subscriptions  are  acted  upon  and  money  is  expended  on  the  faith 
of  them,  the  donor  or  subscriber  is  estopped  from  claiming  there  is  no  consid- 
eration. 1816,  Kidwelly  v.  Eaby,  2  Price  (Eng.  Exch.)  93;  1828,  Amherst 
Academy  v.  Cowls,  6  Pick.  (Mass.)  427;  1852,  Kennebec,  etc.,  E.  E.  Co.  v. 
Palmer,  34  Maine  366;  1857,  Wesleyan  Seminary  v.  Fisher,  4  Mich.  514; 
1877,  Eoche  v.  Eoanoke  Classical  Sem.,  56  Ind.  198;  1877,  M.  E.  Church  v. 
Kendall,  121  Mass.  528;  1878,  Simpson  Centenary  College  v.  Bryan,  50  Iowa 
293;  1881,  Twin  Creek,  etc.,  Co.  v.  Lancaster,  79  Ky.  552;  1885,  Osborn  v. 
Crosby,  63  N.  H.  583;  1886,  Eoberts  v.  Cobb,  103  N.  Y.  600;  1897.  School  Dis- 
trict V.  Sheidley,  138  Mo.  673 ;  1898,  Beatty  v.  Western  College  of  Toledo,  177 
111.  280,  42  L.  E.  A.  797;  1899,  Lasar  v.  Johnson,  125  Oal.  549,  49  C.  L.  J.  409, 
58  Pac.  161.  Also,  see,  cases  infra,  pp.  482,  491-492.  Sut,  see,  Bryants  Pond, 
etc.,  Co.  v.  Pelt,  87  Maine  234,  infra,  p.  474;  Hudson  Eeal  Estate  Co.  v.  Tower, 
161  Mass.  10,  infra,  p.  478;  Baptist  Church  v.  Cornell,  117  N.  Y.  601. 


See.  100.  Tke  general  form^tof^Sfir-emtract:  As  a  rule,  the  form 
is  immaterial,  unless' the  statute  oXcharter  requires  a  particu- 
lar form.    It  may  b^'either  a  Statutery  or  a  common  law  con- 
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1880.     In  the  Supheme  Court  of  Iowa.     54  Iowa  Reports,  425- 
428,  37  Am.  Rg^.  213. 

Action  to  recover  typon  an  alleged  subscription  to  the  stock  of  a 
banking  corporation.  ^Jjequegjian  arises  upon  demurrer  to  the  peti- 
tion, the  defendant  claiming  t'nat  the  petition  does  not  show  that  the 
defendant  became  a  subscriber  to  the  stock  in  such  sense  that  he  be- 
came obligated  to  take  and  pay  for  it.  The  corporation  is  the  Farmers' 
and  Merchants'  Bank  of  Bloomfield.  The  plaintiff  is  the  assignee 
of  the  corporation.  The  petition  avers  that  the  capital  stock  was  di- 
vided into  shares  of  $100  each,  and  that  the  defendant  subscribed  for 
ten  shatreft.  As  constituting  the  subscription,  the  plaintiff  sets  out  as 
an  exhibit  to  his  petition  a  certain  written  statement,  and  the  articles 
of  incorppration,  both  purporting  to  be  subscribed  by  the  defendant. 
The  staten^nt  is  in  these  words : 

"We,  the  undersigned,  having  associated  ourselves  together  for  the 
purpose  of  organizing  a  banking  association,  and  transacting  the  bu^- 
ness  of  banking. under  chapter  52,  of  the  revision  of  i860,  do  declare 
and  state  as  follows : 

'■'■First.  The  name  and  title  of  the  association  shall  be  The  Farm- 
ers' and  Merchants'  Bank  of  Bloomfield,  Iowa. 
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'■'■Second.  The  authorized  capital  of  said  Farmers'  and  Merchants' 
Bank  of  Bloomfield,  Iowa,  shall  be  $150,000,  which  shall  be  divided 
into  shares  of  $100  each. 

'■'■Third.  The  name  and  residence  of  the  stockholders  of  this  asso- 
ciation, with  the  number  of  shares  held  by  each,  are  as  follows: 

"J.  W.  Clayton, 10  shares." 

The  essential  part  of  the  articles  of  incorporation  is  in  these  words: 

^'■Eighth.  Fifty  per  cent.  x)f  all  the  stock  subscribed  for  this  asso- 
ciation before  it  commences  business  shall  be  paid  in  at  the  time  of 
commencing  business,  and  the  balance  so  subscribed  shall  be  paid  at 
such  times  and  in  such  installments  as  the  board  of  directors  may 
prescribe." 

The  petition  avers  that  the  directors  have  called  for  full  payment 
of  all  the  stock  subscribed. 

To  the  petition  so  showing  the  defendant  demurred.  The  court 
sustained  the  demurrer.  Judgment  having  been  rendered  for  the  de- 
fendant, the  plaintiff  appeals. 

Adams,  Ch.  J.  The  action  is  brought  to  recover  one-half  of  the 
amount  of  the  alleged  subscription,  the  other  half  having  already  been 
paid.  The  defendant  insists  that  it  is  not  shown  that  he  contracted 
to  pay  any  sum  whatever.  The  defendant  did  not  become  a  stock- 
holder by  subscribing  the  articles  of  incorporation.  If  he  became 
such  he  did  so  by  subscribing  what  we  have  denominated  the  state- 
ment. The  more  important  portion  of  it  is  the  third  division.  That 
is  a  declaration  purporting  to  be  made  by  the  associated  persons' 
showing  each  his  respective  interest  in  the  corporation.  Is  it  a  sub- 
scription to  stock.'  If  so,  the  defendant  is  liable  to  pay  for  the  num- 
ber of  shares  set  opposite  his  name,  without  a  promise  to  do  so  in  so 
many  words.     This  has  been  held  repeatedly. 

In  Spears  v.  Crawford,  14  Wend.  20,^  the  writing  subscribed  was 
in  these  words : 

"We,  the  subscribers,  do  hereljy  severally  agree  to  take  the  shares 
by  us  subscribed  in  the  Harlem  Canal  Company."  A  certain  num- 
ber of  shares  was  set  opposite  the  name  of  each  subscriber.  The 
question  presented  was  whether  the  mere  agreement  to  take  shares 
rendered  the  defendant  liable  to  pay  for  them.  The  court  held  that 
it  did. 

In  Hartford  &  New  Haven  R.  Co.  v.  Kennedy,  12  Conn.  500,  the 
word  "subscriber"  was  used  in  what  was  claimed  to  be  the  subscrip- 
tion to  stock.  It  was  held  that  the  subscriber  was  liable  to  pay  for 
the  stock,  without  a  promise  to  do  so  in  so  many  words.  The  court 
said:  "It  is  true  a  promise  to  pay  in  precise  terms  does  not  appear  to 
have  been  made.  The  defendant  has  not  affixed  his  signature  to  an 
instrument  which  contains  the  words,  'I  promise  to  pay,'  but  he  has 
done  an  equivalent  act.  He  has  contracted  with  the  plaintiff  to  be- 
come a  member  of  the  corporation,  and  to  be  interested  in  its  stock." 

In  Rensselaer  &  W.  Plank  Road  Co.  v. Barton,  16  N.  Y.  460,  the 

>  28  Am.  Dec.  513. 
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court  said :  "Whatever  may  be  the  form  or  language  of  a  subscription 
to  the  stock  of  an  incorporated  company,  any  person  who  in  any  man- 
ner becomes  a  subscriber  for,  or  engages  to  take  any  portion  of,  the 
stock  of  such  company,  thereby  assumes  to  pay  according  to  the  con- 
ditions of  the  charter."  See,  also,  Small  v.  Herkimer  Manufacturing 
and  Hydraulic  Co.,  2  Comst.  335;  Dayton  v.  Borst,  31  N.  Y.  437; 
Hartford  &  New  Haven  R.  Co.  v.  Croswell,  5  Hill  384;  Waukon  & 
Mississippi  R.  Co.  v.  Dwyer,  49  Iowa  121. 

Probably  the  defendant  would  not  deny  that  where  there  is  a  valid 
subscription  to  stock,  or  written  agreement  to  take  stock,  there  arises 
upon  such  subscription  or  agreement  an  obligation  to  pay  for  it.  But 
the  defendant  insists  that  the  writing  in  this  case,  whatever  it  may  be 
called,  falls  short  of  being  a  •  subscription  to  stock,  or  agreement  to 
take  stock. 

It  declared  that  "the  number  of  shares  held  by  each  are  as  follows : " 
Then  follow  names  and  amounts.  The  averment  of  the  petition  in 
substance  is  that  the  defendant  by  his  contract  subscribed  for  ten 
shares.  By  this  we  understand  that  the  writing  was  signed  by  the 
defendant.  The  association  purports  to  be  incorporated  under  the 
general  incorporation  law.  What  purpose  such  a  written  declaration 
by  the  associated  persons  could  have  if  they  were  not  thereby  to  be- 
come subscribers,  each  for  the  amount  set  opposite  his  name,  we  are 
unable  to  conceive.  It  is  suggested  that  the  written  declaration  was, 
perhaps,  designed  as  a  written  admission  of  a  previous  subscription, 
but  we  see  no  reason  for  a  formal  written  admission  of  what  must 
have  been  already  in  writing  if  there  was  a  subscription  to  be  admitted. 
It  appears  to  us  far  more  probable  that  the  declaration  was  designed 
as  a  subscription.  Now  it  matters  not  how  informal  the  writing  may 
be,  if  the  intent  of  the  parties  can  be  collected  from  it.  What  the  ^in- 
tent was  in  this  case  we  have  no  reasonable  doubt.  The  parties  in- 
tended to  adopt  articles  of  incorporation,  and  become  subscribers  to 
the  stock  thereunder.  If  they  did  they  becatne  obligated  to  pay  in 
accordance  with  the  eighth  article  to  which  they  made  themselves 
parties. 

Suppose  a  creditor  of  the  association  had  brought  an  action  upon 
his  claim  against  the  defendant,  alleging  that  he  is  a  partner.  We 
think  that  the  defendant  might,  and  would,  have  set  up  the  incorpo- 
ration and  sought  shelter  beneath  it.  There  is  no  doubt  that  he  in 
good  faith  attempted  to  become  a  member  and  limit  his  liability  by 
the  exemption  provided.  If  he  could  have  escaped  liability  as  a  part- 
ner by  setting  up  the  incorporation  and  his  membership,  he  can  not 
escape  the  limited  liability  incident  to  such  membership. 

We  think  that  the  demurrer  was  improperly  sustained. 

Reversed. 

Note.  For  subscriptions  to  commissioners  see  Walker  v.  Devereaux,  swpra^ 
p.  385. 

For  subscriptions  to  incorporators,  see  Nickum  v.  Burkhardt,  s«pra,  p.  391. 

See,  also,  1819,  Chester  Glass  Co.  v.  Dewey,  16  Mass.  94;  1841,  Chelten- 
ham, etQ.,  R.  Co.  V.  Daniel,  2  Q.  B.  281 ;  1848,  Lohman  v.  N.  Y.,  etc.,  R.  Co., 
2  Sandf.  (N.  Y.)  39;  1856,  Fisher  v.  Evansville,  etc.,  R.  Co.,  7  Ind.  407;  1856, 
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Poughkeepsie  &  S.  P.  P.  E.  v.  Griffin,  21  Barb.  (N.  Y.)  454;  1858,  Mobile  & 
O.  R.  Co.  V.  Yandall,  5  Sneed  (Tenn.)  294;  1860,  Clark  v.  Farrington,  etc., 
11  Wis.  306;  1864,  Ashtabula  &  N.  L.  R.  Co.  v.  Smith,  15  O.  S.  328;  1869, 
Iowa  &  M.  R.  Co.  V.  Perkins,  28  Iowa  281;  1873,  Peninsula  R.  Co.  v.  Dun- 
can, 28  Mich.  130,  i?i/ra,  p. -482;  1878,  Woodruff  v.  McDonald,  33  Ark.  97; 
1882,  Wheeler  v.  Millar,  90  N.  Y.  353;  1893,  Barron  v.  Burrill,  86  Maine  72, 
29  Atl.  938;  1896,  Ventura,  etc.,  R.  Co..v.  Collins,116  Cal.  260, 46Pac.  Rep.  287. 
See,  also,  23  Am.  &  Eng.  Ency.,  p.  786,  et  seq. ;  Beach,  §§  61-5 ;  Boone,  §  108 ; 
Cook,  §§52-3;  Elliott,  §348;  Morawetz,  §43,  et  seq.;  Taylor,  §§509-12;  I 
Thompson,  §§1136-95;  II  Thompson,  §§1305,  1788. 

Writing  is  not  necessary — statute  .of  frauds  does  not  apply.  1853,  Chaffin  v. 
Cummings,  37  Maine  76;  1858,  Cockney's  Case,  3  DeG.  &  J.  170;  1886,  Col- 
fax Hotel  Co.  V.  Xyon,  69  Iowa  683;  1887,  Wemple  v.  R.  R.  Co.,  120  111.  196; 
1887,  Bullock  V.  Falmouth,  etc.,  Co.,  85  Ky.  184;  1893,  Webb  v.  R.  R.  Co.,  77 
Md.  92,  infra,  p.  528;  1894,  York  v.  Park  Building  Assn.,  39  Neb.  834;  1895, 
Shellenberger  v.  Patterson,  168  Pa.  St.  30 ;  1895,  Tabler  v.  Anglo-American 
Assn.,  32  S.  W.  (Ky.)  602.  See,  Cook,  §§  52-3;  Elliott,  §  348;  I  Thompson, 
§§  1146-7.  Contra,  a  subscription  requires  writing,  for  subscribe  literally  means 
an  underwriting.  1827,  Thames  T.  Co.  v.  Sheldon,  6  B.  &.  C.  341 ;  1858, 
Pittsburgh,  etc.,  R.  Co.  v.  Gazzam,  32  Pa.  St.  340;  1877,  Galveston  Hotel  Co. 
V.  Bolton,  46  Tex.  633;  1878,  Freeland  v.  N.  J.  Stone  Co.,  29  N.  J.  Eq.  188.; 
1887,  Fanning  v.  Ins.  Co.,  37  O.  S.  339,  41  Am.  Rep.  517. 

Subscription  may  be  assigned— Taylor  (5th  ed.)  §§  101,  102;  1902,  Manches- 
ter V.  Williams,  —  N.  H.  — ,  52  Atl.  461,  16  Am.  &  E.  C.  C.  (N.  S.)  884. 


ARTICLE  II.       FORMS  _QE._ASSOCIATION  _CONTRACTS|^    STATUTORY    SUB- 
SCRIPTIONS. 

See.  101.    An  exclusiv_ely  staUUary.  contract. 

THE  SEDALIA,  WARSAW  &  SOUTHERN  RY.,  Appellant,  v.  WILKER- 
SON,  Administrator.^ 

1884.    In  the  Supreme  Court  of  Missouri.    83  Missouri  Reports 

235-244. 

Martin,  C.  This  is  an  action  to  enforce  an  alleged  subscription 
to  the  capital  stock  of  plaintiff.  The  demand  was  first  presented  in 
the  probate  court  for  allowance  against  the  estate  of  the  subscriber, 
and  was  taken  thence  by  appeal  to  the  circuit  court.  The  principal 
facts  in  the  case  are  set  forth  in  the  following  agreed  statement : 

It  is  hereby  stipulated  and  agreed  by  and  between  the  parties  hereto, 
that  upon  the  trial  of  this  case  the  following  facts  shall  stand  admitted, 
viz.  : 

1.  That  the  plaintiff  is  a  railroad  corporation,  created  and  existing 
under  the  general  railroad  incorporation  laws  of  the  state,  under  the 
corporate  name  of  the  Sedalia,  Warsaw  and  Southern  Railway  Com- 
pany. 

2.  That  its  articles  of  association  were  filed  in  the  office  of  the 
secretary  of  state,  September  16,  1879,  the  same  having  been  pre- 

'  Arguments  omitted. 
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pared  and  signed  by  the  parties  thereto  between  the  first  day  of  Sep- 
tember, 1879,  and  the  sixteenth  day  of  September,  1879,  and  that  said 
Smith  did  not  sign  said  articles,  nor  authorize  any  one  to  sign  his 
name  thereto,  and  that  said  Smith  died  intestate  on  the  eleventh  day 
of  July,  1879. 

3.  That  in  the  year  1877,  the  defendant,  said  George  R.  Smith, 
signed  and  delivered  to  one  Cyrus  Newkirk,  who  was  afterwards 
named  in  said  articles  as  one  of  the  directors  of  plaintiff  and  who  was 
then  soliciting  subscription  to  the  capital  stock  of  said  proposed  incor- 
poration, now  the  plaintiff  herein,  a  certain  written  instrument  to  be 
read  in  evidence  in  the  case. 

3J^.  That  prior  to  the  bringing  of  the  suit  in  the  probate  court  of 
Pettis  county,  the  plaintiff  had  complied  with  all  the  conditions  of  said 
written  instrument  referred  to  in  the  preceding  stipulation  as  to  the 
construction  and  completion  of  said  railway,  and  that  on  October  30, 
1880,  plaintiff  made  a  call  for  payment  of  all  subscriptions  to  its  capi- 
tal stock. 

4.  That  for  the  purpose  of  this  trial  the  same  effect  shall  be  given 
to  the  instrument  referred  to  in  the  third  stipulation  as  though  the 
name  of  the  Sedalia,  Warsaw  and  Southern  Railway  Company  ap- 
peared in  the  stead  of  that  of  the  Sedalia,  Warsaw  and  Memphis  Rail- 
way Company. 

5.  That  after  said  articles  of  association  were  filed  in  the  office  of 
the  secretary  of  state,  as  aforesaid,  the  plaintiff  corporation  duly  or- 
ganized by  the  appointment  of  William  Gentry,  one  of  the  directors 
named  in  the  said  articles,  as  president ;  also  by  the  appointment  of 
D.  H.  Smith,  another  of  said  directors,  as  vice-president ;  John  D. 
Crawford,  secretary,  and  Cyrus  Newkirk,  treasurer. 

6.  That  after  such  organization  by  plaintiff,  said  Cyrus  Newkirk 
turned  over  and  delivered  said  instrument  referred  to  in  the  third  stip- 
ulation to  the  secretary  of  the  plaintiff,  and  that  plaintiff  thereupon 
received  and  accepted  the  same  as  a  subscription  to  its  capital  stock, 
and  ordered  the  name  of  said  Smith  to  be  placed  upon  its  stock  books 
as  a  stockholder  of  fifty-five  shares  of  its  capital  stock,  which  was  ac- 
cordingly done. 

7.  For  the  purpose  of  this  case  the  instrument  of  writing  referred 
to  in  stipulation  No.  3  shall  be  considered  as  applying  only  to  the 
$1,000  cash  part  thereof,  which  yet  remains  unpaid,  the  remaining 
portion  having  been  heretofore  arranged  in  a  manner  not  affecting  the 
issues  in  this  case. 

8.  These  stipulations  shall  not  be  taken  as  binding  or  estopping 
either  party  hereto,  in  any  other  cause,  but  shall  be  used  in  the  trial  of 
this  case  only. 

The  plaintiff  read  in  evidence  the  subscription  paper  referred  to  in 
the  stipulation  signed  by  the  defendant's  intestate,  which  constitutes 
the  foundation  of  the  demand  against  his  estate. 

"We,  the  undersigned,  agree  each  severally  to  take  the  number  of 
shares  of  the  capital  stock  of  the  Sedalia,  Warsaw  and  Memphis 
(Southern)  Railway  Company  written  opposite  our  names  respect- 
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ively,  and  to  pay  for  the  same  as  soon  as  the  road  of  said  company 
shall  be  fully  completed  and  in  operation  to  the  south  line  of  Pettis 
county,  in  the  direction  of  Warsaw,  and  the  road-bed  of  said  company 
completed  from  Sedalia  to  Warsaw.  The  payment  of  our  several 
individual  subscriptions  to  be  secured  to  the  satisfaction  of  the  board  of 
directors  of  said  company  before  a,  contract  for  the  building  of  said 
road  is  closed. 

"Names.                                                  Shares.  Amount. 

"George  R.  Smith,     ....     .     .• $5,500 

"On  condition  as  follows:  One  thousand  dollars  cash;  $3,000  in 
work  to  be  done  for  said  railway  company  at  the  shops  of  the  Smith 
Manufacturing  Company,  at  regular  prices;  $1,500  in  real  estate, 
consisting  of  the  three  lots  on  the  north  side  of  Fourth  street,  in  the 
city  of  Sedalia,  lying  south  of  the  lots  of  the  Smith  Manufacturing 
Company,  and  adjoining  the  M.,  K.  &  T.  railroad  on  the  west — 
above  mentioned  lots  are  numbered  14,  15  and  16,  of  block  i.  Smith 
&  Martin's  Third  Addition. 

"(Signed.)  G.  R.  Smith." 

This  being  all  the  evidence,  the  plaintiff  asked  the  court  to  declare, 
in  substance,  that  the  plaintiff,  upon  the  agreed  facts,  was  entitled  to 
recover  the  $1,000  mentioned  in  the  subscription  paper.  The  court 
refused  to  make  the  declaration  and  rendered  judgment  on  said  facts 
in  favor  of  defendant,  from  which  the  plaintiff  appeals. 

The  only  question  presented  in  the  record  is,  whether  the  defend- 
ant'^^rrrtesfarte^by  virtue  of  his  signature  to  the_  paper  submitted  jn 
evidence,  which  was  preliminary" to  the"  execution  of  the  articles  of 
assocTaHbn,  became  legally  bound  as  a'sfockhorcief'in  the  'corporation, 
subsequentTy  organized  under ^ticle  2  of  chapter  "21  relating  to  the 
voluntary  incorporation  of~railroads.^  The  corporatioifcontemplated 
inThrs^preltmiiiary  ""JJapM^is  a  creature  of  the  statute.  By  complying 
with  certain  requirements  specifically  indicated  therein,  the  subscrib- 
ers of  said  paper,  or  any  one  else  desiring  the  same  thing,  might  be- 
come entitled  to  the  rights  and  be  subject  to  the  liabilities  of  stock- 
holders in  a  body  corporate. 

The  statute  which  enables  them  to  call  into  being  the  body  corpo- 
rate governs  their  relation  to  that  body.  It  is  full  and  explicit,  and 
leaves  no  excuse  for  resorting  to  the  rules  of  the  common  law  in  de- 
termining who  are  and  who  are  not  members  of  the  body.  I  accept 
this  proceeding  as  an  attempt  to  enforce  the  statutory  liability  of  the 
defendaffif^  integrafS"a|]]T' member  and  stockholder  of  the  association 
conternplated  in  the  preliminary  paper. 

In  recuFring  to  the  statutti  it  Would  seem  that  onl^Jtwo  modes  are 
provided  by  which  a  person  may  become  a  subscrTberto  the  capital 
stock  of  "a  coloration",  eitHer'Fy'  signing  the  articles  of  association 
alluded  to  in  the  first  section  of  the  second  article,  or.  by  subscribing 
toTfre-c:apita'l~gtScirafter  the  creation  of  the  corpOTation.  The  defend- 
arit's -intestate  di^iTtiefoFe  the  articles  of  association  which  gave  being 
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to  the  corporation  were  executed  and  filed,  consequently  he  could  not 
'have  become  a  member  by  subsequent  subscription.  _If_h£_diiL^f 
become  such  before  they,  wexe  filed,  then  he  was  no  subscriber 
stqckholHeFat  all.  As  it  appears  from  the  agreedTstatement  of  facts 
that  his  name  was  never  signed  to  the  articles  of  incorporation, 
the  argumenfyagainsf  the  "pTanrtIff~is'T6ncluiive7T^f  "the~pfe'ifttseS"are 
borrect.  "  ~         — .-.  „^ — __. 

That  they  are  correct,  I  think  no  one  can  doubt  after  reading  the 
provisions  of  the  statute  relating  to  the  incipient  steps  necessary  to  be 
taken  in  order  to  give  rise  to  the  relation  of  stockholder  and  corpora- 
tion. Section  764,  Revised  Statutes,  provides  that  any  number  of 
persons,  not  less' than  five,  may  form  a  railroad  company;  that  for 
such  purpose  they  may  make  and  sign  articles  of  association,  in 
which  shall  be  set  forth  the  name  of  the  company,  period  of  its  exist- 
ence, the  termini  of  its  road,  its  length,  the  counties  through  which  it 
is  to  run,  the  amount  of  capital  stock,  number  of  shares  of  stock,  and 
the  names  and  places  of  residence  of  the  directors.  ■  It  requires  each 
member  to  subscribe  to  such  articles  by  signing  his  name  and  place 
.of  residence,  and  the  number  of  shares  he  agrees  to  take.  A  certain 
amount  of  capital  stock  must  be  subscribed,  according  to  the  character 
and  length  of  the  road,  and  five  per  cent,  of  the  amount  so  subscribed 
paid  thereon  to  the  directors  named  in  the  articles.  To  these  articles 
must  be  attached  the  certificate  of  at  least  three  directors,  under  oath, 
to  the  effect  th^t  the  conditions  relating  to  the  amount  and  payment 
of  stock  have  been  complied  with.  The  section  then  goes  on  to  say : 
"And  thereupon  the  persons  who  have  so  subscribed  such  articIes,of 
association,  and  all  persons  who  shall  become  stockholders  in  said 
company,  shall  be  a  corporation  by  the  name  specified"  in  such  articles 
oFassociation,  and  shall  possess  the  powers  and  privileges  granted  to 
corporations,  and  be  subjected  to  the  provisions  relating  thereto  con- 
tained in  this  chapter."  1 

I  am  unable  to  perceive  how  any  persons  of  the  requisite  number, 
desirous  of  forming  a  railroad  company  under  the  provisions  of  this 
statute,  can  do  so  in  any  other  mode  than  the  one  pointed  out  in  it. 
In  no  other  mode  can  the  relation  of  stockholder  and  corporation, 
under  this  statute,  be  established.  The  statute  neither  contetnplates 
nor  alludes  to  any  preliminary  paper  of  subscription  such  as  the 
one  given  in  evidence.  The  fact  that  informal  papers  and  circular 
letters  are  commonly  signed  and  published  as  a  part  of  the  enterprise 
and  zeal  -which  gives  birth  io  public  corporations,  can  make  no  dif- 
ference as  long  as  the  statute  fails  to  recognize  themamoi^g  the  nee-  > 
essary  and  prescribed  legcdstepFTo'^e'faWen'  by  the.  ^'ncorpQraffwf  to ' 
create  the  bodv  corporate.  The  allusion  in  the  statute  to  "all  persons 
who  shallbecome  stockholders  m^sam^jcoiripany,  evid£ntlj£j£fei:s  to 
siich  as  become  stockholders  by  subscribing  for  stock  after  the  corpo- 
ration is  established,  in  subscription  books  opened  by  the  directors, 
according  to  the  provisions  of  section  71 1)  Revised  Statutes.. 

It  has  been  held  by  the  courts  of  New  York,  in  construing  a  stat- 
ute in  most  respects  like  our  own,  that  a  party  failing  to  sign  the  arti- 
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cles  of  association  could  not  be  subjected  to  the  liability  of  a  stock- 
holder, although  he  has  signed  a  preliminary  subscription  paper. 
Troy  &  Boston  R.  R.  v.  Tibbitts,  18  Barb.  297 ;  Poughkeepsie  & 
Salt  Point  Plank  Road  Co.  v.  Griffin,  24  N.  Y.  150.  I  find  nothing 
in  the  cases  cited  by  plaintiff's  counsel  materially  conflicting  with 
this  construction.  Some  of  them  are  cases  in  which  preliminary  re- 
quests, pefitions,  or  subscriptions  are  made  prior  to,  or  in  contempla- 
tion of,  the  grant  of  a  charter  by  legislative  enactment.  The  acts 
when  passed  took  effect  upon  the  petitioners  or  subscribers,  and  by 
force  of  their  terms  made  them  liable  as  members  or  stockholders,  al- 
though they  may  have  failed  to  participate  in  the  subsequent  pro- 
ceedings by  which  the  corporation  was  organized.  Others  are  cases 
in  which  the  act  of  incorporation,  either  generator  special,  had  been 
passed,  and  the  defendants  are  held  liable  as  stockholders,  by  reason 
of  subscriptions  within  the  peculiar  meaning  and  terms  of  the  acts,  or 
because  the  acts,  unlike  the  one  before  us,  failed  to  prescribe  any  par- 
ticular method  of  subscription  by  which  a  person  might  acquire  the 
rights  and  be  subject  to  the  responsibilities  of  a  stockholder.  Tonica, 
etc.,  R.  V.  McNeely,  21  111.  71:  Johnson  v.  Ewing  Female  Univer- 
sity, 35  111.  518;  Buffalo  &  N.  Y.  City  R.  Co.  v.  Dudley,  14  N.  Y. 
336;  Hartford  &  New  Haven  R.  v.  Kennedy,  12  Conn.  500;  Tag- 
gart  V.  Western  Md.  R.,  24  Md.  663;  Penobscot  R.  Co.  v.  Dum- 
mer,  40  Maine  172;  Kennebec  &  Portland  R.  v.  Palmer,  34  Maine 
366;  Cross  V.  Pinckneyville  Mill  Co.,  17  111.  54;  Athol  Music  Hall 
Co.  V.  Cary,  116  Mass.  471. 

I  do  not  regard  the  case  of  Peninsular  R.  Co.  v.  Duncan,  28  Mich. 
130,  as  an  authority  in  point.  Without  assenting  to  the  conclusion 
reached  in  that  case  by  a  majority  of  the  court  (there  being  an  able 
dissenting  opinion  against  it),  I  need  only  remark,  for  the  purposes  of 
this  case,  that  the  construction  adopted  by  the  court  was  placed  upon 
the  peculiar  phraseology  of  the  statute  which  it  was  held  referred  to 
preliminary  subscriptions,  thereby  intending  to  •  make  the  signers 
thereof  members  of  the  corporation  when  established.  There  being 
no  such  reference  or  intention  contained  in  the  language  of  our  stat- 
ute, I  am  of  the  opinion  that  the  defendant's  intestate  can  not  be  held 
liable  as  a  stockholder  by  reason  of  his  signature  to  the  paper  submit- 
ted in  evidence.  Accordingly  the  judgment  of  the  court  below  is  af- 
firmed. 

Phillips,  C,  not  sitting.  Ewing,  C,  concurs.  Hough,  C.  J., 
absent. 

Note.  See  1854,  Troy  &  Boston  R.  Co.  v.  Tibbitts,  18  Barb.  (N.  Y.)  297; 
1856,  Buffalo  &  N.  Y.  E.  Co.  v.  Dudley,  14  ¥.  Y.  336;  1861,  Poughkeepsie  & 
S.  E.  Co.  V.  Griffin,  24  N.  Y.  150;  1873,  Carlisle  v.  Saginaw  Valley  E.  Co.,  27 
Mich.  315;  1874,  Dutchess,  etc.,  Co.  v.  Mabbett,  58  N.  Y.  397;  1875,  Eeed  v. 
Eichmond,  etc.,  Co.  50  Ind.  342;  1875,  Parker  v.  N.  C.  M.  R.  Co.,  33  Mich. 
23;  1878,  Monterey,  etc.,  Co.  v.  Hildreth,  53  Cal.  123.  Beach,  §  513;  Clark, 
p.  271;  Cook,  §§  57-'59;  Elliott,  §  344;  Morawetz,  §§  54-57;  Taylor,  §  516;  I 
Thompson,  §§  1157-1160. 
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Sec.  102.  Same.  The  stetateSnay  make  those  who  incorporate 
members  and  not  those  -vmo  take  me  stock. 

THE  CASE  OF  THE  HHILADELPHIA  SAVINGS  INSTITUTION.* 

1836.     In  the  Supreme  Court  ofIPennsylvania.     i  Wharton 
(B^.)  Rep.  J51-468. 

At  the  last  term,  an  applicaBon  was  made  by  Mr,  Norris  for  a  rule 
to  show  cause  why  an  information  in  the  nature  of  a  writ  of  quo  -war- 
ranto should  not  be  filed,  to  inquire  by  what  authority  Joseph  Feinour 
and  others  exercised  the  rights  of  members  of  the  Philadelphia  Sav- 
ings Institution. 

At  the  same  time  a  rule  was  granted  upon  the  president  and  direc- 
tors of  the  same  institution,  to  show  cause  why  a  mandamus  should 
not  issue,  requiring  them  to  admit  William  C.  Bridges  to  participate 
in  the  transaction  of  the  said  institution,  at  its  meetings  of  business. 

Upon  the  return  of  these  rules,  the  following  appeared  to  be  the 
material  circumstances: 

The  Philadelphia  Savings  Institution  was  incorporated  by  an  act  of 
the  legislature  of  Pennsylvania,  passed  on  the  5th  day  of  April,  1834. 

The  first  section  declared  that  certain  persons  therein  named  (forty- 
six  in  number)  "and  all  and  every  other  person  or  persons,  hereafter  be- 
coming members  of  the  Philadelphia  Savings  Institution,  in  the  man- 
ner hereinafter  mentioned,"  should  be  created  and  made  a  corpora- 
tion and  body  politic,  with  the  usual  powers  and  capacities. 

The  2d,  3d  and  4th  sections  were  as  follows: 

"Sec.  2.  The  object  of  this  corporation  shall  be  to  receive  from 
time  to  time,  and  at  all  times,  from  all  persons  disposed  to  entrust 
them  therewith,  such  funds  as  may  be  deposited  with  them,  and  for 
which  they  shall  pay  to  the  depositor  such  rates  of  interest  as  may  be 
from  time  to  time  agreed  upon  by  the  directors  of  the  said  institution : 
Provided,  That  the  said  rates  of  interest  shall  not  be  reduced  with- 
out giving  at  least  sixty  days'  notice  of  their  intention  so  to  do,  in  two 
or  more  of  the  daily  papers  of  the  city  of  Philadelphia. 

"Sec.  3.  For  the  security  of  the  depositors  of  the  said  institution, 
it  shall  be  the  duty  of  the  persons  named  in  the  first  section,  and  of 
their  associates,  to  raise  and  form  a  capital  for  the  said  institution,  of 
not  less  than  $50,000,  nor  more  than  $200,000,  in  shares  of  $25  each, 
which  capital  shall  be  at  all  times  liable  to  the  depositors  for  the 
amount  of  their  deposits  and*  of  the  interest  accruing  thereon.  The 
said  shares  shall  be  transferable  on  the  books  of  the  company  in  such 
manner  as  may  be  designated  by  the  by-laws  of  the  said  institution. 

"Sec.  4.  There  shall  be  a  meeting  of  the  members  of  the  said  Phila- 
delphia Savings  Institution,  on  such  a  day  in  the  month  of  May  next, 
and  at  such  place  as  the  five  persons  first  named  in  this  act,  or  any 

'  Note.    Arguments  omitted. 
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three  of  them,  shall  appoint,  and  give  at  least  ten  days'  notice  of  such 
meeting  in  two  or  more  newspapers  printed  in  the  city  of  Philadelphia, 
and  on  such  day  in  the  month  of  May,  and  at  such  place  annually 
thereafter  as  the  by-laws  of  said  institution  shall  provide,  for  the  pur- 
pose of  choosing  from  among  the  members^  thirteen  directors  to  man- 
age the  affairs  of  the  said  institution  for  twelve  months  thereafter,  and 
until  a  new  election  shall  take  place,  and  the  five  persons  first  named 
shall  be  judges  of  the  first' election  of  directors,  and  the  judges  of  all 
future  elections  shall  be  appointed,  and  notice  of  such  elections  given 
in  such  manner  as  the  by-laws  shall  provide." 

The  fifth  section  declared  the  duties  and  powers  of  the  directors ; 
among  which  it  was  provided  that  they  should  have  power  to  "pro- 
vide for  the  admission  of  members^  and  furnishing  proofs  of  such  ad- 
mission," and  to  pass  all  such  by-laws  as  shall  be  necessary  to  the 
exercise  of  their  powers  and  of  the  other  powers  vested  in  the  corpo- 
ration by  the  charter.;  '■'■Provided^  that  all  such  by-laws  as  shall  be 
■  made  by  the  directors,  may  be  altered  or  repealed  by  two-thirds  of 
the  members,  at  any  annual  meeting,  or  at  any  general  meeting  called 
in  pursuance  of  any  by-law  made  for  that  purpose ;  and  the  majority 
of  members  may,  at  any  annual  or  general  meeting,  pass  by-laws 
which  shall  be  binding  upon  the  directors." 

The  sixth  section   authorized  the  corporation  to  invest  its  funds  in 
public  stocks  of  the  state,  or  of  the  United  States,  or  in  real   securi- 
ties, or  in  the  discount  of  notes,  and  personal  securities;  provided  that 
the  rate  of  discount  should  not  exceed  one-half  per  cent,  for  thirty  , 
days. 

The  seventh  section  was  as  follows : 

"Sec.  7.  It  shall  be  the  duty  of  the  directors,  at  least  once  in  every 
six  months,  to  appoint  from  the  members  of  the  said  coporation,  five 
competent  persons  as  a  committee  of  examination,  whose  duty  it  shall 
be  to  investigate  the  affairs  of  the  said  corporation,  and  to  make  and 
publish  a  report  thereof  in  one  or  more  newspapers  printed  in  the  city 
of  Philadelphia — and  it  shall  also  be  the  duty  of  the  directors,  on  the 
first  Monday  of  January  and  July,  in  each  and  every  year,  to  make 
and  declare  a  dividend  of  the  interest  and  profits  of  the  said  corpora- 
tion, after  paying  its  expenses,  and  the  same  to  pay  over  to  the  stock- 
holders or  their  legal  representatives,  within  ten  days  thereafter." 

The  eighth  section  provided  that  nothing  in  the  act  contained  should 
be  so  construed  as  to  give  or  extend  any  banking  privileges  to  the  in- 
stitution, or  to  givei  or  allow  any  compensation  to  the  directors  thereof. 

Shortly  after  the  act  of  incorporation,  the  directors  adopted  certain 
Jby-laws,  among  which  were  the  following: 

"Law  4.  Any  member  of  the  institution  may,  by  writing  addressed 
to  the  treasurer,  resign  and  relinquish  his  place  and  right  as  a  member 
of  the  institution,  and  every  member  who  shall  cease  to  be  a  stock- 
holder, shall  at  the  same  time  cease  to  be  a  member.  '"^'' 

"Law  5.  No  person  shall  be  eligible  as  a  member,  unless  he  shall 
have  been  a  depositor  one  year,  or  a  stockholder  six  months.     All 
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elections  for  membership  shall  b6  by  ballot  at  a  general  meeting  of 
the  institution,  at  which  the  votes  of  two-thirds  of  the  whole  number 
of  mernbers  of  the  institution  shall  be. requisite  for  admission." 

At  a  general  meeting  held  on  the  5th  of  January,  1836,  the  old  by- 
laws were  repealed  by  the  members  and  in  lieu  of  the  above  laws, 
viz.,  law  4th  and  5th,  they  passed  the  following  by-laws: 

"Law  3,  section  3.  The  number  of  members  of  the  institution 
shall  be  limited  to  fifty,  and  in  case  of  vacaricy  by  death,  resignation 
or  otherwise,  it  shall  be  the  duty  of  the  president  iiiimediately  to  call 
a  general  meeting  of  the  institution  to  supply  such  vacancy,  and  at 
any  election  of  members  a  majority  of  the  whole  number  of  members 
shall  be  present,  and  the  person  or  persons  balloted  for  shall  have 
received  the  votes  of  at  least  two-thirds  of  the  members  present. 

Provided^  that  no  person  shall  be  elected  a  member  who  shall  not 
have  been  nominated  at  some  meetirjg  previous  to  that  at  which  he 
shall  be  balloted  for. 

Sec  4.  Any  member  of  the  institution  may,  by  writing  addressed 
to  the  president,  resign  and  relinquish  his  place'  and  right  as  a  mem- 
ber of  the  institution  at  any  general  meeting  of  the  imembers." 

The  law  No.  5  above  quoted  was  repealed. 

The  board  of  directors  afterward,  viz.,  on  the  14th  of  January, 
1836,  passed  the  following  by-law,  being  a  repeal  of  and  in  substitu- 
tion of  by-law  4  above  : 

"Law  4.  Any  rrieniber  of  the  institution  may,  by  writing  addressed 
to  the  president,  resign  and  relinquish  his  place  and  right  as  a  mem- 
ber of  the  institution  at  any  general  meeting  of  the  members." 

The  questions  submitted  to  the  court  were : 

1.  Whether  persons  originally  members,  who  had  transferred  their 
stock  and  no  longer  possessed  any  interest  in  the  stock,  continued  to 
be  members,  with  the  right  of  voting  for  directors^  etc. 

2.  Whether  a  person  to  whom  stock  in  the  institution  was  as- 
signed— as  upon  purchase — became  a  mertiber,  ipso  facto,  without 
admission  by  the  directors. 

Mr.  James  S.,  Smith  and  Mr.  Sergeant  conteiided  that  none  but 
persons  having  a  pecuniary  interest  in  the  corporation  by  holding 
stock,  were  to  be  considered  as  members.  Mr.  W.  M.  Meredith  and 
Mr.  'Qrcfom,  contra. 

Rogers,  J.  The  rules  obtained  in  this  case  involve  two  questions, 
which  depend  upon  the  construction  of  the  act  of  the  5th  of  April, 
1834,  incorporating  the  Philadelphia  Savings  Institution. 

1.  Is  a  stockholder  a  member  of  the  corporation,  and  as  such  en- 
titled to  participate  in  its  business  ? 

2.  Does  he  cease  to  be  a  ni'ember  when  he  ceases  to  be  a  stock- 
holder.? 

In/tejation  to  the  power  of  admitting  members  of  a  corporation,  as  is 
said  in  Angel  and  Ames  on  Corporations,  62,'referehce  must  often  be 
had  to  the  provisions  and  spirit  of  the  charter,  arid  when  the  charter 
is  silent,  we  must  look  to  the  provisions  of  the  common  law,  and  to 
the  particular  nature  and  purpose  of  the  corporation.     In- certain  cor- 
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porations  (such,  for  example,  as  religious,  charitable  and  literary)  the 
number  of  members  is  often  limited  by  charter,  and  whenever  there 
is  a  vacancy,  it  is  usually  filled  by  a  vote  of  the  company.  As  regards 
trading  and  joint  stock  operations,  no  vote  of  admission  is  requisite, 
for  any  person  wrho  owns  stock  therein,  either  by  original  subscription 
or  by  conveyance^  is  in  general  entitled  to,  and  can  not  be  refused,  the 
rights  and  privileges  of  a  member.  Gray  v.  Portland  (3  Mass.  364)  ; 
King  v.  Bank  of  England  (Doug.  524).  In  moneyed  institutions,  such 
as  banks,  insurance,  canal  and  turnpike  companies,  etc.,  the  mere 
owning  of  shares  in  the  stock  of  the  corporation  gives  a  right  of  vot- 
ing, and  a  stockholder  ceases  to  be  a  member  by  a  transfer  of-  stock. 
There  is  then  this  marked  distinction  arising  from  the  nature  of  the 
corporation.  In  the  one. case,  a  pecuniary  interest  is  the  evidence  of 
membership,  whilst  the  affairs  of  religious,  charitable  or  literary  in- 
stitutions are  committed  to  those  who  have  no  pecuniary  interest 
whatever  in  their  management.  If  this  were  a  corporation  of  the 
former  description,  it  would  "greatly  strengthen  the  argument  of  the 
respondent's  counsel,  but  I  can  not  view  it  in  that  light,  but  look  upon 
this  and  all  institutions  of  a  like  kind  as  partaking  of  the  nature  of  a 
charity,  where  the  professed  object  is  to  advance  the  interests  of  the 
poor  and  helpless.  The  object  of  this  institution  is  declared  to  be, 
to  receive  from  time  to  time,  from  all  persons  disposed  to  entrust 
them  therewith,  such  funds  as.  may  be  deposited  with  them,  and  for 
which  they  are  to  pay  the  depositors  such  rates  of  interest  as  may 
be  from  time  to  tiine  agreed  upon  by  the  directors.  These  deposits, 
as  is  well  known,  are  made  in  small  sums  by  the  poor,  and  the  insti- 
tution is  professed  to  be  more  especially  for  their  benefit.  In  aid  of 
this  object,  and  as  .subsidiary  to  it,  the  legislature  in  the  third  section 
directs  that  for  the  security  of  the  depositors,  etc.,  it  shall  be  the  duty 
of  the  persons  before  named^  and  of  their  associates,  to  raise  a  capital, 
etc.,  of  not  less  that  $200,000,  in  shares  of  $25  each.  Which  capital 
is  to  be  at  all  times  liable  to  the  depositors  for  the  amount  of  their 
deposits  and  the  interest. 

In  other  institutions  of  the  like  kind,  the  latter  provisions  are 
omitted ;  they  were  manifestly  introduced  into  this  charter,  not  for 
the  benefit  of  the  stockholders,  but  as  an  additional  security  or  pledge 
to  the  depositors..  As  an.  inducement  to  make  this  investment,  in  the 
sixth  section  the  corporation  is  authorized  to  invest  its  funds  "in  pub- 
lic stocks  of.  this  state,  or  the-  United  States,  or  real  securities  or  in 
the  discount  of  notes  and  personal  securities;"  and  in  the  seventh 
section  the  directors  are  authorized  to  declare  a  dividend  of  the  inter- 
est and  profits  of  the.corporation,  after  paying,  its  expenses,  and  to 
pay  it  over  to  the  stockholders,  or  their  legal  representatives.  It  seems 
to  me  most  clear  that  the  legislature  had  no  intention  of  establishing 
a  joint  stock  company,  but  that .  there  was  a  mere  modification  or 
change  in  the. provisions  usually  inserted  in  .the  charters  of  savings  fund 
institutions.  ■■,-■■ 

But  at  any  rate  these  rules,  of  construdtion  only  apply  when  the 
charter  is  silent.    So  that  in  this,  as  in  every  other  case,  we  must  look 
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to  the  act  itself,  having  regard  to  the  particular  nature  and  purpose  of 
the  corporation.  In  the  charter. there  are  antagonist  interests;  the  in- 
terest of  the  stockholders  is  in  some  measure  in  opposition  to  the 
interest  of  the  depositors.  It  is  for  the  benefit  of  the  one  to  decrease, 
and  the  other  to  increase  the  rate  of  interest  on  deposits ;  and  hence, 
there  may  be  a  peculiar  propriety  in  the  legislature  to  intrust  the  con- 
trol of  the  funds  to  persons  who  have  no  pecuniary  interest  in  the  cor- 
poration. At  least  I  perceive  nothing  in  this -of  w^hich  the  stockhold- 
ers have  any  right  to  complain.  If  the  stockholders  have  the  exclu- 
sive management  of  the  institution,  for  which  the  respondents  con- 
tend, a  temptation  is  held  out  to  divert  the  institution  from  its  original 
and  primary  object  and  convert  it  into  a  bank,  differing  only  in  the 
fact  that  it  is  a  bank  of  discount  and  deposit,  and  not  of  circulation. 
Besides,  if  a  pecuniary  interest  is  the  only  criterion  of  membership  it 
may  with  equal  plausibility  be  said  that  the  depositors  are  members 
also,  and  as  such  entitled  to  participate  in  its  management.  In  the 
first  section  it  is  enacted  "that  the  pfersons  therein  named,  and  all 
and  every  other  person  or  persons  hereafter  becoming  members  of  the 
Philadelphia  Savings  Institution,  in  the  manner  hereinafter  men- 
tioned^ shall  be  and  are  hereby  created  and  made  a  corporation  by 
the  name  and  style  of  the  Philadelphia  Savings  Institution."  The 
manner  in  which  they  can  become  members  is  pointed  out  in  the  fifth 
section.  Among  other  matters,  the  directors  have  power  to  provide 
for  the  admission  of  members  and  furnishing  froofs  of  such  adm.is- 
sion.  This  we  conceive  to  be  inconsistent  with,  the  idea  that  a  stock- 
holder is  ipso  facto  a  member  of  the  corporation ;  for  if  so  why  confer 
the  power  to  provide  for  the  admission  of  members  ?  The  legislature 
does  not  confine  the  power  to  furnishing  proofs  of  the  admission  of 
members,  but  they,  in  express  words,  grant  the  power  to  admit  mem- 
bers of  the  corporation.  This  we  conceive  to  be  an  authority  to  elect 
such  persons  as  members  as  they  may  deem  best  fitted  to  carry  into 
effect  the  objects  of  the  charter.  The  respondent's  case  also  derives 
additional  strength  from  the  seventh  section.  A  distinction  is  there 
taken  between  a  member  of  the  corporation  and  a  stockholder.  It  is 
made  the  duty  of  the  directors'  to  appoint  from  the  members  of  the 
corporation  five  competent  persons  as  a  committee  of  examination  to 
investigate  the  affairs,  of  the  corporation ;  and  in  the  same  section  to 
declare  a  dividend,  etc.,  and  pay  the  same  over  to  the  stockholders., 
or  their  legal  representatives.  Why,  it  has  been  asked,  this  change 
of  phraseology,  if  i.  stockholder,  as  such,  is  a  member  of  the  corpo- 
ration ?  It  is  also  worthy  of  remark  that  the  legislature  wholly  omit 
to  regulate  the  right  of  voting;  a  regulation  always  introduced  in  all 
joint-stock  incorporations.  It  is  the  uniform  policy  to  limit  the  num- 
ber of  votes  to  which  stockholders  may  be  entitled,  in  all  such  com- 
panies, a  limitation  which  would  not  have  been  omitted  had  the  leg- 
islature conceived  this  to  be  an  institution  of  that  description. 

Reliance  has  been  placed  on  the  word  '■'■associates,"  in  the  third 
section,  which  the  counsel  of  the  commonwealth  says  must  refer  to 
Stockholders.     This  is  an  argument  not  without  plausibility.     This 
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section  makes  it  the  duty  of  the  persons  named  in  the  act,  and  of 
their  associates,  to  raise  a  capital  of  not  less  than  $200,000 ;  but  in 
what  manner  this  is  to  be  effected  is  left  to  their  discretion.  It  would 
seem  to  be  the  intention  of  the  legislature  to  give  power  to  admit 
members  before,  as  well  as  fl/ife^,the  capital  was  raised;  and  indeed 
they  might  have  required  the  aid  of  others  than  those  named  to  effect 
this  result.  I  see  nothing  in  the  act  which  forbids  this,  but  I  think  a 
fair  construction  of  this  part  of  the  charter  shows  that  this  power  was 
intended  to  be  given.  If  so,  this  is  an  argument  to  show  that  a 
moneyed  interest  is  not  an  indispensable  condition  of  membership. 

It  is  said  that  the  directors  bave  passed,^  by-la,w  that  every  mem- 
ber who  shall  cease  to  be  a  stockholder  shall  cease  to  be  a  member. 
Whether  this  is  so  or  not  is  of  little  importance ;  for  although  the 
charter  give  authority  to  the  directors  to  admit  members,  there  is  none 
given  to  disfranchise  them.  A  by-law  may  modify  and  change  the 
constitution  of  a  corporation,  but  can  not  alter  it.  It  may  regulate  in 
a  reasonable  manner,  the  exercise  of  a  right  in  the  internal  affairs  of 
a  corporation,  in  the  conduct  of  its  members,  or  the  mode  by  which 
a  person  is  admitted  to  the  exercise  of  a  right  to  which  it  has  an  in- 
choate title ;  but  it  can  not  take  away  a  right,  or  impose  any  unrea- 
sonable restraint  in  the  exercise  of  it.     2  Kyd  on  Corporations,  107, 

122. 

Rules  discharged. 


Sec.  103.    Same.     The  statute  may  require  signing  and  acknowl- 
edging articles'ora^Ddatiafi_bj^  original  share^lders. 

COPPAGE,  Eboeivbe,  v.  HUTTON. 

1890.     In  the  Supreme  Court  of  Indiana.     124  Indiana  Reports 
401-403,  7  L.  R.  A.  591,  24  N.  E.  Rep.  112. 

From  the  Montgomery  circuit  court. 

Elliott,  J.  The  appellant  sues  as  the  receiver  of  an  insolvent 
corporation,  and  seeks  to  recover  a  subscription  which  he  alleges  the 
appellee  made  to  the  capital  stock  of  the  corporation.  It  is  alleged  that 
the  appellee,  with  others,  signed  articles  of  association,  and  that  he 
agreed'to  take  two  shares  of  the  capital  stock,  and  pay  therefor  $100. 
The  introductory  clause  of  the  articles  of  association  reads  thus :  't^e, 
the  undersigned,  agree  to  take  the  stock  in  the  amount  set  opposite 
\  oirr  Tramps  in  a  r.rimpany  to  be  organized  for  manuf actunng  and  sell- 
ing the  Williamson  Straw  Stacker.^'  1  Here  were  eightV^Bfee  si^h- 
ers'Tand  seven  ot  them  acknowledged  {heexecution  ot-  the  articled  of 
^ggciation  before  a  notary __public,  and  "tlie—inatniment_was  dffly 
recorded.  It  is  also  alleged  that  $8,000  of  stock  was  subscribed,  that 
the  company  was  duly  organized  and  a  board  of  directors  elected. 

There  can  be  no  doubt  under  the  authorities  that  a  valid  subserip- 
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tion  to  the  capital  stock  of  a  corporation  may  be  made  by  signing} the 
"^TelTminafy  "afHcIes^  Such  a  subscription  becomes  enforcible^tipon 
the  perfection  of  the  corporate^'organization  according  to  the  law  un- 
der articles  of  association.  Miller  v.  Wild  Cat  G.  R.  Co." 52 Tn3- 
51";'  Nulton  V.  Clayton,  54  Iowa  425;  PhoeHix,  etc.,  Co.  v.  Badger, 
67  N.  Y.  294.;  Cravfns  v.  Eagle,- etc..  Mills  Co.,  120  Ind.  6.  If  the 
promise  of  the  appellee  is  not  binding' it  must  be  for  some  other^ rea- 
son than  that  it  was  made  before  the  organization  of  the  corporation 

was  fully  effected.  "    . ^     _      _~  ^^^ 

The  statute  requires  th^the  personswEodesire  to  organiz^  a  cor- 

'    poration   shall  f'*qaaj^e,  sipo    and    ajjtennw1edge^T^Fgfg^"rri"p  ffffjfff 

S^ capable  to  take  acknowledgment  of.  deeds,  a  cei 


gledgment  of.  deeds,  a  cemnc^^in  wnritTg," 

le  contention  01  tne  appellee  is  that  fhe  promise  is  not  effect- 
ive, because  the  complaint  shows  that  only  seven  of  the  eighty-three 
signers  acknowledge  the  certificate.     It  seems  quite  clear,  under  the 
decision  of  this  court  in  Indianapolis,  etc..  Mining  Co.  v.  Herkimer, 
46  Ind.  142,  that  the  mere  signing  of  the  paper  was  not  .siTffi''i''"t  fp 
complete  the  obligation,  and  that,  in  order  to  make  valid^nH  pffg^ive 
articles  ojt  assoojatjon  against  ailwliti  bian.  alUB'tist  acknowledge  ;tnenv 
asTHe  statute  requires.     Mere  it  amrmatively  appears  mat  §ev,en  .Qnly  . 
2*  tli°  "'"niPn  pcknoyyledged  the  execution  of  the  instrument,  an'br'it  , 
can  not  be  interred  thai  those  vVllU  llld  liul  uulkiiuiiiiluJ'f>6  "it  remained 
^"Hr":' .'"'7  "•"  '^^^'i^s-     Abi  lu  llJLiu  Lhu  inuLiuiuLuL  wahjilCbinplete.  and, 
it  js  quite  well  seTtled  tlJtlL  au  lllcoiiipltLc  fcUbjLiiptJUli  can  not  be  en- 
Ir^rrgitj^.      1  )nfr.hprs.  el.'.,  n.  V.W.   I.   lU  nHllt^l  I'. 'U^  !M.    ■>      ■ir.h  •    Xi^fA^r' 
Richmond,  etc.,  R.  Co.,  50  Ind.  342 ;  Richmond  St.  R.  Co.  v.  Reed, 
83  Ind.  9;  Williamson  v.  Kokomo,  etc.,  Ass'n,  89  Ind.  389. 

It  is,  however,  argued  by  appellant's  counsel  that  the  complaint 
does  affirmatively  show  that-tjie  corporation  was  organized,  but  this 
does  not  meet  the  questionj^^or  ij.  niay  well_be  that  it  was  organized, 
without  the  appellee  as  a  stockhoIdaH  'i;he  fact  that  he  djd  riot  ac- 
~knowledg-e  the  instrument  as  the  law  requires  implies  tnat  lie  did  not 
^Jjecome  a  stockholder,  and  LlUJie  is  iiuLhin^  111  the  complaint  which 
jrbli*^^  opposes  this  implication,  it  devolved  upon  the  |^iaintitt 
to  remove  the  interence  \i  hd  CDtild.    As  the  appellee  did  not  arknnwl- 


edge  the  instrument  as  the  law  requires,  he  did  n"*-  Ki^rr.rfiooo4-r.^V- 
Iioldei',  and  a  he  were  insisting  that  he  was  entitled  to  the  number  of' 
sBarSsset  oppos'i-p  hi.ti  name/it  is  quite  clear  tKat  the  corporation 
jnigjit  successfully  resist  his  claim,  singe  it  is  obvious  tharon}3rtfatT5e 
'10  acknowiedgS  fhti "Articles  of  association  as  the  law  requires  ^n-- 
"upon  their  right"'fo  stock,  ^fthe  appellee  cannot 
■^tockholi  " 

bind  himseir* 


SltaplysTgDins;  the  artic 


Whether  a  good  complaint  canbe  framed  is. not  the  question  before 
us,  for,  the  only  question  presented  by  the  record  is  as  to  the  sufficiency 
of  the  complaint,  as  it  is  written. 

Judgment  aifirmed. 

Ntti.  '  See  cases  oited,  sujjj-a,  p.  463. 


§  I04  AGREEMENTS   TO    SUBSCRIBE   TO    STOCK.  4/1 


ARTICLE      III.       FORMS      OF    ASSOCIATION.  CONTRACTS^     COMMON     LAW 
SUBSCRIPTION   CONTRACTS.! 

Sec.  104.     ( I )    Agreements  to  subscribe  for  stock  in  a  corpora- 
tion formed  or "to,.hp  formed.  "^ 

CHARLES  THEASHERv.  THE  PIKE  COUNTY  RAILROAD  COMPANY.^ 

1 86 1.     In  THE  Supreme  Court  of  Illinois.     25  111.  Reports,  p. 
393  (0'''g'  ed.);,  p.  340-348,  Gross's  Editioja,  1876. 

Appeal  from  the  circuit  court  of   Pike  county;  the  Hon.  J.   S. 
Bailey,  judge,  presiding. 

This    was    an    artinn    of    assumpsit,   by   the    Pike    Cor"ty    T?ailmarl 

Company  against  Charles  Thrasher,  upon  the  following  agreemenLu 
■    •^feeT-thfi-undersigned,  agree  to  stihscnhe  to  th,e.  stork  nt-the-JMke  • 
Cnnnty  Railrnad,  the.sum  set  against  our  names,  when  the  books  may 
be  opened  for  subscription. 

"Griggsyille,  March  19,  1856. 

"Charles  Thrasher .      .  ^^,000^" 

Mr.  Justice  Breese  delivered  the  opinion  of  the  court. 

The  appellee,  who  was  plaintiff  in  the  court  below,  urges  several 
reasons  justifying  a  recovery  in  this  case,  which  it  is  necessary  to  no- 
tice. The  declaration  contains  a  special  count,  averring  that  on  the 
19th  of  March,  1856,  the  plaintiffs  were  a  body  politic  and  corporate 
with  power  to  construct  and  operate  a  railroad  within  the  county  of 
Pike,  and  authorized  by  law,  as  such  corporation,  to  secure  subscrip- 
tions to  the  capital  stock  of  the  company  to  the  amount  of  $1,000,000, 
in  shares  of  $100  each,  and,  desiring  to  ascertain  what  amount  of  stock 
would  be  subscribed,  and  not  having  opened  regular  subscription 
books,  but  intending  so  to  do,  agreed  with  the  defendant  that  they 
would,  in  a  reasonable  time  thereafter,  open  books  for  the  purpose 
of  securing  such  subscriptions,  and  that  thgv  would  p£rialLAnd.allow 
the  defendant,  when  the  books  should  be_^ope'iieX  toTsubscrTB'e'TOT'R'e" 
cJpftaT^'K^oi  'the"  CTJmp'My  "tJlirty '  sK'ares  of'*$TC5'TacT]7''"aTiid"Tjp^ff* 
payment^  therefor,  the  defendant  should  be  the  owner  of  thirty 
shares  of  the  capital  siock  ^oithe^company.  It  is  then  averred  that 
fEe" defendant,  in  consideration  of  this^promise,  undertook  and  prom- 
ised the  plaintiff  that  he  would  subscribe  to  the  stock  of  this  company 
the  sum  of  $3,000  when  the  books  should  be  opened  for  subscriptions; 
that  this  promise  was  by  a  writing,  signed  by  the  defendant,  and  by 
him  delivered  to  the  plaintiff.  It  is  then  averred,  that  on  the  same 
day  subscription  books  to  the  capital  stock  of  the  company  were 
opened,  of  vsrhich  the  defendant  had  notice.  Xfee  breach  is.,  that  jhe 
defendant  neglected  and  refused^  to  subscribe  anvtiiihg  to  the  capital 
stock)  accompani^  by  an  averment  that  the   subscription,  when  the 

'  See  note  93  Am.  St.  E  349. 

'  Only  the  part  of  the  opinion  relating  to  the  liature  6f  the  agreement  to  sub- 
scribe is  given. 
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books  were  opened,  was  due  and  payable  before  the  commencement 
of  the  suit,  and  although  notified  thereof,  the  defendant  has  refused 
to  pay  any  part  of  the  sum  of  the  $3,000.  The  common  counts  are 
^dded,  in  one  of  which  the  indebtedness  is  alleged_tojEEBEi OOrshnres 
of  the  stock  of  the  Pike  County  Railroad," beiore  that  time  bargained 
arid  sold  to  the  defendant;    ,~ 

This  is  the  cause  of  action  as  set  forth  by  the  plaintiffs,  and  it  is 
claimed  by  them  that  they  are  entitled  to  recover  as  damages  the  par 
value  of  the  stock,  or  the  amount  of  calls  made  from  time  to  time 
upon  it,  and  which,  at  the  commencement  of  the  suit,  amounted  to 
fourteen  installments,  of  five  per  cent,  each,  making,  in  all,  $2,100. 

This,  we  do  not  think,  is  a  fair  view  of  the  defendant's  liability 
upon  his  promise,  if  one  was  made  to  the  plaintiffs.  His  undertaking 
is  to  subscribe  a  certain  amount  of  stock  when  the  suDscription  books 
shotrid  'be  opened.  THrs""p?oin'i'§S' does  ffotjn^^gTffim  ajtockhglder, 
and,  asTuch,  liable  to  calls.  "The  company  hasjaitPfT  with  jio  jtock 
to'him,  and  can^bnlY  claim  as  damages  the  actual  loss  sustained  by 
them  T5y~his  failure,  or  refusaFto  subscribe,  wTiMiJie_2£ag,natifi,gdJ:hat 
tlie'bdbETwere'opened  for  such  purpose.  The  company  has  the  stock 
whjch  the  defendant  pl'bmised  fb  take,  but  did  not  take.  His  promise 
is  like  arty  other  promise  or  agreement  to  purchase  any  specific  article 
of  property.  If  the  property  contracted  be  retained  by  the  vendor, 
and  there  is  no  delivery  to  the  purchaser,  or  offer  to  deliver,  the  dam- 
ages must  not  be  measured  by  the  value  of  the  property,  for  it  would 
not  be  just,  in  such  cases,  that  the  vendor  should  retain  the  property 
and  recover  also  the  value  of  it  from  the  promisor.  Some  damaga> 
might  result  from  the  loss  of  a  bargain,  anr)  to  iyiich  the  vendor  would 
be  entitled,  if  the  extent  could  be  established.  In  maiiy~t;ases  they 
would  be  merely  nominal.  On  an  agreement  for  the  sale  and  pur- 
chase of  stocks,  and  a  refusal  by  the  purchaser  to  talje  the  stocks,  the 
measure  of  damages,  ordinarily,  might  be  the  difference  between  the 
par  value  of  the  stocks  and  their  market  value,  or  between  them  and 
money.  As  well  argued  by  the  appellant,  the  defendant,  having  vio- 
lated his  promise  by  failing  to  subscribe,  he  has  acquired  no  right  to 
stock,  nor  could  a  recovery  in  this  action  entitle  him  to  become  a 
stockholder.  The  company  retains  its  stock,  and  the  defendant  his 
money.  A  stock  certificate  of  $3,000  would  represent  a  value  to  the 
company  equivalent  to  so  much  money,  and,  in  a  statement  of  their 
liabilities,  this  would  appear  against  the  company  as  so  much  held  by 
the  stockholders,  for  which  the  company  was  responsible.  If  there 
is  no  actual  subscription,^  the  company  does  not  incur  this  liability. 
There  being, ngjpeci^l  damage  alleged,  or  proved,  we  donotjhink 
the  plaintifiE&JGfiuldj;ecover  under  fKis^deGTaration,  "as  they  havedone, 
the'par  value  of  the  stock  the^efendant  promised  and^  agreedTiTTake. 
A  pibper  count  might  douWess  be  so  framed  as  to '"justif5>''~a  fiHTre- 
covery  under  sufficient  proof.  *  *  * 
Reversed. 

Note.    See  note  at  the  end  of  next  case. 
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STRASBUEG  RAILROAD  COMPANY  v..  ECHTERNACHT.' 

1853.  In  the  Supreme  Court  of  Pennsylvania.    21  Pa.  St.  Rep. 
,    320-Z22,  60  Am.  Dec.  49. 

Certiorari  to  the  common  pleas  of  Lancaster  county. 

This  was  a  bill  in  equity  on  the  part  of  the  railroad  company,  filed 
with  the  view  of  enforcing  the  specific  performance  of  an  agreement, 
which  was  as  follows: 

"We,  the  undersigned,  agree  to  take  the  number  of  shares  of  the 
capital  stock  of  the  Strasburg  Railroad  Company,  set  opposite  to  our 
respective  names,  the  price  per  share  to  be  $100,  provided  there  can 
be  a  charter  obtained  at  the  next  ensuing  session  of  the  leg-islatiire  oTsw 
Pennsylvania,  granting  said  company  to  terminate  said  road  at  the 
east  end  of  the  porouefh  of  vStrgsbuig,  ailtr  connecting  with  the  state 
road  at  or  x\e,^x  T.emon  Place ;  grantmg""aT5i!y~the  said  company,  to  rif> 
all  the  business  connected  with  the  rcac\^  surh  as  tnrvyarding  and  re- 
ceiving produce  ot  all  kinds,  coal,  lumber,  and  all  other  cornrnnHitiVs 
as^re  transportat)T5  uvex  olliei  lailiuaJs."  ^ 

' — ■William  Kchtemacht,  the  defendant,"'was  a  signer  for  five  shares. 
Application  was  made  to  the  legislature,  and  on  the  nth  of  Feb- 
ruary, 1 85 1  (which  was  during  the  next  ensuing  session  after  the 
signing  of  the  agreement),  the  act  to  incorporate  the  Strasburg  Rail- 
road Company  was  passed  (Pam.  L.  p.  53),  the  provisions  of  which 
are  in  accordance  with  the  terms  specified  in  the  above  agreement. 

The  road  was  commenced,  and  it  was  alleged  that  the  property  of 
the  defendant  rose  in  value.  He,  however,  refused  to  subscribe  to 
the  stock  of  the  company,  and  the  bill  in  question  was  filed. 

Qn.  the  part  of  the  defendant  the  bill  was  demurred  to.  The  facts 
stated  in  the  bill  were  not  confessed,  but  it  was  alleged  that  no  matter 
ptegnity  was  stated  in  the  bill  whereon  a  decree  of  specitic  perform- 
ance should  be  made. 

The  demurrer  was  sustained  by  the  court  below,  and  the  bill  was 
dismissed ;   and  to  this  error  was  assigned. 

Black,  C.  J.  Before  theStrasburg  Railroad  Company  was  incor-  ,^ 
porated  the  defendanr"and  pthiiai!iIaES!5jXpI£]"agfe'emg  that  if  it 
shguIdHbe  iincorporated-withgertain  privileges,  they  would  subscribe 
the  number  of  shares  set  opposite  to  their  respective  names.  "Jhe^char- 
ter  wafJobTamied;  and  the  defendant  refused  to  ta^ethe stock.  Where- 
up'oirthe^ompaiiy~Erought  this  bill  in  equilyTo  enforce  specific  per- 
formancenyfrdie  Boiifract. 

A,contract  can  not  be  made  by  one  person  alone.  It  takes  two  to 
makeT'Bargain.^  JBefore  a_£romise  becomes  a Jbinding  obligation,,  it 
must  not  only  be.  made.M,  but_must"be  expressly  or  impliedry  accepted 

^Arguments  omitted. 
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/by  the  party  for  whose  benefit  it  was  meant.  Tjie  paper  before  us  is 
{^rniore"than  aTiaked  expression  of  "the  subscribfer's  intention  to  pur- 
chase  certain  sbafes^in  the  capital  "sttJCk"  of  -a.  cpgajplSny  wHicKnf'w'Ss 
expected  "woulH^bel  incorporated  by  the  legislatore! — BesitteB'JT  is 
wjthoutanysufficient  consideration.  It  is  not  pretended  and  can  not 
be  made  out  from  the  paper,  that  the  agreement  of  the  defendent  was 
the  motive  of  the  others  for  taking  stock.  It  is  well  settled  that  pro- 
quring  legislation  of  any  kind,  is  not  a  consideration  which  will  sup- 
port even  a  direct  promise  to~pay  a  fair  compensation  for  the  labor  of 
the  prbmTsee^aFout  such  a  business.  ""    '      '  ' 

Again':  '  If  there  was  a  "binding-  engagement,  if  was  not  made  witb 
the  railroad  company,  which  did  not  existat.tbeJime. 

But,  supposing  this  to„have_been  a  valid- «&Htr-act,__to  which  the 
plaintiff  was  a  party,  and  phased  upoti  ,.giiadr-«€>»gidcratteB^-  a  bill  in 
equity  is  not  the  mode:  of  enforcing  it;  the  remedy  at  law  for  its  vio- 
lation  being  full,  complete  and  adequate. 

Decree  affirmed. 

Note.  See,  1880,  Lake  Ontario,  etc.,  Co.  v.  Curtis,  80  N.  Y.  219;  1898,  Yonk- 
ers'  Gazette  Co.  v.  Taylor,  30  N.  Y.  App.  Div.  334,  on  337 ;  23  Am.  and  Eng. 
Enc,  p.  786;  Beach,  §§  61-65,  510-554;  Clark,  §  99;  Cook,  §§  52-63;  Elliott, 
§§345,  345a,  348;  Morawetz,  §47,  et  seq.;  Taylor,  §§  509-512,  1  Thompson, 
§§  1138-1145. 


Sec.  106. .    (2)    Agreements  subscribing  to  stock  in  a^orporation 
to^be  formed.     Theories: 

(«)  A  mere  offer  that  may  be  withdrawn  at  any  time  before 
organization  and  acceptance  by  the  corporation. 

BRYANT'S  POND  STEAM  MILL  COMPANY  v.  JOHN  G.  FELT.^ 

1895.     In  the  Supreme  Court  of  Maine.    87  Maine  Rep.  234-240, 
47  Am.  St.  R.  323. 

On  report. 

This  was  an  action  of  assumpsit  brought  to  recover  of  the  defendant 
the  sum  of  two  hundred  dollars,  as  appeared  by  his  alleged  subscrip- 
tion upon  an  original  subscription  book,  and  upon  the  outer  cover  of 
which  was  the  following  writing:  "Subscriptions  for  a  steam  mill 
to  be  erected  at  or  near  Bryant's  Pond."  The  original  agreement 
was  as  follows : 

"Wje,  J:h£__undersigned,  hereby  agree  to  pay  for  the  number  of 
shares  set  opposite  our  names,  said  shares  to  be  fendoTlars  each,  and 
non-assessable,  for  the  purpose  of  erecting  suitable  buildings,  with 
steam  power,  for  the  manufacturing  of  various  kinds  of  Wood  to  be 

'  Arguments  omitted. 
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used  in  the  contract  of  one  C.  H.  Adams,  he  paying  three  per  cent, 
annually  as  rent  on  all  money  so  paid,  said  moneys-to  be  paid  when 
needed  for  the  purpose  above  named,  providing  the  town  will  abate 
taxes  on  said  buildings  and  stock  for  the  term  of  ten  years." 
Plea,  general  issue  and  the  following  brief  statement: 
And  for  a. brief  statement  of  special  matter  of  defense,  to  be  used 
under  the  general  issue  pleaded,  the  defendant  further  says :  That 
said  defendant  never  subscribed  for  nor  promised  to  pay  for  any  shares 
in  the  said  Bryant's  Pond  Steam  Mill  Company ;  that  the  signature 
of  said  defendant  was  procured  and  affixed,  to  said  paper  declared  on, 
if  at  all,  on  Sunday,  and  whatever  contract  was  made,  if  any,  was 
made  on  Sunday,  and  .therefore  void;  that  subsequent  to  the  time  his 
said  name  was  affixed  to  said  paper  and  prior  to  the  commencement 
<Tf~Lliia  hiriT,  and  pfFor  to  the  6rganization""6f  this  'company,  thTs  de- 
.fendant  revoked  said  subscripfibn'amt  J"(3tifredTthHjila^  the 

sSlicitOTM  "foFsarTstock  that  he  should  not  accept  the  same,  and  re- 
que^tedliis  name  strickerrirom  the  list  ot~ggtecrib^rsT  thatTJcTpSTson 
is~hamed'  in  said  subscription  paper  as^sijee^and  no  contract  was 
ever  entered  into  with  any  person  or  persons;  that  no  sum  is  named 
in  said  paper  declared  upon  as  a  limit  to  the  amount  to  be  raised  and 
is  indefinite  OTid  uncertain ;  that  a  sufficient  sum.  was  not  raised  or 
subscribed  for  erecting  buildings  with  steam  power  for  the  manufact- 
uring of  the  various  kinds  of  wood,  as  alleged,  and  plaintiff  was 
obliged  to,  and  did,  mortgage  the  property  to  complete  the  amount; 
that  at  the  time  the  plaintiff  company  pretended  to  organize,  this  de- 
fendant was  not  recognized  as  a  subscriber,  did  not  participate  in  the 
organization,  and  is  not  named  therein  as  one  of  the  subscribers  to 
the  stock  of  the  same ;  that  there  were  conditions  attached  to  said 
subscription  paper  which  are  essential  to  be  performed,  and  which 
have  never  been  performed  on  the  part  of  this  plaintiff  or  any  other 
parties  interested  in  the  said  subscription,  or  on  the  part  of  the  town 
of  Woodstock ;  that  said  paper,  purporting  to  be  a  subscription  of 
shares  of  stock,  is  without  consideration  and  void. 

Walton,  J.  The  only  question  we  find  it  necessary  to  consider 
is  whgther  a  subscriber  to  the  capital  stock  of  an  unorganized  corpo- 
ration  has  the  right~to~withdraw  from  the  enterprise,_^rovided  he  ex- 
ercises the  right  before  the  corporation  is  organized  and  his  subscrip- 

ha       "     '  ^~~'       " 


tion  is  accepted.  We  th^k  he  has"  Such_a^ subscription  is  not  a  com- 
p}eted  contragL—  It  taCes  two  parties  to  make  a  contract.  A  non- 
existing  corporation  can_no  rnore  make  a  contracrfor  the  sale  oFTts 
stock  than  an  unbegotten^WldLcan  make  a  contract  for  the  purchase 

of  It.'  '    '       ■' 

The  right  of  subscribers  to  the  capital  stock  of  a  proposed  corpora- 
tion to  withdraw  their  subscriptions  at  any  time  before  the  organiza- 
tion of  the  corporation  is  completed  has  been  affirmed  in  several  recent 
and  well-considered  opinions.  The  right  rests  upon  the  impregnablel 
giwind__of_  the  legal_inipossibility  of  completing  a  contract  between! 
two  parties,  only  one  of  which  is  in  existence.  Tb£xg__canbe  nol 
meeting  of  the  minds  of  the  parties.     There  can  be  no  accepfanceTsf 
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I  the  subscriber's  proposition_ to  ^ecome  a  stockholder.  There  can  be 
iRnTiatuality  of.rightsror"obligations.  There  can  be  no  consideration 
ioT  th,e..Aubscriber's  promise.  As  said  in  one'  of '  our  6wn  decisions, 
it  is  a  mere  nudum  factum — a  promise  without  a  promisee — a  con- 
tractor without  a  contractee.  In  fact,  every  element  of  a  binding  con- 
tract is  wanting.  If  the  subscriber's  promise  to  take  and  pay  for  shares 
remains  unrevoked  till  the  organization  of  the  proposed  corporation  is 
effected,  and  his  promise  has  been  accepted,  then  we  have  all  the  ele- 
ments of  a  valid  contract.  Competent  parties.  Mutuality  of  duties 
and  obligations.  A  valid  consideration,  the  promise  of  one  party 
being  a  sufficient  consideration  for  the  promise  of  the  other.  A  prom- 
isee as  well  as  a  promisor.  A  contractee  as  well  as  a  contractor.  In 
fact,  all  the  elements  of  a  valid  contract  are  present,  and  the  subscrip- 
tion has  become  binding  upon  both  of  the  parties.  But,  tilLtbe-cor- 
poration  has  come  into  existence,  all  these  elements  are  necessarily 
wanting,  anT'tEg^ubscriFer's  promise'amounts  "fq^np  rnore  than  an 
oiferpwhidijjike  all  _niexe.  offers,,  may  be  withdraHja-at„any  time  "Be- 
fore acceptance.  When  accepted  itljecomes  binding.  Till  accepted 
it  remains  revocable.  This  conclusion  is  sustained  by  reason  and 
authority. 

In  Starrett  v.  Rockland  Co.,  65  Maine  374,  the  plaintiff  sought  to 
recover  a  portion  of  the  dividends  of  a  successful  insurance  company. 
He  had  subscribed  for  five  shares  of  the  stock  before  the  organization 
was  effected ;  but  the  evidence  of  acceptance  of  his  subscription  by 
the  corporation  after  its  organization  was  not  satisfactory,  arid  the 
court  held  that  without  such  acceptance  there  was  no  completed  or 
binding  contract;  that  the  minds  of  the  parties  never  met;  that  the 
plaintiff's  subscription,  being  made  before  the  corporation  came  into 
existence,  amounted  to  no  more  than  a  proposal  to  take  so  many, 
shares — a  mere  nudum,  factum — imposing  no  obligations  and  securing 
no  rights. 

And  in  Carr  v.  Bartlet,  73  Maine  120,  the  right  of  subscribers  to 
withdraw  from  such  undertakings  while  they  remain  inchoate  and  in- 
complete, is  recognized  and  affirmed. 

In  Muncy  Traction  Engine  Co.  v.  Green,  143  Pa.  St.  269,  13  Atl. 
Rep.  747,  decided  in  1888,  the  defendant  had  been  active  in  procur- 
ing subscribers  to  the  capital  stock  of  a  proposed  corporation,  and 
had  himself  subscribed  for  twenty  shares,  but  he  wrote  to  the  chair- 
man of  the  meeting  for  the  organization  of  the  corporation,  that,  for 
reasons  satisfactory  to  himself,  he  withdrew  his  subscription.  The 
court  ruled  that  the  defendant  had  a  right  to  withdraw  his  subscrip- 
tion at  any  time  before  the  organization  of  the  corporation  was  com- 
pleted ;  and  the  jury  having  found  as  a  matter  of  fact  that  the  with- 
drawal was  before  the  organization  of  the  corporation  was  completed, 
a  verdict  for  the  defendant  was  affirmed,  and  judgment  rendered 
thereon. 

In  Hudson  Real  Estate  Co.  v.  Tower,  156  Mass.  82  (1892),  the 
faction  was  founded  on  a  subscription  to  the  capital  stock  of  an  unor- 
ganized corporation,  and  the  defense  was  based  on  an  alleged  with- 
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drawal  of  the  subscription.  The  right  to  withdraw  was  controverted. 
The  court  held  that  at  the  time  when  the  defendant  signed  the  Sub- 
scription paper  declared  on,  it  was  not  a  contract,  for  want  of  a  con- 
tracting party  on  the  other  side ;  that  while  such  a  subscription  may 
becoihe  a  contract  after  the  corporation  has  been  organized,  still,  until 
the  organization  is  effected,  and  the  subscription  is  accepted,  it  is  a 
mere  proposition  or  offer,  which  may  be  withdrawn  like  any  other 
unaccepted  proposition  or  offer. 

It  is  urged  by  the  counsel  for  the  plaintiff  corporation  that  such  sub- 
scriptions create  binding  and  enforcible  contracts  between  the  sub- 
scribers themselves,  and  are,  therefore,  irrevocable,  except  with  the 
consent  of  all  the  subscribers ;  and  some  of  the  authorities  cited  by  him 
seem  to  sustain  that  view.  But  we  find,  on  examination,  that  such 
views,  when  expressed,  are  in  most  cases  mere  dicta,  and  that  the 
cases  are  very  few  in  which  such  a  doctrine  had  been  acted  upon. 
Reason  and  the  weight  of  authority  are  opposed  to  such  a  view.  Of 
course,  subscription  papers  may  be  so  worded  as  to  create  binding 
contracts  between  the  subscribers  themselves.  But  we  are  not  now 
speaking  of  such  subscriptions ;  or  of  voluntary  and  gratuitous  sub- 
scriptions to  public  or  charitable  objects,  which,  when  accepted  and 
acted  upon,  become  binding.  We  are  now  speaking  only  of  subscrip- 
tions to  the  capital  stock  of  proposed  business  corporations.  'W'^^h 
regard_to  sjuch  subscriptions' we  regard  it_as  settled  law  that  they  do 
not  befiQjsiejDindohg. upon  the  subscribers  till  the  corporations  have 
been  organized  and  the  subscriptions  accepted ;  and  that,  till  then,  the 
subsSriBersThave  ^  riiEfht  to  "revoke  their' subscriptions.  Andj^jnjdiew 
of  the  fact  that  such  subscriptions  are  often  obtainedby  over-persua- 
sion,  and  upon  sudden  ancTKasty' impulses,  we  arF*hot  prepared  to  say 
that  the  rule  of  faw  which  allows"  such  a  fevocaE^orris  lTOt~fowided  in 
_wisdom.  ^  We  think  jt  is. 

In  the  present  case   an  old  man,  upwards  of  eighty  years  of  age,  | 
,and  now  dead,  was  induced  to  subscribe  for  twenty  shares  of  stock  in 
a  proposed,  but  not  then  organized,  manufacturing  corporation;  but 
after  a  little  reflection,  he  determined  to  revoke  his  subscription  and 
withdraw   from   the    enterprise.     He   notified  the  agent  of  the  pro- 
moters, through  whom  his  subscription  had  been  obtained,  of  his  de- 
termination to  withifcaw,  and  requested  him  to  take  his  name  off  the  i 
subscription  paper.     And  he  again  sent  word  by  his  son  to  have  his  1 
name  taken  off.     And  notice  of  his  withdrawal,  and  of  his  request  to  ' 
have  his  name  taken  off  of  the   subscription  paper,  was  given  to  the 
other  subscribers   at  one  of  their  meetings,   and  before  the  corpo- 
ration was  organized.     We  think  his  withdrawal  was  legal  and  com- 
plete, and  that  no  action  to  recover  the  ampunt  of  his  subscription  is 
maintainable. 

Other  grounds  are  urged  in  defense  of  the  action,  but  it  is  unneces- 
sary to  consider  them. 
Judgment  for  defendant. 

Note.    See  note  at  end  of-  next  case. 
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See.  107.  Same.    Notic^f  withd^Wal. 

HUDSON  EEAL  ESTaJe  COMPANY  v.  HERMAN  C.  TOWER. 

1894.     In  the  Supreme  jVdicial  Cohrt  of  Massachusetts.     161 
Mass.  Reports  V)-i6,  \2SKxa.  St.  Rep.  379. 

Contract,  to  recover  the  amoumot  a  subscription  by  the  defendants, 
as  copartners,  for  ten  shares  of  stock  in  the  plaintiff  corporation. 
After  the  former  decision,  reported  156  Mass.  82,  the  case  was  tried 
in  the  superior  court  before  Bond,  Ji 

The  jury  returned  the  verdict  for  the  defendants,  and  the  plaintiff 
alleged  exceptions.     The  facts  sufficiently  appear  in  the  opinion. 

Allien,  J.  It  was  heretofore  decided  in  this  case,  that  until  the 
organization  of  the  corporation  the  defendant's  subscription  was  a 
mere  proposition  or  offer  which  might  be  withdrawn,  like  any  other 
unaccepted  offer.  156  MaSs.'82i  The  principal  question  which  the 
plaintiff  now  seeks  to  present  is  whether,  upon  the  evidence  and  under 
the  ruling  of  the- court,  the  jury- were  warranted  in  finding  a  legal  with- 
drawal or  revocation  of  the  subscription. 

The  only  -withdrawal  or  revocation  relied  on  occurred  in  an  inter- 
view between  one  of  the  defendants  and  Henry  Tower,  on  August  31, 
1889.  In  view  of  the  verdict  the  only  question  left  is  whether  a  notifi- 
cation of  withdrawal  given  orally  to  Henry  Tower  was  sufficient. 

It  will  be  necessary  to  state  the  situation  of'  the  parties.  The  con- 
tract declared  on  is  given  below. 

"We,  the  undersigned-,  hereby  subscribe  for  and  agree  to  purchase 
the  number  of  shares  set  against  our  respective  names,  of  the  capital 
stock  in  the  corporation  to  be  organized  under  the  laws  of  such  state, 
as  a  committee  hereafter  to  be  appointed  from  the  subscribers  shall 
determine,  said  shares  of  capital  stock  to  be  of  the  par  value  of  $50, 
and  the  capital  stock  of  said  corporation  to  be  not  less  than  $25,000, 
said  corporation  to  be  organized  for -the  purpose  of  purchasing  land, 
and  erecting  a  shoe  shop  thereon,  with  the  necessary  appliances  con- 
nected therewith,  in  the  town  of  Hudson,  to  be  rented,  when  com- 
pleted, to  H.  H.  Mawhinney  &  Co.,  for  a  term  of  ten  years  at  a 
rental  of  seven  per  cent.'  per  annum  on-  the^  cost  of  the  plant  when 
completed.  Said  corporation  to  be  organized  as  soon  as  may  be,  and 
in  advance  thereof  an  agreement  in  writing  between  a  committee  of 
the  subscribers,  in  behalf  of  all,  with  said  H.  H.  Mawhinney  &  Co, 
,  to  be  executed,  binding  the  latter  to '  take  Said  pla-nt  for  the  period 
and  at  the  terms  stated,  ai)d  on  the  organization  of  said  corporation  to 
be  re-executed  to  bind  both  parties.  And  the  subscribers  hereto  hereby 
bind  themselves  severally  to  pay  for  said  stock  to  the  treasurer  of  said 
corporation  in  the  way  and  manner  that  the  corporation  when  organ- 
ized shall  determine.  And  we  severally  agree  that  one  seal  shall  be 
the  seal  of  each. 

"Hudson,  August  7,  1889." 
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The  corporation  was  organized  under  the  laws  of  Maine.  The 
meeting  for  the  organization  was  hteld  at  Portland,  Maine,  August 
29,  1889,  at  which  time  the  articles  of  agreement,  having  been  signed, 
were  presented,  by-laws  were  adopted,  and  officers  chosen.  The 
necessary  papers  were  then  prepared  as  required  by  law,  and  were 
approved  by  the  attorney-general  of  Maine,  on  September  5,  were 
recorded  on  September  6,  and  were  received  aiid  filed  in  the  office  of 
the  secretary  of  State  on  September  7,  1889.  It  was  agreed  at  the 
argument  thp.t,  under  the  laws  of  Maine,  the  legal  existence  of  the 
corporation  as  a  corporation,  began  on  September  7. 

On  the  31st  of  August,  Henry  Tower's  position  was  as  follows: 
It  must  be  assiimed,  though  the'bill  of  exceptions  does  not  in  express 
terms  so  state,  that  he  was  one  of  the  subscribers.  One  of  the  plaint- 
iff's requests  for  instructions  assumes  that  there  was  a  contract  of  the 
firm  above  referred  to  "with  Henry  Tower  and  others  in  behalf  of 
the  associates  for  the  purchase  of  land  and  building  a  shoe  shop  thereon, 
dated  August  19,1889."  This  contract,  being ,  thus  referred  to  by 
the  plaintiff  as  an  undispiuted  fact,  must  be  taken  to  show  that  Henry 
Tower  was  acting'  as  the  person  first  named  on  the  committee  contem- 
plated by  the  subscription  paper,  to  obtain  ati  agreement  in  writing 
binding  said  firm  to  take  a  lease  of  the  premises.  On  August  29,  at 
a  meeting  which  apparently  was  the  first  formal  step  in  the  organiza- 
tion of  the  corporation,  he  was  chosen  president.  By  the  statutes  of 
Maine,  which  it  was  agreed  we  should  refer  to,  the  choice  of  officers 
is  a  necessary  preliminary  to  the  creation  of  the' corpbration.  Re- 
vised Statutes  of  Maine  of  1883,  ch.  48,  §§  17-19. 

It  is  also  obvioiis  that  on  August  3!  he  was,  in  the  cipiniori  of  the 
jury,  acting  as  an  officer  in  behalf  of  the  associates,  and  not  merely 
on  account  of  his  personal  interest  as  one  of  the  subscribers.  Such  is 
the  fair  result  of  the  instructions  taken  as  a  whole.  The  judge,  in  the 
course  of  his  charge,  called  the  jury's  attention  to  this  distiriction  by 
saying:  "If  Henry  Tower  was  one  of  the  officers  of  the  associates 
for  the  purpose  of  managing  their  business,  it  would  not  be  necessary 
that  any  other  notice  should  be  given  than  what  was  given  to  him ; 
but  if  he  went  there  Simply  as  being  interested,  not  acting  as  an  officer, 
*  *  *  it  may  be  that  he  was  not  an  officer,  so  that  he  would  be  a 
party  authorized  to  receive  any  notice  of  withdrawal,  and  if  he  was 
not,  then  it  would  be  necessary  for  that  fact  to  be  tommunicated  to 
the  meeting."  It  being  pointed  out  to  the  judge,  at  the  close  of  the 
charge,  that  the  plaintiff's  records  showed  that  at  the  meeting  on  the 
29th  of  August,  Henry  Tower  was  chosen  president,  he  further  in- 
structed the  jury  that  if  he  had  been  so  chosen  president,  and  if  the 
defendants  notified,  him  distinctly  that  if  a  certain  event  should  happen 
with  reference  to  the  change  of  the  policy  of  the  Corporation  as  to 
mortgaging  its  property  they  would  no  longer  be  in  the  association 
and  would  not  pay  a  cent  on  their  subscription,  that  wouldbe'  a  suffi- 
cient notification  of  their  withdrawal  if  the  event  did  happen.  The 
undisputed  testimony,  so  far  as  it  is  recited  or  disclosed  in  the  bill  of 
exceptions,  goes  to  show  that  Henry  Tower,  in  that  interview,  was 
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acting  in  a  representative  capacity  and  not  merely  on  his  own  personal 
account.  The  plaintiff's  requests  for  instructions  raised  no  question 
on  this  point,  but  asked  the  court  to  rule  that,  "in  order  to  constitute 
a  valid  withdrawal,  the  defendants  must  do  some  act  or  make  some 
unequivocal  or  unconditiorial  statement  to  the  proper  o;fficer  or  officers 
of  the  associates  which  shall  amount  to  a  public  withdrawal  from  said 
contract."  The  instructions  were  given  with, reference  to  this  request, 
and,  as  we  understand  them,  they  amounted  to  this,  that  Mr.  Tower 
having  been  chosen  as  president,  and  acting  for  the  associates,  was, 
on  August  31,  a  proper  officer  to  be  notified  by  the  defendants  of 
their  withdrawal. 

We  think  this  instruction  was  right.  No  instruction  was  asked  at 
the  trial  that,  in  order  to  withdraw  from  the  associates,  notice  must  be 
given  to  all  of  them  individually  or  at  a  meeting  of  the  associates. 
The  plaintiff  only  contended  that  the  notice  must  be  given  to  the  proper 
officer  or  officers,  and  it  would  be  plainly  impracticable  to  require  a 
direct  personal  notice  to  them  all.  The  right  to  withdraw  would  be 
nugatory  if  this  were  necessary.  A  subscriber  who  has  a  right  to 
withdraw  may  not  know,  or  have  the  means  of  knowing,  who  all  of 
his  associates  are,  or  where  they  live.  If  he  does  know,  they  may  be 
many  in  number,  and  widely  scattered,  or  some  of  them  maybe  away 
on  a  journey.  No  general  meeting  of  them  may  be  called  which  he 
can  attend  without  leaving  the  state.  He  need  not  wait  for  a  meeting 
before  giving  his  notice  of  withdrawal.  It  was,  indeed,  held,  in  an  early 
case  in  England,  that  all  of  the  other  subscribers  must  not  only  have 
notice,  but  must  actually  consent,  before  one  of  the  subscribers  could 
withdraw.  Kidwelly  Canal  Co.  v.  Raby,  2  Price  93.  But,  now,  in 
England,  as  well  as  here,  no  such  consent  is  necessary.  If  every  one  of 
the  other  subscribers  should  object,  yet  it  is  the  right  of  the  subscriber 
to  withdraw  before  the  corporation  is  formed.  It  is  merely  a  question 
of  giving  due  notice  of  his  withdrawal.  And  in  England  it  is  not  in- 
timated in  any  modem  case,  so  far  as  our  examination  has  gone,  that 
notice  must  be  given  to  all  the  other  subscribers,  or  at  a  meeting  of 
subscribers.  The  retraction  has  usually  been  made  to  the  same  per- 
sons to  whom  the  application  for  shares  was  made.  See  Lindl.  Part. 
(4th  ed.)  99-105,  and  numerous  cases  cited. 

In  this  country  no  case  has  been  cited,  and  we  have  found  none, 
discussing  the  question  what  notice  of  withdrawal  shall  be  sufficient. 
In  some  cases  no  attempt  to  withdraw  was  made  till  after  the  corpo- 
ration was  formed.  See,  for  examples.  International  Fair  and  Expo- 
sition Association  v.  Walker,  83  Mich.  386;  Richelieu  Hotel  Co.  v. 
International  Military  Encampment  Co. ,  140  111.  248 ;  Ashuelot  Boot 
and  Shoe  Co.  v.  Hoit,  56  N.  H.  548 ;  Shober  v.  Lancaster  County 
Park  Association,  68  Pa.  St.  429.  It  is  said  in  Cartright  v.  Dickin- 
son, 88  Tenn.  476:  "Before  the  organization  of  the  corporation  and 
acceptance  of  the  subscription  *  •  «  the  promoters  might,  per- 
haps, agr^e  to  release  a  subscriber  by  substituting  other  names  for 
his."  This  goes  on  the  idea  that  the  subscriber  has  not  an  absolute 
right  to   withdraw,  and   that   somebody's    assent   is   necessary.     In 
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Plank's  Tavern  Co.  v.  Burkhard,  87  Mich.  182,  the  subscriber  ap- 
parently made  known  his  refusal  to  the  persons  who  brought  a  second 
paper  to  be  signed  by  him,  and  it  was  held  to  be  sufficient,  but  the 
proper  mode  of  giving  such  notice  is  not  discussed,  and  the  court  in- 
cidentally remarked  that  "the  corporators  well  knew  when  the  com- 
pany was  orgai^ized  *  *  *  that  the  defendants  expressly  repudiated 
the  whole  arrangement."  It  is  held  that  the  death  of  a  subscriber  be- 
fore the  formation  of  the  corporation  is  a  revocation  of  a  subscription. 
Phipps  V.  Jones,  20  Pa.  St.  260;  Wallace  v.  Townsend,  43  Ohio  St. 
537;  Pratt  V.  Elgin  Baptist  Society,  93  111.  475^,  Sedalia,  Warsaw 
and  Southern  Railway  v.  Wilkerson,  83  Mo.  235.  Insanity  is  also 
held  to  be  a  revocation  in  Beach  v.  First  Methodist  Episcopal  Church, 
96  111.  177.  Death  is  a  public  fact,  of  which  all  the  world  must  take 
notice,  though  the  above  decisions  were  not  put  on  that  ground  (Mar- 
lett  V.  Jackman,  3  Allen  287),  but  insanity  is  not.  In  most  of  the 
cases  where  the  right  of  withdrawal  of  a  subscription  has  been  held 
to  exist,  there  is  nothing  to  show  that  all  the  other .  subscribers  were 
notified,  and  there  has  been  no  question  as  to  the  sufl5ciency  of  the 
mode  in  which  the  withdrawal  was  made.  See,  in  addition  to  the 
cases  above  cited,  Auburn  Bolt  and  Nut  Works  v.  Shultz,  143  Pa.  St. 
256 ;  Muncy  Traction  Engine  Co.  v.  Green,  143  Pa.  St.  269 ;  Gar- 
rett V.  Dillsbury  and  Mechanicsburg  Railroad,  78  Pa.  St.  465 ;  Stras- 
burg  Railroad  v.  Echternacht,  21  Pa.  St.  220.  An  offer  of  reward 
made  by  public  proclamation  may  be  withdrawn  in  the  same  man- 
ner, and  the  fact  that  a  claimant  of  the  reward  was  ignorant  of 
the  withdrawal  of  the  offer  is  immaterial.  Shuey  v.  United  States, 
92  U.  S.  73.  And  if  not  withdrawn  by  any  express  notice,  a  with- 
drawal is  implied  after  the  lapse  of  a  considerable  time.  Loring  v. 
Boston,  7  Met.  409. 

In  the  present  case,  it  seems  to  us  that  Henry  Tower  was  a  proper 
person  to  whom  a  withdrawing  subscriber  might  give  notice  of  his 
withdrawal.  So  far  as  appears  in  the  bill  of  exceptions,  there  was 
no  other  officer  or  person  who  so  well  or  fully  represented  the  sub- 
scribers at  large.  He  was  at  the  head  of  the  principal  committee, 
and  in  addition  to  this  he  had  been  selected  and  chosen  as  president, 
and  he  was  acting  in  behalf  of  the  subscribers.  There  is  nothing  to 
show  that  the  chairman  of  the  meetings  had  any  duties  except  merely 
as  presiding  officer  at  the  meetings.  Taking  the  case  as  it  stood, 
and  in  view  of  the  requests  for  instructions,  which  implied  that  the 
notice  of  withdrawal  would  of  course  be  given  to  some  officer,  and  of 
the  fact  that  nobody  else  was  suggested  as  the  proper  officer  or  per- 
son to  receive  the  notice,  the  ruling  of  the  court  was  right,  that  notice 
to  him  was  sufficient;  and  the  fact  that  the  association  did  not  come 
into  legal  existence  as  a  fully-formed  corporation  till  a  later  date 
does  not  render  the  notice  to  him  insufficient,  under  the  circum- 
stances. 

The  plaintiff  requested  a  ruling  that  the  defendants  could  not 
•withdraw  after  the  associates  had  taken  action  on  the  strength  of  their 

31—Wih.  Cases. 
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subscription.  This  was  rightly ,  refused^  as  was  held  in  the  former 
decision.  " 

The  plaintiff  ■  also  asked  an  instruction  that  the  defendants'  offer 
was  not  conditional,  and  could  not  be  made  so  by  oral  testimony. 
This  instruction  was  given. 

The  evidence  to  which  the  plaintiff  objected  was  properly  admit- 
ted for  the  purpose  for  which  it  was  received,  and  the  instructions  to 
the  jury  carefully  limited  it  to  that  purpose,  and  confined  the  atten- 
tion of  the  jury,  to  the  single  point  of  the  defendants'  withdrawal  of 
their  subscription. 

Exceptions  overruled.     - 

Note.  See  the  following  cases :  1857,  Lake  Ontario,  etc. ,  R.  Co.  v.  l4ason, 
16  N.  Y.  451,  4(53 ;  1868,  Rose  V.San  AntoniOr  etc.,  K.  Co.,  31  Texaa  49;  1875, 
Garrett  v.  Dillsbarg,' etc.,  E.  Co.,  78  Pa.  St.  465;  1877,  Gaff  v.  Flesher,  33 
O.  S.  107;,1885,  Tilsonburg,  etc.,  Co.  v.  Goodrich,  8  Ont.  (Q.  B.  D.)  565;  1885; 
Cook:  V.  Chittenden,  25  Fed.  Eep.  544;  1885,  Gulf,  etc.,  Ey.  v.  Neely,  64 
Texas  344;  1888,  Muncy  Traction  Eng.  Co.  v.  De  La  Green,  143  Pa.  St.  269; 
1891,  International  F.  Ass'n  v.  Walker,  88  Mich.  62;  1893,  White  v.  Kahn,  103 
Ala.  308;  1893,-  Greenbrier  Indus.  Ex.  v.  Eodes,  37  W.  Va.  738 ;  1893,  Lewis, 
etc.,  v.,Hillsboro,  etc.,  Co.,  23  S.  W.  (Texas)  338;  1894,  Nehema  Coal  Co.  v. 
Settle,  54  Kan'.  424 ;  1895,  Halifax  C.  Co.  v.  Moir,  28  N.  S. 45 ;  1896,  Providence, 
etc.,  Co.  V.  Kent,  etc.,  Co.,  35  Atl.  (R.  I.)  152 ;  1896,  Ee  Hannan's,  etc.,-Co.,  74 
L.  T:  Repl  550;  1898,  Common  v.  Matthew's'  Eap.Ind.  Quebec,  8  B.  E.  138. 
But  see,  1896,  Phil.  &  Del.  Co.  Ey;  v.  Conway,  177  Pa.  St.  364.  See,  also,  ■ 
Beach,  §5516^7;  Clark,  S§  93-97 ;  Elliott,  SS  344.  345a:  Morawetz,  p  49-51 ; 
Taylor,  §§^515-^15 ;  I  Thompson,  §§  1162-1163,  VII  Thompson,  §  8606. 


Sec.  108.  Same. 

(3)    Offer   until  acted  upon  in  aclordance  \|ith  its  provisions, 
then  becomes  binding. 

THE  PENINSULAE  EAILWAY  C(3MPAMf  v.  DUNCAN.^ 

1873.     In  the  Supreme  Court  of  Michigan.     28  Mich.  Reports 

Error  to  Kalamazoo  Circuit. 

CoOLEY,  J.  This  case  presents  the  question  whether  one  who  be- 
comes one  of  the  original  associates  for  the  formation  of  a  railway- 
company,  and  signs  a  subscription  agreeing  to  take  a  certain  number 
of  shares  of  the  capital  stock  of  the  proposed  company,  and  to  pay 
therefor,  "at  such  times  and  in  such  sums  as  the  same  shall  be  as- 
sessed, demanded  and  required  to  be  paid  by  the  directors  of  the  said 
company,"  but  who  afterward  fails  for  any  reason  to  sign  the  articles 
of  incorporation,  or  to  subscribe  for  stock  on  the  commissioners'  books,  ' 
can  be  held  liable  upon  his  preliminary  subscription,  after  the  com- 

'  Part  of  opinion  omitted,  also  all  of  dissenting  opinion  of  Campbell,  J. 
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pany  has  been  formed  and  assessments  been  made  and  payment  de- 
manded. 

The  question  arises  upon  the  first  section  of  the  act  for  incorpora- 
tion of  railroad  companies,  approved  February  12,  1855,  as  amended 
in  1867.  Laws  of  18617,  '^°''  h  P-  90-  The  plaintiffs  insist  that  the 
signers  of  the  preliminary  subscription,  whether  they  afterward  sign 
the  articles  or  not,  if  the  corporation  is  duly  formed,  have  the  same 
absolute  right  to  stock  therein  that  those  have  who  execute  the  articles, 
or  to  whom  stock  is  awarded  on  subscriptions  upon  the  commission- 
ers' books;  and  that  having  a  right  to  the  stock,  they  are  under  a 
corresponding  obligation  to  pay  for  it.  On  the  other  hand,  the  posi- 
tion of  the  defendants  is  that  the  preliminary  subscription,  though 
possibly  a  convenient  step  in  the  organization  of  a  corporation,  is  by 
no  means  indispensable,  but  that  the  corporation  originates  with  the 
articles  of  association,  and  that  no  one  who  previously  had  contem-, 
plated  becoming  a  member,  however  strongly  or  in  whatever  form  of 
words  he  may  have  expressed  his  intention  to  that  effect,  is  bound  by 
that  expression,  if,  when  the  articles  are  to  be  signed,  he  declines  to 
unite  in  them,  or  for, any  reason  fails  to  do  so,  and  thereby,  expressly 
or  by  implication,  elects  not  to  become  a  member.  Up  to  that  time, 
it  is  insisted  everything  is  provisional  and  inchoate  ;  nobody  is  bound 
or  can  be  bound  without  further  voluntary  action  of  his  own. 

A  consideration  of  the  question  thus  presented  is  peculiarly  embar- 
rassing, in  consequence  of  the  totally  different  views  which  have  been 
taken  of  it  by  able  jurists  in  other  states  where  similar  statutes  exist. 
We  have  examined  the  reported  cases  with  care,  and  while  we  find 
many  of  the  opinions  able,  and  in  the  main  well  reasoned,  yet  as  it  is 
impossible  to  reconcile  them,  and  none  of  them  follows  precisely  the 
train  of  reasoning  through  which  we  have  been  led  to  our  own  conclu- 
sion, we  have  not  deemed  it  advisable  to  review  the  cases  in  this  opin- 
ion, but  shall  proceed,  with  such  brevity  as  the  case  will  admit,  to 
present  our  own  views. 

It  may  be  quite  true,  as  is  insisted  on  the  part  of  the  defense,  that 
a  preliminary  subscription  is  not  an  indispensable  requisite  in  the 
formation  of  a  corporation  under  the  general  railroad  law.  If  the 
requisite  number  of  persons  execute  the  proper  articles, '  naming 
therein  their  directors,  and  attach  thereto  the  affidavit  required  by  the 
statute,  verifying  the  fact  that  they  are  subscribers  for  the  requisite 
amount  of  stock,  and  have  paid  to  the  directors  five  percentum 
thereon,  it  is  difficult  to  perceive  any  ground  upon  which  it  could  be 
plausibly  contended  that  the  corporation  was  hot  duly  organized,  or 
to  suggest  any  important  function  that  the  preliminary  subscription 
could  have  performed  for  such  subscribers,  and  which  in  the  par- 
ticular case  has  not  been  performed  without  it.  Nevertheless,  a  very 
cursory  examination  of  the  statute  must  convince  any  one  that  such  a 
subscription,  whether  indispensable  or  not,  is  contemplated  as  a  pro- 
ceeding which  will  generally,  at  least,  take  place.  This  is  evident 
from  the  expressions  employed  in  the  statute  in  conferring  authority 
to  organize,.    •  The  persons  who  may  incorporate  themselves  are  "any 
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number  of  persons  not  less  than  twenty-five,  being  subscribers  to  the 
stock  of  any  contemplated  railroad."  They  are  allowed  to  do  so  "when 
stock  to  the  amount  of  $i,ooo  for  every  mile  of  said  road  so  in- 
tended to  be  built"  "shall  be  in  good  faith  subscribed,  and  five  per 
cent,  paid  thereon."  There  can  not  be  subscriptions  to  the  stock  un- 
til something  is  in  writing  for ,  the  subscribers  to  sign.  The  statute 
gives  no  form  for  such  a  subscription ;  it  indicates  no  machinery  by 
means  of  which  it  is  to  be  originated  or  signatures  obtained.  Every- 
thing is  left  to  the  voluntary  action  of  the  promoters  of  the  enterprise, 
and  whatever  form  of  writing  is  satisfactory  to  thenl,  and  sufficiently 
indicates  the  general  purpose  sought  to  be  accomplished,  and  the 
share  the  several  subscribers  are  to  take  in  it,  would  undoubtedly  be 
sufficient. 

'  By  any  such  voluntary  subscription  to  take  stock,  however,  we 
should  naturally  understand  some  mutual  agreement  by  which  the 
promoters  severally  agree  to  take  and  pay  for  certain  shares  in  the 
proposed  corporation ;  something,  in  short,:  like  or  similar  to  the 
agreement  which  was  actually  entered  into  in  the  present  case.  We 
do  not  understand  that  there  would  be  any  difficulty  at  the  common 
law  in  enforcing  the  promises  contained  in  an  agreement  of  this 
general  nature  against  the  several  fromisors^  where  the  object  to  be 
accomplished  was  lawful^  where  a  beneficial  purpose  was  in  view, 
and  where  it  was  possible  to  m.ake  to  the  several  prom-isors  the  return 
which  their  subscriptions  called  for.  In  such  cases  the  promises  are 
mutual ;  acts  are  done  and  moneys  expended  in  reliance  upon  the  sub- 
scriptions, and  the  moment  the  promises  are  accepted  by  the  organ- 
ization and  action  of  the  corporation  to  which  they  are  provisionally 
made,  there  can  generally  be  no  difficulty  in  their  enforcement  if  the 
corporation  then  has  it  in  its  power  to  give  the  stock  subscribed  for, 
and  offers  to  do  so.  In  such  a  subscription  thus  accepted  there  would 
be  all  the  requisites  of  a  valid  contract,  proper  parties  and  a  promise 
made  upon  a  legal  and  valuable  consideration. 

In  this  case,  however,  the  question  involved  is  not  one  to  be  settled 
entirely  by  the  rules  of  the  common  law,  but  there  is  involved  a  ques- 
tion of  statutory  construction.  It  is  argued  by  the  defense  that  the 
terms  of  the  statute  are  such  as  to  make  any  preliminary  subscription 
that  may  have  been  entered  into  entirely  immaterial  and  nugatory  the 
moment  the  articles  are  executed,  and  that  promises  therein  contained 
are  incapable  of  enforcement,  because  under  the  statute  the  subscribers 
are  not  entitled  to  stock  in  the  corporation,  and,  consequently,  do  not 
receive  a  consideration  for  their  promises.  This  construction  arises 
principally  upon  one  .clause  of  the  first  section  of  the  general  railroad 
act,  which,  after  providing  what  the  articles  of  association  shall  con- 
tain, and  for  their  being  subscribed  and  recorded,  declares  that  "there- 
upon the  persons  who  have  subscribed,  and  all  persons  who  shall  from 
time  to  time  become  stockholders  in  such  company,  shall  be  a  body 
corporate,"  etc.  The  argument  is  that  by  the  express  terms  of  this 
statute  only  the  subscribers  to  the  articles  and  those  who  subsequently 
become  stockholders  in  the  manner  provided  by  law — that'  is  to  say, 
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by  subscribing  for  stock  on  the  commissioners'  books — can  be  stock- 
holders or  entitled  to  stock,  and,  consequently,  the  subscribers  to  the 
preliminary  agreement  who  do  not  sign  the  articles  are  in  terms  ex- 
■  eluded. 

It  is  possible  that  a  strict  and  literal  interpretation  of  the  statute 
would  require  this  construction  to  be  put  upon  it ;  but  it  does  not  nec- 
essarily follow  that  such  a  construction  would  be  proper  or  even  ad- 
missible. What  we  should  seek  here  is  the  intention  of  the  legisla- 
ture and  not  the  testing  by  nice  rules  of  art  the  language  employed. 
It  may  possibly  appear,  as  is  too  often  the  case,  that  the  legislation 
has  been  carelessly  phrased,  and  will  be  perverted  if  tested  by  nice 
rules.  There  are  two  very  strong  reasons  why  the  statute  should  not 
be  so  construed  as  to  make  the  articles  nullify  the  preliminary  sub- 
scription if  any  other  construction  is  admissible.  The  first  is  that  it 
nullifies  the  mutual  promises  of  the  parties  made  for  a  beneficial 
object,  and  which,  on  grounds  of  public  policy  as  well  as  mutual  good 
faith,  ought  to  be  sustained  and  enforced,  unless  abandoned  by  com- 
mon consent.  The  second  is  that,  by  rendering  the  preliminary  sub- 
scription which  the  statute  provides  for,  if  it  does  not  make  necessary, 
a  perfectly  useless  proceeding,  it  in  effect,  as  has  been  well  said  in  a 
leading  case  supporting  this  construction — Troy  and  Boston  R.  R. 
Co.  V.  Tibbits,  18  Barb.  304-305, — imputes  folly  to  the  legislature; 
an  imputation  we  ought  to  be  very  slow  to  make,  and  never  except 
upon  the  most  imperative  reasons. 

Our  own  view,  after  a  careful  examination  of  the  statute,  is  that  the 
construction  which  excludes  the  subscribers  to  the  preliminary  sub- 
scription from  corporate  membership,  is  rather  forced  than  otherwise. 
The  statute  does  not  say  that  the  persons  who  have  subscribed  the  ar- 
ticles of  association^  and  those  who  shall,  from  time  to  time,  become 
stockholders,  shall  be  the  corporation,  but  those  "who  have  sub- 
scribed." Subscribed  what  ?  The  very  first  words  of  the  section  pro- 
vides that  the  subscribers  to  the  stock  bf  a  contemplated  road  may  in- 
corporate themselves  by  complying  with  certain  conditions.  The 
subscribers  here  intended  are  unquestionably  the  subscribers  to  the 
preliminary  agreement ;  and  these  subscribers,  to  use  the  words  of  the 
statute,  when  the  necessary  amount  of  stock  is  in  good  faith  subscribed 
by  them,  are  allowed  to  organize.  These  persons,  thenj  are  spoken 
of  as  persons  who  have  subscribed,  and  their  subscription  contem- 
plates that  they  are  to  have  stock  in  the  proposed  corporation.  The 
parties  to  the  articles-  also  subscribe  them ;  their  subscription  is  pro- 
vided for  by  the  same  section,  and  theirs  also  contemplates  that  they  are 
to  have  stock  in  the  corporation.  It  is  after  these  different  subscrip- 
tions for  stock  are  thus  spoken  of  and  provided  for  that  the  statute 
proceeds  to  say  that  those  who  have  subscribed  shall  be  corporators. 
What  warrant  have  we  for  saying  that  one  class  of  subscribers  was 
intended  and  not  the  other? 

The  truth  is,  both  classes  were  intended,  because  in  contemplation 
of  the  statute  the  two  were  to  be  identical.  The  statute  does  not  sup- 
pose there  will  be  subscribers  to  the  preliminary  agreement  who  do 
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not  sign  the  articles.  It  provides  that  after  the  requisite  subscriptions 
are  obtained,  the  subscribers  may  select  directors,  "and  thereupon 
they  shall  severally  subscribe  articles  of  association."  They  are  ex- 
pected to  subscribe  the  articles,  and  not  merely  that  portion  who  may 
then,  on  considering  the  question  as  anew  one,  decide  to.  take  inter- 
ests ini  the  cornpany. 

It  is  not  assumed  that  there  will  be  any  doubt  or  question  that  all 
who  have  mutually  pledged  themselves  to  each  other  to  form  a  corpo- 
ration for  the  object  proposed  will  unite  in  the  necessary  steps  for* 
that  purpose,  and  it  does  not  therefore  distinguish  between  the  sub- 
scribers to  the  two  papers  because  it  supposes  no  distinction  will 
exist. 

We  have,  nevertheless,  to  deal  with  the  case  where  a  subscriber  to 
the  one  has  neglected  or  refused  to  sign  the  other ;  and  the  question 
is,  whether  such  neglect  or  refusal  precludes  the  attaching  of  any  legal 
liability.  We  have  the  case  of  a  subscription  provided  for  by  law, 
designed  to  accomplish  an  important  beneficial  purpose,  subscribed 
by  several  parties  in  reliance  upon  their  mutual  promises,  but  which 
one  perhaps  elects  to  annul  by  not  taking  a  certain  further  step  which 
the  statute  contemplates  he  will  take.  The  corporation  to  which  the 
subscriber's  promise  was  provisionally  made  has  been  called  into  being 
and  has  accepted  his  promise,  and  now  offers  to  perform  its  part  by 
giving  the  stock  subscribed  for  if  it  has  the  power  to  do  so.  And  the 
question  is  whether,  in  this  exceptional  case  not  provided  for  or  con- 
templated by  the  statute,  the  subscriber  may  treat  his  preliminary 
promise  as  of  no  force. 

A  preliminary  question  will  perhaps  be,  whether  it  possessed  any 
force  whatever,  or,  on  the  other  hand,  v/as  to  be  looked  upon  as  mere 
nudum  pactum,  without  either  parties  or  consideration,  before  the 
articles  were  signed.  The  necessary  conclusion  from  the  defendant's 
•premises  must  be,  as  we  think,  that  it  was  so.  We  can  not  conclude, 
.however,  that  such  -preliminary  froTnises,  made  in  accordance  with 
the  law,  as  a  step  in  the  accomplishment  of  a  public  enterprise,  can 
•be  regarded  as  entirely  without  legal  significance.  If  a  subscriber 
pays  his  five  pier  cent,  upon  his  subscription,  and  it  is  feceived  and 
retained  by  the  custodian  agreed  upon  by  the  associates,  we  think  he 
has  acquired  some  rights  by  such  subscription  and  payment.  He 
■has  acquired  the  important  right  to  take  part  in  the  organization  of 
the  corporation,  in  the  choice  of  directors,  in  the  detertnination  of 
the  route,  and  in  shaping  the  constitution  of  the  company.  These 
rights  are  often  of  high  sialue^  and  might  even  be  more  so  in  a  pe- 
cuniary point  of  view  than  the  stock  subscribed  for  is  ever  expected 
to  be.  It  can  not  be  said  that  a  subscription  and  payment,  which  se- 
cure these  itnportant  privileges,  are  of  no  force,  nor  ought  it  to  be 
the  case  that  the  party  making  them  may  disaffirm,  his  action  at  his 
own  mere  pleasure  after  other  parties,  more  observant  of  their  own 
stipulations,  have  taken  further  action  which  is  unquestionably  bind- 
ing upon  them,  in  reliance  upon  his  promised  assistance. 
;     In  the  present   case  it  does  not  become   necessary  to   discuss  the 


§-I08  AGREEMENTS    SUBSCRIBING   TO    STOCK.  487 

■question  whether  a  party  who  expressly  revokes  his  subscription  be- 
fore the  corporation  is  formed  can  be  compelled  to  pay  it  afterward. 
Such  a  case  is  not,  by  the  record,  placed  before  us.  Undoubtedly  if 
the  corporation  is  never  formed,  the  subscription  becomes  a  nullity. 
No  promisee  in  that  case  ever  comes  into  existence.  .And  if  the  sub- 
scribers are  only  twenty-five  in  nuTnber.,  any  one  of  thern  may  defeat 
the  enterprise,  by  refusing  to  join  in  the  articles,  because  twenty-five 
are  made,  necessary  by  the  statute.  It  may,  under  some  circum- 
stances, be  bad  faith  in  a  subscriber  to  do  this,  but  he  would  unques- 
tionably have  the  power.  It  would  be  equally  true  if  a  larger  num- 
ber of  subscribers  should  subscribe  only  the  requisite  amount  of  stock, 
and  any  one  might  defeat  an  organization  by  refusing  to  sign  the  ar- 
ticles unless  a  further  subscription  could  be  obtained  from  some  other 
source.  In  these  cases  the  subscriber  is  discharged,  not  for  reasons 
personal  to  himself  .j  but  because  on  grounds  of  public  policy  corpo- 
rate privileges  are  -withheld from  an  association  -which  does  not  fur- 
nish the  required  evidence  of  earnestness  and  ability  to  carry  on  the 
undertaking. 

The  case  at  bar  is  neither  of  these.  Here  the  corporation  has  not 
failed  of  organization,  but  a  subscriber  has  failed,  for  some  unex- 
plained reason,  to  sign' the  articles  with  the  others.  We  might  sug- 
gest a  great  many  possible  reasons  for  the  failure,  some  of  which, 
unquestionably,  would  discharge  him  from  all  moral,  as  well  as  legal, 
obligation  on  his  subscription.  We  might  suppose,  for  instance,  that 
the  other  subscribers  considered  him  an  undesirable  associate,  and  for 
that  reason  refused  to  allow  him  to  take  part  in  organizing,  while  willing 
enough  to  receive  his  money  afterwards.  As  already  said,  the  stock  pro- 
posed to  be  given  by  the  corporation  is  not  the  sole  consideration  for 
his  promise  to  pay,  but  he  is  entitled  to -the  valuable  privilege  of  a  voice 
in  determining  the  important  questions  to  be  settled  by  the  articles, 
and  if  denied  that  by  his  associates  he  is  absolved  from  all  responsi- 
bility. But  this  defendant,  for  aught  we  know,  may  have  had  and 
enjoyed  that  privilege,  and  then  failed  to  subscribe  the  articles  for  the 
express  purpose  of  avoiding  responsibility,  or,  on  the  other  hand,  be- 
cause when  sufficient  subscriptions  were  obtained  to  perfect  the  or-: 
ganization  it  was  deemed  necessary  or  important  to  obtain  further 
signatures.  But  as  we  do  not  know  the  reason,  it  is  idle  to  indulge 
in  suppositions.  It  is  sufficient  that  the  defense  plant  themselves  on 
the  broad  ground  that  no  original  subscriber  who  fails  to  sign  the 
articles  can  be  bound  by  his  subscription. 

As  it  has  already  been  seen  that  the  preliminary  subscription  is  in 
proper  form  for  obligatory  force  as  a  mutual  promise,  and  is  provided 
for  by  the  statute,  if  one  who^igns  it  must  also  sign  the  articles  of  asso- 
ciation in  order  to  render,  himself  liable,  the  reasons  for  requiring  this 
must  be  either:  First,  reasons  personal  to  himself,  and  which  render 
it  unjust  or  inequitable  that  he  should  be  held  in  the  absence  of  any 
renewal  of  his  promise  by  an  execution  of  the  articles;  or  second, 
reasons  resting  on  considerations  of  public  policy,  and  which,  inde- 
pendent of  any  questions  of  justice  or  equity  as  between  the  individual 
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and  his  associates,  require  all  subscriptions  to  the  stock  at  the  time  of 
■  the  organization  to  be  represented  by  the  signatures  to  the  articles. 

There  can  be  no  reasons  of  the  first  class,  if  the  subscriber  has  par- 
ticipated in  the  organization,  or  has  had  the  opportunity  to  do  so.  In 
such  case,  with  the  rightto  the  stock,  the  subscriber  has  had,  or  might, 
at  his  option,  have  had  ever)rthing  promised  him  by  his'  associates  or 
by  the  corporation  as  the  consideration  for  his  promise  to  pay,  and 
good  faith  to  his  associates  whose  action  his  promise  maybe  supposed 
to  have  influenced  more  or  less,  and  who  keep  on  their  part  the  prom- 
ise mutually  made,  requires  that  he  should  keep  it  also.  It  may 
safely  be  assumed  that  they  incur  expenses  for  preliminary  surveys, 
procuring  subscriptions,  pledges  of  rights  of  way,  and  such  other  mat- 
ters as  are  necessary  to  enable  them  intelligently  and ,  properly  to  set- 
tle the  questions  which  are  to  be  determined  by  the  articles,  and  if  he 
allows  these  to  be  incurred  while  his  promise  stands  unrevoked  and  in 
reliance  upon  it,  the  moral  obligation  on  his  part  to  fulfill  his  prom- 
ise is  very  strong,  and  in  the  absence  of  any  unfair  dealing  on  the  part 
of  his  associates  ought  to  be  regarded  by  him  as  imperative. 

And  we  can  not  imagine  any  reasons  of  public  policy  for  requii-ing 
all  the  preliminary  subscribers  to  sign  the  articles,  or  for  relieving 
from  responsibility  all  who  do  not  sign.  As  the  articles  constitute  a 
more  formal  document  than  the  preliminary  subscription  usually  does, 
and  set  forth  the  definite  particulars  of  the  enterprise,  it  will  be  more 
satisfactory  and  conclusive  of  the  precise  work  the  subscribers  propose 
to  accomplish,  and  be  less  likely  to  leave  questions  open  to  dispute 
between  the  individual  associates  and  the  organization.  The  proba- 
bility, however,  that  the  preliminary  subscription  will  be  so  vague 
and  uncertain  as  to  raise  serious  questions  as  to  the  actual  intent  can 
be  no  greater  than  the  probability  of  like  questions  in  innumerable 
contracts  which  are  being  made  constantly,  and  in  which  it  has  never 
been  thought  even  wise  to  require  by  law  the  observance  of  more  for- 
mality.    «     *     » 

We  suppose  the  statute  to  require  the  articles  to  be  signed  by  at 
least  twenty-five  associates,  representing  subscriptions  to  the  amount 
of  a  thousand  dollars  a  mile,  upon  which  five  per  centum  shall  have 
been  paid  in,  in  order  that  mere  bubble  enterprises  shall  not  be 
allowed  the  apparent  sanction  of  a  legal  organization,  and  be  aff&rded 
the  opportunity,  not  only  to  embarrass  and  perhaps  preclude  more 
substantial  projects,  but  also  to  have  facilities  for  annoying  and  per- 
haps defrauding  the  public  by  exercising  the  right  of  eminent  domain, 
and  by  contracting  debts  in  apparent  execution  of  improvements  which 
the  means  at  command  give  no  assurance  of  being  carried  out.  The 
state  requires  this  evidence  of  good  faith  and  ability  in  the  associates 
before  it  will  endow  their  association  with  legal  entity;  but  when 
these  appear  to  the  extent  required ,  the  demands  of  public  policy  in 
this  regard  are  satisfied,  and  we  do  not  see  that  the  st^te  has  any  con- 
cern in  the  question  whether  other  associates  representmg  more  aid 
subscribe  the  articles  or  not.  If  the  state  is  satisfied  with  subscrip- 
tions to  a  certain  amount,  but  the  projectors  have  in  fact  obtained 
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more,  no  very  good  reason  can  be  suggested  why  the  state  should  im- 
pose, as  a  penalty  upon  the  corporation,  that  it  shall  not  enforce  such 
additional  subscriptions  unless  the  names  are  obtained  to  a  certain 
paper  required  for  the  purpose  of  giving  public  evidence  of  certain 
facts  already  proved  by  previous  subscriptions  to  the  full  extent  re- 
quired. And  we  are  therefore  forced  to  the  conclusion  that  when 
such  subscriptions  are  obtained  to  the  articles  as  are  necessary  for  the 
purposes  of  incorporation,  if  there  are  further  subscribers  to  the  pre- 
liminary subscription,  who,  for  reasons  of  convenience  to  themselves, 
or  because  it  was  supposed  to  be  unnecessary,  or  for  any  other  reason 
than  a  previous  withdrawal  from  the  enterprise,  shall  neglect  to  sign 
the  articles,  such  previous  subscribers  can  not,  on  any  ground  of  pub- 
lic policy,  be  held  discharged  from  any  obligation,  either  moral  or 
legal,  to  fulfill  their  promises., 

So  far  we  have  not  discussed  the  question  whether  there  can  be  any 
embarrassment  in  counting  such  preliminary  subscribers  among  the 
stockholders.  We  do  not  see  why  there  need  be.  The  subscriptions, 
together  with  the  articles  of  association,  will  pass  to  the  hands  of  the 
proper  officers,  and  they  will  furnish  all  necessary  information  to  the 
commissioners,  who  are  to  receive  further  subscriptions  for  the  bal- 
ance of  the  capital  stock,  and  apportion  it  if  there  shall  be  any  excess. 
If  we  are  warranted  in  so  construing  the  statute  as  to  include  in  the 
subscribers  who  are  to  be  counted  as  corporators  when  the  commis- 
sioners begin  their  labors,  those  who  have  subscribed  preliminary  sub- 
scriptions, as  well  as  the  subscribers  to  the  articles,  then  the  commis- 
sioners have  only  to.  receive  the  subscriptions  for,  and  apportion  such 
portion  of  the  stock  as  is  not  represented  by  these  two  classes  of  sub- 
scribers. From  the  best  consideration  we  have  been  able  to  give  the 
statute,  we  think  such  a  construction  perfectly  legitimate.  Any  other 
would  make  the  preliminary  subscription  not  what  on  its  face  it  seems 
to  be,  a  provisional  offer  for  the  acceptance  of  the  corporation  when 
formed,  but  only  a  provisional  offer  to  make  an  offer  if  the  subscriber 
at  a  subsequent  time  shall  elect  to  do  so.  We  are  unwilling  to  conclude 
that  the  legislature,  in  pointing  out  the  steps  in  the  organization  of  a 
corporation,  has  indicated  among  them  a  proceeding  so  frivolous  and 
futile.  We  think  the  subscribers,  who,  with  those  who  subsequently 
associate  themselves  with  them,  are  to  be  the  corporators,  are  the 
subscribers  to  the  original  subscription;  and  though  it  is  perfectly 
true  that  the  statute  supposes  such  subscribers  will  sign  the  articles 
also,  it  neither  takes  avyay  their  rights,  nor  absolves  them  from  obli- 
gations for  a  failure  to  observe  this  formality,  but  if  the  corporation 
is  duly  formed  ^  on  general  principles  applicable  to  such  undertak- 
ings as  the  preliminary  subscribers  have  entered  into,  they  are  liable 
for  the  fulfillment  thereof  in  the  absence  of  any  provision  of  the  stat- 
ute which  expressly  or  by  necessary  implication  tnust  have  the  effect 
to  release  them  therefrom.  And  our  reading  of  the  statute  discloses 
no  such  provision. 

In  our  discussion  of  the  case  so  far  we  assume  that  the  subscriber 
paid  his  five  per  cent,  on  the  subscription.    This,  or  something  equiva- 
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lent,  would  be  necessary  to  entitle  him  to  participate  in  the  organiza- 
tion, and  if.  he  fails  to'  obtain  that  privilege  the  subscription  would 
probably  be  ineffectual.  He  would  not  be  one  of  the  associates  in 
in  such  a  case.  But  if  the  requisite  amount  is  paid  by  the  other  sub- 
scribers, we  see  no  reason  to  doubt  that  credit  might  be  given  to  him 
for  this  first  payment,  and  he  be  admitted  to  all  the  privileges  of  the 
rest.  What  circumstances  would  be  equivalent  to  the  giving  of  credit 
by  implication,  in  the  absence  of  any  express  understanding  to  that 
effect,  it  would  be  out  of  place  to  discuss  here.  That  there  might  be 
such  circumstances  is  undoubted.  The  present  record  assumes  that 
the  intestate  had  become  one  of  the  original  associates,  and  if  any 
question  of  fact  is  to  be  raised  upon  that  point,  it  must  be  presented 
upon  the  proper  issue. 

The  declaration  in  this  case  sets  out  the  original  subscription,  avers 
that  defendant  signed  the  same  and  agreed  to  take  $i,ooo  of  the  stock 
of  the  proposed  corporation,  but  it  does  not  expressly  say,  that  he 
made  any  payment.  It  does  aver,  however,  that  the  defendant,  in 
consideration  of  his  subscription,  "and  in  consideration  that  stock  to 
the  amouijt  of  $i,ooo  for  every  mile  of  said  Peninsular  Railway  Ex- 
tension Company  had  been  subscribed  for  and  taken  in  good  faith, 
and  Jive  per  cent,  paid  thereon  as  required  by  said  act,  in  considera- 
tion that  said  Peninsular  Railway  Extension  Company  was,  to  wit, 
on  the  third  day  of  January,  1868,  duly  organized  and  became  a  body 
politic  and  corporate  under  the  laws  of  the  said  state  of  Michigan,  he, 
the  said  Delamore  Duncan,  then  and  there  promised,"  etc.  We  are 
inclined  to  think  that,  under  a  demurrer  such  as  has  been  interposed 
in  this  case,  it  must  be  assumed  that  the  defendant  had  done  whatever 
was  necessary  to  perfect  his  subscription,  and  entitle  him  to  partici- 
pate as  one  of  his  associates  in  organizing,  and  that  his  failure  to  take 
part  in  that  proceeding  was  not  because  of  being  wrongfully  excluded. 
The  allegation  that  five  per  cent,  had  been  paid  on  the  subscriptions 
may  fairly  be  applied  distributively,  and  the  allegation  that  the  cor- 
poration was  duly  organized  would  imply  participation  or  the  oppor- 
tunity to  participate  in  all  the  associates.  And,  though  these  facts 
are  set  forth  by  way  of  the  recital  merely,  the  declaration  in  this  par- 
ticular would  be  gpod  on  general  demurrer  at  least,  and  also  on  a 
special  demurrer  aimed  only  at  other  defects.     *     *     * 

Our  conclusion  is  that  the  demurrer  ought  to  have  been  overruled. 
The  judgment  must,  therefore,  be  reversed,  with  costs,  and  the  cause 
remanded.  And  in  view  of  the  conclusions  reached,  it  would  be 
proper  that  the  parties  respectively  have  leave  to  file  new  pleadings. 

Graves,  J.,  and  Christaincy,  Ch.  J.,  concurred;  Cambell,  J., 
dissents. 

Note.     See  cases,  supra,  §  99,  p.  456. 
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Sec.  109.    Same.  * 

(c)    Binding  contract  frorn  time  of  mnlring 

THE  TONICA  AND  PETERSBURG  RAILROAD  COMPANY  v.  Mc- 

NEBLY. 

1859.     In  the  Supreme  Court  of  Illinois.     21  111.  Rep.  71-72. 

In  1856  a  voluntary  association,  in  the  name  and  style  of  the  plaint- 
iffs, vis.s  formed  tor'TKe^  construction  of  a  railroad  from  Tonica  to 
Jacksonville,  in  this  state,  contemplating  an  application  to  the  next 
session  of  the  legislature  for  an  act  of  incorporationT"  Said  assbcia- 
tioiTwas  organized  byTKe~election  o£~officers,"  arid  subscriptions  of 
stock,  in  shares  of  one  hundred  dollars  each,  were  obtained  in  that 
year  for  a  large  amount.  .  The  j^ntestate  subscribed  two  sharesand 
died  some  days  before  the  incorporation  of  the  plaintiHsr ~  By  consent 
ofthe  parties  this  case"was  fried'by  the  court,  Harnott,  judge,  and  the 
plaintiffs  proved  on  the  trial  the  organization  of  their  company,  calls 
by  the  directors  for  the  whole  of  the  stock,  and  notices  to  the  stock- 
holders by  advertisements  in  two  newspapers. 

The  court  rendered  judgment  for  the  defendant  below. 

Caton,  C.  J.  .A_suiscri^iion  made  in  contetnflation  of  a  char- 
ter to  constr"rf  n  ■y(jiji'nn4  or  JnlirjLaiii^is  H  any_other  legitimate  abject 
is  a  valid  contract  between  the  parties,  and  as  such  m,ay  be  enforced 
the  same  as  an^_otheK^.ontxsi.ct.  The  object  of  the  contract  is  lawful 
and  is  founded  on  a  good  consideration,  which  is  the  mutual  promise 
expressed  in  the  contract.  Upon  the  general  principles  of  law  by 
which  all  contracts  are  governed,  we  are  at  a  loss  to  see  what  objec- 
tions are  to  be  urged  to  the  enforcement  of  such  a  contract,  which 
could  not  be  urged  to  any  other  contract  for  the  pavment  of  a  speci- 
fied sum  of  money.  There  is  no  pretense  in  this  case  that  the  objects 
contemplated  by  the  contract  are  not  provided-f  or  by  the  charter,  or.that 
the  charter  which  was  obtained,  or  the  organization  or  action  under  it 
were  not  in  strict  pursuance  of  the  contract.  No  such  defense  has 
been  insisted  upon.  But  it  is  simply  claimed  that  the  contract  was 
void — a  nudum  pactum.  We  are  of  opinion  that  where  the  objects  of 
a  contract  are  lawful,  andjt  is  founded  upon_a  good  consideration,  and 
is^ntered  into  bf^jjarties  capabTe~of  contracting,  it  creates  a  legal "ob- 
ligajtiqn,  which  rnay  be  enforced  accorgihg  to  its  terms.  We  know' 
of  no  law  against  this  proposition7*But"  are  "ve^  familiar  with  a  great 
deal  for  its  support. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Note.   See,  1816,  Kidwelly  Canal  Co.  v.  Raby,  2  Price  (Eng.  Excheq.)  Rep., 
jp.  93,  and  cases  cited,  supra,  §  99,  p.  456. 
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Sec.  111.    Same. 

(</)  An  offer  to  the  corporation,  and  a  binding  contract  between 
the  parties. 

"  MINNEAPOLIS  THRESHING  MACHINE  CO.  v.  DAVIS. 

1889.     In  the  Supreme   Court  of   Minnesota.     40   Minn.    Re- 
ports, 110-117,  12  Am.  St.  Rep.  701 ,  3  L.  R.  A.  796, 
26  Am.  &  Eng.  Corp.  Cas.  61 ,  41  N.  W.  Rep.  1026. 

P.laiiitiff--brDtlgte:~this-"aetion"-  in  -the-  district -court ^^rjJejnngpiDL 
County,  Jor_installnients  .alleged  to  be  ^djie.fepnxilgfendant  as  a  sub- 
scriber to  its  capita^,  stock.  A  jury  was  waived,  and  the  action  tried"^ 
Lorchren,  J.,  who  held  that  the  defendant  never  became  a  subscriber, 
and  ordered  judgment  in  his  favor.  A  new- trial  was  refused,  and  the 
plaintiff  appealed.  The  facts  on  which  the  question  of  the  defend- 
ant's liability  turned  are  stated  in  the  opinion,  the  material  parts  of 
the  subscription  paper,  exhibits  A  and  B,  therein  mentioned,  being  as 
follows : 

"Memorandum  of  agreement  made  and  entered  into  between  the 
undersigned,  citizens  of  Minneapolis,  Minn.,  each  for  himself,  par- 
ties'of  the  first  part,  and  John  S.  McDonald,  of  Fond  du  Lac,  Wis., 
party  of  the  second  part.  The  party  of  the  first  part,  in  consideration 
of  the  party  of  the  second  part  moving  his  plant  and  machinery  to  the 
city  of  Minneapolis,  to  enter  into  the  manufacture  of  threshing  ma- 
chines, horse-powers  and  engines,  and  for  the  purpose  of  forming  a 
joint-stock  company  to  engage  in  the  manufacture  of  the  aforesaid 
threshers  and  other  machinery,  *  •  *  with  a  capital  stock  of 
$250,000,  the  aforesaid  citizens  of  Minneapolis,  parties  of  the  first 
part,  hereby  subscribe  to  and  severally  agree  to  take  and  pay  for,  in 
cash,  the  amount  of  capital  stock  set  opposite  their  respective  names 
in  a  company  to  be  organized  as  aforesaid  for  the  purposes  aforesaid. 
And  the  said  John  S.  McDonald,  hereby  agrees,  that  whenever  the 
amount  subscribed,  exclusive  of  his  own,  shall  reach  the  sum  of 
$190,000,  he  will  subscribe  to  said  capital  stock  the  further  sum  of 
$60,000,  payable  in  the  manner  specified  in  a  certain  proposition 
signed  by  him  and  attached  hereto*  The  conditions  upon  which  said 
subscriptions  are  made  are  as  follows,  to  wit:  Firsts  No  subscrip- 
tion is  to  be  binding  until  the  sum  of  $2';o,oon  is  suhscribed^  includ- 
ing thT"$uft'Sc"nption  of  lohn  IS.  McDonald.  Second.  The  $100,000 
suDscribed  by  the  citizens  of  Minneapolis,  to  the  capital  stock  afnrpj 
gaiH  if;  is  und6fS[06d  and^PTeed  isJxUae-pfiiH  in  pf^vments  as  follows. 
as  soon  as  the  company  is  organized.  *  *  »  The  undersimed 
subscribe  the  amounts  set  opposite  their  respective  names  on  condition 
that  all  the  works  of  the  companv  shall  be  located  at  ^lunction  Ci^v, 
"HenttepiTr  COunLy,  Minn.  John  A;  Davis,  $5,000,"  (and  others)f 
"Proposition  made  by  John  S.  McDonald  referred  to  in  the  an- 
iiexed  memorandum  ji    The  said  John  S.  McDonald  is  to  subscribe 
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for  $60,000  of  the  capital  stock  as  follows,     *     *     *     John  S.  Mc- 
Donald." 

Mitchell,  J.  This  was  an  action  to  recover  installments  due  on 
subscriptions  to  stock  of  the  plaintiff.  The  facts  fully  appear  from 
the  findings  of  the  court,  in  connection  with  exhibits  A  and  B  at- 
tached to  the  complaint*  Those  material  for  present  purposes  are 
that,  a  scheme  having  been  started  to  organize  a  manufacturing  cor- 
poration with  $250,000  capital,  whose  works  should  be  located  at 
Junction  City,  near  Minneapolis,  and  one  McDonald  having  proposed 
that  if  the  citizens  of  Minneapolis  would  subscribe  $190,000  tojthe 
capital  stock,  he  would  subscribe  the  remainmg  ^Bo^oo,  one  Janney, 
apromotfir,  but  not  a  subscriber  to  the  stock  of  t£e  pToposed  corpo- 
ration,  acting  as  a  voluntary  solicitor,  having  with  him  the  subscrip- 
tion paper  (exhibits  A  and  B),  about  April  i,  1887,  proceeded  to 
canvass  for  S'ibf''''''-p*^""'''t^P.ft'^  '^tHT?^  °^  ^^^  proposed  corporati6n7  on 
the  terms  and  conditions_embodie3Tn  the  paper,  TT?  fT°^  "rpTif^  to 
I  defendantjjwho  subscribe_d'^c;,ooo  of  "stocEr  Afterwards,  and  about 
the  saihe  date,  other  citizens  respectively  subscribed  to  the  stock,  on 
the  same  paper,  to  the  aggregate  amount,  including  defendant's  sub- 
scription, of  $190,000,  of  which  over  $65,000  has  been  paid  in  to 
plaintiff*  Thereupon  McDonald,  in  accordance  with  his  proposition, 
subscribed  the  remaining  $60,000,  which  he  has  paid  up  in  full*  All 
the  conditions  expressed  in  the  written  subscriptions  (exhibit  A)  having 
been  fully  performed  and  complied  with,  the  proposed  corpnration 
was  afterwards,  about  April  25,  1887,  organized,  andjhese  subscrip- 
tions  to  its  stock  delivered  over^_to__it.  The  corporation,  actmg  in 
good  faith  ti'^on  siich  subscriptions,  including  that  of  detendanif^  ex- 
pendedTarge  sums  oFmoney  iii  locating  and  constructing  its  works, 
and  entered  into  l^ge  contracts,  and  incurred  liabilities  to  the  amount 
of  over  $75,oooIJfcDuring  all  this  time,  the  corporation  had  no  notice 
or  knowledge  of  any  condition  being  attached  to  defendant's  subscrip- 
tion other  than  those  expressed  in  the  subscription  paper  itself* 
Neither  is  it  found  or  claimed  that  any  of  the  other  subscribers  to  the 
stock  had  any  such  notice  or  knowledge*  Defendant  was  no.t_present 
at  the  organization  bf  the  corporation,  and  never  attended  or  took  part 
in  any  of  its  meetings,  an3~ha3  no  notice  or  knowledge  that  the  sub- 
scription pa£er  had_been  t£ansf  erred  ofdeliveredover  to  the  plaintiff, 
6rTIiat"the  plaintiff  relied  on  it, 'untiP about  November,  1887,  just 
prior  to  the  commencement  of  this  action* 

Upon  the  trial  the  defendant  was  permitted,  against  plaintiff's 
objection  and  exception,  to  testify  that  he  ^^ed_cui.sii.b.§cribed_to  the 
stock-fiolg-upon  the-  express-  o-ral  condition  and  agreement  then'Tiad 
betvyeen  him  and  Tanney,  th"atT:KeTatte"rshduld^etaiirtirhis  possession 
salcTagreemen^t  with  his  name  signed  thereto,  and  hot  deliver  it  to 
any5ne][;OTjusejt_iQ  any_way*JUntil  certainjEouFpersons  should  sub- 
scribs:ta.th£.s,tOjck^each  iflLtl3e.sum_of  _$5^ooo ;  that  Janney  took  the 
agreement  from  defendant  on  that  express  condition  and  understand- 
ing, and  not  otherwise;  that.nonfi.^,th£geJour_^ersons  evei^di^ 
scribe  to  the  stock  of  the  plaintiff,  and  that  defendant lieveF  author- 
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ized  Janney  or  any  one  tcv  deliver  said  agreement  to  any  one  except 
upon  the  condition  referred  to.  The  court  found  the  facts  to  be  in 
accordance  with  the  testimony,  and  upon  that  ground  found  as  a  con- 
clusion of  law  that  defendant  ngver  became  a  subscriber  to  the  plaint- 
iff's stock.  The  competency  of  this  evidence  is  the  sole  question  in 
this  case. 

II  Under  the  elementary  rule  of  evidence  that  a  written  agreement  can 
^not  be  varied  or  added  to  by  parol",  itTs,  not  competent  'for  a-snb^ 
scfiber  to"stock  to  alle'ge  tfiathe'ls'but  a  conditional  snhscriher.  Th^ 
condition  must~Be" inserted  in  the  wrifmg'to  TaFefiectual.  This  rule 
applies  with  special  force  ta  a  case  like  the  present,  where  to  allow 
the  defendant  now  to  set  up  a  secret  parol  arrangement  by  which  he 
may  be  released,  while  his  fellow-subscribers  continue  to  be  bound, 
would  be  a  fraud,  riot  only  upon  them,  but  upon  the  corporation 
which  had  been  organized  on  the  faith  of  these  subscriptions  and  upon 
its  creditors.  VThe  defendant,  of  course,  does  not  attempt  to  contro- 
vert so  elementary  a  rule  ^s  the  one  suggested,  but  contends  that  the 
effect  of  this  evidence  was  not  to  vary  or  contradict  the  terms  of  the 
writing,  but  to  prove  that  there  was  never  any  delivery  of  it,  and 
hence  that  there  never  was  any  contract  at  ^11,  delivery  being  pre- 
requisite to  the  very  existence  of  a  contract,  v/  His  claim  is  %that  the 
subscyption  paper  was  given  to  and  received  by  Janney  merely  as  an 
escrow,  or  as  in  the  nature  of  an  escrow,  only  to  be  delivered  or  used 
upon  the  performance  of  certain  conditions  precedent,  and  that  until 
they  were  performed  there  could  be  no  valid  delivery. 

In  determining  this  question  it  becomes  important  to  consider  the 
nature  of  a  subscription  to  the  stock  of  a  proposed  corporation,  and 
the  relation  of  the  different  parties  to  each  other  under  the  facts  of  this 
case.  ,  A  subscription  by  a  nutnbgr_  of  ■persons  to  jhe  stock  of  a  cor- 
j>orationTo"Pe"thSreafter'  forrned,  by  thetn  has  m  t^ift^.  double,  char- 
acter:  ~~First.  It  is  a  contract  between,  the .  subs^iber.<!  th.p.m.'si'hjpjt 
tpoer^me_stfffi^^olders  without  further  act  on  their-  fnr^^  ijff^mpdrnfpJy 
wpbn  the  formation  ofjhe  .corjioratton. .  As  such  a  contract  it  is 
bindJnfC  and  irrevocable  from  the  date  of  the  sub ^cvf  *''"'"  (^^  ij>n<:t 
in  the  absence_of  fraud  or  mistake'^,  unless  canceled  by  rnnsent  of 
^all  the  subscribers  before  acceptance  by  the  corforation.  (Sesafflj/. 
It  is  also  in  the  nature  of  a  continuing  offer  to  the  proposed  corpo- 
rjxtion^.^jvohichliuj)on  acceptance  by  it  after  its  formation^  becomes  as 


to^each  suFscftSera^  ££^^y^.QL  ^^!Bi3^  him  and  the  corforatiop.  i 
Mor.  on  Priv.  Corp.,  §  47,  et  seq.;  Red  Wing  Motel  Company  v. 
Frederich,  26  Minn.  112,  i  N.  W.  Rep.  827.  Janney,  the  promoter, 
who  solicited  and  obtained  the, subscriptions,  occupied  the  position  of 
agent  f 01;  the  subscribers  as  a  body,,  to  hold  the  subscriptions  until  the 
corporation  was  formed  in  accordance  with  the  terms  and  conditions 
expressed  in  the  agreement  and  then  turn  it  over  to  the  company  with- 
out any  further  act  of  delivery  on  the  part .  of  the  subscribers.  The 
corporation  would  then  become  the  party,  to  enforce  the  rights  of  the, 
whole   body  of   subscribers.     It   follows  then,  that,  £a.nsiji£Eing,.^e 
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Iff  a  subscriber  was  a  complete  and  valid  delivery,  so  that  his  sub-  ^ 
scnption  became   eo  insianti  a   binding  contract,      i'he'case   stands  ^  ' 
precisely  as  a  case  Whti'S  ^  contract  is  delivBfSa  by  the  obligor  to  the  ] 
obligee.     It  can  not  therefore  be  treated  as  a  case  where  the  writing  VL 
has  been  delivered  to  a  third  party  in  escrow.  "^ 

The  defendant,  however,  attempts  to  bring  the  case  within  the  rule — ' 
of  Westman  v.  Krumweide,  30  Minn.  313,  15  N.  W.   Rep.  225,  in   ^ 
which  this  court  held  that  parol  evidence  was  admissible  to  show  that  r 
a  note  delivered  by  the  maker  to  the  payee  was  not  intended  to  be   ^ 
operative  as  a  contract  from  its  delivery,  but  only  upon  the  happening^ 
of  some  contingency,  though  not  expressed  by  its  terms;   that  is,  thatV, 
the  delivery  was  only  in  the  nature  of  an  escrow.     We  so  held  upon' 
what  seemed  the  great  weight  of  authority,  although  the  doctrine,  even 
to  the  extent  it  was  applied  ii>  that  case,  is  a  somewhat  dangerous 
one.  y  The  distinction  between  proving  by  parol  that  the  delivery  of  a    ' 
contract  was  conditional,  and  that  the  contract  itself  contained  a  con- 
dition not  expressed  in  the  writing,  is  one  founded  more  on  refinement 
of  logic  than  upon  sound  practical  grounds.    It  endangers  the  salutary 
rule  that  written  contracts  shall  not  be  varied  by  parol.'i^Said  Earl, 
J.,  in  Pym  v.  Campbell,  6  El.  &  Bl.  370,  in   sustaining  such  a  de- 
fense:    "I  grant  the  risk  that  such  a  defense  may  be  set  up  without 
ground,  and  I  agree  that  a  jury  should,  therefore,  look  on  such  a  de- 
fense with  suspicion."     And  jn  all  the  cases  where  such  a  defense  has 
been  sustained,  so  far  as  we  can  discover,  they  have  been  cases  strictly 
between  the  original,  parties,  and  where  no  pneTfas,, changed  iiis  situa- 
tion in  reliance  upon  the  contract  and  in  ignorance  of  the  secret  oral 
condition  attachedjaihildeliveryi'jiid  hence  no  questiorToT  equitable 
estoppel  arose.     Many  of  these  cases  have  been  Careful  to  expressly 
limit  the  mle  to  such  cases.     Benton  v.  Martin,  52  N.  Y.  570;  Sweet 
v.  Stevens,  7  R.  I. .'375. 

Conceding  the  Ale  of  Westman  v.  Krumweide,  supra,  to  its  full    . 
extent,  there  are  certain  well-recognized  doctrines  of  the  law  of  equit-  «K 
able  estoppel  which  render  it  inapplicable  to  the  facts  of  the  present  jL 
case.     This  subscription  agreement  was  not  intended   to  be  the  sole    J 
contract  of  defendant.     It  was  designed  to  be  also  signed  bv  other 
parties,  and  from  its  very  nature  defendant  must  have  known  this. 
Each  succeeding  subscriber  executed  it  more  or  less  upon  the  faith  of 
the  subscriptions  of  others  preceding  it.      The  paper  purports  on  its 
face  to  be  a  completed  contract,  containing  all  the  terms  and  condi 
tions  which  the  subscribers  intended  it  should.     When  this  agreement 
was  presented  to  others  for  subscription,  defendanthad  not  onlyjigned 
it  in  this  form,  but^he  had  also  done  what,  under  the  facts,  c^n_stituted, 
to  all  outward   appearances~"^F  least7"a  'complete   and  valid  delivery. 
He  had  placed  it  m  the  proper  channel  according  to  the'ordiiTary~&nd 
usual  course  of  procedure  for  passing  it  over  to  the  corporation  when 
organized,  and  clothed   Janney  with  all  indicia  of  authority  to  hold 
and  use  it  for  that  purpose  without  any  other  or  further  act  on  his 
part,  untrammeled  by  any  condition  other  than  those  expressed  in  the 
writing.     In  reliance  upon  this,  others  have  not  only  subscribed  tojthe 
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Stock,  but  have  since  paid  in  a  large  sh^re  of  it.  The  corporation 
has  been  organized  an(i  engaged  in  business,  expending  large  sums  of 
money  and  contracting  large  liabilities,  all  upon  the  s^ngth  of  these 
subscriptions  to  its  stock,  and  in  entire  i.gno2:^ce  of  this  secret  oral 
condition  l^hich  defendant  now  claims  tohave*  attached  to  the  deliv- 
ery. To  permit  defendant  to  relieve  himself  from  liability  on  any 
such  ground,  under  this  state  of  facts,  would  be  a  fraud  on  others  who 
have  subscribed  and  paid  for  stock,  upon  the  corporation  which  has 
been  organized  and  incurred  liabilities  in  reliance  upon  the  subscrip- 
tions, and  on  creditors  who  have  trusted  it.  The  familiar  principle 
of  equitable  estoppel  by  conduct  applies,  viz. :  Where  a  person,  by 
his  words  or  conduct,  willfuTIyTauses  gI!£;l]?^!LJXL-h?li'''^'^  '"  thp.^-ey- 
istence  of  a  cei-tain  state  of  facts,  g^lj 'll'LTf °  ,lli!I?-t"  drXov.tha^  belipf 
s^~?I^5IS?SlIfi3l^^SlH:^12H.i'^°S^ili2|k,b^  *^  estopged  from  denying 
the  truth  of  such  facts  to  the  prejudice  of  tKe~onrer. 
~  We  have  examined  all  the  numerous  cases  cited  by  the  defendants' 
counsel,  and  fail  to  find  one  which,  in  our  judgment,  is  analogous  in 
its  facts,  or  the  law  of  which  will  cover  the  present  case.  The  two 
which  at  first  sight  might  seem  most  strongly  in  his  favor,  are  Beloit 
and  Madison  R.  Co.  v.  Palmer,  19  Wis.  574,  and  Ottawa,  etc.,  R.  Co.  v. 
Hall,  I  Bradw.  (111.  App.)  612.  But  an  examination  of  these  cases  will 
show  that  in  neither  did  or  could  any  question  of  estoppel  arise,  and  in 

9  both  the  court  held  that  the  person  to  whom  the  instrument  was  deliv- 
ered after  signature  was  a  stranger  to  it,  so  that  it  was  strictly  a  deliv- 
ery in  escrow  to  a  third  party.  Cases  are  cited  where  a  surety  signed  a 
bond  or  non-negotiable  note,  and  delivered  it  to  the  principal  obligor, 
upon  condition  that  it  should  not  be  delivered  to  the  obligee  until 
some  other  person  signed  it,  and  where,  without  such  signature,  the 
principal  obligor  delivered  it  to  the  obligee,  and  yet  the  courts  held 
that  the  surety  was  not  liable,  although  the  obligee  had  no  notice  of 
the  condition.  Such  cases  seem  usually  to  proceed  upon  the  theory 
.    that  a  delivery  to  the  principal  obligor  under  such  circumstances  is  a 

'  mere  delivery  in 'escrow  to  a  stranger;  the  term  L'stranger,"  in  the 
[aw  of  escrows  being  used  in  opposition  merely  to  the  party  to  whom  the 
contract  runs.  It  may  well  be  doubted  whether  in  such  cases,  where  the 

r instrument  is  complete  on  its  face,  the  courts  have  not  sometimes  ig- 
nored the  law  of  equitable  estoppel.  No  such  defense  would  be  al- 
lowed in  the  case  ot  Negotiable  paper,  and  it  is  not  clear  why  the  dis- 
tinction should  be  drawn  on  that  liiie.  The  doctrine  of  estoppel  rests 
upon  totally  different  grounds,  and  operates  independently  of  negotia- 
bility, being  founded  upon  principles  of  equity.  But  whether  the 
.  cases  referred  to  be  right  or  wrong,  we  do  not  see  that  they  are  in 
point  here.  Our  conclusion  is  that  the  court  erred  in  admitting  the 
evidence  objected  to,  and  for  that  reason  a  new  trial  must  be  awarded. 
Order  reversed. 

i\ro«e.    See  1896  Phil.  &  D.  Co.  K.  v.,  Conway,  177  Pa.  St.  364.    Also  cita- 
tions to  §  99,  supra,  p.  456. 
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Sec.    111.     r^')    Subscription   to  agent  or   trustee,  for  proBpsed 
corgoration. 

SAN  JOAQUIN  LAND  AND  WATER  CO.  v.  WEST. 

1892.     In  the  Scpreme  Court  op  California.     94  Cal.  Reports, 
399-405;  29  Pac.  Rep.  785. 

Appeal  from  a  judgment  of  the  superior  court  of  San  Joaquin 
county  and  from  an  order  denjdng  a  new  trial. 

The  following  is  a  copy  of  the  body  of  the  agreement  referred  to  in 
the  opinion  of  the  court :  .  I 

"We,  the  undersigned,thereby  agree  with  each  other,  [and  the  one 
with  the  other,  that  a  corporation  shall  be  formed  by  us  under  the 
name  of  'San  Joaquin  Land  and  Water  Company,'  for  the  purpose  of 
procuring  water  rights  on  one  or  more  of  the  rivers  or  streams  running 
through  the  counties  of  Calaveras,  Tuolumne,  Stanislaus  and  San  Joa- 
quin, in  this  state  ;  *  *  *  that  the  capital  stock  of  said  corporation  shall 
be  $1,000,000,  divided  into  10,000  shares  of  $100  per  share ;  and  we 
hereby  agree  with  each  other,  and  one  with  the  other,  that  we  will  take  ' 
the  numbet'-aLshares  j)f  the  capital  stock  of  said  corporation  wHch'kp- 
pears  opposite  our  respectivti  miines  hereunto  subscribed,  and  will  pay 
20  per  cent,  of  the  par  value  of  said  shares  so  subscribed  by  us  re- 
spectively in  five  (5)  days  after  the  articles  of  said  incorporation  shall 
have  been  filed  in  the  office  of  the  county  clerk  of  said  county  of  San 
Joaquin,  and  will  £ay  the  same  to  F.  M.  West,  at  the  Stockton  Sav,- 
ings  andJiuPan  Society  Bank  at  Stockton,  Cal.  We  hereby  constitute 
said  F.  M.  West  as  fhe  as;ent  to  collect  the  amount  which  becomes  due 
as  aforesaid.  We  further  nominate,  constitute  and  appoint  L.  U.  Ship- 
pee,  J.  L.  Beecher,  and  George  Gray,  as  our  agents,  and  the  agents  of 
the  corporation  so  to  be  formed,  to  negotiate  for  the  purchase  of  any  ffne 
ormore  water  np-htg,  canals,  reservoirs,  aqueducts,  or  water-ways  tor 
said  corporation,  and  draw  from  said  West  any  or  all  moneys  that 
may  have  been  paid  to  him  by  us  respectively,  by  virtue  hereof,  and 
"iTse  saidmoney  for  paving  tor  same ;  and  any  and  all  contracts  which 
^TrnT"said  ap-ents  may  make  in  said  mattpr  sViall  bp  Viindi"g  y^'r'"  SfH 
>-n>^pnrafimT^finn  flisft  npnn  inj,  Onr  said  agents  are  further  authorized 
to"employengineers  and  other  assistance,  and  have  them  survey  routes 
for  such  canals,  and  examine  proper  locations  for  dams,  and  do  such 
other  service  as  may  be,  in  their  opinion,  for  our  best  interest  and  the 
interest  of  said  corporation  to  accomplish  the  object  or  purpose  for 
which  the  same  is  to  be  formed. 

"Dated  November  19,  1887." 

Further  facts  are  stated  in  the  opinion  of  the  court. 

Harrison,  J.  The  controversy  involved  in  this  action  arises  out 
of  the  construction  to  l3e"given  to  meTerms  of  ani  instrument  "executed 
between  the  subscribers  thereto  for  the  incorporation  of  ithe  plaintiff, 

32— WiL.  Cases.  '  ~  """' 
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and  pj£liminary  to  such  ihcorporation.  The  instrument  itself  was  be- 
fore this  court  in  the  case  of  West  v.  Crawford,  80  Cal.  19,^  and  there 
iset  out  at  length.  It  was  tjjien  held  that  West  was  authorized  to  col- 
jln|Tect  in  his  own  name  twenty  per  cent,  of  the  amount  that  the  parties 
to  that  instrument  had  agreed  to  subscribe  to  the  capital  stock  of  the 
plaintiff  by  reason  of  their  express  agreement  therein  to  pay  it  to  him. 
After  that  decision  the  subscribers  paid  thejr  twenty  per  cent,  to  West, 
and  at  the  commencement  of  this  action  he  had  in  his  hands  of  the 
amount  so  collected  by  him  $35,861.25,  for  the  recovery  of  which 
the  plaintiff  brought  this  action,  as  money  had  and  received  by  him  to 
and  for  its  use  and  benefit.  After  the  commencement  of  the  action 
West,  under  the  order  of  the  court  therefor,  paid  the  money  to  the 
clerk  of  the  court,  to  be  held  subject  to  the  order  of  the  court,  and 
the  appellants  were  substituted  as  defendants  in  his  place,  and  answered 
the  complaint.  Upon  the  trial  of  the  issues,  the  court  rendered  judg- 
ment in  favor  of  the  plaintiff,  from  which  the  defendants  who  were 
substituted  for  West  have  appealed. 

I.  The  agreement  in  question  is  of  that  character  which  is  not  un- 
frequently  made  by  the  subscribers  to  a  corporation  prior  to  its  actual 
incorporation,  and  as  preliminary  thereto,  its  object  being  for  their 
mutual  benefit  and  protection  until  the  organization  of  the  corporate 
body,  and  also  for  the  ultimate  benefit  of  the  coi-poration.  XUpon  the 
formation  of  the  corporation  such  an  agreement,  with  its  advantages 
and  rights,  inures  to  the  benefit  of  the  corporation,  irrespective  of  any 

(agreement  or  want  of  agreement  to  that  effect,  and  notwithstanding 
it  may  contain  special  provisions  for  carrying  its  own  terms  into  ex- 
ecution. 
^  By  the  express  terms  of  this  instrument,  West  was  simply  "the 
\/j  agent  to  collect  the  amount"  which  should  become  due  to  the  plaint- 
i£f  by  virtue  of  the  subscription  to  its  capital  stock  which  the  parties 
to  the  instrument  should  make  in  pursuance  of  their  agreement.  By 
the  "instrument  itself,  the  subscribers  agreed  to  "take,"  i.  e.,  to  sub- 
scribe for,  the  number  of  shares  set  opposite  their  names  respectively, 
and  "to  pay  twenty  per  cent,  of  the  par  value  of  said  shares  so  sub- 
scribed, and  that  they  would  pay  'the  same'  to  West  in  fiveidays  after 
the  articles  of  incorporation  were  filed.  The  only  money  which  the  sub- 
scribers agreed  to  pay  to  West  was  for  the  stock  which  they  should  sub- 
scribe forto  the  plaintiff,  and  West  was  simply  constituted  the  'agent' 
for  the  corporation,  to  collect  the  amount  which  should  become  'due' 
,  under  their  subscription,  and  after  its  collection  to  hold  it  for  the  use 
and  benefit  of  the  corporation.  ,  By  the  same  instrument,  the  sub- 
scribers appointed  the  appellants,  together  with  one  Shippee,  as  their 
'agents,'  and  'the  agents  of  the  corporation  so  to  be  formed,'  with 
authority  'to  negotiate  for  the  purchase'  of  property  'for  said  corpo- 
ration,' and  draw  from  West  any  or  all  moneys  paid  to  him,  'and  use 
said  money  for  paying  for  same.'  "  Giving  to  this  language  its  rea- 
sonable construction,  it  yyas^an-autboLityJo  these  three  individuals,  as 
agents  of  the  subscribers  prior  to  the  organization  of  the  corporation. 
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to  make  negotiation  for  the  purchase  of  property,,  and  that  upon  thei^ 
formSion  ot  the  corporation  iheir  agency  for  the  subscribers  should 
cease,  and  fiiei^after  they  sfiould  act  for  the  corporation.    They  could 
not  be  the  agents   of  the  subscribers  and   of  the  corporation  for  the 
same  purpose  at  the  same  time,  inasmuch  as  the  interests  of  the  sub- 
scribers as  individuals  would  be  adverse  to  the  interests  of  the  corpo- 
ration.'^The  instrument  does  not  provide  that  the   appellants  with 
Shippee  wpuld  at  any  time  be  the  custodians  of  the  money  collected 
by  West.     They  were  only  to  "draw,"  from  him  such  money  as  they 
might  need  to  use  in  paying  for  any  property  that  they  should  pur- 
chase for  the  corporation,  and  as  it  is  not  cljaim^d  that  they  have  nep;o- 
trjtrd  f"r  thrggurchase  of  any  property  J:or  the  corporation,  there  was_ 
""  "'"Tinf'""   %r  thgm  to  draw  a"fly   uf   QliL  uluncy  fiuin  West,  or  for, 
hirnjB_delis!Jet_it.to  them.     They,  as  well  as  West,  were  at  all"  time^ 
after  the  incorporation  of. the  plaintiff  only    its  "agents,"  and  having 
no  interest  coupled  with  their  agency,  it  was,  competent  for  the  plaint- 
iff to  remove   them  at  anytime,   and   appoint  other   agents  in  their/ 
places,  or  itself   assume  the   custody  and  disposition  of  the  money. 
The  finding  of  the  court,  that,  upon  the  incorporation  of  the  plaintiff,  V 
the  appellants  not  only  ceased  to  act  as  agents  of  the  subscribers,  but ' 
that  "before  any  of  the  moneys  were  paid  to  West  they  repudiated 
such  agency,  and  refused  to  act  under  said  appointment,  and  wholly 
abandoned   the  same,"  fjiHy  established  the  right  of  ■  the  plaintiff    as 
against  their  claim  to  the  custody  of  the  money.  ^ 

The  appellants,  however,  contend  that  the  court  below  in  its  judg- 
ment disi'egarded  the  construction  given  to  the  agreement  by  this  court 
in  its  opinion  in  the  case  of  West  v.  Crawford,  80  Cal.  19,  and  that 
it  was  then  held  that  the  plaintiff  herein  had  no  right  to  the  custody 
of  the  moneys  which  might  be  collected  by  West  under  that  agree- 
ment. While  there  is  some  language  in  that  opinion  that  upholds 
this  contention,  the  opinion  must  be  construed  with  reference  to  the 
case  before  the  court  for  its  determination.  That  was  merely  whethei 
West  could  maintain  an  action  for  the  recovery  of  the  twenty  per  cent 
agreed  to  be  paid  by  the  subscribers,  and  his  right  to  maintain  sue!., 
action  was  upheld  upon  the  ground  that  the  subscribers  had  made  an 
express  promise  to  pay  it  to  hiiji  at  a  fixed  date  after  the  filing  of  the 
articles  of  incorporation.  The  only  parties  before  the  court  were 
West  and  some  of  the  subscribers,  and  the  ultimate  right  to  the  cus- 
tody of  the  money  was  not  involved  in  the  action.  For  the  purpose 
of  meeting  the  argument  of. the  appellants  therein,  that  the  money  be- 
longed to  the  corporation,  and  could  be  collected  only  by  it  in  the 
manner  provided  by  statute  for  collecting  assessments,  it  was  stated 
in  the  opinion  that  it  did  not  appear  from  the  agreement  that  the  cor- 
poration would  ever  be  entitled  to  receive  the  money.  It  was  not  in- 
tended thereby  to  preclude  the  corporation  from  asserting  its  right  to 
the  money,  nor  could  any  statement  in.  the  opinion  have  that  effect. 
The  corporation  was  not  before  the  court,  and  as  its  right  to  the  money 
had  not  been  submitted  by  it  to  the  court  for  determination^  it  could 
not  be  estopped  by  any  statement  in  the  opinion  from  subsequently 
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asserting  such  right,  aiid  any  statement  in  the  opinion  respecting  its 
right  to  the  money  would  be  only  a  dictum^  and  not  binding  either 
upon  the  court  or  the  corporation. 

2.  It  was  necessary  that  Shippee  should  have  been  made  a  party 
defendant  The  action  was  brought  originally  against  West  to  recover 
certain  moneys  which  had  been  collected  and  were  held  by  him  for 
the  use  and  benefit  of  the  plaintiff.  This  money  was  paid  into  the 
cpurt,  and  the  appellants  were  substituted  as  defendants  in  the  place 
of  West,  and  in  their  cr&ss-complaint  they'  asked  that  the  money  be 
paid  to  them  alone.  Inasmuch  as  West  held  themonev  for  the  use 
and  benefit  of  the  plajntiti,  he  could  not,  by  paymg  that  money  into  - 
court,  change  or  diminish  "the  nprnt  ol:  the  plaintiff  to  receive  it,  nor 
was  its  riffhr  \n  any  respect  attected  by  the  substitution  ot  the  appel- 

_lants  as  defendants  in  the  place  of  Wgst.  The  appellants,  after 
having  repudiated  their  agency,  can  not  claim  that  Shippee's  presence 
in  court  was  essential  to  a  determination  of  the  plaintiff's  right. 
Shippee  and  the  appellants  are  in  no  respect  trustees  under  the  instru- 
ment for  the  purposes  of  carrying  into  effect  any  of  its  provisions. 
There  wa.-^  no  trnsj^ created  by  the  instrument  other  than  such  a  trust 
jjalwavs  exists  between  a  prmcipal  and  his  ageqt,  nor  do  the  moneys ' 
.  m  niiesjiion  constitute  a  trust  fund  to  b^  ri;cp/-.cprl  r.f  m^Hf r  fhp  direc- 
fmng  nf  a  rpnff '  i^j'  pqinty"  They  are  simply  moneys  belonging  to 
the  plaintiff,  and  which  it  has  the  right  at  any  time  to  demand  from  ^ 
its  agent!       ~  ~"  ~ 

— "  The  judgment  and  order  are  affirmed. 

Garoutte,  J.,  and  De  Haven,  J.,  concurred. 

Note.    See  note,  p.  482. 


Sec.  112.    Same. 

Works,  J.  Extracts  from  opinion  in  West  v.  Crawford,  8o  Cal. 
19,  on  pp.  27,  28,  29,  30,  31  and  32. 

The  action  is  not  brought  by  a  corporation,  nor  is  this  an  attempt 
•to  enforce  an  assessment  made  by  a  corporation.  The^ajntrafit  sued 
on  is  two-fold- — it  amounts  to  a  subscription  to  the  stock  of  a  corpora- 
tibn,  to  be  tEereafter  organized;  and  in  addition,  it  is  an  express 
promiseTto  "pay"?o^,^e  ^ainffff  vntMs  ajc?2o«Tw,enfy  ]pei;_cent.  of  the 
a"moufit  of  "such~"subscription.  The  simple  question,  then,  is,^whetljer 
of  nb,tJEiiIjmMriifijLtS_pa^JilS_.Blainti^^  The~subse- 

quent  incorporation  of  the  company  named  in  the  contract  was  a  mat- 
ter of  no  consequence,  except  that  it  fixed  the  time  when  the  money 
should  become  due  and  payable,  the  agreement  being  to  pay  five  days 
after  the  articles  of  incorporation  should  be  filed.  The  subsequent 
action  of  the  board  of  directors  ordering  the  collection  of  twenty  per 
cent,  of  the  money  subscribed  was  wholly  unimportant.  If  this  action 
is  maintainable  at  all,  it  isnot  by  reason  of  any  such  action  on  the 


§  112 


AGREEMENTS   SUBSCRIBING   TO   STOCK, 


SOI 


fPart  of  the  corporation,  but  by  yirhiR  of  the^nitual  promise  of  these 

parties  to  pay  to  the  plaint^^thp  amnnnf  nf  rnnnpy  nampri-      *      *      *~ 

It  is  true,  "as  contended  Bycounsel  for  the  appellants,  that  the  mere 
signing  of  this  agreement  to  subscribe  to  the  stock  of  the  corporation 
did  not  make  the  defendants  members  of  such  corporation.  To  do  so 
the  statute  must  have  been  complied  with  by  the  signing  of  the  articles 
of  incorporation,  or  otherwise  complying  with  its  provisions.  (Troy 
and  Boston  Railroad  Co.  v.  Tibbits,  i8  BarB.  297;  Erie  and  New 
York  City  Railroad  Company  v.  Owen,  32  Barb.  616;  Dorris  v. 
Sweeney,  64  Barb.  639.) 

But  it  seems  to  us  that  the  question  whether  they  thereby  becar 
membeis-e#-tbfe.corporation  or  not  is  immaterial   to  this  coritroyeya 
The  right  to  recover  here,  as  we  have  said,  depends  wholly  uponf 
their  expjes^s„Brom^e_to_giy^therndney  to  tKe'pTaintiff  in  this  aciSon, 
and  if  the  suit  can  not  be  maintained  .on  that  ground,  it  is  quite  clear  I 
to"uTthat  the  judgmenF^f  the  ro_urt.bd[ow_,is_erroneou^      *     * 

~  Tf  TsTnsistea  t'h"at"The  agreementsued  uponwas  not  binding  until  all 
the  capital  stock  had  been  subscribed  for,  but  we  see  nothing  in  the 
agreement  indicating  such  an  intention  on  the  part  of  the  signers,  nor 
does  any  reason  occur  to  us  for  so  holding.  There  are  authorities  to 
the  effect  that  a  party  agreeing  to  subscribe  to  a  certain  number  of 
shares  of  a  corporation  to  be  organized  can  not  be  held  liable  to  pay 
assessments  on  his  subscription  until  the  whole  of  the  stock  is  taken. 
(Steamboat  Co.  v.  Seawell,  78  Maine  176;  Oldtown  and  Lincoln  R. 
Co.  V.  Veazie,  39  Maine  571 ;  Atlantic  Cotton  Mills  v.  Abbott,  9 
Cush.  423 ;  Stoneham  Branch  R.  Co.  v.  Gould,  2  Gray  277 ;  Hughes 
v.  Antietam  Mfg.  Co.,  34  Md.  316.) 

'  But  the  contract  under  consideration  bears  evidence  of  a  different 
intention  on  the  part  of  its  signers.     They_£ontracttojgay_a  _.sua}  of  11 


money  to  a  third  pajty-aadr 

that  they  contracted  with  knowledge  of  the  fact  that  a  valid  incorpo- 


/ernust  presume • 
a  valid  incorpo- 
ration of  the  company  mentioned  might  take  place  under  our  code 
without  the  whole  of  the  stock  being  subscribed.  Therefore,'  it  can7 
not  be  presumed  that  their  promise  to  pay  was  on  condition  that  theV 
whole  of  the  stock  should  be  taken.  If  this  was  their  intention,  itj 
should  have  been  expressed  in  the  agreement. 

The  parties  mutually  agreed  with  each  other,  that  is,  with  those 
who  signed  the  contract,  to  pay  a  certain  sum  of  money  to  the  plaint- 
iff. He  was.thereby  made  a  trustee  of  an  express  trust^  and  au^ 
i'TM^  fr,  .cnllp^j;  |;]^e  monev -agr£ed_tQ_be  paid.  (Code  Civ.  Proc, 
§  369;  Winters  v.  Rush,  34  Cal.  136;  Considerant  v.  Brisbane,  22 
N.  Y.  389.) 

The  parties,  by  their  mutual  agreement,  made  the  plaintiff  iketr 
trustee  to  collect  and  receive  the  money  to  be  paid..  He  was  not  in 
any  sense  ttie  trustee  of  the  corporation,  "^f^here  is  nothing  to  indicate 
that  the  money  was  ever  to  go  to  the  corporation.  On  the  contrary™ 
"tne  contcaet-sbOMta^n  its  face  that  it  was  not.  A^en  collected  by  the 
plaintiff  it  was  to  go  into  the  hands  of  the  other  trustees^  fi)  W  "spfT 
^by  tkemm.  jjie  purchase  of  water  rights.     How  these  water  rights  are 
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to  be  transferred  to  the  corporation,  if  at  all,  is  not  stated,  but  this, 
omission  can  not  affect  the  liability  of  the  parties  to  pay  their  debt. 
Their  mutual  promijej^opeJaJhejother,  vyas^^jufficient  consid^gtion 
for  "ttre—pfemi'seTiF  each,  and  the  contract  was  valid  and  "binding. 
"([Twin  Creek  and  TurnpIKe  Co.  v.  TCarTcaster,  79  Ky.  552 ;  Christian 
College  V.  Hendley,  49  Cal.  347;  George  v.  Harris,  4  N.  H.  533, 
17  Am.  Dec.  446;  Amherst  Academy  v;  Cowls,  6  Pick.  427,  17 
Am.  Dec.  387;   Funic  v.  Hough,  29  111.  145.) 

Note.  Compare  Lake  Ontario,  etc.,  E.  Co.  v.  Cartiss,  80  N.  Y.  219;  Quick 
V.  Lemon,  105  111.  578. 

See23  Am.  &E.Encyc.,  p.  800;  Beach,  §619;  Clark,  p.  272;  Cook,  §§  57-69 ; 
Elliott,  §  347;  Morawetz,  §§  47,  66;  I  Thompson,  §  1245. 


See.  113.     (4)  Underwriting. 

IN    RE  LICENSED    VICTUALLERS'   MUTUAL   TRADING    ASSOCIA- 
TION.   Ex  Pabtb  AUDAIN.' 

1889.     In  the  English  Court  op  Appeal.     L.  R.  42  Chancery 
Division,  1-8,  26  A.  &  E.  C.  C.  217. 

After  a  company  called  the  Licensed  Victuallers'  Mutual  Trading 
Association,  Limited,  had  been  formed,  but  before  its  shares  had  been 
fully  offered  to  the  public,  George  Rudall,  an  agent  of  the  company, 
applied  on  its  behalf  to  Claude  Audain,  a  stock  broker  and  financial 
agent,  who  traded  as  Holloway  &  Co.,  to  "underwrite"  a  portion  of 
its  shares,  which  were  of  the  nominal  value  of  ^i  each,  and  an  agree- 
ment was  entered  into  between  them,  which  was  embodied  in  two 
letters  dated  the  19th  of  March,  1888. 

The  first  of  these  letters  was  written  to  Holloway  &  Co.  by  George 
Rudall,  and  was  as  follows: 

"Gentlemen — In  consideration  of  your  underwriting  ;^io,ooo 
'A'  shares  in  the  Licensed  Victuallers'  Mutual  Trading  Association, 
Limited,  at  15  per  cent,  discount,  I,  acting  on  behalf  of  the  company, 
undertake  that  all  the  applications  which  have  been  received  up  to 
the  present  time,  or  may  be  received  within  one  week  of  the  closing  of 
the  lists,  shall  be  allotted  in  full  from  the  said  10,000  shares  under- 
written by  you.  Yours  truly,  George  Rudall." 

The  second  letter  was  written  to  George  Rudall  by  Audain,  and 
was  as  follows : 

"Dear  Sir — Referring  to  your  favor  of  even  date,  copy  of  which 
we  inclose,  we  hereby  agree  to  underwrite  _;£io,ooo  'A'  shares  in  the 
Licensed  Victuallers'  Mutual  Trading  Association,  Limited,  on  the 
terms  therein  named.     Yours  faithfully,  Holloway  &  Co." 

"P.  S.  We  further  agree  to  pay  the  application  money  upon  any 
balance  of  shares  required  to  make  up  the  10,000  within  one  week's 
date.  .  Holloway  &  Co." 

'  Statement   of  facts  abridged ;   arguments  and  opinions  of  Lindley  and 
Bowen,  L.  JJ.,  omitted. 


§  113  UNDERWRITING.  S03 

On  the  14th  of  April,  1888,  the  company  proceeded  to  allotment, 
and  8,555  shares  were,  in  pursuance  of  the  agreement  thus  coftstituted, 
and  without  any  further  application  for  them  being  made,  allotted  to 
Claude  Audain  under  the  name  of  Holloway  &  Go.  Notice  of  such 
allotment  was  given  to  him  on  the  same  day. 

On  the  17th  of  April  Claude  Audain  returned  to  the  company  the 
notice  of  allotment  which  had  been  sent  to  him,  and  at  the  same 
time  wrote  to  the  secretary  declining  to  take  the  shares. 

On  the  23d  of  May  a  resolution  was  passed  for  the  voluntary  wind- 
ing-u'p  of  the  company,  and  on  the  i6th  of  July  an  order  was  made 
that  the  voluntary  winding-up  of  the  company  should  be  continued 
under  the  supervision  of  the  court. 

On  the  17th  of  August,  1888,  the  liquidator  settled  the  name  of 
Holloway  &  Co.  on  the  list  of  contributories  in  respect  of  these  8,555 
shares. 

Claiide  Andain  theti^applied  to  be  removed  from  the  list  of  contrib- 
utories, and  his  motion  for  that  purpose  came"  on  before  Mr.  Justice 
Chitty  on  the  20th  of  December,  1888. 

Mr.  Justice  Chitty  considered  that  the  letter  (Mr.  Audain's  letter  of 
the  19th  of  March,  1888)  must  be  treated  as  an  application  for  so 
many  of  the  10,000  shares  to  which  the  underwriting  agreement  ex- 
tended as  might  not  be  applied  for  by  the  public,  i.  e.,  for  the  8,555, 
and  that  whatever  .question  might  have  been  raised  at  the  time,  the 
case  was  merely  the  common  case  struck  at  by  the  25th  section  of  the 
Companies  Act,  1867.  The  parties,  his  lordship  said,  were  appar- 
ently not  aware  of  the  fact  that  issuing  shares  at  a  discount  of  15  per 
cent,  was  beyond  the  powers  of  the  company ;  and  he  held  that  the 
application,  not  having  been  made  until  after  the  winding  up,  must  be 
refused  with  costs. 

From  this  decision  Claude  Audain  appealed. 

Cotton,  L.  J.  This  is  an  appeal  from  the  refusal  of  Mr.  Justice 
Chitty  to  relieve  the  appellant  from  liability  in  respect  of  a  number  of 
shares  which  had  been  allotted  to  him  in  a  company  now  being  wound 
up,  as  the  balance  required  to  make  up  a  certain  number  of  10,000 
shares.  The  substantial  question  is  whether  the  appellant  is  or  is  not 
under  any  liability  at  all  in  respect  to  the  shares  so  allotted  to  him. 
That  question  turns  upon  the  contract,  and  the  contract,  if  any,  is  to  be 
found  in  the  underwriting  agreement  which  was  entered  into  between 
the  appellant  and  the  agent  of  the  Licensed  Victuallers'  M-utual 
Trading  Association. .  From  the  evidence  which  has  been  given^as 
to  the  meaning  of  the  expression  "underwriting"  as  applied  to  shares, 
it  appears  that  anLJlunderwriting"  agreement  means  an  agreemenjjen- 
tered  intO-beforet^e_ shares  are  brougJit-b£J!Q£&-theIp.ublic\  Sat  in  the 
event  of  .the  public  nottaking  u£_^th£_w:h£ls_sf_thern,  arJthe-Jiumber 
mentioned  JaThe "agreement,  the  underwriter  will,  for  an  ^gregiLeom- 
mission,  take  an  allotment  of  such  part  of  lEe^hiLreaIa.s,-the  piibllca.h a s 
r^ot  appIISd,fof.  '  That  is  what  is  meant  when  it  is  said  that  a  person 
has  agreed  to  "underwrite"  a  certain  number  of  shares  in  a  company, 
and  that  is,  in  my  opinion,  what  was  meant  by^the  term  "underwrite" 
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in  the  present  agreement.  "Underwriting"  is  a  well-knowti  thing  in 
connection  with  the  formation  of  companies.  The  appellant,  in  agreeing 
to  "underwrite'-L.a  certain  number  of  shares,  has  agreed  to-do  this  par- 
ticular  thing,  and,  in  mv  opinion,  he  is  iust  as  much  bound  in  equity  as 
Tt  the  thin^  which  he  was  to  do  had  been  set  out  at  length  in  the  con- 
tract which  wasjentered  into.  (His"  lordship "ffien  read  the  letters  of 
igOTMarch,  1888,  and'continued) :  It  appears  to  be  the  usual  course 
that  some  formal  application  should  be  made  forthe  shares,  and  it  is 
said  that  there  should  have  been  some  formal  application  made  for 
allotment  of  the  shares  in  the  present  case.  But  the  postscript*  to  the 
letter  writtten  by  the  appellant  shows  that  he  considered  that  what  he 
had  done  amounted  to  an  application,  and  that  he  himself  treated  the 
letter  not  only  as  a  guarantee,  but  as  an  application  to  take  the  balance 
of  the  shares  required  to  make  up  the  ;^io,boo. 

A  further  question  arises  as  to  the  meaning  of  the  expression  un- 
derwriting "at  15  percent,  discount."  It  appears  from  the  evidence 
that  the  expression  "discount"  is  an  unusual  term  in  connection  with 
the  underwriting  of  shares,  and  that  it  is  not  a  term  to  which  any  mean- 
ing of  art  can  be  given ;  and  it  further  appears  that  under  an  under- 
writing agreement  a  commission  is  paid  on  all  the  shares  to  which  the 
agreement  applies,  whether  taken  by  the  public,  or  by  the  underwriter 
himself.  But  the  court  must  put  a  construction  on  the  word.  And 
I  think  that  upon  the  fair  construction  of  the  words  used,  they  mean 
not  "discount"  in  the  proper  sense  of  the  term,  but  merely  "commis- 
sion," the  amount  to  be  paid  to  the  underwriter  in  respect  of  the 
shares  which  he  underwrote.  It  is  not  really  a  sum  to  be  deducted 
from  the  nominal  amount  of  the  shares  when  they  are  applied  for  and 
allotted,  but  a  sum  to  be  paid  on  all  the  shares  underwritten.  "That 
being  so,  it  was  not  an.agreement  to  allot,,  shares  at  1=^  percent,  dis- 
count, but  to  pay  15  per  cent,  commission  tollie  appellant  ip  congid- 
eration  of  his'TTS^'tng  mageT[Te~contract  with  the  company.  I' think, 
theretore,  that  the  decision  of  Mr.  Justice  Chitty  was  righj  in  not  re- 
moving the  appellant's  name  from  the  register  in  respect  of  these 
shares.     The  appeal  must  accordingly  be  dismissed. 

^   JfTote.    See  Cook,  §  15. 

'Sec.  114.     (S)    Applicationfcillonnent  and  notice. 

In  RE  FLOKENOE   LAND  AMD  PUBLIC  WOEKS  COMPANY,  NICOL'S 


18857^  In   the  English  C^rt  j6p  Appeal.     L.  R.  29  Chancery 
Divisferf;  42 1-447. 

[The  Florence  Land  and  Public  Works  Company,  Limited,  was  in- 
corporated on  the  25th  of  January,  1866,  under  the  Companies  SW, 

■Statement  abridged.  Only  part  of  opinion  of  Chitty,  J.,  of  the  Chancery 
'Division  ia  given.  Arguments  and  the  opinions  of  Baggallay,  Bowen  and 
Fry,  L.  JJ.  of  Appeal,  affirming  Chitty's  decision,  are  omitted. 


§  114  APPLICATION   AND   ALLOTMENT.  SO.S 

1862,  with  a  nominal  capital  of  ;^5oo,ooo,  divided  into  25,000  shares 
of  ;^20  each.  The  object  of  the  company  was  to  purchase  a  conces- 
sion granted  to  Mr.  H.  D.  Davies  by  the  municipal  corporation  of  the 
city  of  Florence. 

Negotiations  having  been  commenced  with  the  Agra  and  Master- 
man's  Bank  to  open  a  credit  for  the  company  for  a  large  sum  of  money, 
the  bank  consented  to  the  proposal  on  condition  that  a  certain  number 
of  shares  were  bona  jide  subscribed  for.  In  consequence  of  this  a 
memorandunl  of  agreement  was  prepared  in  the  following  terms : 

"We,  the  undersigned,  hereby  consent  and  agree  to  take  the  num-1 
ber  of  shares  in  the  capital  "of  the    above  company  set  opposite  tov, 
our  names,  and  to  pay  the  sum  of  ;£8  per  share  jnto  the  hj^i^i^f;  nf  / 
the  bankers  of  the  company  on  or  before  the  ist  of  February,  1867, 
an^'weTurther  agreeto  sip^n  the  articles  of  association  when  required./ 

"25th  January,  TSiSST^  ~  / 

This  memorandum  was  signed  by  seventy-one  persons,  among  whom 
Mr.  Tufnell  signed  for  250  shares,  Mr.  Ponsonby  for  250,  and 
Mr.  Joseph  Wilkinson  (who  was  not  a  subscriber  of  the  memorandum 
of  association)  for  100.  The  solicitor  of  the  company  having  advised 
that  this  memorandum  of  agreement  would  not  be  sufficient  to  consti- 
tute the  subscribers  shareholders  without  an  allotment  of  shares  to 
them,  a  letter  of  allotment,  signed  by  the  secretary  of  the  company, 
was  sent  by  order  of  the  board  on  the  12th  of  April,  1866,  to  each 
subscriber  in  the  following  form : 

"Sir, 

"I  beg  to  inform  you  that  the  directors  have  allotted  you shares 

in  this  company. 

"In  accordance  with  the  memorandum  of  agreement  signed  by  you, 
you  will  have  to  pay  to  the  Agra  and  Masterman's  Bank,  Limited, 
the  bankers  of  the  company,  on  or  before  the  ist  day  of  February, 
1867,  the  sum  of  £, ." 

The  total  number  of  shares  thus  allotted  was  20,220. 

The  names  of  the  allotees,  however,  were  not  entered  on  the  reg- 
ister of  members,  and  no  share  certificates  were  issued  to  them ;  nor 
was"any  inggEy  paid  by  them  in  respect  of  the  shares. 

In  June,  1866,  the  Agra  and  Masterman's  Bank  stopped  payment, 
and  the  above  mentioned  memorandum  and  letters  of  allotment  ap- 
pear to  have  been  treated  as  inoperative. 

By  an  indenture,  dated  the  23d  of  March,  1869,  and  made  be- 
tween the  company  of  the  one  part  and  H.  D.  Davies  and  J.  T.  Camp- 
bell of  the  other  part,  an  arrangement  was  made  under  which  it 
was  agreed  that  the  company  should  pay  Davies  and  Campbell 
_;^8o,ooo,  and  should  allot  theni  or  their  nominees  24,350  shares, 
on  which  ;£\o  each  should  be  taken  as  paid,  and  that  Davies  and 
Campbell  should  release  ,the  company  from  all  claims  upon  them. 
This  deed  was  registered  on  the  21st  of  April,  1869.  In  accordance 
with  this  agreement  the  board  of  directors,  on  the  6th  of  April,  1869, 
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.passed  a  resolution  cancelling  the  allotnient  of  20,200  shares,  and 
allotted  24,350  to  Davies  and  Campbell  and  their  nominees. 

On  the  2 1st  of  April,  1869,  a  return  was  made  for  the  first  time  to 
the  registration  office  of  the  25,000  shares  in  accordance  with  this  al- 
lotment, and  similar  returns  were  made  in  each  year  until  the  winding 
up  of  the  company.  On  the  i6th  of  November,  1877,  an  order  for 
winding  up  of  the  company  was  made  on  a  petition  presented  in  the 
month  of  July  previous.  At  that  time  the  register  of  shares  com- 
prised the  whole  capital  of  25,000  shares,  with  ;^io  paid  on  each 
share,  which  were  divided  between  fifteen  persons.  _  Wilkinson's 
name  did  not  appear  on  the  register. 

Wilkinson  died  in  October,  1868,  having  appointed  J.  Nicol  his 
executor. 

The  official  liquidator  now  applied  to  the  court  to  rectify  the  regis- 
ter by  striking  out  100  of  the  shares  of  H.  D.  Davies,  and  entering 
them  as  the  shares  of  Wilkinson. 

The  summons  was  heard  before  Mr.  Justice  Chitty  on  the  26th  of 
November,  1883.] 

Chitty,  J.  This  is  an  application  by  the  official  liquidator  to 
place  the  executor  of  Mr.  Wilkinson  upon  the  list  olTcontributories  for 
100  shares.  Mr.  Wilkinson's  name  had  never  been  on  the  register  of 
the  members  of  the  company;  from  the  year  1869  downwards,  the 
register  of  members  has  been  filled  up,  and  all  the  shares  of  the  com- 
pany appear  to  be  held  by  members  of  whom  Mr.  Wilkinson  is  not 
one.  The  liquidator  has  proved  to  my  satisfaction  that,  in  the  year 
1866,  there  was  a  complete  contract  to  take  shares  on  the  part  of  Mr. 
Wilkinson.  The  contract  is  shown  in  this  way:  There  is  what  w^as 
termed  an  "agreement"  signed  by  Mr.  Wilkinson  and  other  gentle- 
men by  which  they  consented  and  agreed  to  take  a  number  of  shares 
in  the  company  set  opposite  their  names.  That,  of  itself,  of  course, 
was  not  an  agreement.  In  point  of  law  that  was  only  an  offer,  and 
the  offer  required  acceptance  on  the  part  of  the  company.  -Beyond  all 
question  the  company  accepted  it ;  they  accepted  it  possibly  by  their 
having  handed  the  document  itself  to  the  Agra  and  Masterman's 
Bank,  who  were  able  to  make  advances.  However  that  may  be,  the 
company  clearly  accepted  the  offer  in  the  manner  I  am  about  to  men- 
tion. In  the  usual  way  the  directors  met,  and  they  resolved  to  allot 
the  shares  to  the  persons  mentioned  in  what  I  have  already  called  the 
"offer,"  including  Mr.  Wilkinson,  and  they  notified  that  to  Mr.  Wil- 
kinson. Accordingly  there  was  a  complete  contract  on  the  part  of 
Mr.  Wilkinson,  also  binding  on  the  company,  to  take  100  shares. 
The  form  of  the  resolution  was,  that  the  directors  allotted  100  shares 
to  him,  and  the  argument  before  me  has  proceeded  to.  a  great  extent 
on  the  meaning  of  the  word  "allot."  There  is  no  difference,  as  has 
been  often  pointed  out,  between  a  contract  to  take  shares  and  any 
other  contract.  What  is  termed  "allotment"  is  generally  neither 
more  or  less  than  the  acceptance  by  the  company  of  the  offer  to  take 
shares.  To  take  the  common  case,  the  offer  is  to  take  a  certain  num- 
ber of  shares,  or  such  a  less  number  of  shares  as  may  be  allotted. 
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That  offer  is  accepted  by  the  allotment  either  of  the  total  number 
mentioned  in  the  offer,  or  a  less  number,  to  be  taken  by  the  person 
who  made  the  offer.  This  constitutes  a  binding  contract  to  take  that 
number  according  to  the  offer  and  acceptance.  To  my  mind  there  is 
no  magic  whatever  in  the  term  "allotment"  as  used  in  these  circum- 
stances. It  is  said  that  the  allotment  is  ^r  gppi-npiMitlnin  nf  u  ^pgi^i- 
fifd  nuuibLi  ul  iihill'tis.     Tr  Ik  i\\i  .'i'^*p-npriai-inn,  not  of  specific  share_s, 

Vinf  f)f  a    r-m-t-nin    in  i  n  |1  ii.'l    Jif   J  i'lrp7 

It  does  not,  however,  make  the  person  who  has  thus  agreed  to  take 
the  number  of  shares  a  member  from  that  moment;  all  that  it  does  is 
simprly  this^it  constitutes  a  binding  contract  under  which  the  com- 
panv  is  boung~T:o  make  a  complete  allotment  ot  the  specified  number 
of  shares,  and  under  which  the  person  who  has  made  the  oifer  and  is 
now  bound  by  the  acceptance  is  bound  to  take  that  particular  number 
of  shares.     In  most  cases  the  act  of  placing  the  person  who  has  agreed 

to  b(;-i;-r)mp  q  mpyr)])fy   nn  f^ie  rep;isj;';^''  is    a    mere    mattprrrf    fnrm^   and 

may  be  described  a^  a  m^rff  minist°rifil  art;  but  it  appears  to  me  that 
in  point  of  law,  all  that  is  done  hj  iha  prnnnwr.  T  hnvp.  indirntt^d,  and 
all  that  was  done  in  this  case,  was  to  make  a  complete  and  binding 
contract.  ~       ■ 

As  Lord  Justice  Baggallay  said  in  In  re  Scottish  Petroleum  Com- 
pany,^ "to  constitute  a  binding  contract  to  take  shares  in  a  com- 
pany when  such  contract  is  based  upon  application  and  allotment,  it 
is  necessary  that  there  should  be  an  application  by  the  intending  share- 
holder, an  allotment  by  the  directors  of  the  company  of  the  shares  ap- 
plied for,  and  a  communication  by  the  directors  to  the  applicant  of 
the  fact  of  such  allotment  having  been  made."  There  Lord  Justice 
Baggallay  used  the  term  "allotment"  in  what  appears  to  me  to  be  the 
proper  sense  of  the  term^  It  is  only  as  constituting  one  of  the  steps 
which  go  to  form  a  complete  contract.  There  have  been  other  cases 
in  which  the  term  has  been  used  by  judges,  but  I  am  satisfied  that  all 
they  meant  was  that  there  had  been,  in  the  particular  case  before 
them,  complete  allotment ;  that  is,  that  the  narne  of  the  person  who 
had  "agreed  to  become  a  member,"  to  use  the  language  of  the  23d 
section  of  the  act,  had  been  entered  upon  the  register.  Where  the 
contract  exists  and  no  question  of  delay  or  acquiescence  arises,  I  re- 
peat that  the  placing  of  the  name  of  the  person  who  has  agreed  to  be- 
come a  member  upon  the  register  is  a  mere  formal  act,  and  it  maybe 
performed  at  some  considerable  interval  of  time.  In  most  cases  it  is, 
of  course,  the  duty  of  the  directors  immediately  after  the  so-called 
allotment,  that  is  to  say,  the  notification  of  the  acceptance  of  the 
ofEer,  to,  place  the  person's  name  on  the  register  of  members. 

In  this  case,  as  I  have  said,  the  register,  since  the  year  1869,  has 
been  filled  in  so  as  to  exhaust  the  total  number  of  shares  which  could 
be  taken  in  the  company,  and  Mr.  Wilkinson's  name  is  not  to  be 
found  on  the  register.  What  apparently  was  done  was  this:  In  1869 
the  directors  resolved  to  cancer  the  former  allotment,  and  made  new 
allotments  to  the  extent  I  have  mentioned;  and  they  made  a  complete 

i23  0h.  0.413,430. 
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allotment  by  entering  upon  the  register  the  names  of  the  persons  who 
had  thus  agreed  in  1869  to  become  members  in  respect  of  the  whole 
of  the  shares. 

The  question  really  turns  upon  the  act  of  parliament.  I  may  state 
that,  according  to  my  recollection,  the  term  "allotment"  is  not  even 
'.mentioned  in  the  act  anywhere.  The  term  'iailotment"  is  a  popular 
term ;  it  is  not  a  technical  term  occurring  in  the  act  ot  parliamerjj: 
its^t.  The  23d  section  saysl  "The  subscribers  ot  the  memorandum 
of  association  of  any  company  under  this  act  shall  be  deemed  to  have 
agreed  to  become  members  of  the  company  whose  memorandum  they 
have  subscribed,  and  upon  the  registration  of  the  company  shall  be 
entered  as  members  on  the  register  of  members  hereinafter  mentioned. " 
Now,  stopping  there,  the  decisions  are  quite  clear  that,  where  a 
person  has  signed  the  memorandum,  and  afterward  the  company  have 
made  a  complete  allotment  of  all  the  shares  in  the  company  by  enter- 
ing on  the  register  the  names  of  other  persons  who  also  agreed  to  be- 
come members,  in  the  winding  up  the  court  will  not  place  even  the 
person  who  has  signed  the  memorandum  on  the  list  of  contributories. 
Why  is  that  ?  Because  the  portion  of  the  section  which  I  have  read 
makes  the  signing  of  the  memorandum  the  agreement,  and  then  re- 
quires the  further  proceeding  of  placing  that  person's  name  upon  the 
register  as  a  member.  That  is  the  construction  which  has  been 
adopted  by  the  courts,  and  is  settled  law,  with  reference  to  the  earlier 
part  of  the  23d  section.  The  second  part  of  the  section  is  this :  "And 
every  other  person  who  has  agreed  to  become  a  member  of  the  com- 
pany under  this  act,  and  whose  name  is  entered  on  the  register  of 
members,  shall  be  deemed  to  be  a  member  of  the  company."  The 
effect  of  the  legislation  in  this  part  of  the  section  is  identical  with  the 
legislation  in  the  earlier  part,  the  only  difference  being  that  the  sign- 
ing of  the  memorandum  is  by  statutory  enactment  to  be  deemed  to  be  ' 
a  contract  to  take  shares,  whereas  in  the  case  of  other  persons  you 
must  have  an  actual  contract  to  take  the  shares ;  and  in  both  cases  the 
name  is  to  be  entered  upon  the  register  of  members. 

It  seems  to  me  that  all  the  decisions  in  the  earlier  part  of  the  session 
apply  with  full  force  to  the  case  which  is  now  before  me.  If  any- 
thing, this  is  an  a  fortiori  case,  seeing  that  Ijie  eigtheenth  section  of 
the  act  enacts  that  "the  subscribers  of  the  memorandum  of  associa- 
tion, together  with  such  other  persons  as  may  from  time  to  time  be- 
come members  of  the  company,  shall  thereupon  be  a  body  corporate." 
The  persons  who  have  subscribed  the  memorandum  do  at  once  con- 
stitute a  corporate  body.  Again,  the  language  of  that  section  tallies 
with  that  of  the  twenty-third  section.  It  is  not  "together  with  such 
other  persons  as  may  from  time  to  time  agree  to  become  members," 
but  "together  with  such  other  persons  as  may  from  time  to  time  be- 
come members."  ,    , 

The  result,  therefore,  appears  to  me  to  be  quite  clear  that  the  liqui- 
dator is  in  the  position  in  which  the  company  would  have  found  itself 
if  there  had  been  no  winding  up,  and  the  company  were  endeavoring 
to   enforce  specific  performance   of   this  contract.     The   answer,  of 
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course,  would  be  plain :  there  has  been  such  delay  before  the  wind- 
ing up — eight  years  or  more  having  been  allowed  to  elapse,  and  this 
application  not  having  been  made  until  within  a  recent  period — that 
the  court  would  refuse  to  enforce  specific  performance.  On  that 
ground  alone  this  application  fails.  If  the  persons  who  had  agreed 
to  become  members  had  acted  as  shareholders  the  consideration  would 
have  been  entirely  different;  but  both  parties,  that  is  to  say,  the  com- 
pany on  the  one  side  and  Mr.  Wilkinson  on  the  other,  have  acquiesced 
in  this  state  of  things,  that  Mr.  Wilkinson  should  not  be  treated  as  a 
member.  He  has  never  on  any  occasion  attempted  to  assert  his 
right,  and  he  seems  in  the  year  1869,  when  the  act  of  cancellation 
took  place,  to  have  submitted  to  it;  but  whether  he  submitted  to  it  or 
not,  it  is  quite  plain,  since  then,  that  he  has  acquiesced,  and  that  if  he 
or  his  executor  were  to  come  now  and  say,  '  'I  am  a  member ;  put  me 
on, the  list  of  contributories,  because  there  will  be  a  surplus  to  be  di- 
vided in  the  winding  up  of  this  company,"  his  application  would  be 
refused,  just  as  much  as  I  think  the  application  of  the  liquidator  ought 
to  be  refused  now. 

I  should  say,  that,  to  avoid  any  technical  question,  I  allowed  the 
summons  to  stand  over  in  order  to  serve  the  other  persons  whose 
names  appear  upon  the  register.  They  do  appear;  they  have  argued 
that  there  is  no  case  against  them  made  for  rectifying  the  register; 
they  claim  to  be  allowed  to  hold  the  shares  which  they  purport  to 
hold  for  the  long  period  I  have  mentioned,  namely,  from  1869;  and 
therefore  it  is  impossibly  for  me  to  exercise  the  power  which  is  con- 
ferred -upon  the  court  in  the  winding-up,  to  rectify  the  register  of 
members  as  against  them,  or,  indeed,  as  I  think,  against  Mr.  Wilkin- 
son.    The  result  is  that  the  application  fails. 

I  ought  to  say  this,  that,  although  these  directors  have  not  power  to 
accept  a  surrender  of  the  shares,  yet  they  were  the  managers  of  the 
company,  and  if  the  company  itself  have,  just  as  in  the  case  of  any 
ordinary  individual  corporation  that  has  entered  into  a  contract  of 
which  specific  performance  is  sought  either  by  them  or  against  them, 
created  an  equity  against  themselves ;  and  this  is  an  equity  in  which 
Mr.  Wilkinson,  by  resisting  what  is  in  substance  a  suit  for  specific 
performance,  is  setting  up,  and  it  appears  to  me  successfully.  There- 
fore, no  question  arises  as  to  the  act  of  the  directors  being  ultra  vires, 
because  they  have  no  power  to  accept  surrenders.  It  appears  to  me 
that  Mr.  Wilkinson's  executor  has  succeeded,  and  I  therefore  refuse 
the  application. 

Note.  See  23  Am.  &  Eng.  Ency.  p.  791 ;  Beach,  §  514;  Cook,  §§  23-56;  El- 
liott, §  351.     Ee  London  and  Northern  Bank,  81  L.  T.  E.  512. 
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Sec.  115.     (6)    Estoppel.     (Sed'^M|Ckrthy  V.  LaVasche,  89  111. 
270,  31  Am.  Rep.  83,  sujiri,  phss) 

I        I 

Note.  Voting  alone  is  not  sufflcieni  to  estop.  1882,  Burgess  v.  Seligman, 
107  U.  S.  20;  1887,  Union  Sav.  Ass'n  v.  Selifmah,  92  Mo.  635, 1  Am.  St.  Kep. 
776. 


FORM  OF  SUBSCRIPTION  TO  STOCK  IN  A  CORPORATION   TO  BE  FORMED. 

The  following  is  suggested  as  a  form  for  such  subscription : 

This  agreemeiit  entered  into  among  the  parties  whose  names  are  under- 
signed witnesseth : 

That  for  and  in  consideration  of  the  advantages  arising  to  each  of  us  from 
concert  of  action  through  the  form  of  a  corporate  organization,  and  of  the 
mutual  promises  and  agreements  herein  contained,  made  each  for  himself  a*nd 
with  each  of  the  others  who  have  heretofore  or  who  do  hereafter  sign  this 
agreement,  subscribing  for  shares  of  stock  in  the  corporation  to  be  hereafter 
formed,  and  of  the  further  consideration  of  the  efforts  made  and  to  be  made 
by  [John  Smith,  and,  etc.,]  in  procuring  signatures  hereto  subscribing  for 
stock  in  said  proposed  corporation,  upon  the  terms  herein  contained,  and  aid- 
ing in  incorporating  and  organizing  the  same,  and  of  the  further  considera- 
tion of  $1  by  each  of  us  paid  to  each  of  the  others,  the  receipt  wliereof  is  ac- 
knowledged,' do  hereby  covenant  and  agree  to  form  a  corporation  such  as  here- 
inafter indicated,  and  do  hereby,  under  our  hands  and  seals '  (hereby  sev- 
erally agreeing  that  one  seal  shall  be  the  seal  of  each),  subscribe  to  the 
stock  of  such  corporation  the  amounts  set  opposite  our  names,  and  do  hereby 
constitute  and  appoint  the  said  [John  Smith,  etc.,]  our  agents  and  attorneys 
to  procure  such  subscriptions,  and  aid  in  organizing  such  corporation  (for 

which  services  said  Smith,  et  al.,  are  to  receive  the  sum  of dollars,  to 

be  borne  by  each  of  the  parties  hereto  in  the  proportion  the  stock  subscribed 
by  him  bears  to  the  total  stock  subscribed,  or  for  which  services  said  Smith, 

etc.,  are  to  receive shares  of  the  stock  of  such  corporation,  fully  paid 

up)  agreeing  hereby  to  pay  to  said  Smith,  etc., ,  or,  at  their  request,  to 

said  corporation,  the  sum  of dollars  upon  each  share  subscribed,  when 

the  sum  of  —  dollars  shall  be  subscribed,  or  at  such  time  thereafter  as 

they  shall  designate  upon days'  prior  notice,  for  the  purposes  herein- 
after set  forth. 

This  agreement  shall  become  operative  only  in  case  the  sum  of 

dollars  shall  be  subscribed. 

The  name  of  said  corporation  shall  be ; 

The  location  of  the  principal  office  shall  be ; 

The  purpose  of  such  corporation  shall  be ; 

The  amount  of  capital  stock  shall  be ,  in  shares  of dollars  each, 

to  be  paid  for  as  follows:     [ dollars  upon  request  of  agents  herein 

named  as  above  set  forth,  the  balance  upon  call  of  directors  in  such  sums  and 

at  such  time  as  the  directors  of  such  corporation  shall  designate  upon 

days'  previous  notice]. 

Sdid  corporation  shall  be  organized  under  the  laws  of  the  state  of . 

'  It  would  seem  that  such  a  provision  was  useless,  but  Mr.  Taylor,  Law  of 
Private  Corporations,  §  94,  does  not  think  so.     Hence  its  insertion  here. 

^  Mr.  Taylor,  §  94,  and  Prof.  Langdell,  in  Summary  of  Contracts,  §  186, 
think  the  agreement  should  be  under  seal. 


§"ll6  CONDITIONAL   SUBSCRIPTIONS.  Si  I 


Names. 

Seals. 

No.  oi  Shares. 

Amount. 

For  form  of  World's  Fair  subscription  contract,  see  1  Cook  Corp.  (4tli  ed.) 
p.  190. 


ARTICLE    IV.       FORMS.       CONDITIONAL    SUBSCRIPTIONS. 

Sec-  H6.     Conditions  may  be  express  or  implied. 

i  \ 

ANDERSON  Et  Al.  v.  MIDDLE  AND  E.  T.|3ENTEAL  E.  CO.i 

I 
1891.     In  the  Supreme  Court  of  Tennessee.     91  Tenn.  44,  ij 

Appeal  from  chancery  court.  ^.yv^        .^^"^^ 

Lurton,  J.  A  number  of  subscribers  to  the  original  stock  of  the 
defendant  company  have  joined  in  filing  this  bill  for  the  purpose  of 
enjoining  suits  at  law  upon  their  several  contracts  of  subscription. 
The  corporation,  expressly  waiving  all  questions  of  jurisdiction,  an- 
swers, and  submits  the  liability  of  complainants  to  the  judgment  of 
the  court,  and  by  cross-bill  seeks  a  recovery  against  each  of  them. 
The  learned  chancellor  was  of  opinion  that  no  liability  existed,  and 
perpetually  enjoined  suits  at  law,  and  dismissed  the  cross-bill.  In 
support  of  this  decree  a  number  of  propositions  have  been  urged. 
»     *     * 

2.  The  capital  stock  was  fixed  by  the  corporators,  at  a  meeting 
held  for  purposes  of  organization,  at  $3,000,000.  Something  less 
than  $50,000  of  this  had  been  taken  when  this  bill  was  filed.  Com- 
plainants' contention  is  that,  until  the  whole  of  the  stock  is  taken, 
they  can  not  be  made  liable  for  calls  on  their  subscriptions.  It  is  well 
settled  that  there  is  an  implied  condition  that  the  amount  of  stock 
specified  in  the  charter,  articles  of  association,  or  contract  of  subscrip- 
tion, or  fixed  by  the  corporators  when  authorized  to  settle  same,  shall 
be  actually  taken  before  the  subscribers  shall  become  liable.  Read 
V.  Gas  Co,,  9  Heisk.  545;  Mor.  Priv.  Corp.,  §  156;  Burt  Priv. 
Corp.,  §  535.  This  implication  may,  however,  be  rebutted  by  the 
terms  of  the  charter,  or  the  provisions  of  the  enabling  act,  articles  of 
association,  action  of  stockholders  or  corporation  fixing  capital,  or  by 
the  conditions  of  the  contract  of  subscription.  So  a  subscriber  may 
waive  such  condition,  and  this  waiver  may  be  either  express  or  im- 
plied. A  waiver  will  generally  be  implied  if  the  subscriber  consents 
to  the  letting  of  contracts,  the  creation  of  debt,  or  the  doing  of  any 

'  Part  of  opinion  and  arguments  omitted. 
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corporate  act  involving  the  necessity  of  calling  in  the  subscribed  stock, 
unless  the  charter  expressly  forbid  the  doing  of  any  corporate  act  until 
the  requisite  capital  is  taken.  Mor.  Priv.  Corp.,  §  156;  Burt  Priv. 
Corp.,  §  535,  and  authorities  cited.  There  is  nothing  in  the  charter 
or  resolution  fixing  the  amount  of  capital  stock,  or  in  the  original 
contract  of  subscription,  rebutting  the  usual  implied  conditions,  and 
taking  their  contract  of  subscription  out  of  the  general  rule  of  law. 
But,  after  the  original  subscription  had  been  made,  a  majority  of  the 
subscribers  entered  into  the  following  agreement:  "For  the  purpose 
of  enabling  the  Middle  and'  East  Tennessee  Central  R.  Co.  to  put 
their  road  under  construction  from  the  Chesapeake  and  Nashville 
Railroad  to  Hartsville,  Tenn.,  the  undersigned  subscribers  to  the  cap- 
ital stock  of  the  said  M.  &  E.  T.  C.  R.  Co.  agree  that  they  will  pay 
their  said  subscriptions  as  fast  as  the  work  progresses,  provided  that 
not  more  than  25  per  cent,  shall  be  called  for  in  any  one  month." 
Upon  the  faith  of  this  agreement  the  directors  let  out  a  contract  for 
the  construction  of  the  very  part  of  the  projected  line  contemplated 
by  this  agreement,  being  eleven  and  one-half  miles,  and  covering  the 
route  between  the  Chesapeake  and  Nashville  road  and  the  town  of 
Hartsville.  The  contractors  were  shown  this  supplementary  agree- 
ment, and,  upon  the  faith  of  it,  accepted  a  contract  to  construct  so 
much  of  the  road  as  was  agreed  to  by  that  paper,  and  had  completed 
about  70  per  cent,  of  the  work  when  this  suit,  was  begun.  The  obvi- 
ous effect  of  assenting  to  this  agreement  was  to  waive  the  implied 
condition  that  the  whole  of  the  stock  should  be  raised,  and  was  an 
undoubted  agreement  that  the  work  should  begin  at  the  Chesapeake 
and  Nashville  Railroad  instead  of  the  town  of  Gallatin.  Some  of 
the  complainants  did  not  sign  this  agreement,  and  are  not  shown  to 
have  assented,  by  votes  or  otherwisb;  to  the  commencement  of  work 
or  the  creation  of  debt.  There  is  proof  that  at  a  meeting  of  sub- 
scribers it  was  unanimously  resolved  that  the  directors  should  let  out 
a  contract  for  that  part  of  the  line  between  Gallatin  and  Carthage, 
but  it  is  not  sho^vn  that  the  complainants  who  failed  or  refused  to  sign 
the  agreement  above  set  out  in  any  way  participated  in  this  meeting, 
or  that  their  stock  was  represented.  We  therefore  decide  that  such  of 
complainants  as  did  not  sign  the  agreement  assenting  to  the  beginning 
of  the  work  between  the  Chesapeake  and  Nashville  Railroad  and  the 
village  of  Hartsville  are  not  now  liable  to  have  their  stock  called. 
The  remainder  of  the  complainants  have  expressly  agreed  to  the  be- 
ginning of  construction  and  to  the  payment  of  their  stock  as  work 
progressed,  and  as  to  them  this  implied  condition  has  been  waived. 

3.  Certain  other  positions  remain  to  be  considered  as  to  those  of 
complainants  who  have  waived  the  condition  that  the  full  capital  stock 
should  be  .raised.  It  is  said  that  the  defendant  company  is  now  insolv- 
ent, and  that  the  original  scheme  for  a  route  from  Gallatin  to  Knox- 
ville  can  not  be  carried  out,  and  that  the  enterprise  has  been  dwarfed 
to  a  short  link,  beginning  eight  and  one-half  miles  from  Gallatin,  and 
terminating  at  Hartsville.  It  is  urged  that  the  charter  provided  for  a 
road  beginning  at  Gallatin,  and  not  at  a  point  on  the  Chesapeake  and 


§  Il6  CONDITIONAL  SUBSCRIPTIONS.  513 

Nashville  road,  eight  and  one-half  miles  from  Gallatin,  and  that  it 
should  terminate  at  Knoxville,  and  not  at  the  town  of  Ha'rtsville  ;  that 
complainants  are  business  men  and  property  owners  in  Gallatin,  and 
that  the  scheme  into  which  they  entered  contemplated  a  great  through 
road,  passing  through  the  coal-fields  of  the  Cumberland  Mountains, 
and  connecting  their  city  with  other  lines  of  railway  and  with  the 
flourishing  city  of  Knoxville.  They  further  insist  that  to  procure 
their  subscriptions  the  officers  and  agents  of  the  company  represented 
that  no  calls  would  be  made  upon  their  subscriptions  until  the  com- 
pany had  secured  a  contract  whereby,  if  it  should  build  to  Carthage, 
it  could  consolidate  with  a  road  thence  t6  Knoxville,  to  be  built  by  a 
Mr.  Crawford,  and  that  no  call  should  be  made  until  the  Chesapeake 
and  Nashville  road  was  constructed  into  Nashville,  and  a  running  ar- 
rangement made  by  which  the  trains  of  the  defendant  company  should 
be  carried  into  Nashville  over  the  track  of  the  Chesapeake  and  Nash- 
ville; that  none  of  these  things  have  been  done,  or  are  now  possible; 
and  that,  therefore,  they  should  not  be  held  liable.  The  company, 
for  answer  to  the  olDJection  as  to  the  beginning  point  of  the  road  under 
construction,  interpose  an  alleged  amendment  to  the  charter,  fixing 
the  beginning  point  at  the  Chesapeake  and  Nashville  Railroad,  near 
Gallatin.  This  amendment  was  obtained  in  1884,  upon  application 
of  the  directors,  as  provided  by  the  act  of  1875,  as  aniended  by  the 
act  of  1883,  ch.  163.  It  was  duly  registered  in  Sumner  county,  but 
appears  never  to  have  been  registered  with  the  secretary  of  state. 
This  neglect  makes  the  amendment,  even, if  otherwise  valid,  ineffect- 
ual and  void.  An  amendment  must  be  registered  as  the  original, 
and,  until  this  is  done,  is  subject  to  the  same  objection  which  renders 
void  a  defectively  registered  charter.  Brewer  v.  State,  7  Lea  682. 
Another  aniendment  was  obtained  pending  this  suit,  changing  the 
termini  to  the  Chesapeake  and  Nashville  Railroad  near  Gallatin,  and 
the  town  of  Carthage  in  Smith  county.  This  amendment  seems  to 
have  been  in  all  respects  properly  registered.  By  it  the  capital  stock 
was  reduced  to  $350,000.  This  reduction  does  not  help  the  case,  in- 
asmuch as  it  is  not  shown  that  even  this  has  been  taken,  to  say  noth- 
ing of  other  objections  not  necessary  to  consider.  Without  passing 
upon  the  validity  of  this  second  amendment,  we  are  of  opinion  that, 
whether  valid  or  invalid,  the  complainants  are  estopped  to  question 
their  liability  as  subscribers.  They  expressly  agreed  that,  to  enable 
the  company  to  put  under  construction  the  line  between  the  Chesa- 
peake and  Nashville  Railroad  and  town  of  Hartsville,  they  would 
pay  their  subscriptions  as  that  work  progressed,  in  calls  of  25  per 
cent,  monthly.  It  is  too  late  now  to  say  that  dhe  line  has  not  been 
begun  at  Gallatin,  or  that  it  can  not  be  carried  beyond  Hartsville. 
We  know  of  no  reason  why  this  company  might  not  have  begun  the 
work  of  construction  at  any  point  on  the  line  between  Gallatin  and 
Knoxville.  If  its  finances  should  prove  insufficient  to  connect  the 
part  so  constructed  with  the  charter  termini,  this  ought  not,  in  law  or 
equity,  to  relieve  the  subscribers  who  assented  to  the  beginning  of  so 
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great  an  enterprise  upon  so  insufficient  a  capital.  The  representations 
made  to  induce  subscriptions  were  all  made  antecedent  to  the  written 
contract  of  subscription,  and  upon  this  ground,  as  tending  to  contra- 
dict the  written  contract,  were  excludfed.  This  ruling  was  doubtless 
correct.  *  *  «  Decree  reversed  as  to  all  complainants,  except 
Anderson,  Miller  and  Thompson. 

JSTote.  See  Denny  Hotel  Co.  v.  Schram,  6  Wash.  134,  36  Am.  St.  E.  137, 
infra,  p.  553;  Angell  &  Ames,  §§  146,  543;  Beach,  §§  531-41;  Boone,  §  110; 
Clark,  §§  107-9;  Cook,  §§  77-89;  Elliott,  §§  35^-9';  Morawetz,  §§  78-93;  Tay- 
lor, §§517,  518-21;  I  Thompson,  §§  1235-42;  VII  lb.,  §  8612. 

That  all  stock  must  be  subscribed  before  any  subscriber,  -who  is  not 
estopped  by  his  own  acts,  shall  be  called  upon  to  pay  anything  except  for 
preliminary  or  organization  expenses,  see  1827,  Salem  Mill  Dam  Corp.  v. 
Eopes,  6  Pick.  (Mass.)  23;  1854,  Stoneham  Branch  E.  Co.  v.  Gould,  2  Gray 
(Mass.)  277;  1872,  Peoria  &  E.  I.  E.  Co.  v.  Preston,  35  Iowa  115;  1876,  War- 
Trick  E.  Co.  V.  Oady,  HE.  1. 131;  1878,  Allman  v.  Havanp.  E.  &  E.  Co.,  88 
111.  521 ;  1879,  Banty  v.  Buckles,  68  Ind.  49;  ]885,  Halsev  Fire  Eng.  Co.  v. 
Donovan,  57  Mich.  ,318;  1886,  Eockland  Mt.  D.  &  S.  S.  Co.  v.  Sewall,  78 
Maine  167;  1887,  Haskell  v.  Worthington,  94  Mo.  560;  1889,  Anvil  Mining 
Co.  V.  Sherman,  74  Wis.  226;  1891,  Association  v.  Walker,  88  Mich.  62,  49  N. 
W.  1086;  1894,  Stearns  v.  Sopris,  4  Colo.  App.  191;  1895,  McKay  v.  Elwood, 
12  Wash.  579;  1898,  Cusickv.  Bartlet,  91  Maine  153;  1898,  McFarland  v> 
West  Side  Imp.  Assn.,  56  Neb.  277,  76  N.  W.  584.  But  see  1855,  York,  etc.,  E. 
v.  Pratt,  40  Maine  447;  1878,  Cheraw,  etc.,  E.  v.  White,  10  S.  C.  155;  1891, 
Hamilton  v.  Clarion,  etc.,  E.,  144  Pa.  St.  34. 

This  rule,  however,  does  not  apply  to  subscriptions  to  authorized  increases 
of  stock.  1856,  Nutter  V.  Lexington,  etc.,  E.,  72  Mass.  85;  1877,  Clarke  v. 
Thomas,  34  O.  S.  46 ;  1886,  Delano  v.  Butler,  118  U.  S.  634 ;  1889,  Avegno  v. 
Citizens'  Bank,  40  La.  Ann.  799;  1891,  Bank  v.  Eaton,  141  U.  S.  227;  1891, 
Port  Edwards,  etc.  E.  v.  Arpin,  80  Wis.  214. 


Sec.  117.  Express  conditions  mav  be  attached  to  subscriptions 
made  (i)  before,  or  (2)  aft^  incorporation.  Payment  of 
deposits.  I 

TAGGAET  v.  THE  WESTilSEN  mIeYLAND  E.  COMPANY.' 

1866,     In  the  Court  of  Appeals^  of  Maryland.     24  Md.  Re- 
ports, 563-597,'%  Am.  Dec.  760. 

Action  by  railroad  company  to  enforce  stock  subscriptions. 

Bowie,  C.  J.,  delivered  the  opinion  of  the  court. 

The  general  assembly,  at  January  session,  1852,  incorporated  "The 
Baltimore,  Carroll  and  Frederick  Railroad  Company,"  with  a  clause 
prescribing  certain  preliminaries  usually  observed  in  opening  the 
books  and  taking  subscriptions  for  stock,  prior  to  the  organization  of 
a  company,  among  others,  the  prepayment  of  $1  per  share  on  every 
share  subscribed ;  also,  requiring  the  road  therein  contemplated  to  be 
commenced  within  three  years  and  finished  within  ten  from  the  pas- 
sage of  the  act,  otherwise  the  same  should  be  null  and  void.     Books 


I 


'  Arguments  omitted;  statement  of  facts,  except  as  appears  in  opinion  of 
court,  omitted.    Part  of  opinion  relating  to  other  points,  omitted; 
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were  opened  by  the  commissioners,  the  requisite  number  of  shares 
subscribed,  a  board  of  directors  and  a  president  were  elected  and  the 
company  fully  organized.  .      j 

After  this  organization  the  appellant,  on  the  38th  of  April,  1853, 
subscribed  for  ten  shares,  in  one  of  the  subscription  books,  held  by 
Mr.  Johnson,  upon  the  terms  and  conditions  prescribed  therein  and 
the  charter,  with  this  condition  annexed:  '■^Provided,  The  said  con- 
templatfH  rrtac\  shniild  be  built  on  the  then  present  track  ot  the  ttien 
existing  branch  to^l  etiu  Spiiiig,'  of  the  Baltimore  and  ausquehanna 
liailrgad,"  but  did  not  pay  the  sum  of  $1  per  share"7i<Jquiicd  by-the 
cUarter  to  be  paid  to  the  commissioners,  at  the  time  of  subscribing. 

The  name  of  the  corporation  was  subsequently  changed,  by  act  of 
assembly,  to  that  of  "The  Western  Maryland  Railroad  Company." 
The  defendant's  subscription,  with  others,  was  returned  to  the  stock- 
holders, and  classified  among  the  conditional  subscriptions.  The  con- 
struction of  the  road  not  having  been  commenced  within  the  time 
prescribed  by  the  original  charter,  the  act  of  1856,  ch.  289,  was  passed, 
waiving  all  claims  of  forfeiture,  by  reason  of  the  company's  failure  to 
comply  with  any  of  the  provisions  of  the  act  of  incorporation,  and 
allowing  six  years  for  the  commencement,  and  twelve  from  the  pas- 
sage of  the  act  for  the  completion  of  the  road. 

The  "Green  Spring"  branch  of  the  Baltimore  and  Susquehanna 
Railroad  was  adopted  by  the  appellee  .on  the  31st  of  March,  1857, 
and  the  road  put  under  contract  for  construction.  No  calls  were  made 
for  payment  of  subscriptions  until  the  35th  of  June,  1857.  The  ap- 
pellee never  indicated,  affirmatively,  any  intention  of  abandoning  the 
work  of  the  appellant;  never  affirmatively  withdrew  his  subscription, 
or  attended  any  meeting  of  the  stockholders  or  subscribers  to  the 
stock. 

Several  calls  for  installments  having  been  made  and  refused,  this 
action  was  brought  on  the  ist  of  February,  1861.  The  prayers  offered 
by  the  plaintiff  (now  appellee),  and  granted  by  the  court,  present 
three  negative  propositions: 

1.  That  the  change  in  the  corporate  name  of  the  appellee  by  tho 
act  of  1853,  ch.  37,  is  not  a  bar  to  the  present  action. 

2.  That  upon  the  finding  of  the  facts  therein  before  specified,  the 
non-payment  of  $1  per  share  by  the  defendant,  at  the  time  of  his  sup- 
posed subscription,  is  notof  itself  a  bar  to  the  present  action. 

3.  That  the  failure  to  commence  the  work  within  three  years  from 
the  act  of  incorporation  (1852,  ch.  304),  the  act  of  1856,  ch.  289,  be- 
ing duly  passed  an<>  accepted  by  the  stockholders  of  the  plaintiff,  i& 
not  a  bar  to  this  suit. 

The  first  proposition  is  admitted,  but  the  second  and  third  propo- 
sitions are  specially  denied  by  the  prayers  of  the  defendant,  which 
were  rejected  by  the  court,  and  constitute  the  ground  of  this  appeal. 

The  first  and  third  prayers  of  the  appellant  are  the  converse  of  the 
appellee's  second;  the  appellant's  second  prayer,  of  the  appellee's 
third.       ,  '  ' 

The  learned  counsel  differ  as  to  the  range  of  the  first  and  third 
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prayers.  The  appellee  contends  they  present  only  the  question  of  the 
effect  of  the  non-payment  of  the  cash  installment  of  $i  at  the  time  of- 
the  subscribing ;  on  the  other  hand,  it  is  insisted  they  embrace  the 
conditional  character  of  the  subscription,  and  the  validity  of  such.  It 
is  observable  that  these  prayers  refer  specifically  to  the  subscription,  in 
the  following  terms:  "And  that  the  defendant  made  the  subscription 
offered  in  evidence  by  the  flaintiff"  etc.,  as  one  of  the  facts  upon 
which  the  proposition  of  the  defendaiit  was  based.  This  specific  ref- 
erence in  each  of  the  prayers  under  consideration  was  not  merely 
introductory  to  the  other  facts  connected  with  it,  but  called  for  an  ex- 
amination of  the  subscription  itself,  its  character  and  conditions. 

The  subscription  of  the  appellant  is  not  set  out  in  terms  in  the  bill 
of  exceptions,  but  referred  to  as  a  conditional  subscription.  In  the 
narr.  and  appellee's  brief,  it  is  set  out  "««  totidem  verbis''  as  therein- 
before cited. 

Assuming  that  the  evidence,  offered  by  the  plaintiff  (and  refused  to 
the  defendant  in  his  prayer),  corresponds  with  the  subscription  set  out 
in  the  narr.,  the  legal  sufficiency  of  such  subscription  was  necessarily 
brought  before  the  court  by  the  first  and  third  prayers  of  the  defend- 
ant, whether  the  right  of  action  depended  on  the  prepayment  of  the 
deposit  or  the  conditional  character  of  the  subscription  itself.  The 
supposed  contract  being  in  writing,  its  validity  was  a  question  for  the 
court,  and  however  the  latter  view  may  have  been  overlooked  in  the 
discussion  of  the  former,  it  seems  necessarily  involved  at  the  disposal 
of  these  prayers. 

The  first  point  presented  by  the  prayers  arises  under  the  third  sec- 
tion of  the  act  of  1852,  ch.  304,  incorporating  the  appellee,  which  di- 
rects that  "upon  every  subscription,  there  shall  be  paid  at  the  time  of 
subscribing,  to  the  company  or  their  agents,  appointed  to  receive  such 
subscription,  the  sum  of  $1  on  every  share  subscribed."  As  there 
are  other  cases  involving  the  construction  of  this  section,  we  are  re- 
quested to  interpret  it,  not  only  as  it  may  operate  upon  the  facts  in 
this  case,  but.  upon  subscriptions  made  to.  commissioners  or  their 
agents,  prior  to  the  organization  of  the  company.  It  is  contended 
that  this  clause  applies  peculiarly  and  solely  to  the  latter  class  of  sub- 
scriptions, as  to  which,  it  is  only  directory  and  not  indispensable.  The 
class  of  cases  maintaining  the  contrary,  it  is  insisted,  originated  in  the 
decision  of  the  case  of  Jenkins  v.  The  Union  Turnpike  Company,  i 
Caine's  Cases  in  Error  86,  by  the  court  of  errors  in  New  York,  which 
was  contrary  to  the  better  opihion  (as  it  said)  of  the  supreme  court  of 
New  York,  and  make  only  a  '■'■suite  d'erreu^s."  The  defect  or 
vice  of  the  original  decision  is  not  pointed  out,  but  it  is.  impeached  as 
emanating  from  a  court,  constituted  of  laymen,  as  well  as  lawyers. 
and  ot  less  authority  than  the  tribunal  whose  decision  itreviewed^d 
reversed.  A  decision  no!  universally  adopted.  But  questioned, 
doubted  and  overruled.  We  are  invoked  not  to  follow  such  prece- 
dents, upon  a  mere  comparison  of  facts,  but  to  apply  the  judicial 
mind  to  a  consideration  of  the  principles  of  law  applicable  to  them. 
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With  the  earnest  exhortation  in  view,  we  have  examined  the  series  of 
cases  referred  to,  and  will  concisely  state  the  result. 

The  controlling  principle,  on  which  those  cases  are  founded  is,  that 
all  charters  or  acts  under  which  highways  are  erected,  and  franchise 
and  privileges  conferred,  are  deputations  of  public  power  or  authority 
to  be  strictly  construed.  The  subscription  for  stock  must  be  founded 
on  a  valid  consideration,  and  constitute  a  contract  binding  on  both 
parties  "eo  instanti."  The  promise  of  the  subscriber  being  based 
on  the  promise  or  expectation  of  becoming  a  stockholder,  if  the  right 
to  the  stock  is  not  consummated  by  payment  of  the  deposit,  the  obliga- 
tion to  pay  the  subscription  is  not  binding. 

Chancellor  Lansing,  treating  the  act  under  which  the  subscription 
was  made  in  that  case  as  a  public  law,  the  provisions  of  which  he 
must  notice  officially,  whether  pleaded  or  not,  thus  defines  the  duties 
of  the  commissioners : 

"From  the  record  it  appears  that  commissioners  were  appointed  by 
the  statute  to  perform  certain  duties  particularly  described.  They 
were  to  receive  subscriptions  and  tb  receive  for  the  benefit  of  the  de- 
fendants (ill  error)  $io  on  each  share  of  the  stock  of  their  company. 
The  plaintiff  (in  error)  subscribed,  but  it  does  not  appear  that  he 
paid.  At  the  time  these  steps  were  taken  the  corporation  described 
in  the  act  was  not  in  existence.  It  was  incapable  of  contracting.  The 
acts  to  be  performed  by  the  commissioners  were  merely  preparatory 
to  its  creation.  To  give  effect  to  their  acts,  their  power  must  be 
strictly  pursued.  «  *  *  They  were  directed  to  exact  from  the 
persons  who  were  to  be  admitted  members  of  the  corporation,  both 
subscription  and  payment,  as  a  condition  precedent  to  their  admis- 
sion. If  they  omitted  either  to  subscribe  or  to  pay,  they  did  not  come 
within  the  terms  of  admission."      i  Caine's  Cases  in  Error  94. 

Tilghman,  C.  J.,  in  the  case  of  The  Hibernia  Turnpike  Company 
V.  Henderson,  8  Serg.  &  Ra;wle  219'  (which  was  a  subscription  to 
commissioners  before  the  organization  of  the  corporation),  enlarged 
upon  the  principles  of  public  policy,  which  required  a  rigid  adher- 
ence to  the  letter  of  the  law  and  strict  compliance  with  the  requisi- 
tion of  prepayment  in  all  subscriptions  made  to  commissioners. 
"If  (he  says)  persons  are  permitted  to  subscribe  without  the  previous 
payment  of  $5  a  share,  large  subscriptions  may  be  made,  which  could 
not  otherwise  have  been  made,  by  those  who  are  anxious  to  give  a 
direction  to  the  road,  which  may  benefit  themselves  at  the  expense  of 
the  public.  *  *  *  The  case  will  be  reduced  to  this  simple  question: 
Can  a  contract  be  enforced  in  a  court  of  justice  which  was  made  in 
violation  of  an  act  of  assembly?  It  is  not  the  first  time  this  question 
has  been  asked  in  this  court,  and  it  has  received  but  one  answer :  it 
can  not  be  enforced."  He  refers  to  the  decision  of  the  court  of  errors 
in  New  York,  i  Caine's  Cases  in  Error,  as  settling  the  law  in  that  state. 

Gibson,  J.,  concurred,  replying  to  the  argument  (which  has  been 
urged  in  this  case),  that  prepayment  was  a  condition  which  might  be 
waived,  it  being  intended  only  for  the  benefit  of  the  corporation.    He 

•  11  Am.  Dec.  593. 
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asks,:  "What  was  the' consideration  for  the  charter?  Undoubtedly  the 
benefit  which  was  expected  to  result  to  the  public,  not  the  profit  that 
might  be  made  by  the  stockholders.  The  state,  therefore,  was  a 
party,  and  had  an  interest  in  preventing  the  scheme  from  being' 
turned  into  a  bubble,"  etc.,  Hibernia  Turnpike  Co.  v.  Henderson, 
8  Serg.  &R.  p.  225.  "The  design  of  the  deposit  was  to  prevent  the 
subscription  list  from  being  filled  with  the  names  of  nominal  stock- 
holders and  the  creatures  of  others."  Id.  226.     *     *     » 

"Every  contract,  where  the  consideration  is  promise — for  promises 
must  be  obligatory  on  both  parties,  or  both  will  be  at  liberty  to  recede — 
and  the  promise  which  is  the  consideration  of  that  on  which  the  action  is 
brought,  must  be  such  as  the  plaintiff  had  power  by  law  to  perform.  I 
do  not  say  there  was  an  express  promise  here  that  the  defendant  should 
enjoy  the  rights  and  privileges  of  a  corporator ;  but  certainly  that  was 
understood  as  being  the  consideration  on  which  he  subscribed.  But 
the  company  could  introduce  no  one  as  a  member  in  any  other  way 
than  that  pointed  out  in  the  act  of  incorporation,"  id.  p.  227;  "if  they 
could,  it  would  be  requisite  that  the  defendant's  title  should  have 
been  good  when  he  subscribed ;  otherwise  the  contract  would  be  with- 
out mutuality;  and  if  he  acquired- no  right  which  he  could  enforce 
against  the  will  of  the  plaintiffs,  he  incurred  no  responsibility,"  id.,  228. 

In  Crockerv.  Crane,  21  Wend.  211,  the  question  being  whether  the 
commissioners,  appointed  to  open  books  to  receive  subscriptions, 
were  authorized  to  receive  checks  of  subscribers  in  payment  of  the 
sum  required  to  be  paid  at  the  time  of  subscription,  Cowan,  J.,  said: 
"I  am,  therefore,  strongly  inclined  to  the  opinion  that  the  check  in 
question  was  void,  as  contrary  to  the  policy  of  the  statute.  Nor  can 
there  be  any  doubt,  I  imagine,  that  the  contemplated  corporation,  if  I 
am  right  as  to  the  facts,  failed  of  going  into  existence  for  Want  of  the 
proper  payments  as  a.  condition  precedent."  Such  is  the  doctrine 
laid  down  by  Chancellor  Lansing,  in  Jenkins  v.  Union  Turnpike  Com- 
pany, i  Caine's  Cases  in  Error  94,  and  recognized  by  this  court  in 
Goshen  Turnpike  Co. .v.  Hurtin,  9  Johns.  Rep.  217,  and  Highland 
Turnpike  Co.  v.  McKean,  11  Johns.  Rep.  98;  Dutchess  Cotton 
Manf'y  v.  Davis,  i4johns.  Rep.  238. 

These  cases  go  further ;  each  subscriber  must  pay  as  a  condition  to 
his  own  liability  attaching.  Payment  was  a  requisite  which  the  com- 
missioners could  not  waive.     Starr  v.  Scott,  8  Conn.  Rep.  483. 

The  case  in  21  Vt.  Rep.  30,'  cited  by  the  appellee,  to  the  contrary, 
has  several  peculiar  features  which  distinguish  it  from  the  class  of 
cases  requiring  prepayment  of  the  deposit,  as  essential  to  the  con- 
tract. The  defendant,  in  that  case,  was  one  of  the  original  associa- 
tors,  and  had  signed  an  instrument  prior  to  the  act  of  incorporation, 
by  which  the  subscribers  agreed  to  take,  and  did  take,  the  number  of 
shares  affixed  to  their  respective  names.  The  defendant  subscribed 
for  fifty  shares  of  the  stock,  The  note  in  question  was  given  for  the 
first  $5  payable  on  each  respective  share,  which  was  received  in  set- 
tlement of  the  first  installment;  by  the  subscription  paper  it  appears 

■  Vermont  0.  B.  Co.  v.  Clayes. 
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there  were  several  subscribers,  for  "stock  prior  to  the  defendant,  and  by 
the  act  of  incorporation  each  subscriber  fer  se  became  a  corpDrator. 

These  facts  were  deemed  sufficient  to  show  the  corporatiorj  was  '■'■in 
esse  at  the  time  of  taking  the  note,  and.  capable  of  taking  the  promise 
through  their  agents,  the  commissioners."  Upon  all, these  peculiar 
circumstances,  it  was  held  the  action  on  the  note  was  maintainable. 

The  learned  judge  delivering  the  opinion  of  the  court,  though  ques- 
tioning whether  the  opinion  of  the  supreme  court  or  court  of  errors, 
in  the  case  i  Caine's  Cases  .86,  was  the  better  opinion,  distinguishes 
that  case  from  the  one  under  his  consideration. 

The  case  in  i6  B.  Monroe  5,^  declaring  prepayment  of  the  deposit 
to  the  commissioners,  is  not  essential  to  the  validity  of  the  subscrip- 
tion, presents  the  anomaly  of  a  decision  founded  on  a  case  previously 
and  notoriously  reversed  without  apparent  knowledge  of  the  reversal. 
The  judge  in  cfelivering  the  opinion  says:  "The  decision  of  the  court 
in  the  case  of  the .  Union  Turnpike  Company  v.  Jenkins,  i  Caine's 
Rep.  381,  sustains  the  views  expressed  in  this  opinion,  and  it  is  only 
the  opinion  of  the  dissenting  judge  that  is  cited  in  Angell  &,Ames  on 
Corporations,  and  referred  to  by  the  counsel  for  the  appellants."  He 
seems  wholly  unaware  that  the  opinion  of  the  dissenting  judge  had 
been  affirmed  by  the  court  of  errors,  and  that  of  the  majority  of  the 
supreme  court  on  which  he  relied,  overruled. 

The  20th  111.  656,^  deciding  in  the  same  way,  relies  only  on  16  B. 
Monroe  5  and  21  Vt.  Rep.  30,  which  we  have  before  shown  was 
marked  by  very  peculiar  features,  distinguishing,  it  from  the  Union 
Turnpike  Company  v.  Jenkins,  and  therefore  not  in  point. 

The  case  in  17th  Ohio  191  '  cited  to  the  same  point  by  the  appellee 
is  a  mere  dictum,  sustained  by  neither  authority  nor  reason. 

It  would  appear  from  this  comparison  of  the  cases  cited,  that  Jen- 
kins V.  the  Union  Turnpike  Company,  i  Caine's  Cases  86,  has  not 
been  overruled,  or  abandoned  in  principle,  in  siicceeding  cases  within 
the  same  category;,  but  it  has  been  questioned,  criticised  and  departed 
from,  where  the  facts  would  warrant  a  departure. 

It  is  still  recognized  as  a  leading  case,  not  only  in  the  state  of  New 
York,  but  in  several  other  states,  with  such  weight  of  authority  and 
reason  as  commands  our  respect  in  similar  cases. 

If  not  expressly  adopted  ,in  this  state,  it  has  been  referred  to  in 
terms  which  recognized  the  principles  on  which  it  was  decided  as 
properly  applied  under  the  circumstances. 

In  the  case  of  Elysville.  Maiufacturirjg  Co.  v.  Okisko  Company  *  it 
was  objected  that  the  appellant  had  no  power  under  its  charter  to 
subscribe  to  the  stock  of  the  appellee,  and  if  it  had,  the  one  before  the 
court  was  not  binding,  because  at  the  time  of  the  subscription,  the 
cash  payment  was  not  made.  In  support  of  the  latter  proposition  the 
case  I  Caine's  Rep.  381  ^  was  relied  on.     This  court  said  that  case  is 

'  Wight  v.  Shelby  R.  Co.,  63  Am.  Dec.  522,  infra,  p. 536. 

^  Illinois  E.  Co.  v.  Zimmer. 

'Henry  v.  Vermillion  &  A.  R. 

*5Md.  151. 

'  Union  Turnp.  Co.  v.  Jenkins. 
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clearly  distinguishable  from  the  one  before  us.  There,  no  payment 
was  made  either  at  the  time  of  subscription  or  thereafter  by  the  per- 
son whom  it  was  attempted  to  make  responsible  on  his  subscription, 
while  here  the  whole  amount  of  the  subscription  was  paid ;  in  other 
words,  it  is  a  completely  executed  contract.  .  In  the  case  referred  to, 
the  court  evidently  founded  their  decision  on  the  want  of  mutuality. 
"The  subscriber,  not  having  paid  in  conformity  with  the  authorized 
terms  of  the  subscription,  could  not  have  compelled  the  transfer  of  the 
stock  to  himself,  he  not  having  in  any  way,  in  part  or  in  whole,  per- 
formed the  contract."     5  Md.  Rep.  159. 

The  frefonderance  of  authority  in  favor  of  a  strict  compliance 
with  the  provisions  of  the  charter,  in  cases  of  subscription,  prior  to 
the  organization  of  the  company,  is  such  as  is  not  to  be  disreg<}.rded. 
This  court  has  said,  '■'■there  is  no  doubt  that  in  general  a  strict  com- 
pliance must  be  shown  -with  the  provisions  of  the  charter,  but  in  some 
cases  a  compliance  -will  be  presumed  and  in  others  it  ■may  be  -waived." 
16  Md.  Rep.  444.^  The  distinction  between  subscriptions  prior  and 
iubseq-ueut  to  organization  is  clearly  recognized  in  g  Md.  Rep.  568,'^ 
in  this  language : 

'■'■Commissioners  are  appointed  to  recei-be  subscriptions  to' stock  for 
the  purpose  of  giving  the  subscribers  a  right  to  organize  as  a  cor- 
poration under  the  charter.  So  soon,  however,  as  the  organization 
takes  place,  the  authority  of  the  commissioners  ceases;  and  all  corpo- 
rate powe^rs  conferred  by  the  charter,  vest  in  the  body  politic.  Such, 
at  least,  is  the  general  rule,  applying  in  every  case  where  there  is  no 
special  provision  to  the  contrary.  It  -was  further  held,  that  in  that 
case  there  were  no  provisions  requiring  the  corporation  after  organi- 
zation, to  have  subscriptions  taken  by  commissioners  and  in  no  other 
mode." 

Hence,  in  this  case  the  corporation  being  organized  by  the  subscrip- 
tion of  the  necessary  proportion  of  stock,  and  election  of  officers,  suc- 
ceeded to  the  power  previously  vested  in  the  commissioners,  to  sell  and 
dispose  of  the  remaining  shares,  without  regard  to  the  conditions  im- 
posed on  them.  The  act  of  the  agent  taking  the  subscription,  being 
recognized  by  the  corporation  by  receiving  and  registering  the  sub- 
scription, among  the  conditional  subscriptions,  was  equivalent  to  a 
■previous  appointment  of  the  agent  for  that  purpose. 
. — The  objection  that  the  subscription  was  void  because  r.nnditinnal 
and  contrary  to  public  policy  is  strongly  supported  by  the  authority 
cited  by  the  appellant  i  iiiiisiS;"  lo  ij  arbour  318.*  But  these  cases 
turn  upon  the  provisions  of  the  local  statutes,  and  the  subscriptions 
were  made  to  commissioners  prior  to  the  formation  of  the  companies, 
for  the  most  part.  The  first  ground  upon  which  the  validity  of  con- 
ditional subscriptions  has  been  impeached  in  the  cases  before  cited, 
viz.,  that  a  contract  to  be  binding  must  be  "ciuiciuxeut_andobliga- 
tory  upon  each  at  the  same  time"  (as  decided  in  18  Barb.  318,  suprtt, 

'  Maltby  v.  Nortnwestern  Va.  E. 
"Plank  R.  Co.  v.  Hoffman. 
'  Butternuts  T.  Oo.  v.  North,  infra,  p.  525. 
*  Macedora  P.  R.  Co.  v.  Lepham. 
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and  31  Wend.  139  ')  has  been  in  more  recent  cases  abandoned,  and  it 
is  said  that  such  a  subscription  i§  a  continuing  offer  until  withdravHIi 

But  when  the  offer  was  accepted  the  minds  of  the  parties  met,  and 
the  contract  was  complete.  There  was  then  the  meeting  of  the  minds 
of  the  parties,  which  constitutes  and  is  the  definition  of  a  contract. 
The  acceptance  by  the  plaintiff  constituted  a  sufficient  legal  consider- 
ation for  the  engagement  on  the  part  of  the  defendants.  There  was 
then  nothing  wanting  in  order  to  perfect  a  valid  contract  on  the  part 
of  the  defendants.  It  was  precisely  the  same  as  if  the  parties  had 
met  at  the  time  of  the  acceptance,  and  the  offer  had  then  been  made 
and  accepted,  and  the  bargain  completed  at  once.  Boston  &  Maine 
R.  V.  Bartlett,  3  Cush.  227;  Conn.  &  Pass.  R.  v.  Baily,  24  Vt.  Rep. 
478;   Troy  Academy  v.  Nelson,  24  Vt.  Rep.  189. 

T^e  second  nbjprHnrij  fhat  rnndirional  subscriptions  are  contrary  to 
public  policy,  is  said  to  be  peculiar  to  New  YqtR,  and  nul  followed 
In  other  states.  V^de  nerce  on  Railways,  p.  71.  In  15  B.Monroe, 
235,^  the  court  finds  the  power  of  the  corporation  to  accept  such  con- 
ditional subscriptions  under  the  clause  of  the  charter  of  the  company 
in  that  case,  authorizing  the  president  and  directors  to  dispose  of  their 
unsubscribed  stock  for  the  benefit  of  the  company,  and  declares  it  does 
not  seem  to  be  prohibited  by  sound  policy ;  that  such  construction  is 
sanctioned  by  general  usage  under  similar  provisions  in  other  charters. 
Vide  also,  16  B.  Monroe  364,*  to  the  same  effect.  This  conclusion 
seems  to  follow  necessarily,  from  the  doctrine  that  a  conditional  sub- 
scription is  but  a  continuing  offer,  which  is  final  and  absolute  when 
accepted ;  all  subscriptions  becoming  thus  ultimately  unconditional 
and  absolute. 

If  the  corporation  after  organization  may  dispose  of  their  stock 
without  limitation^  except  so  far  as  expressly  restrained  by  their 
charter,  and  a  conditional  agreem.ent  when  accepted  is  equivalent 
f.n  n.n  ahfnlu.te  contract^  it  would  seem,  a  necessary  coftSSJiuence  that  all 
contracts  for  stock  in  consideration  of  a  ■particular  location,  when 
comflied,  "wiUiliy  the  company,  would  fe  OS  bifz^ng  on  both  parties 
~as  if  the  contract  hnA  been  absolute  and  unconditionaL 

For  however  adverse  to  public  policy  such  conditions  prior  to  the 
formation  of  the  corporation,  the  location  and  construction  of  the 
road  is  the  peculiar  province  and  duty  of  the  president  and  directors, 
and  a  contract  made  by  them  in  execution  of  their  corporate  power 
must  be  presumed  to  be  made  in  promotion  of  the  public  interest,  un- 
less shown  to  the  contrary.     «     *     * 

Judgment  affirmed. 

Note.  As  to  theories  in  regard  to  payment  of  deposits,  see  Boyd  v.  Peach 
Bottom  E.  Co.,  90  Pa.  St.  169,  infra,  p.  522 ;  Wight  v.  Shelby  E.  Co.,  16  B.  Men. 
(Ky.)  4,  infra,  p.  536;  Webb  v.  B.  & E.  E.,  77  Md.  92,  infra,  p.  528.  There  is 
much  conflict  as  to  the  necessity  of  paying  the  statutory  deposit  upon  sub- 
scriptions at  the  time  the  subscriptions  are  made.  One  line  of  authorities, 
and  perhaps  the  best,  holds  that  payment  is  unnecessary,  the  theory  being  that 

1  Utica  &  S.  E.  Co.  v.  Brickerhoff. 

2  McMillan  v.  Maysville  &  L.  E.  Co.,  61  Am.  Dec.  181. 
'  Henderson  &  N.  E.  Co.  v.  Leavell. 
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the  provision  is  for  the  benefit  of  the  corporation  only,  and  so  may  be  waived 
by  it:  1843,  Red  River  Co.  v.  Young,  6  Rob.  (La.)  39.;  1858,  Illinois  R.  Co. 
V.  Zimmer,  20  111.  654;  1864,  Chamberlain  v.  Painesville,  etc.,  R.  Co.,  15  O. 
S.  225;  1874,  Minnesota  &  St.  L.  R.  v.  Bassett,  20  Minn.  535;  1882,  Pittsburgh 
W.  &  K.  R.  Co.  V.  Applegate,  21  W.  Va.  172;  1893,  Bibb  v.  Hall,  101  Ala. 
79;  1893,  Union  Water  Go.  v.  Kean,  52  N.  J.  Eq.  Ill ;  1895,  Albright  v.  Texas, 
etc.,  R.  8  N.  M.  110,  422,  42  Pac.  73;  1898,  Yonkers  Gazette  Co.  v.  Taiylor,  30 
App.  Div.  (N.  Y.)  334.  On  the  other  hand,  many  other  authorities  hold  thai  pay- 
ment is  necessary,  on  the  theory  that  the  provision  is  for  the  protection  of  the 
public  from  "bubble"  schemes  by  irresponsible  parties.  1804,  Jenkins  v. 
Union  T.  P.  Co.,  1  Caines  Cas.  (N.  Y.)  86;  1814,  Highland  1.  Co.  v.  McKean, 
11  Johns.  (N.  Y.)  98;  1822,  Hibernia  T.  R.  Co.  v.  Henderson,  8  Serg.  &  R. 
219,  11  Am.  D.  593 ;  1856,  Fiser  v.  Miss.  &  T.  R.  Co.,  32  Miss.  359 ;  1861,  Wood 
V.  Coosa,  etc.,  R.  Co.,  32  Ga.  273;  1880,  State  Ins.  Co.  v.  Redmond,  3  Fed. 
R.  764;  1887,  Perry  v.  Hoadley,  19  Abb.  N.  C.  (N.  Y.)  76;  1892,  Burlington 
V.  Bur.  W.  Co.,  86  Iowa  266;  1896,  Gen'I  Elec.  Co.  v.  Wightman.  3  App.  TOv. 
(KX)118;  1896,  First  Nat'l  Bank  v.  Cornell,  8  App.  Div.  (N.  Y.)  427.  See, 
diSoTBeaCtr,  §  515;  Boone,  §  112;  Clark,  §  116;  Cook,  §§  172-5;  Elliott,  §355; 
Morawetz,  §§  71-2,  739,742-3;   Taylor,   §§  98;  516;    I  Thompson,  §§  1216-32. 


Sec.  118.     Same,     (i)  Prior  to  iaj<ll1^&K^tion.  theories: 

(a)   Subscription  valid,  conSition  void. 

BOYD  V.  PEACH  BOTTOM  RAILWAY  CO.' 

1879.     In  the    Supreme  Court   op   PErprsYLVANiA.     90  Pa.  St. 

Rep.  169- 

May  6,  1879.  Before  Sharsw^ood,  C.  J. ;  Mercur,  Gordon, 
Paxson,  Woodward,  Turnkey  and  Sterrett,  JJ. 

Error  to  the  court  of  common  pleas  of  Lancaster  county,  of  May 
term,  1879,  No.  58. 

Assumpsit  by  the  Peach  Bottom  Railway  Co.  v.  Samuel  Boyd, 
on  a  subscription  to  the  capital  stock  of  said  company.  The  com- 
pany was  incorporated  by  the  act  of  March  24,  1868,  Pamph.  L.  778, 
with  all  the  powers  and  subject  to  all  the  restrictions  prescribed  by  the 
act  regulating '  railroads,  enacted  February  19,  1849.  The  proviso 
to  the  first  section  of  the  latter  act  is  as  follows : 

^'■Provided,  always,  That  no  subscription  for  such  stock  shall  be 
valid  unless  the  party  or  parties  making  the  same  shall,  at  the  time  of 
subscribing,  pay  to  the  said  commissioners  $^  on  each  and  every  share 
subscribed,  for  the  use  of  the  company.' 

Commissioners  were  named  in  the  act  of  incorporation  to  open 
books,  receive  subscriptions  and  organize  the  company.  At  the  trial 
the  plaintiff  offered  in  evidence  a  subscription  book,  in  form  as  follows : 

"We,  the  undersigned,  agree  with  one  and  another  and  bind  our- 
selves, our  heirs,  executors  and  adn^inistrators  to  the  Peach  Bottom 
Railroad  Company  to  the  number  of  shares  of  stock  set  opposite  our 
respective  names  in  the  capital  stock  of  said  company,  provided  the- 

'  Arguments  omitted. 
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road  be  constructedmpon  what  is  knnwn  as  the  Northern  route,,  con- 
necting  with  Philadelphia  and  Baltimore  Central  Railroad  at  Oxford, 
Chester  county,  and  passing  near  Hopewell,  Pine  Grpve,  White  Rock, 
King's  Bridge,  Smedley's  Mill,,Centreville,  Chestnut  Level  and  along 
Fishing  creek  to  its  mouth,  and  provided  these  subscriptions  be  spent 
on. the  east  side  of  the  Susquehanna  river.  *  *  «  Samuel  Boyd, 
two  shares.'-' 

There  was  no  evidence  to  show  that  the  defendant  had  signed  his 
name  thereto.     The  signature  produced  was  in  ink. 

John  A.  Alexander,  the  treasurer  of  the  company,  called  by  the 
plaintiff,  testified:  "The  name,  as  it  first  appeared  there,  was  in 
leadpencil ;  there  was  a  number  of  names  written  in  leadpencil,  and 
-they  were  becoming  defaced  by  carrying  the  book  in  my  pocket,  and 
I  afterward  wrote  them  in  ink  over  the  pencil  marks."  He  further 
said:  "I  went  to  Mr.  Boyd's  on  the  29th  of  October,  1870,  and  told 
him  that,  to  secure  our  letters-patent,  it  was  necesary  for  the  commis- 
sioners to  certify  to  the  governor  that  10  per  cent,  of  the  subscriptions 
were  paid  in ;  that  we,  not  collecting  any  money,  and,  as  the  work 
had  not  yet  begun,  were  taking  demand  notes ;  Mr.  Boyd  gave 
me  his  demand  note  for  10  per  cent-,  of  his  two  shares  of  stock,  and  I 
gave  him  a  receipt  for  the  same. 

This  note  was  delivered,  by  Mr.  Alexander,  to  the  commissioners, 
and  they  afterward  certified  to  the  governor  a  list  of  subscribers, 
including  the  name  of  Samuel  Boyd  for  two  shares.  Letters-patent 
were  issued  to  the  company,  in  which  he  appeared  for  two  shares. 
Whether  Samuel  Boyd  wrote  the  leadpencil  name  or  not  was  not 
shown. 

He  never  paid  any  money  on  this  alleged  subscription,  nor  did  he 
ever  pay  said  note  or  any  part  of  it.  The  subscription  produced  con- 
tained a  condition  that  the  road  should  be  built  on  a  particular  route. 
It  was  not  built  on  this  route,  but  on  an  entirely  different  one.  The 
original  route  would  have  been  of  great  advantage  to  Boyd,  while  the 
one  on  which  the  road  was  built  was  of  no  benefit  to  him.  ''T^ 

The  defendants  offered  no  evidence,  but  asked  for  a  nonsuit,  which 
the  court,  Patterson,  J.,  refused  and  directed  a  verdict  for  plaintiff. 
The  defendant  took  this  writ,  alleging  that  the  court  erred  :  First,  in 
overruling  the  motion  for  a  nonsuit,  and,  second,  in  directing  the  jury 
to  find  for  plaintiff. 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court,  June  16, 

The  commissioners  appointed  to  open  books  and  receive  subscrip- 
tions to  the  capital  stock  of  the  defendant  in  error  were  public  agents, 
clothed  with  limited  powers  and  duties  of  a  purely  ministerial  charac- 
ter, clearly  defined  by  law.  .  By  the  act  of  March  24,  1868,  incorpo- 
rating the  company,  it  was  invested  with  all  the  powers,  and  made 
subject  to  all  the  provisions  and  restrictions  prescribed  by  the  general 
act  of  1849,  regulating  railroad  companies.  One  of  these  provisions 
is  that  no  subscription  shall  be  valid  unless  the  party  making  the  same 
shall,  at  the  time  of  subscribing,  pay  the  commissioners  $5  on  each 
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and  every  share,  for  the  use  of  the  company.  The  language  is  plain 
and  emphatic,  and  the  manifest  object  of  the  requirement  was  to  pro- 
tect the  public  against  fictitious  corporations,  with  capital  stock  sub- 
scribed perhaps  by  irresponsible  persons,  and  not  a  dollar  thereof  paid 
or  intended  to  be  paid  in.  The  commissioners,  acting  as  ministerial 
agents  of  the  public,  before  the  issuing  of  letters  patent,  had  no  au- 
thority whatever  to  dispense  with  the  actual  payment  of  the  required 
sum.  Giving  a  note  for  the  amount  was  not  payment  within  the 
meaning  of  the  law.  In  Leighty  v.  The  Turnpike  Co.,  14  S.  &  R. 
434,  under  a  similar  charter,  it  was  held  that  actual  payment  in  money 
was  required.  The  d9ctrlne  of  that  case,  for  reasons  given  at  length 
in  the  opinion,  is  sound,  and  should  be  adhered  to.  A  demand  note, 
such  as  was  given  by  the  plaintiff  in  error  in  this  case,  is  not  money; 
it  is  only  a  promise  to  pay  money  at  a  future  time,  and  perhaps  may 
never  be  complied  with. 

The  testimony  was  quite  sufficient  to  establish  the  fact  of  defend- 
ant's subscription,  on  which  the  suit  was  based.  Afterwards,  when 
the  book  was  presented  to  him  by  Mr.  Alexander,  he  impliedly  ad- 
mitted the  subscription,  by  giving  his  note  for  the  10  per  cent,  which 
should  have  been  paid  in  cash,  but  this  was  before  the  letters-patent 
were  obtained. 

The  conditional  feature  of  the  subscription  furnished  no  ground 
of  defense.  It  is  scarcely  necessary  to  repeat  what  has  been  so  often- 
said  that  a  subscription  to  thestock  of  a  public  corporation,  made  be- 
fore letters-patent  are  issued  and  an  organization  effected,  must  be 
considered  absolute  and  unqualified,  and  any  condition  attached 
thereto  void.  "CdmrnissiaJters  /lave  no  authority  to  receive  conditional 
subscriptions.  If  they  do,  the  subscription  itself  is  valid  and  bind- 
ing, and  the  condition  null  and  void.  Caley  v.  The  Railroad  Co., 
30  P.  F.  Smith  367. 

The  only  available  defense  presented  in  the  court  below  was  the 
non-payment  of  the  10  per  cent,  required  by  the  act ;  and  it  was  tech- 
nical, rather  than  meritorious.  Aside  from  making  the  subscription, 
in  the  first  instance,  and  afterward  giving  his  note  for  the  10  per  cent, 
when  called  on  by  the  collector,  the  plaintiff  in  error  appears  to  have 
been  entirely  passive.  If  he  had  acted  as  commissioner  or  director, 
or  participated  in  stockholders'  meeting,  or  performed  any  act  recog- 
nizing his  membership  of  the  company,  or  tending  to  fasten  liability 
on  other  subscribers,  he  should  be  held  to  the  payment  of  his  subscrip- 
tion, notwithstanding  the  failure  of  the  commissioners  to  exact  the 
payment  required  by  law  to  make  it  valid  and  binding ;  but  he  ap- 
pears to  have  stood  aloof  and  did  nothing,  by  which  he  was  estopped 
from  insisting  on  the  technical  defense  which  he  has  seen  fit  to  inter- 
pose. Legally,  he  is  entitled  to  the  benefit  of  it;  and  the  second 
and  third  assignments  of  error  must  be  sustained 

Judgment  reversed. 
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See.  119.  Same.     Prio/loThcorporation : 

(3)  Subscripfifcn  aid  condition  both  void. 

BUTTEENIJTS  AND  03^0RD  TURNPIKE  COMPANY  v.  NORTH. 

1841.     In  the  Suprem^Coumt  op  New  York,     i  Hill's  (N.  Y.) 

ftts  518-519. 

Error  from  the  Chenango  common  pleas.  The  action  was  upon  a 
subscription  for  stock  of  the  plaintiffs,  containing  an  engagement  to 
take  stock  "upon  condition  that  said  road  shall  be  laid  by  Fayette 
village  and  Guildford  Centre."  The  commissioners  for  receiving 
subscriptions  had  obtained  several  signatures  to  this,  and  also  to  an- 
other absolute  in  its  terms.  The  court  below  held  that  the  defendant's 
signature  to  the  subscription  in  question  did  not  bind  him,  and  non- 
suited the  plaintiffs.  They  excepted,  and  after  judgment  in  the  court 
below,  sued  out  a  writ  of  error. 

By  the  court,  Cowen,  J.  Subscriptions  for  stock  under  the  turnpike 
act  (i  R.  S.  581,  zded.)  to  which  the  plaintiffs  were  subject,  Sess. 
L.  of  1834,  p.  137,^  must  be  absolute.  This  act  confers  no  power  to 
make  conditions,  and  to  allow  such  a  thing  would  be  contrary  to  pub- 
lic policy.  Divers  men  would,  perhaps,  have  their  divers  routes,  and 
endeavor  improperly  to  influence  the  course  of  the  road.  If  the  gen- 
eral subscription  should  contain  a  condition  of  this  kind,  there  would 
be  no  stockholders  till  the  road  should  be  laid  out  accordingly,  and 
separate  subscriptions  containing  various  conditions  might  work  a 
fraud  upon  those  who  subscribed  absolutely.  •  The  court  below  de- 
cided correctly.         1 

Judgment  affirmed. 

Note.  To  same  effect.  1871,  People  v.  Chambers  et  al.,  42  Cal.  201.  (Pay- 
ment by  check  insufficient,  must  be  by  cash.) 

'The  act  provided:  Sec.  2.  Each  of  the  persons,  who  shall  be  named 
*  *  *  as  a  commissioner  for  receiving  subscriptions,  shall  furnish  himself 
with  a  book  for  that  purpose,  which  shall  be  kept  open  for  two  years,  unless 
one-sixth  of  the  whole  number  of  shares  shall  be  sooner  subscribed.  Sec.  3. 
Each  subscriber  shall  pay  to  the  commissioners  receiving  his  subscription, 
and  at  the  time,  on  each  share  that  he  shall  subscribe  one-tenth  of  the  suni 
fixed  in  the  act  of  incorporation  as  the  amount  of  one  share.  *  *  *  Sec.  4. 
Provided  that  as  soon  as  one-sixth  of  the  whole  number  of  shares  shall  have 
been  subscribed,  the  commissioners  shall  call  a  meeting  for  election  of  di- 
rectors. Sec.  5.  That  commissioners  should  preside,  and  the  subscribers 
present,  or  their  proxies,  by  plurality  of  votes  shall  elect  directors.  Sec.  6. 
The  commissioners  shall  then  deliver  subscription  books  to  directors  and  pay 
over  money. 
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Sec.  120.    Same.      (2 )   After  ir(corporation.     Theories : 
(«)    Valid  contract,  to  a^ait  timeSpf  performance. 
armsteoi|g  v.  KARWINEE.1 
1890.     In    the    Supreme    CcJ.urt   ofJDhio.     47   Ohio   St.    Rep. 

[Suit  by  Karshner  to  enforce  payment  of  a  subscription  which  had 
been  assigned  to  plaintiff  for  construction  of  the  railroad  mentioned 
in  the  subscription.     The  subscription  was  as  follows: 

"We,  the  undersigned,  agree  to  pay  the  number  of  shares  annexed 
to  our  respective  names,  of  fifty  dollars  each,  to  the  capital  stock  of 
the  Cincinnati,  Hocking  Valley  and  Huntington  Railway  Company, 
and  we  hereby  bind  ourselves,  our  heirs,  executors  or  administrators 
to  pay  the  same  to  the  authorized  agent  of  said  company ;  but  it  is 
expressly  provided  as  follows:  That  no  part  of  said  subscription 
shall  be  due  until  a  railroad  track  ^hall  be  Igid  ready  for  the  running 
of  cars  from  some  point  of  the  Scioto  Valley  K.ailroad  to  a  point  at 
or  near  Adelphi,  in  Ross  county,  and  when  said  railroad  track  is  so 
laid,  we,  the  undersigned,  mutually  agree  that  we  will  each,  on  de- 
mand, pay  the  amounts  set  opposite  our,  respective  names  to  such 
authorized  agent  of  said  company  in  full  payment  for  such  shares  of 
capital  stock. 

"Names. October,  1881, No.  of  shares.     Amount. 

"It  is  distinctly  agreed  and  understood  that  all  the  within  stock  sub- 
scriptions are  binding,  providing  the  road  is  built  on  the  north  of 
Adelj^ji^  otherwise  they  are  yoid.  "^       " 

"Ten  shares,  $50  each,  $500.  Milton  Armstrong."] 

Williams,  J,  *  »  *  The  principal  question  in  the  case  arises  from 
the  second  defense,  the  substance  of  which  is,  that  the  defendant's  sub- 
scription is  a  conditional  one,  and,  at  the  time  it  was  made,  the  capi- 
tal stock  of  the  company  had  been  increased,  and  actual  bona  fide 
subscriptions'  to  the  amount  of  20  per  centum  of  the  capital  stock, 
so  increased,  had  not  then  been  obtained,  nor  had  10  per  centum 
of  such  capital  stock  been  expended  in  the  construction  of  the  road. 

The  claim  is,  that  the  railroad  company  had  no  corporate  power  to 
receive  the  defendant's  subscription,  because  it  had  not  then  obtained 
unconditional  subscriptions'  to  the  amount  of  20  per  centum  of  its  cap- 
ital stock,  or  expended  19  per  centum  of  its  authorized  capital  in  the 
construction  of  its  road.  This  claim  is  based  upon  section  3298  of  the 
Revised  Statutes,  which  provides :  "The  directors  of  a  company  which 
has  expended  in  the  construction  of  its  road  10  per  centum  of  its  au- 
thorized capital  and  has  obtained  actual  bona  fide  subscriptions  to  its 
capital  stock  to  the  amount  of  at  least  20  per  centum  thereof,  may 
receive  subscriptions  to  its  capital  stock,  payable  in  such  installments, 
dependent  upon  the  completion  of  the  whole  or  any  part  of  its  road  so 
that  cars  may  pass  over  the  same,  as  its  directors  may  deem  expedi- 
'  Only  so  much  of  the  opinion  is  given  as  relates  to  the  character  of  the 
subscription. 
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ent,  and  upon  full  payment  thereof  may  issue  certificates  of  stock 
therefor." 

Unless  restrained  by  statute,  corporations  may  receive  conditional 
subscriptions  to  their  stock  at  any  time  after  their  actual  incorpora- 
tion. "A  conditional  subscription  to  stock,  taken  and  accepted  by  a 
corporation  after  its  incorporation,  is  legal  by  the  common  law  of  all 
the  states."  Cook  on  Stock  and  Stockholders,  §  82.  And  it  is  said  by 
White,  J.,  in  Ashtabula  arid  JNew  Liisbon  K.  Co.  v.  Smith,  15  Ohio 
St.  336,  that,  "Except  in  New  York,  conditional  subscriptions,  in  the 
absence  of  a  special  prohibition,  so  far  as  we  have  observed,  have  be'fen 
sustained,  as  authorized,  and  not  in  conflict  with  public  policy. 

No  special  prohibition  is  found  in  section  3298  against  a  railroad 
corporation  receiving  conditional  subscriptions.  The  most  that  can 
be  claimed  from  the  section  is  that,  it  having  specified  the  cases  in 
Tvhich  such  conditional  subscriptions  may  be  received,  there  is  want 
of  authority  to  receive  them  otherwise  than  as  therein  provided.  If 
this  be  admitted,  does  it  necessarily  follow  that  a  subscription  not  in 
all  respects  in  conformity  to  the  statute  may  not  be  enforced.'  "The 
rule  seems  well  established,"  says  Boynton,  J.,  in  Hays  v.  Galeng. 
Gaslight  and  Coal  Co.,  29  Ohio  St.  340,  "that  where  a  contract  has 
been  executed  and  fully  performed,  on  the  part  either  of  the  corpora- 
tion or  of  the  other  contracting  party,  neither  will  be  permitted  to 
insist  that  the  contract  and  such  performance  by  one  party  were  not 
within  the  corporate  power  of  the  company." 

Generally ,  after  the  acceptance  by  the  corporation  of  a  conditional 
subscription  which  it  is  authorized  to  take,  the  subscriber  is  bound 

until  fp^nrmnnrf.  nf  the  condition  tn  niitm'f  •sijrh  ■pfrforfnance;  he 
can  fiof^iihdraw  the  subscription  unless  the  performance  is  unrea- 
sonably delayed.  Cook  on  Stock  and  Stockholders.  §  84.  .  But  a  con- 
ditional subscription,  which  is  not  a  present  valid  contract,  may  be  a 
continuing  offer  to  subscribe  upon  the  specified  conditions,  and  when 
those  conditions  are  performed,  if  the  offer  be  not  before  withdrawn, 
it  may  then  become  an  absolute  and  unconditional  subscription.  The 
difference  between  the  two  classes  of  subscriptions  is  that  the  former 
becomes  binding  when  accepted,  "and  the  latter  only  when  the  condi- 
tion is  performed,  and  itrnay,  at  any  time  before;  then,  be  withdrawn. 
If  not  so  withdrawn,  it  becomes  an  absolute  subscription.  In  Ash- 
tabula and  New  Lisbon  R.  Co.  v.  Smith,  supra,  White,  J.,  speaking 
of  the  conditional  subscription  to  the  capital  stock  of  the  railroad  com- 
pany involved  in  that  case,  and  the  effect  of  the  performance  of  the 
conditions  by  the  company,  said :  "The  subscription  was  designed  as, 
and  was  in  fact,  a  standing  pr  continuing  proposition,  upon  which  the 
plaintiff  was  not  expected  to  act  until  the  time  arrived  for  the  final 
location  of  its  road.  Having  been  delivered  for  this  purpose,  and 
acted  on  by  the  plaintiff,  afte'r  the  condition  has  been  complied  with, 
it  became  an  absolute  subscription."  In  the  case  of  The  Mansfield, 
Coldwater  and  Lake  Michigan  R.  Co.  v.  Stout,  26  Ohio  St.  254,  it 
is  said  by  Mcllvaine,  J. :  "There  has  been  some  contehtion  whether 
the  instrument  sued  on  is  to  be  regarded  as  a  subscription  of  stock, 
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subject  to  a  condition  precedent,  or  as  a  mere  offer  to  subscribe,  when 
the  conditions  named  might  be  performed.  This  question  we  deem  to 
be  immaterial  in  this  case,  as  there  is  no  pretense  that  the  offer,  if  a 
mere  offer  it  be,  was  at  any  time  withdrawn.  The  important  question 
is,  have  the  conditions  been  performed.'"' 

The  conditions  expressed  in  the  defendant's  subscription,  it  is  al- 
leged in  the  petition,  were  fully  performed,  and  upon  this  no  issue  is 
raised  by  the  answer.  If  it  be  conceded,  therefore,  that  the  instru- 
ment executed  by  the  defendant  was  not,  by  reason  of  the  provisions 
of  the  statute,  a  valid  and  binding  subscription  to  the  capital  stock 
when  subscribed  and  delivered  to  the  company,  it  was,  at  least,  a 
continuing  offer  to  pay  the  amount  stipulated  upon  the  performance 
of  the  conditions  therein  specified ;  and,  while  the  defendant  at  any 
time  before  such  performance  might  have  withdrawn  his  offer,  he  did 
not,  and  the  conditions  having  been  fully  complied  with  by  the  railroad 
company,  he  can  not  now,  we  think,  defend  against  the  payment  of 
the  subscription  on  that  ground  that  the  company  was  without  corpo- 
rate authority  to  receive  it.  It  is  not  important  whether  the  Subscrip- 
tion is  enforced  on  the  ground  that  on  the  performance  of  the  condi- 
tions it  became  an  nnr.nnrlitinnal  subscription,  or  on  the  ground  of  es- 
JtQ2P£]'     The  legal  result  is  the  same!  ■ — 

~    Affirmed. 

Note.    See  citations  supra,  §  116,  p.  514. 


See.  121.     Same.     After  incorporation. 

(3)    Mere  offer  unjtil  pllfftormance. 

WEBB  V.  THE  BALTIMOEE  j&D  AsTERN  SHOKE  E.  CO. 

1893.     In  the  Court  op  Appba:^  of  Maryland.     77  Md.  Rep. 
92-99,  39  Am.  St.  Rep.  306,  2f  Atl.  Rep.  113. 

Appeal  from  the  circuit  court  of  Ddr-el^ster  county. 

The  case  is  stated  in  the  opinion  of  the  court. 

The  cause  was  argued  before  Alvey,  C.  J.,  Robinson,  Bryan, 
Fowler,  Page,  McSherry  and  Briscoe,  JJ. 

Alvey,  C.  J.,  delivered  the  opinion  of  the  court. 

This  action  was  brought  to  recover  of  the  defendant  for  certain 
stock  subscribed  in  the  plaintiff  company.  The  declaration  contains 
several  of  the  common  indebitatus  counts,  but  the  fifth  count  is  special, 
and  it  alleges  that  the  defendant  subscribed  for  and  agreed  to  take 
twenty  shares  of  the  capital  stock  of  the  plaintiff  company,  and  to 
pay  $1,000  therefor  on  the  completion  of  the  railroad  of  the  company 
to  the  town  of  Vienna,  Md.,  and  that,  although  the  said  railroad  has 
long  since  been  completed  to  the  said  town  of  Vienna,  and  that  the 
said  subscription  is  due  and  demandable,  the  defendant  has  not  paid 
the  same,  or  any  part  thereof.  By  the  pleas,  the  defendant  denied 
the  legal  existence  of  the  contract  alleged,  or  that  he  was  in  any  man- 
ner bound  thereby. 
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The  questions  presented  on  this  appeal  are  simply  as  to  the  admis- 
sibility of  evidence  and  are  presented  by  two  bills  of  exception  taken 
by  the  defendant. 

At  the  trial  it  was  admitted  that  the  plaintiff  was  a  corporation, 
duly  organized  and  existing  under  the  laws  of  the  state,  and  that  the 
plaintiff  had  constructed  its  railroad  from  Easton  Bay,  in  Talbot 
county,  to  the  town  of  Vienna,  in  Dorchester  county,  before  the  ist 
of  January,  1891 ;  and  that,  in  the  constiniction  of  its  road  the  plaint- 
iff had  expended  large  sums  of  money,  and  created  a  large  indebted- 
ness, still  outstanding  at  the  time  of  this  suit  brought,  to  wit,  the  12th 
day  of  August,  1891.  It  was  also  admitted  that  before  this  was 
brought,  the  defendant  received  from  the  secretary  of  the  plaintiff,  a 
letter  calling'on  him  to  pay  the  money  alleged  to  be  due  on  the  stock, 
and,  further,  that  before  the  bringing  of  this  suit  neither  the  plaintiff, 
nor  any  one  on  its  behalf,  ever  offered  or  tendered  the  certificates  for 
the  stock  subscribed  for  by  the  defendant.  The  plaintiff  then  offered 
in  evidence  a  subscription  book,  purporting  to  be  a  subscription  book 
for  the  stock  of  the  plaintiff,  and  proved  by  an  agent  of  the  company, 
to  whom  the  book  had  been  intrusted  to  procure  subscriptions,  that  it 
was  the  subscription  book  of  the  plaintiff,  and  that  the  entry  in  that 
book,  to  which  the  name  of  the  defendant  was  subscribed,  was  made 
and  signed  by  the  defendant.  In  that  book  there  is  this  heading: 
"We,  the  undersigned,  agree  to  subscribe  to  and  pay  for  the  number 
of  shares  of  the  capital  stock  of  the  Baltimore  and  Eastern  Shore 
Railroad  Company,  set  opposite  our  names,  provided  the  said  road 
shall  be  built  on  the  Vienna  route ;  said  shares  of  stock  to  be  of  the 
par  value  of  $50,  and  the  same  to  be  paid  for  on  installments  of  twenty 
per  cent,  as  any  ten  miles  of  road  are  completed."  This  heading  had 
appended  to  it  about  sixty  signatures  ;    and  then  follows  this  entry: 

"I  hereby  agree  to  take  twenty  shares  of  the  Baltimore  and  Eastern 
Shore  Railroad  Company  stock  when  completed  to  Vienn^. 

"$1,000.00.  Albert  Webb." 

To  the  offer  of  this  subscription  book,  with  the  entry  therein  signed 
by  the  defendant,  the  latter  objected,  and  in  support  of  his  objection 
has  assigned  several  grounds :  First,  that  there  was  no  evidence  of  a 
tender  of  certificates  of  stock  to  the  defendant,  and  that  this  suit  could 
not  be  maintained  without  such  tender,  and  that  the  subscription  was 
invalid  because  the  statutory  installment  was  not  paid.  Secondly, 
that  there  was  no  contract  of  a  present  subscription  for  stock,  but,  at 
most,  nothing  more  than  a  mere  promise  to  subscribe  when  the  road 
was  completed  to  Vienna.  Thirdly,  that  if  the  entry  signed  by  the 
defendant  be  treated  as  a  present  subscription  to  stock,  the  contract  is 
within  the  provisions  of  the  Statute  of  Frauds,  29  Car.  11,  ch.  3,  §  17, 
and  that  it  is  fatally  defective  in  omitting  to  name  the  vendor  of  the 
stock,  and  that  there  is  no  sufficient  consideration  for  the  defendant's 
undertaking  shown  on  the  face  of  the  subscription  paper.  There  is 
also  a  general  objection  taken  to  the  admissibility  of  the  subscription 

34— WiL.  Cases. 
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book  in  evidence.     The  objection  to  the  admissibility  of  the  evidence 
was  overruled. 

In  the  opinion  of  this  court  none  of  the  grounds  assigned  in  support 
of  the  objection  taken  can  be  sustained. 

1.  There  is  clearly  no  valid  ground  for  the  objection  that  the  cer- 
tificates for  the  stock  should  have  been  tendered  to  the  defendant  as  a 
condition  precedent  to  the  right  to  maintain  this  action  for  the  money 
due  on  the  subscription.  This  would  seem  to  be  well  settled,  i 
Mor.  on  Corp.,  §  6i,  and  cases  there  cited.  Scarlett  v.  Academy  of 
Music,  43  Md.  303.  Nor  is  the  objection  well  taken  that  the  subscrip- 
tion is  not  binding  upon  the  defendant  because  it  is  not  shown  that  an 
installment  of  $5  in  cash  on  each  share  of  stock  subscribed  had  been 
paid  at  the  time  of  making  the  subscription,  under  section  163  of  article 
23  of  the  code.  The  omission  of  such  payment  does  not  invalidate 
the  subscription.  That  construction  of  this  provision  of  the  statute 
has  been  settled  by  the  decision  of  this  court,  in  the  case  of  Oler  v. 
Baltimore  and  Randallstown  Railroad  Co.,  41  Md.  583.  And  with 
respect  to  the  necessity  for  showing  that  the  amount  of  the  subscrip- 

■  tion  had  been  called  for  by  the  directors  of  the  company,  before  suit 
brought,  it  was  admitted  that  the  defendant  had  received  a  letter,  be- 
fore suit  broyght,  purporting  to  be  from  the  secretary  of  the  plaintiff, 
calling  upon  him  to  pay  the  money  due  on  the  stock,  as  being  then 
due,  but  that  payment  was  refused.  Whether  that  call  or  demand 
was  made  by  the  authority  of  the  directors  of  the  cofnpany,  was  a 
question  of  fact  for  the  jury,  upon  all  the  evidence  in  the  case. 

2.  The  subscription  in  the  form  in  which  it  was  made  was  inchoate 
and  conditional.  It  was  such,  however,  as  the  company  had  a  right 
to  accept.  Taggart  v.  The  West  Maryland  Railroad  Company,  24 
Md.  595 ;  Phil.  &  West  Chester  Railroad  Co.  v.  Hickman,  28  Pa. 
St.  318.  It  was  simply  a  conditional  offer  by  the  defendant  to  be- 
co-me  a  stockholder  after  the  condition  specified  had  been  performed 
by  the  company.  The  performance  of  the  condition  precedent  on  the 
part  of  the  company  was  necessary  to  a  valid  acceptance  of  the  offer 
thus  made  by  the  subscriber ;  and  before  this  acceptance^  by  the  per- 
formance of  the  condition  precedent,  the  defendant  did  not,  by  vir- 
tue of  such  subscription,  become  a  member  of  the  company .  His  sub- 
scription -was  a  mere  offer,  and  unless  withdrawn  before  the  condi- 
tion performed  by  the  company,  it  becam.e  final  and  absolute  immedi- 
ately upon  the  performance  of  the  condition ;  or,  as  was  said  by  this 
court  in  Taggart  v.  West  Maryland  Railroad  Co.,  supra,  such  con- 
ditional subscription,  upon  the  performance  of  the  condition,  thus 
became  ultim-ately  an  unconditional  and  absolute  subscription.  And 
that  being  the  effect  and  operation  of  the  subscription  made  by  the  de- 
fendant, it  is  quite  clear  that  no  other  or  further  act  of  subscription  was 
necessary,  or  contemplated  by  the  parties  in  order  to  convert  the  original 
conditional  subscription  into  an  unconditional  and  absolute  subscription. 
The  defendant  appears  to  have  declined  the  conditional  terms  em- 
braced in  the  heading  of  the  preceding  subscriptions,  which  required 
the  amount  of  the  subscriptions  to  be  paid  in  installments  of  twenty 
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per  cent,  as  any  ten  miles  of  the  road  should  be  completed ;  and  he 
preferred  to  make  his  subscription  separate,  and  to  make  it  depend 
upon  the  completion  of  the  road  to  Vienna ;  and  when  the  road  was 
so  made,  which  is  admitted  to  have  been  done  before  this  action  was 
brought,  the  subscription  of  the  defendant  for  the  twenty  shares  of 
stock  became  absolute,  and  the  price  therefor  thence  became  payable 
on  demand  of  the  directors  of  the  company.  This  is  the  clear  import 
of  the  subscription  of  the  defendant.  No  particular  form  of  subscrip- 
tion is  made  essential,  and  the  present  subscription  is  not  of  a 
formal  character,  yet  there  is  enough  in  the  paper,  when  read  in  con- 
nection with  what  precedes  it  in  the  same  book,  to  show  what  was 
really  intended  by  the  parties  to  the  contract. 

3.  The  contention  that  this  contract  of  subscription  is  within  the 
statute  of  frauds,  29  Chas.  II,  ch.  3,  §  17,  is  not  maintainable,  either 
upon  reason  or  authority.  A  subscrij^tion  for  shares  of  stock  in  an 
ordinary  corporation^  is  not  a  contract  for  the  sale  of  '■'■goods ^  wares 
and  merchandise' ' ;  wordk  which  comprehend  only  corporeal  movable 
property.  Shares  of  stock  are  but  choses  inaction,  and  are  not  within 
statute ;  and  this  is  t;he  established  construction  of  the  statute  by  the 
English  courts,  as  shown  by  the  collection  of  cases  by  Mr.  Benjamin 
in  his  admirable  work  on  Sales,  pp.  90-91 ;  and  the  same  construction 
has  been  adopted  by  decisions  of  high  authority  in  this  country, 
(Browne  on  Statutes  of  Frauds,  §  298  ;  Ang.  &"Ames  on  Corp.,  §  563  ; 
Clark  V.  Burnham,  2  Story  C.  C.  Rep.  15)  though  there  are  some  de- 
cisions, especially  of  an  earlier  date,  entitled  to  great  respect,  to  the 
contrary.  In  the  absence  of  a  binding  authority,  such  as  an  express 
decision  of  this  court,  we  are  not  disposed  to  adopt  and  follow  the  de- 
cisions of  the  American  courts,  holding  that  the  statute  does  apply  in 
such  cases,  being  as  they  are  in  conflict  with  the  English  courts  iipon 
this  subject.  We  think  the  English  decisions  furnish  the  better  and 
more  reasonable  construction  of  the  statute. 

In  the  case  of  Colvin  v.  Williams,  3  H.  &  J.  38,'  the  only  case  in 
this  state  supposed  to  give  any  support  to  the  contention  of  the  de- 
fendant, the  question  presented  was  quite  different  from  that  presented 
in  this  case.  In  that  case  there  was  a  sale  of  ba-nk  stock  by  a  broker, 
and  the  broker  became  the  agent  of  both  seller  and  buyer,  and  in 
whose  name  as  vendor  a  memorandum  of  sale  was  made  out  and  de- 
livered to  the  defendant,  who  filled  up  the  blank  in  the  memorandum 
with  the  number  of  shares  he  desired,  and  accepted  the  same  as  pur- 
chaser of  the  number  of  shares  sold.  Upon  this  memorandum  the 
court  below  held  the  plaintiff  to  be  entitled  to  recover ;  and  upon  ap- 
peal, this  court  held  the  court  below  right  in  its  ruling,  and  affirmed 
the  judgment.  There  was  no  opinion  delivered;  but  it  is  stated  at  the 
conclusion  of  the  case,  whether  by  the  authority  of  the  court  or  by  the 
reporters  of  the  case  without  such  authority,  does  not  appear,  that  it 
was  said  by  the  court  "that  the  sale  of  bank  stock  is  within  the  statute 
of  frauds ;  and  that  the  broker  was  the  common  agent  of  both  tjie  ap- 
pellee and   appellant."     If  such  was  the   case,  as  we  must  take  it  to 

1 5  Am.  Dec.  417. 
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be,  it  is  very  clear  that  the  declaration  made  at  the  conclusion  of  the 
case,  "that  the  sale  of  bank  stock  was  within  the  statute  of  frauds," 
was  wholly  unnecessary  to  the  decision  of  the  case,  and  was  purely  a 
dictum,  if  in  fact  it  be  assumed  to  have  emanated  from  the  court  at 
all.  The  statute  did  not  avail  as  a  defense  to  the  defendant,  if  it  was 
in  fact  relied  on  as  a  defense,  which  does  not  appear  to  have  been  the 
case.  There  have  been  many  case's  since  that  decision  in  which  such 
defense  could  have  been  taken,  if  the  statute  was  applicable  in  such 
cases  as  this,  but  which  passed  without  question  as  to  the  application 
of  the  statute. 

Upon  both  exceptions,  therefore,  we  are  of  opinion  that  the  court 
below  was  correct  in  its  rulings,  and  that  the  judgment  appealed  from 
sliould  be  affirmed. 

Judgment  affirmed. 

Note.  See  citations,  supra,  §  116,  p.  514.  As  to  statute  of  frauds,  see  1898, 
Kogers  v.  Burr.  105  Ga.  432,  70  Am.  St.  B«K^Q,  and  note,  supra,  p.  459. 

-f-\\  ■ 
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RAILEOAD  (Paducah  Ind  Mbmp%s)  v.  PARKS.^ 


i888.     In  the  Supreme  CourtIof  Tent*:ssee.     86  Tenn.  Rep. 
554-565,  8  S.VW.  Rep.  - 

Appeal  in  error  from  circuit  cobrt  of  Di'er  county,  T.  J.  Flip- 

Pin-  J-  _         . 

LuRTON,  J.  These  four  suits  at  lawit§famst  subscribers  to  the  stock 
of  the  Paducah  and  Memphis  Railroad  Company  were  tried  by  con- 
sent together,  and,  a  jury  being  waived,  the  issues  of  law  and  fact 
were  submitted  to  the  circuit  judge,  who  has  filed  his  special  findings 
of  fact  and  law  as  part  of  the  record.  There  was  a  judgment  in  favor 
of  each  of  the  defendants,  and  an  appeal  by  the  plaintife. 

The  contract  of  subscription  upon  which  the  suit  was  brought  was 
as  follows : 

"July  31,  1872. — We,  the  subscribers,  agree  and  bind  ourselves, 
our  heirs  and  legal  representatives,  to  pay  to  the  Paducah  and  Mem- 
phis Railroad  Company  the  sums  by  us  subscribed,  to  be  stock  in  said 
railroad  company,  upon  the  following- terms  and  conditions,  to  wit: 
^nf-f"iirt-h  t"  ^p  pp''^  wlipn  the  road  is  completed  to  the  north  or 
south  line  of  Dyer  county,  the  remairnlCT  of  thgjJBount  subscribed  to 
be  pajiju  four  equal  installments  of  four  months,  as  the  worJi  pro- 
gresses through  the  LUlIfTty:  ProviEed,  The  company  establish  a  depot 
on  said  road  within  fifteen  hundred  feet  of  G.  B.  Tinsley's  corne?"store, 
supposed  to  be  the  center  of  Newbern.  It  is  further  provided  that 
certificates  of  stock  issue  to  said  subscribers  as  to  other  stockholders 
in  said  company,  upon  the  payment  of  their  subscription." 

Th&  proof  shows  that  there  was  a  gap  in  the  line  of  a  road  pro- 
jected between  Paducah,  Ky.,  and  Memphis,  Tenn.,  each  end  of  the 

'  Part  ol  opinion,  upon  other  points,  omitted. 
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road  being  in  operation  and  owned  by  different  companies.  The  new 
company  was  the  result  of  the  consolidation  of  the  two  old  companies, 
and  it  undertook  the  completion  of  the  missing  link.  Dyer  county, 
of  which  Newbern  is  a  flourishing  village,  would  be  crossed  by  the 
finished  road. 

The  assignments  of  errors  are  so  defective  as  to  raise  no  question 
of  fact,  but  the  second  assignment  is  sufficient  to  raise  a  question  of 
law.  We  have,  therefore,  treated  the  facts  as  found  by  the  circuit 
judge  as  the  facts  of  the  case,  and  will  test  the  soundness  of  the  result 
he  reached  by  the  law  applicable.  The  facts  necessary  to  be  stated, 
as  found  by  his  Honor,  are  as  follows: 

"That  work  was  commenced  on  said  unfinished  part  of  the  road 
early  in  1872,  and  the  Dyer  county  line  was  reached  on  the  north  in 
April,  1873,  and  on  the  28tli  of  that  month  it  ran  its  train  of  cars  into 
Trimble  Station,  in  said  county.  On  the  15th  of  May  thereafter,  the 
company  made  a  call  for  one-fourth  of  the  subscription,  according  to 
contract."  This  call,  together  with  the  second  and  third  calls,  were 
likewise  paid  by  each  of  the  defendants.  "The  company  did  work 
on  the  road  in  Dyer  county  until  the  last  of  July  or  first  of  August, 
1874,  at  which  time  it  ceased  operations  and  work  of  all  sort.  The 
work  principally  done  in  Dyer  county  was  between  Dyersburg  and 
Trimble  Station ;  the  road  was  mostly  graded,  or  a  great  deal  of  it, 
from  Trimble  Station  to  Newbern,  and  between  Newbern  and  Dyers- 
burg, and  in  places  bridges  were  constructed,  and  cross-ties  were  col- 
lected in  one  or  more  places  to  be  placed  on  the  road.  The  road  was 
widened  at  the  place  where  the  depot  now  stands  (in  Newbern)  as  if 
for  side  track,  but  the  company  owned  no  property  or  land  outside 
of  the  right  of  way  upon  which  a  depot  could.be  located." 

He  further  held  that  the  proof  did  not  show  any  further  prepara- 
tions for  the  establishment  of  a  depot  at  Newbern  than  the  widening 
of  the  grade  at  that  point  for  side-track  purposes.  He  further  found 
that  shortly  after  cessation  of  work  in  August,  1874,  foreclosure  pro- 
ceedings were  instituted  by  bond  creditors,  and  the  property  and  fran- 
chises of  the  corporation  sold  at  public  sale,  and  acquired  by  the 
Chesapeake  and  Ohio  Railroad  Company,  and  this  company,  being 
an  entirely  new  and  independent  organization,  has  since  finished  the 
projected  road  through  Dyer  county.  That  to  induce  location  of  depot 
at  Newbern,  citizens  of  that  place  had  been  compelled  to  make  a  new 
contract  with  the  successor  company,  who  had  assumed  none  of  the 
contracts  or  liabilities  of  the  old  company.  He  further  found  that  the 
old  corporation  was  utterly  insolvent  at  the  time  it  abandoned  work, 
and  that  at  the  time  of  trial  it  had  no  property,  franchises,  and  prac- 
tically no  existence. 

The  subscription  list  was  accepted  by  the  Paducah  and  Memphis 
Railroad  Company,  and  on  the  12th  of  September,  1873,  after  pay- 
ment of  first  call  by  subscribers,  was  assigned  to  Childs,  Stephens  & 
Co. ,  contractors  for  work  in  Dyer  county,  in  part  payment  for  work 
done  and  to  be  done  by  them.  The  suit  is  by  these  assignees  and 
creditors  of  the  insolvent  company.     Three  of  the  suits  are  for  the 
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fourth  call,  which  matured  in  May,  1874,  and  before  work  had  ceased, 
and  the  fourth  defendant  is  sued  alone  upon  the  fifth  and  last  call, 
which  did  not  mature,  in  point  of  time,  until  September,  1874,  which 
was  after  all  effort  to  complete  the  road  had  been  abandoned.  The 
question  is  as  to  whether  defendants  are  liable  for  any  of  the  unpaid 
calls.  His  honor,  the  circuit  judge,  was  of  opinion  that  the  con- 
struction of  the  road  to  the  line  of  the  county  was  a  condition  precedent 
to  any  liability,  and  that  this  condition  had  been  met.  He  was  further 
of  opinion  that  the  stipulation  requiring  the  establishment  of  a  depot 
at  Newbern  was  an  independent  provision,  and  not  a  condition  prece- 
dent to  liability  upon  the  contract  of  subscription.  This  latter  pro- 
vision, he  held,  required  and  meant  the  erection  of  a  depot  building, 
with  reasonable  facilities  for  freight  and  passengers.  Upon  these 
facts,  and  upon  the  contract  as  thus  construed,  the  circuit  judge  held 
that,  although  the  stipulation  as  to  a  depot  was  not  a  condition  prece- 
dent, yet  it  was  a  part  of  the  agreement  of  the  corporation  which,  at 
some  reasonable  time,  it  was  bound  to  carry  out,  and  that  as  it  was 
now  obvious  that  the  utter  insolvency  of  the  company,  and  the  sale 
of  its  property  and  franchises,  had  rendered  the  performance  of  this 
contract  impossible,  that  it,  therefore,  followed  that  the  defendants 
-were  released  from  liability  upon  their  stock,-  both  as  to  calls  accruing 
before  and  after  the^  abandonment  of  work  upon  the  road. 

In  this  conclusion  we  think  he  erred.  If  it  be  conceded  that  the 
proviso  concerning  a  depot  at  Newbern  is  not  a  condition  precedent, 
as  his  honor  does,  then  it  must  follow  that  _a_breach  of  an  independ- 
,£at_ covenant  will  not  discharge  the  other  party  of  the  contract,  but 
thatthe  party  damaged  by  such  breach  must  rely  upon  his  remedy  at 
law  for  damages,  or  his  remedy  in  equity,  by  bill  for  a  specific  per- 
formance. Such  breach  will  not  defeat  a  right  of  action  upon  those 
parts  of  the  contract  not  dependent  upon  it.  Before  such  right  of 
action  for  a  breach  of  this  covenant  arose  the  stock  list  was  assigned 
to  creditors  of  the  company,  and  hence  such  breach  can  not,  as  against 
such  assignees,  be  set  up  to  defeat  or  abate  their  legal  right  of  recovery. 
If  the  construction  of  a  depot  had  been  made  a  condition  precedent  to 
the  subscription,  or  to  liability  for  calls  upon  stock,  then  it  wpuld  de- 
volve upon  plaintiff  to  show  performance  of  such  precedent  condition  ; 
but,  on  the  other  hand,  if  the  parties  have  not  chosen  to  make  respon- 
sibility depend  upon  performance  of  this  stipulation,  then,  clearly,  de- 
fendants must  rely  upon  their  independent  remedy  against  the  com- 
pany. 

We  agree  with  his  honor  that  this  proviso  as  to  a  depot  was  not  a 
condition  precedent,  but  a  mere  iadfipfiQdwit  stipulation. 

The  capital  of  stock  companies  consisT  of  their  stocE  subscriptions. 
This  is  the  basis  of  credit,  and  an  essential  to  organization.  This  is 
'  a  trust-fund  for  the  benefit  of  creditors  in  case  of  insolvency.  Condi- 
tional subscriptions  to  the  stock  of  corf  orations  are  unusual^  and 
often  operate  to  defeat  subscribers  -who  become  such  absolutely  and 
upon  the  faith  that  all  the  stock  is  equally  bound  to  contribute  to  the 
hazards  of  the  enterprise.     It  mi£isj3Ld^-jCX£ditorSjand  is  the  fruit- 
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■<[mI  source  of  litigation  and  dtsaste:^^.  Tending  to  tJ"'  fnsnar''""""^- 
oj  creditors,  and  contrary  to  a  sound  ■public  policy,  conditional  sub- 
scriptions  to  cor'porate  shares  ougfit  7iot  to  be  encouraged.  Their  va- 
lidity, however,  is  too  firmly  fixed  by  a  long  line  of  decisions  ^  to  be 
now  overturned,  yet  the  courts  will  not  strain,  where  creditors  are 
concerned,  to  convert  independent  covenants  into  conditions  precedent. 
If  a  subscriber  desires  to  make  his  liability  depend  upon  the  perfor- 
mance of  some  stipulation  by  the  corporation,  it  is  very  easy  for  him 
to  do  so  in  express  terms.  In  the  case  now  under  consideration,  it  is 
obvious  that  the  subscribers  did  not  intend  to  make  the  building  of  a 
depot  at  Newbern  a  condition  upon  which  their  liability  should  de- 
pend. They  expressly  provide  that  one-fourth  of  their  subscriptions 
shall  fall  due  when  the  line  of  the  road  is  completed  to  the  county  line. 

Now,  this  was  a  condition  precedent,  but  when  it  was  complied 
with  the  subscription  became  absolute,  and  one-fourth  payable  at  once, 
and  the  remainder  as  the  work  progressed  through  the  county,  in  four 
installments,  four  months  apart.  Now,  a  depot  at  Newbern  would 
be  folly  without  a  railroad  in  operation,  and  every  installment  might 
fall  due  by  lapse  of  time  and  continued  work  within  the  county,  before 
a  depot  would  be  of  any  practical  value.  The  fact  that  the  first  call 
became  payable  when  the  road  reached  the  county  line,  settles  the 
meaning  attached  to  this  stipulation.  The  acts  stipulated  to  be  done 
are  to  be  done  at  different  times.  Hence  they  are  independent  of 
each  other,  and  the  remedy  of  the  subscriber'for  breach  of  such  a  stip- 
ulation is  in  damages.     Goldsborough  v.  Orr,  8  Wheat.  217. 

The  defendants  have  pressed  upon  us  the  case  of  Railroad  v.  Curtis, 
80  N.  Y.  219,  s.  c.  I  Eng.  and  Am.  Railroad  Cases,  as  sustaining 
the  conclusion  of  the  circuit  judge. 

This  case  has  been  carefully  examined,  and  we  are  of  opinion  that 
it  in  no  way  supports  the  contention  of  defendants.  The  contract  in 
that  case  was  one  between  subscribers,  whereby  they  agreed  to  become 
subscribers  to  the  stock  of  the  railroad  company  upon  certain  condi- 
tions. They  did  not,  as  held  by  the  court  in  that  case,  become  share- 
holders in  prcesenti,  but  only  pledged  themselves  to  one  another  to 
thereafter  subscribe,  and  upon  condition  that  the  road  should  be  actu- 
ally constructed  by  the  Lake  Shore  Company  through  the  town  of 
Parmer.  The  court  held  that  the  actual  building  of  the  road  by  the 
Lake  Shore  Company  was  a  condition  precedent,  and  that  this  condi- 
tion had  never  been  complied  with. 

The  case  of  N.  &  N.  W.  R.  Co.  v.  Jones,  2  Cold.  574,  is  likewise 
relied  upon.  It  decides  nothing  that  is  in  conflict  with  our  view  of 
this  case.  That  case  was  action  by  the  company  against  the  sub- 
scriber who  had  subscribed  upon  the  express  stipulation  that  his  sub- 
scription should  be  void  unless  the  road  was  constructed  upon  a  cer- 
tain line.  The  directors  did  locate  the  road  upon  the  agreed  line,  but 
afterwards  abandoned  this  line  and  constructed  the  road  upon  a  to- 
tally different  line.  This  court  properly  held  that,  by  the  very  terms 
of  the  subscription,  it  became  void  by  this  action  of  the  company. 

The  view  we  have  taken  as  to  the  construction  of  this  contract,  and 
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the  effect  of  the  insolvency  of  the  company  upon  the  stipulation  as  to 
a  depot  at  Newbern,  is  supported  by  a  number  of  well-considered 
cases  in  the  courts  of  other  states. 

Berryman  v.  Trustees,  Southern  Railway,  14  Bush  755 ;  Winkler 
V.  Railroad,  29  Mo.  218;  McMillen  v.  Railroad,  115  B.  Monroe  218; 
Swartwout  v.  Railroad,  24  Mich.  389  ;  Miller  v.  Railroad,  40  Pa.  St. 
237;   Chambenain  V.  Railroad,  15  Ohio  St.  225. 

This  brings  us  to  a  considerati9n  of  the  question  as  to  whether  a 
suit  for  the  last  installment  of  these  stock  subscriptions  can  be  now 
maintained.  The  subscription  provided  for  the  maturity  of  the  calls 
subsequent  to  tjie  first  in  the  following  language : 

"The  remainder  of  the  amount  subscribed  to  be  paid  in  four  equal 
installments  of  four  months,  as  the  work  on  the  road  progressed 
through  the  county."  The  work  was  progressing  at  the  time  the 
second,  third  and  fourth  calls  were  made,  and  there  can  be  no  doubt 
but  that  they  were-  rightfully  called  and  properly  demanded.  But 
when  the  last  installment  was  called  all  work  had  been  abandoned  and 
has  never  been  since  resumed.  We  are  of  opinion  that  this  last  in- 
stallment has  never  matured.  The  requirement  that  the  calls  subse- 
quent to  the  first  should  be  made  in  equal  installments  "as  the  work 
progressed  through  the  county,"  is  a  condition  precedent  to  the  ma- 
turity of  each  installment;  and  the  abandonment  of  the  work  "before 
it  was  finished,  and  before,  in  a  point  of  time,  the  last  call  could 
have  been  made  if  the  work  had  been  carried  on  -in  good  faith,  de- 
feats the  action  of  this  installment.  No  right  to  call  for  or  sue  upon 
this  installment  exists  by  reason  of  the  failure  of  the  company  to  show 
that  the  road  was  finished,  or  work  going  on,  within  the  county  at  the 
time  it  was  demanded.  The  objection  is  made  by  defendants  that 
these  suits  can  not  be  maintained  because  no  tender  of  stock  certifi- 
cates has  been  made. 

This  assignment  of  error  is  not  tenable.  This  is  not  a  case  of  the 
purchase  of  stock  certificates  as  negotiable  securities.  The  tender  in 
such  a  case  might  be  necessary  to  maintain  suit  for  the  price.  But  no 
tender  is  necessary  to  maintain  suit  upon  an  ordinary  subscription  for 
stock.    Morawetz  on  Corporations,  §§6i  and  148(26  ed.).     *     *     * 

Judgments  as  to  Parks  and  Hari'>js  reversed. 

Note.    See  citations,   §116,  sitpra^jlfM^fe, 

Sec.  123.     Conditional  delivery  o^ subscriptions.     Escrows,  the- 
ories of.: 

(«)    Delivery,  can  n^t  be  to  ^^mpany's  agent. 

WIGHT  V.  SHELfY  RAILROAD  COMPANY.^ 

1855.     In  the  Court  of  Affl>EALS  of    Kentucky.     16  B.    Mon. 
(Ky.)  Reports, \-8,  63  *-m.  Dec.  522. 

Judge  Simpson  delivered  the  opinion  fcf  the  court. 

As  the  same  questions  are  involS^d  i/  both  these  cases,  and  as  the 

'  Part  of  opinion  on  other  points  omitte37 
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validity  of  the  defense  presented  in  both,  has  to  be  examined  in  each 
case,  we  will  proceed  to  consider  and  decide  such  questions  as  arise 
upon  the  record  in  either  case. 

The  defense  relied  upon  by  Wight,  that  the  subscription  of  stock 
made  by  him  was  left  with  one  of  the  commissioners  in  the  nature  of 
an  escrow,  is  wholly  invalid.  The  commissioners  were  the  persons 
appointed  by  the  charter  to  receive  and  accept  subscriptions  of  stock, 
a  subscription  received  by  them,  even  if  such  a  writing  could,  under 
any  circumstances,  be  made  to  assume  the  nature  and  attributes  of  an 
escrow,  could  not  take  that  character,  inasmuch  as,  when  it  was  re- 
ceived by  them,  it  became  just  as  obligatory  on  the  party  making  it 
as  a  promissory  note  would  be  upon  the  maker  who  left  it  with  the 
payee,  or  his  agent.  The  well-settled  doctrine  is  that  to  make  a  writ- 
ing an  escrow  merely,  it  must  be  placed  in  the  hands  of  a  third  per- 
son by  the  party  making  it,  to  be  delivered  to  the  other  party,  on  the 
happening  of  a  specified  contingency.  Here  the  subscribers  were  the 
parties  on  one  sj.de,  and  the  commissioners  on  the  other.  A  sub- 
scription when  made  and  received  by  the  commissioners  could  not, 
therefore,  be  a  mere  escrow,  but  became  in  law  an  nb<snl/».tp _under-_ 
taking  f"^  f^''  p"yn^_ent~of  tn.e_<:fnr^T7Mbscribed  according  to  the  pro- 
^  tiisinns  ofthp.  charier^  "  '     ■ 

So  faras  the  detendants,  or  either  of  them,  alleged  that  their  sub- 
scription was  conditional,  and  was  not  to  be  obligatory  upon  them, 
unless  the  road  was  located  on  a  certain  route,  it  is  only  necessary  to 
remark  that,  the  contract  being  in.  writing,  parol  pmnf  i<;  ifindmi^- 
sible  to  q.ltp.r  jts  f.Rrms  or  to  show  that,  instead  of  being  absolute. 
qs_itpurports  to  be,  it  was  in  reality  conditional.  The  subscribers 
might  nave  annexed  a  condition  to  the  terms  or  their  subscriptions,  if 
they  had  thought  proper  to  do  so,  and  it  would  then  have  been  with 
the  commissioners  to  determine  whether  such  conditional  subscrip- 
tions of  stock  would  be  received;  but,  not  having  done  so,  they  can 
not,  according  to  the  well-established  doctrine  on  the  subject,  allege 
or  prove  that  the  contract  wsjs  different  from  that  which  is  evidenced 
by  the  writing,  unless  they  can  establish  fraud  or  mistake  in  its  execu- 
tion.    «     *     « 

The  failure  to  pay  the  sum  of  $i  on  each  share  of  stock  subscribed 
can  not  certainly  be  relied'  upon  by  the  subscribers  as  exonerating 
them  from  their  liability  for  their  subscriptions.  It  was  their  duty  to  pay 
it  at  the  tim.e  the  stock  was  subscribed, Jjut  they  should  not  be  allowed 
to  take  advantage  of  their  own  wrong,  and  release  themselves  from 
their  whole  obligation  by  a  failure  to  perform,  a  part  of  it.  Even 
if  the  commissioners  migh.t  have  refused  to  receive  the  stock,  unless 
the  payment  had  been  made,  yet,  as  they  did  not  do  it,  the  contract 
was,  after  the  stock  had  been  received  without  the  payment,  binding 
upon  both  sides.  J 

The  decision  of  the  court  in  the  case  of  the  Union  Turnpike  v.  Jenkins, 
I  Caine's  Reports  381,  sustains  the  views  expressed  in  this  opinion, 
and  it  is  only  the  opinion  of  the  dissenting  judge  that  is  cited  in  Angell 
&  Ames  on  Corporations,  and  referred  to  by  the  counsel  for  the  ap- 
pellants. 
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The  decisions  of  the  Massachusetts  courts,  on  some  of  the  questions 
involved  jn  these  cases,  have  not  been  followed  by  this  court. 

In  our  opinion  none  of  the  defenses  presented  by  either  of  the  ap- 
pellants was  a  sufficient  answer  to  the  plaintiff's  action. 

Wherefore,  the  judgment  in  both  cases  is  affirmed. 

Note.     See  note  at  end  of  next  case. 


Sec.  124.  Same. 

(3)   Delivery  may  be  to  CQiaeany's  agent. 

OASSv.  PITTSBUKGH,   VIRGUPffl^ND  CHARLESTON  RAIL- 
WAy  CO.  ' 

1875.    In  the  Supreme  Court  of  Pennsylvania.  80  Pa.  St.  Rep. 

31-38. 

Mr.  Justice  Sharswood  deliverea  the  opinion  of  the  court  May 
29,  1876. 

The  subscription  of  the  plaintiff  in  error  to  the  stock  of  the  defend- 
ants was  upon  condition  "that  in  the  judgment  of  the  board  of  di- 
rectors of  said  company  a  sufficient  amount  is  Subscribed  to  the  cap- 
ital stock  of  said  company  on  or  before  the  first  day  of  April,  1871,  to 
grade  and  bridge  the  road,  including  the  right  of  way  from  South 
Pittsburgh  to  West  Brownsville."  The  board  of  directors,  on  the 
first  day  of  April,  1871,  passed  a  resolution,  "that,  in  the  judgment 
of  this  board,  the  conditions  named  are  fully  complied  with  ;  that  suf- 
ficient stock  has  been  subscribed  to  grade  and  bridge  the  road,  includ- 
ing the  right  of  way  from  South  Pittsburgh  to  West  Brownsville."  *  *  * 

The  third  assignment  of  error  is  to  the  rejection  of  an  offer  to  prove, 
in  substance,  that  the  agent  of  the  defendants  by  whom  the  subscrip- 
tion had  been  procured  before  it  was  reported  to  or  accepted  by  the 
company,  at  the  request  of  the  plaintiff,  agreed  to  hold  back  the  sub- 
scription until  he  should  authorize  him  to  hand  it  to  the  company,  and 
that  afterward  a  third  person,  not  a  member  of  the  board,  obtained 
possession  of  the  paper,  under  pretense  of  merely  wishing  to  look  at 
it,  put  it  into  his  pocket,  and  without  consent  of  the  agent  or  defend- 
ant, delivered  it  to  the  company.  We  think  this  evidence  ought  to 
have  been  received.  It  is  true,  as  a  general  rule,  that  delivery  of  a 
bond  or  deed  as  an  escrow  can  not  be  made  to  the  obligee  or  grantee. 
That  principle,  however,  does  not  apply  in  this  case.  When  a  de- 
livery of  an  absolute  deed  is  made  to  the  party,  his  acceptance  is 
presumed  prima  facie,  because  it  is  for  his  benefit.  Then  subse- 
quent acceptance  relates  to  the  first  delivery.  So  it  might  have  been 
now,  had  the  subscription  been  absolute,  but  it  is  different  when  the 
condition  imposes  a  burden  upon  the  other  party.  He  must  then  ex- 
pressly or  impliedly  accept  before  the  contract  becomes  completely 
binding  on  both  parties.     When  suck  contract  is  made  with  an  agent 

'Only  the  part  of  opinion  relating  to  the  one  point  given. 
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he  may  ivelt  agree  to  hold  it  as  an  escrow.     Until  both  sides  agree,  if 
irrevocable  by  one  it  must  be  also  by  the  other.     Martin,  the  agent, 
had  no  authority  to  accept  the  conditions,  and  was  not  incapacitated 
from  making  such  an  agreement  by  hig  relation  to  the  company. 
Reversed. 

Note.  See,  also,  1889,  Minneapolis  Threshing  Machine  Co.  v.  Davis,  40 
Minn.  110,  supra,  p.  492;  1897,  Oilman  v.  Gross,  97  Wis.  224;  23  Am.  &  Eng. 
Ency.,  p.  790;  Beach,  §610;  Clark,  §113;  Cook,  §60;  Elliott,  §357;  Mora- 
wetz,  §§  69,  851 ;  II  Thompson,  §  1253. 


ARTICLE    V.       FRAUD    AND    ]yiISTS&.KE    IN    SUBSCRIPTIONS. 

/  \ 

Sec.  125.    Fraud.  |         \ 

MARTIN  Et  Al.  v.  SOUThWlEM  LAND  Co.  Et  ^l.' 

1896.    In  the  Supreme  Court  of  'Appbals  of  Virginia.     94  Va. 
Rep.  28-59,  6  ^™-  ^  Eng.  Corp.  Cas.  (N.  S.)  312. 

[Suit  by  various  parties  against  the  land  company,  among  others 
being  one  by  the  Bank  of  Salem,  a  judgment  creditor  suing  on  behalf 
of  itself  and  others,  the  land  company  and  its  stockholders  to  en- 
force their  stockholders'  liability  for  vmpaid  stock.  Many  of  the 
stockholders  answered  that  their  subscriptions  had  been  obtained 
fraudulently,  and  they  had  promptly  repudiated  them,  and  asked  to 
have  them  rescinded.  Decree  of  a  fro  rata  assessment  against  the 
stockholders  to  pay  the  debts  was  rendered,  from  which  an  appeal 
was  taken.] 

Buchanan,  J.  *  *  *  Another  ground  on  which  the  appellants 
claim  that  they  are  not  liable  for  their  subscription  contracts  is,  that  they 
were  induced  to  become  subscribers  by  the  false  and  fraudulent  rep- 
resentations of  the  company  or  its  agents.  One  of  the  false  and 
fraudulent  representations  which  it  is  alleged  was  made  to  certain  of 
the  appellants  was,  that  there  was  no  promoter's  fund  except  $10,000 
of  the  paid-up  stock  of  the  company,  when,  in  fact,  two  of  the  pro- 
moters of  the  scheme,  Crabtree  and  Bowman,  were  to  receive  the  sum 
of  $20,000  additional,  in  money,  and  that  they  did  receive  the  greater 
part  thereof.  To  others  it  was  represented  that  among  the  subscrib- 
ers to  the  stock  of  the  company  were  two  well-known  business  men,  of 
much  experience  and  large  wealth,  when,  in  fact,  one  of  them  had 
made  no  subscription  at  all,  and  the  other  had  subscribed  for  a  much 
less  sum  than  was  represented.  And  tO/ others  still  both  these  repre- 
sentations were  made. 

If  it  be  assumed  that  these  representations  were  made  and  relied 
on ;   that  they  were  not  true,  and  were  sufficient  to  entitle  the  appel-  • 
lants  to  have  their  contracts  rescinded,  and  the  money  paid  by  them 
refunded,  as  between  themselves  and  the  Land  Company,  did  they 

'  Statement  of  facts  abridged,  arguments  omitted  and  the  part  of  the  opin- 
ion relating  to  the  one  point  only  given. 
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show  themselves  entitled  to  such  relief  as  against  the  creditors  of  the 
Land  Company,  whose  debts  were  decreed  to  be  paid  in  the  court 
below  ? 

It  appears  that  a  meeting  of  the  stockholders  had  been  called  for 
the  17th  of  May,  1892,  to  consider  the  affairs  of  the  company.  A 
majority  of  the  stock  not  being  represented  on  that  day,  a  committee 
was  appointed  to  prepare  a  statement  in  regard  to  its  affairs,  and  the 
secretary  was  instructed  to  send  a  copy  of  th^t  statement  to  each  stock- 
holder, and  urge  him  to  be  present"  at  an  adjourned  meeting  of  the 
company,  to  be  held  on  the  9th  of  .June,  following.  Pursuant  to  that 
resolution,  the  following  statement  was  prepared  and  sent  to  the 
stockholders : 

"a  circular  of  information  for  stockholders  of  the  south 
salem  land  company." 

"The  following  is  a  copy  of  the  prospectus  under  which  the  stock 
to  the  Soutfi  Salem  Land  Company  was  subscribed : 

"The  South  Salem  Land  Company,  of  Salem,  Virginia,  owns  306 
acfes  of  land,  lying  on  the  east  side  of  the  Salem  Development  Com- 
pany, south  of  the  Salem  Improvement  Company,  and  southwest  of 
the  Riverside  Land  Company,  and  is  known  as  the  Colonel  Jack 
farm. 

"This  land  cost  the  company  $81, zoo  in  cash,  and  $10,000  in 
paid-up  stock.  The  capital  stock  of  the  company  is  $300,000,  di- 
vided into  shares  of  $10  each,  only  $250,000  of  which  shall  be  issued 
unless  necessary  for  the  special  betterment  of  the  land  in  the  future, 
and  $10,000  of  which  is  the  paid-up  stock  referred  to  above.  It  is 
proposed  to  sell  $1240,000  of  the  stock  on  the  following  terms :  Ten 
per  cent,  payable  on  March  20,  and  ten  per  cent,  on  April  20,  1890, 
and  ten  per  cent,  payable  on  March  20,  1891.  It  is  guaranteed  that 
only  the  above-named  assessments  will  be  made. 

"We,  the  undersigned,  subscribe  to  the  amounts  opposite  our 
names  upon  the  above-named  conditions. 

"Under  the  above  prospectus  subscription  lists  were  sent  by  the  sev- 
eral agents  for  the  whole  amount  of  the  $240,000  stock,  but  only  on 
19,541  shares  have  the  three  assessments  been  nearly  all  paid.  On 
the  remaining  5,088  shares  on  the  list  nothing  has  been  paid,  and  the 
stock  advertised  and  offered  for  sale  was  withdrawn  for  want  of  bid- 
ders. While  every  effort  will  be  made  to  collect,  it  is  found  that  a 
large  per  cent,  of  the  lists  is  insolvent.  If  we  had  $3  per  share  on 
those  shares,  this  amount,  $i5;440,  would  be  sufficient  for  our  neces- 
sities, and  enable  us  to  carry  on  the  affairs  of  the  company  suc- 
cessfully. 

"We  now  absolutely  need  about  $12,000  for  present  pressing 
dues.  If  this  amount  can  not  be  raised  now,  a  forced  trustee's  sale 
of  the  property  will  be  the  inevitable  result. 

"The  stockholders  can  not  be  further  assessed  by  the  company,  un- 
less the  stockholders  themselves  vote  to  make  the  assessment. 

"A  single  ten  per  cent,  assessment  would  relieve  the  condition  of 
things  now  and  secure  the  stockholders  further  advantages. 
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'Be  sure  to  come  or  send  your  proxy  to  the  meeting. 
Salem,  Va.,  June  i,  1892." 

The  indebtedness  oi  the  land  company  at  that  time  was  more  than 
$40,000.  Its  assets,  independent  of  its  stock  subscriptions,  consisted 
of  tl.  ^  tract  of  land  mentioned  in  the  prospectus,  which,  it  seems,  had 
never  been  assessea  for  the  purposes  of  taxation  at  more  than  $18,000, 
and  -which,  wnen  sold  in  December,  1893,  only  brought  $10,000,  and 
upon  1,  resale  in  February,  1894,  $9,000.  Upon  its  stock  subscrip- 
tions, c-n  which  no  part  of  the  30  per  qent.  called  for  had  been  paid, 
there  was  a  little  over  $15,000  due,  but  the  larger  part  of  it  was  due 
from  insolvent  parties.  There  was  also  a  small  balance  due  from 
stockholJers  belonging  to  the  class  who  had  made  payments  on  their 
stock  subscriptions.  The  land  company  was  not  only  unable  to  meet 
its  debts  as  tney  became  due,  but  assets  were  altogether  insufficient  to 
pay  its  liabjlities.  Unless  the  stockholders  were  willing  to  make  ad- 
ditional payments  upon  their  stock,  which  the  company  admitted  it 
had  no  right  to  call  for  under  its  guarantee  to  them,  the  land  of 
the  company,  which  was  its  principal  asset,  and  the  development  and 
sale  of  which  was  the  chief  object  of  its  creation,  would  be  sold  at  a 
trustee's  sale  for  the  residue  of  the  purchase  price. 

No  provisions  having  been  made  by  the  company  or  its  stockholders 
to  meet  the  indebtedness,  the  trustee  gave  notice  that  he  would,  on 
the  i8th  day  of  August,  1892,  sell  the  land.  On  the  loth  of  that 
month  the  sale  was  enjoined  by  an  order  entered  in  the  case  of  the 
South  Salem  Land  Co.  v.  Hansbrough,  Trustee,  etc.  The  bill  in 
that  case  did  not  claim  that  the  debt  for  which  the  land  was  adver- 
tised to  be  sold  was  not  just,  due  or  unpaid,  but  alleged  that  there 
were  clouds  upon  its  title  which  ought  to  be  removed  before  sale,  and 
that  the  notice  of  sale  was  not  in  conformity  with  the  provisions  of  the 
deed  of  trust. 

At  the  October  term  following  of  the  circuit  court,  two  judgments 
were  rendered  against  the  land  company,  one  in  favor  of  the  Bank  of 
Salem,  and  the  other  in  favor  of  the  Pittsburg  Bridge  Company,  for 
sums  aggregating  more  than  $11,000.  Upon  these  judgments  execu- 
tions were  issued  and  returned  "no  property  found." 

In  December  of  the  same  year  the  Bank  of  Salem  and  the  bridge 
company  instituted  suit  against  the  land  company  and  its  stockholders 
for  the  purpose  of  subjecting  its  assets,  including  the  unpaid  subscrip- 
tion of  its  stockholders,  to  the  payment  of  their  debts  and  the  debts 
of  the  other  creditors  of  the  company  who  would  come  in  and  con- 
tribute to  the  expenses  of  the  suit. 

In  that  case  the  appell-ants  (except  in  three  cases,  which  will  be 
hereafter  considered)  for  the  first  time  took  steps  to  have  their  sub- 
scription contracts  rescinded. 

A  party  who  has  been  induced  to  subscribe  for  stock  in  a  corpo- 
ration by  false  or  fraudulent  representations  as  to  a  material  fact  upon 
which  he  had  the  right  to  rely,  and  did  rely,  is  entitled  .to  have  the 
contract  rescinded  in  the  same  manner  as  if  the  question  had  arisen 
between  two  natural  persons,  provided  the  question  arises  between 
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the  contracting  farties  and  the  rights  of  third  persons  are  not  in- 
volved. I  Morawetz  on  Corporations,  §  io8;  2  Thompson  on 
Corporations,  §  1361  ;  i  Cook  on  Stock  and  Stockholders,  etc., 
§§  151-161. 

A  contract  procured  by  a  fraud  is  not  void,  but  voidable  only,  at  the 
option  of  the  party  defrauded.  It  is  binding  upon  him  until  rescinded, 
and,  if  before  he  exercises  the  option  to  rescind,  innocent  third  par- 
ties have,  in  reliance  of  the  fraudulent  contract,  acquired  rights  which 
would  be  prejudiced  by  its  rescission,  they  may  generally  have  it  en- 
forced for  their  benefit,  although  the  party  by  whose  fraud  it  was  pro- 
cured could  not  do  so.  Oakes  v.  Turquand,  etc.  (House  of  Lords), 
2  English  and  Irish  Appeal  Cases,  L.  R.  325 ;  Tennent  v.  City  of 
Glascow  (House  of  Lords),  4  Appeal  Cases,  L.  R.  615  ;  2  Thomp- 
son on  Corporations,  §  1363;   2  Morawetz  on  Corporations,  §  839. 

This  principle  is  founded  in  reason  and  justice.  If  one  of  two  in- 
nocent persons  must  suffer  from  the  misconduct  of  a  third,  the  burden 
must  fall  upon  the  one  whose  conduct  enabled  the  third  person  to 
perpetuate  the  wrong  complained  of. 

If  a  person  is  induced  by  fraud  to  sell  his  property,  and  it  passes 
into  the  hands  of  an  innocent  purchaser  for  value  before  his  contract 
by  which  he  sold  has  been  rescinded,  he  must  bear  the  loss  rather  than 
the  innocent  purchaser. 

In  an  ordinary  partnership  it  is  impossible  for  one  partn^er  to  retire 
from  or  to  repudiate  the  partnership  to  the  prejudiceof  the  partner- 
ship creditors.  He  may  have  been  induced  to  enter  into  the  partner- 
ship, by  the  false  or  fraudulent  representations  of  the  other  partners, 
and  this  may  be  a  sufficient  ground  for  relief  against  them,  but  it  is 
no  ground  for  getting  rid  of  the  firm's  liabilities  to  its  creditors. 

The  shareholders  in  a  corporation  are  the  real  parties  in  interest. 
They  furnish  the  capital  and  receive  the  profits.  As  was  said  by  Mr. 
Justice  Miller,  in  Sawyer  v.  Hoag,  17  Wall.  610,  the  corporation  '.'is 
but  the  representative  of  its  stockholders,  and  exists  mainly  for  their 
benefit,  and  is  governed  and  controlled  by  them  through  officers 
whom  they  elect,  and  the  interest  and  power  of  legal  control  of  each 
shareholder  is  in  exact  proportion  to  his  amount  of  stock." 

In  the  case  of  Oakes  v.  Turquand,  etc.,  cited  above,  it  was  held 
by  the  House  of  Lords  that,  after  the  winding  up  of  a  joint  stock  com- 
pany had  commenced,  a  stockholder  could  not  have  his  contract  re- 
scinded for  fraud  in  its  procurement.  The  decision  was  based  upon 
the  ground  that  innocent  third  parties  acquired  rights  which  would  be 
defeated  by  the  rescission.  In  that  case  the  decision  of  Lord  Camp- 
bell, in  Henderson  v.  Royal  British  Bank  (7  E.  &  B.  356),  was  ap- 
proved. Lord  Campbell  said  in  that  case:  "This, is  an  application  by 
a  creditor,  who,  upon  the  faith  of  the  party  who  was  then  a  share- 
holder, and  who  held  himself  out  to  the  world  as  a  shareholder,  and,, 
being  one,  gave  credit  to  the  bank.  He  has  obtained  judgment 
against  the  bank.  There  was  no  assets  of  the  bank  as  a  company, 
and  the  application  now  is  that  execution  may  issue  against  the  party 
individually.     It  would  be  monstrous  to  say  that  he,  having  become  a 
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partner  and  a  shareholder,  and  having  held  himself  out  to  the  world 
as  such,  and  having  so  remained  until  the  concern  stopped  payment, 
could,  by  repudiating  the  shares  on  the  ground  that  he  had  been  de- 
frauded, make  himself  no  longer  a  shareholder,  and  thus  get  rid  of 
his  liability  to  the  creditors  of  the  bank,  who  had  given  credit  to  it 
upon  the  faith  that  he  was  a  shareholder.  It  would  be  a  monstrous 
injustice,  and  contrary  to  all  principle."  Tennent  v.  City  of  Glascow 
Bank,  4  Appeal  Cases  (H.  L.)  615;  Stone  v.  City  and  County 
Bank,  3  C.  P.  Div.  282;  Wright's  Case,  L.  R.  7  Chy.  60;  Pugh  & 
Sharman's  Case,  L.  R.  13  Eq.  572;  2  Thompson  on  Corp.,  §§  1441, 
1442 ;    I  Cook  on  Stock  and  Stockholders,  §  163. 

In  this  country,  in  the  absence  of  statutory  provisions  upon  the  sub- 
ject, the  rule  seems  to  be,  says  Morawetz,  in  his  work  on  Corpora- 
tions, "that  a  shareholder  whose  contract  of  subscription  was  obtained 
by  fraud  would  be  liable  to  contribute  his  share  of  the  capital  upon 
the  insolvency  of  the  company,  so  far  as  this  may  be  required,  in 
order  to  satisfy  those  creditors  whose  claims  attached  before  he  elected 
to  disaffirm  the  contract."     Section  840. 

Thompson  says:  "It  may  be  concluded  from  a  number  of  Ameri- 
can cases  that  no  rescission  will  be  allowed  after  the  bankruptcy  or  in- 
solvency of  the  corporation  has  supervened  unless  under  very  excep- 
tional circumstances,  if  at  all;  and  further,  that  the  fact  that  the 
stockholder  was  induced  to  take  stock  by  false  representations  is  no 
defense  in  an  action  by  judgment-creditors  of  the  corporation  on  his 
statutory  liability."     2  Thompson  on  Corp.,  §  1450. 

Cook  says  upon  this  subject:  "In  this  country  the  effect  of  corpo- 
rate insolvency  upon  the  right  of  a  subscriber  to  rescind  his  contract 
for  fraud  has  not  been  passed  upon  as  often  as  in  England.  The  de- 
cisions, however,  clearly  hold  that  corporate  insolvency  is  a  bar  to 
such  rescission."      i  Cook  on  Stocks  &  Stockholders,  §§  163,  164. 

The  decisions  of  the  courts,  we  think,  sustain  the  doctrine  laid 
down  in  the  text-books,  that  a  person  who  has,  to  all  external  appear- 
ances, become  a  stockholder,  can  not,  as  to  creditors  who  may  have 
trusted  the  company  upon  the  faith  of  his  membership,  have  his  con- 
tract of  subscription  rescinded  upon  the  ground  of  fraud,  where  he  did 
not  repudiate  the  contract  and  take  steps  to  have  it  rescinded  before 
the  company  stopped  payment  and  became  actually  insolvent ;  cer- 
tainly not,  where  it  does  not  appear  that  he  was  diligent  in  discovering 
the  fraud,  and  prompt  in  repudiating  his  contract  after  it  was  discov- 
ered. Upton  v..  Tribilcock,  91  U.  S.  45 ;  Webster  v.  Upton,  91  U.  S. 
65;  Sanger  v.  Upton,  91  U.  S.  56;  Chubb  v.  Upton,  95  U.  S.  665; 
Ogilvie  V.  Knox  Ins.  Co.,  22  How.  380;  Tennent  v.  City  of  Glascow 
Bank,  4  Appeal  Cases  (H.  L.),  615;  Turner  v.  Granger,  etc., 
(Ga.),  38  Am.  Rep.  801;  Howard  v.  Glenn  (Ga.),  11  S.  E.  610; 
Saffold  V.  Barnes,  39  Miss.  399;   Duffield  v.  Barnum,  59  Mich.  272. 

Before  the  appellants  had  repudiated  their  contracts  the  land  com- 
pany was  insolvent.  It  was  insolvent,  whether  that  word  be  used  in 
its  restricted  sense  to  indicate  the  inability  of  an  individual  to  pay  his 
debts  as  they  become  due  in  the  ordinary  course  of  business,  or  in  its 
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general  or  popular  meaning,  to  denote  that  the  entire  assets  of  a 
debtor  are  insufficient  to  pay  his  debts.  Toof  v.  Martin,  13  Wall. 
40.  Not  only  was  this  true,  but  its  real  estate  had  been  advertised 
for  sale  for  the  purchase-money  yet  due  upon  it,  which  was  more  than 
it  was  worth.  Judgments  had  been  obtained  against  the  company, 
as  before  stated,  executions  issued  and  returned  "no  property  found," 
arid  a  creditor's  bill  filed  to  subject  its  assets  to  the  payment  of  its 
debts,  in  which  it  was  alleged  that  independent  of  its  unpaid  stock 
subscriptions  (which  the  company  admitted  it  had  no  right  to  collect, 
except  so  much  of  the  thirty  per  cent,  called  for  as  remained  unpaid) 
the  company  was  insolvent.  This  was  more' than  two  years  and  a 
half  after  their  subscriptions  had  been  made.  The  excuse  given  for 
this  delay  is  that  they  did  not  discover  the  fraud  complained  of  ear- 
lier. There  is  nothing  in  the  evidence  to  show  that  any  diligence  was 
exercised  by  them  to  discover  whether  the  alleged  false  representa- 
tions made  to  them  were  true  or  not. 

Tt  is  not  sufficient  in  a  case  like  this,  where  the  rights  of  creditors 
are  involved,  that  a  stockholder  should  be  prompt  in  repudiating  his 
contract  of  subscription  and  in  seeking  to  have  it  rescinded  after  the 
fraud  had  been  discovered,  but  he  must  be  diligent  also  in  discover- 
ing the  fraud.  Where  a  party  has  the  means  of  knowledge  or  dis- 
covery in  his  power,  he  will  be  deemed  to  know  all  that  with  ordi- 
nary care  and  diligence  he  might  have  obtained  knowledge  of.  A 
delay  which  might  be  of  no  consequence  in  an  ordinary  case,  may  be 
amply  sufficient  to  bar  the  title  to  relief ,  where  the  property  is  of  a 
speculative  character,  or  is  subject  to  contingencies,  or  where  the 
rights  and  liabilities  of  third  parties  have  been  in  the  meantime  varied. 
Parties,  it  is  said,  who  are  in  the  position  of  shareholders  in  compan- 
ies, if  they  come  to  the  court  to  be  relieved  from  their  shares  on  the 
ground  of  fraud,  must  come  with  the  utmost  diligence  and  prompti- 
tude. Kerr  on  Fraud  &  Mistake,  306,  etc.;  Morawetz  on  Corp., 
§§  108,  839;  Chubb  V.  Upton,  95  U.  S.  665;  Upton  v.  Tribilcock. 
91  U.  S.  45;  II  Thompson  on  Corp.,  §  1438,  etc.  *  *  * 
Affirmed. 

Note.  As  to  subscriptions  obtained  by  fraud,  see,  1852,  Connecticut,  etc., 
E.  Co.  V.  Bailev,  24  Vt.  465;  1856,  Hester  v.  Memphis,  etc.,  R.  Co.,  32  Miss. 
378;  1859,  Anderson  v.  New  Castle,  etc.,  R.  Co.,  12  Ind.  376,  74  Am.  Dec. 
218;  -1867,  Central  R.  Co.  v.  Kisch,  L.  R.  2  H.  L.  99;  1867,  Oakes  v.  Tur- 
quand,  L.  R.  2  H.  L.  325 ;  1869,  Smith  v.  Reese  River  Co.,  L.  R.  4  H.  L.  64 ;  1874, 
Upton  V.  Englehart,  3  Dill.  (C.  C.  U.  S.)  496;  1875,  Upton  v.  Tribilcock,  91 
U.  S.  45;  1877,  Getty  v.' Devlin,  70  N.  Y.  504;  1878;  Vreeland  v.  N.  J.  Stone 
Co.,  29  N.  J.  Eq.  188;  1878,  Jewett  v.  R.  Co.,  34  Ohio  St.  601;  1883,  City 
Bank  v.  Bartlebt,  71  Ga.  797;  1884.  Mont.  S.  R.  Co..  v.  Matthews,  77  Ala.  357; 
1893,  Howard  v.  Turner,  155  Pa.  St.  349;  1893,  Ramsey  v.  Mfg.  Co.,  116  Mo. 
313;  1896,  Hunter  v.  French,  etc.,  Co.,  96  Iowa  573;  1896,  Newton  Nat'l  Bank  v. 
Newzegin,  74  Fed.  Rep.  135, 33  L.  R.  A.  727 ;  1897,  Chicago  BIdg.  &  Mfg.  Co.  v. 
Summerour,  101  Ga.  820;  1897,  Garrison  v.  Electrical  Works,  55  N.  J.  Eq. 
708;  1898,  Barcus  v.  Gates,  89  Fed.  Rep.  783,  32  C.  C.  A.  337;  1898,  Franey 
V.  Park  Co.,  99  Wis.  40;  1S98,  Reyener  v.  Hubbard,  56  N.  Y.  Sup.  173;  1898, 
Re  International  Soc,  etc.,  1  Ch.  110,  77  L.  T.  R.  523.  Compare,  1849,  Dodg- 
son's  Case,  3  De  G.  &  S.  85 ;  1865,  Felgate's  Case,  2  De  G.  J.  &  S.  456 ;  1869, 
Oustarv.  Titusvi]leGas&  W.  Co.,-63  Pa.  St.  381;  1880,  Turner  v.  Ins.  Co., 
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65  Ga.  649;  1895,  St.  John's,  etc.,  Co.  v.  Hunger,  106  Mich.  90;  1897,  Trades- 
man's Nat'l  Bank  v.  Looney,  99  Tenn.  278,  38  L.  E.  A.  837. 

See,  also,  Boone,  §111;  Beach,  §§109,163;  Clark,  §101;  Cook,  §§136-170; 
Elliott,  §§369-376;  Morawetz,  §§94-117;  Taylor,  §§103,523-26;  II  Thomp- 
son, §§  1360-1506 ;  VII  Thompson,  §§  8635-40. 


Sec.  126.    Mistake. 

EOCKFORD,  EOCK  ISLAND  AND  ST.  IiOTJIS|R.  CO.  v.  SHUNICK.» 
1872.-  In  the  Supreme  Court  of  IllinSdiSj/  65  111.  Rep.  223-230. 

Mr.  Justice  McAllister.  This  was  a  proceeding  instituted  by- 
appellant  to  condemn  the  lands  of  the  appellee  for  the  uses  of  a  rail- 
road. The  land  was  situated  in  the  township  of  Spring  Grove,  War- 
ren county,  and  this  appeal  is  from  the  judgment  of  the  circuit  court 
of  that  county  in  favor  of  appellee  for  compensation  and  damages  on 
account  of  land  taken  and  damaged. 

To  defeat  appellee's  right  to  compensation  and  damages,  appel- 
lant introduced  in  evidence  on  the  trial  a  certain  instrument  in  writ-' 
ing,  to  which  appellant  was  only  a  beneficial  party,  if  any,  purport- 
ing to  have  been  executed  by  fifty-seven  persons,  including  the  ap- 
pellee, and  embracing  two  distinct  subjects :  (i)  That  of  conditional 
subscription  to  the  stock  of  appellant's  corporation.  (2)  That  of 
securing  to  appellant  the  right  of  way  through  said  township. 

The  part  of  the  instrument  relating  to  subscription  has  no  relevancy 
whatever  to  this  controversy,  But  it  is  claimed  by  appellant's  coun- 
sel that  the  other  part  of  the  supposed  agreement  cut  off  appel- 
lee's entire  claim  for  either  compensation  or  damages,  and  this  is 
urged  upon  the  ground  of  estoppel  in  pais. 

The  terms  of  this  part  of  the  agreement  are  in  substance :  That  in 
order  that  tjie  right  of  way  might  be  made  secure  to  said  company, 
free  of  all  charge  and  expense,  and  that  the  company  might  not  be 
delayed  in  the  construction  of  its  line  through  said  township,  in  con- 
sideration of  one  dollar  to  the  undersigned  paid,  the  receipt  thereof 
acknowledged,  they,  the  undersigned,  jointly  and  severally  agree  to 
secure  to  the  company,  free  of  charge  and  expense  to  the  same,  the 
right  of  way  on,  over,  and  across  the  lands  in  said  township,  such 
right  of  way  to  include  a  strip  of  land  one  hundred  feet  in  width,  to 
be  described  as  a  strip  of  land  fifty  feet  in  width  on  each  side  of  the 
center  line. of  the  established  survey  of  sai(^  railroad,  on,  over,  and 
across  the  lands  in  said  township  of  Spring  Grove.     *     *     * 

The  appellant's  road  was  so  located  as  to  run  through  appellee's 
orchard  and  a  part  of  his  dwelling-house.  Appellee,  as  appears, 
without  controversy,  is  an  unlettered  man,  being  unable  to  either  read 
or  write.     While  at  work  in  his  field  he  was  approached  by  a  man 

'  Only  so  much  of  the  report  is  given  as  relates  to  the  single  point. 
35 — WiL.  Cases. 
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of  the  name  of  Holloway  w.ith  this  paper.  Holloway  knew  that  the 
man  was  unlettered.  He  did  not  read  the  paper  to  him,  and  stated 
only  that  part  which  related  to  the  subscription.  He  not  only  did  not 
read  or  state  that  part  of  the  instrument  relating  to  the  right  of 
way,  but  assured  appellee  that  he  could  obtain  compensation  for  his 
land  if  taken.  Holloway  testifies  that  he  signed  appellee's  name  to 
the  paper  by  his  direction.  From  this  fact  appellant's  counsel  insist 
that  Holloway  was  appellee's  agent,  and  that  being  so,  appellee  could 
not  avail  himself  of  the  misrepresentations  of  his  own  agent  to  avoid 
the  instrument.  On  this  ground  the  court  below  made  an  indefinite 
exclusion  of  the  evidence  showing  the  circumstances  under  which  the 
paper  was  executed,  but  refused  to  give  an  instruction  asked  by  ap- 
pellant directing  the  jury  to  disregard  it,  and  appellant  now  complains 
of  such  refusal.  Holloway  does  not  state  when  or  where  he  signed 
appellee's  name ;  but  only  that  he  did  it  by  his  direction.  It  must  have 
been  done  then  and  there  in  the  presence  of  appellee,  the  latter  merely 
using  Holloway's  hand,  as  it  were,  to  write  his  own  name,  or  at  some 
other  time  and  place,  in  the  absence  of  appellee,  Holloway  acting  in 
that  behalf  upon  an  alleged  authority  to  make  a  contract  for  appellee. 
If  he  so  acted  in  executing  it,  and  the  instrument  itself  amount  to  a 
contract  with  appellant,  it  was  one  virtually  for  the  sale  of  an  interest 
in  land,  and  the  authority  to  execute  it  as  agent  of  appellee  should 
have  been  in  writing.  If  the  name  was  signed  by  Holloway  in  ap- 
pellee's presence  and  at  his  request,  then  the  only  reason  which  could 
be  urged  why  it  was  not  within  the  statute  of  frauds  requiring  the  au- 
thority of  the  agent  to  be  in  writing,  would  be  that  appellee  merely 
employed  the  hand  of  Holloway  to  write  his  name,  and  that  in  such 
case  the  doctrine  of  agency  in  its  legal  sense  would  not  apply.  But 
assuming  that  to  be  the  case,  would  anybody  be  heard  to  contend  that 
although  Holloway  was  not  an  agent  in  such  sense  as  would  require 
his  authority  to  be  in  writing,  yet  he  must  be  regarded  as  one  to  the 
extent  of  precluding  appellee  from  setting  up  his  misrepresentation 
for  the  purpose  of  avoiding  the  instrument  in  the  hands  of  appellant? 
We  think  not.  Such  a  rule  would  snatch  the  shield  of  law  from  the 
wronged  and  bestow  it  upon  the  wrong-doer ;  would  take  it  from  the 
unlettered,  who  need  it  most,  and  give  it  to  those  against  whom  it 
ought  to  be  used.  The  appellant  could  not  seek  to  take  the  fruits  of 
the  contract  without  adopting  the  means  by  which  it  was  obtained. 
Besides,  if  the  execution  of  the  instrument  was  obtained  in  the  man- 
ner disclosed  by  the  evidence,  it  was  void  ab  initio.  It  is  laid  down 
in  Pigot's  case,  11  Rep.  27,  that  if  three  distinct  bonds  are  written 
upon  one  piece  of  parchment,  and  one  of  them  only  is  read  to,  the 
obligor,  and  he,  being  a  man  not  lettered,  seals  and  delivers  this  deed, 
it  is  good  for  that  which  was  read,  and  ab  initio  void  for  the  others ; 
and  it  is  further  said,  "that  every  deed  ought  to  have  writing,  sealing 
and  delivering,  and  when  anything  shall  pass  from  them  who  had  not 
understanding  but  by  hearing  only,  it  ought  to  be  read  also ;  and  it  is 
true  that  he  who  is  not  lettered  is  reputed  in  law  as  he  who  can  not  ■ 
see,  but  hear  only,  and  all  his  understanding  is  by  hearing;  and  so  a 


§  127  SUBSCRIPTION   BY   INFANTS.  S47 

man  who  is  lettered  and  can  not  see,  is,  as  to  this  purpose,  taken  in 
law  as  a  man  not  lettered ;  and  therefore  if  a  man  is  lettered  and  is 
blind,  if  the  deed  is  read  to  him  in  any  other  manner,  he  shall  avoid 
the  deed,  because  all  his  understanding  in  such  case  is  by  hearing." 
There  is  nothing  in  the  evidence  upon  which  to  predicate  negligence 
on  the  part  of  the  appellee.  The  mind  of  the  signer  did  not  accom- 
pany the  signature,  and  the  agreement  in  the  particular  in  question, 
at  least,  was  void.     Leach  v.  Nichols,  55  111.  273. 

We  are  of  the  opinion  that  the  supposed  agreement  was  not  suffi- 
cient in  any  view  to  cut  off  appellee's  right  to  compensation  and  dam- 
ages; that  substantial  justice  has  been  done  and  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed.  « 

JSTote.  As  to  mistake  of  fact,  generally,  see :  1431, 2  RoUe's  Abr.  28, 1.  5, 9  H.  6, 
596 ;  1506,  Keilway's  Eeports,  70 ;  1584,  Throughgood's  Case,  2  Co.  Rep.  9&, 
1  And.  129,  Moore  148;  1808,  Putnam  v.  Sullivan,  4  Mass.' 45;  1819,  Taylor 
V.  King,  6  Munf.  (Va.)  358;  1829,  Salem  M.  D.  Co.  v.  Eopes,  9  Pick.  (Mass.) 
187,  19  Am.  D.  363;  1858,  Cunningham  v.  Edgefield,  etc.,  E.  Co.,  2  Head  (39 
Tenn.)  23;  1858,  Diman  v.  Providence,  etc.,  E.  Co.,  5  E.  I.  130;  1863,  Swan 
V.  North  B.  A.  Co.,  2  Hurls.  &  0.  175,  32  L.  J.  E.  (N.  S.)  Exch.  273;  1868, 
Four  Mile  Valley  E.  Co.  v.  Bailey,  18  Ohio  St.  208;  1869,  Foster  v.  McKisson, 
L.  E.  4  C.  P.  704,  38  L.  J.  E.  (N.  S.)  310;  1870,  Leach  v.  Nichols,  55  111.  273; 
1871,  County  of  Schuylkill  v.  Copley,  67  Pa.  St.  386;  1871,  Eovegno  v.  Def- 
ferari,  40  Cal.  459;  1873,  Payson  v.  Withers,  5  Biss.  269;  1877,  Gibson  v. 
Pelkie,  37  Mich.  380;  1883,  Shelton  v.  Ellis,  70  Ga.  297  ;  1885,  Wood  v.  Boyn- 
ton,  64  Wis.  265;  1887,  Sherwood  v.  Walker,  66  Mich.  568;  1888,  Hechtv. 
Batcheller,  147  Mass.  335;  1893,  Brintnall  v.  Briggs,  87  Iowa  538;  1898,  Keene 
V.  Demelman,  172  Mass.  17;  1898,  Deseret  Nat'l  Bank  v.  Burton,  17  Utah  43; 
1898,  Gaffney  Mercantile  Co.  v.  Hopkins,  21  Mont.  13;  1898,  Eogers  v.  Pattie, 
96  Va.  498;  1899,  Hochstein  v.  Berghauser,  123  Cal.  681. 

As  to  mistakes  of  law,  see:  1822,  Storrs  v.  Barker,  6  Johns.  Ch.  (N.  Y.) 
166,  10  Am.  D.  316;  1828,  Hunt  v.  Rousmaniere,  1  Pet.  (26  U.  S.)  1;  1838, 
Bank  of  U.  S.  v.  Daniel,  12  Pet.  (37  U.  S.)  32;  1845,  Trigg  v.  Egad,  5  Humph. 
(Tenn.)  529,  42  Am.  D.  447;  1858,  New  Albany  &  S.  E.  Co.  v.  Fields,  10  Ind. 
187;  1860,  Goodenow  y.  Ewer,  16  Cal.  461,  76  Am.  D.  540;  1872,  Bailey  v. 
Hannibal,  etc.,  E.  Co.,  17  Wall.  (U.  S.)  96;  1876,  Selma,  etc.,  E.  Co.  v.  Ander- 
son, 51  Miss.  829;  1895,  Loftus  v.  Fischer,  106  Cal.  616;  1898,  Deseret  Nat'l 
Bank  v.  Burton,  17- Utah  43,53  Pac.  215.  See,  also,  Beach,  §105;  Clark, 
§196;  Cook,  §196;  Morawetz,  §97;  Taylor,  §527;  II  Thompson,  §§  1379, 
1393,  1719. 


ARTICLE  VI.   PARTIES  TO  THE  AGREEMENT. 

Sec.   127.     Infants. 

I 

FOSTEE  y.  OHASE  Et  Al. 

i  • 

1896.     In  THE  United  States  Circuit  Court,  District  op  Ver- 
mont.    75  FeS.  Rep.  797. 

This  was  a  suit  in  equity  by  Edwin\L.  Foster  against  Henry  Chase 
and  others  to  recover  an  assessmeriV  upon  the  stock  of  a  national 
bank. 
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Wheeler,  District  Judge.  The  defendant  bought  stock  in  the 
names  of  his  minor  children  in  the  First  National  Bank  of  Silver  City, 
N.  M.,  of  which  the  plaintiff  is  reiceiver,  and  this  suit  is  brought  for 
an  assessment  upon  it  made  by  the  comptroller  of  the  currency.  The 
plaintiff  claims  that  the  defendant  made  himself  liable  for  the  assess- 
ment because  of  the  incapacity  of  his  children  to  take  the  stock  an^ 
make  themselves  liable  for  it.  He  insists  that  they  only  are  the  share- 
holders, and  liable,  if  any  one  is.  Assent  is  necessary  to  becoming  a 
shareholder,  subject  to  this  liability,  in  a  national  bank.  Keyser  v. 
Hitz,  133  U.  S.  138,  10  Sup.  Ct.  29b.  Minors  do  not  seem  to  have 
anywhere  the  necessary  legal  capacity  for  that.  The  principles  upon 
which  this  disability  rests  are  elementary  and  universal,  i  Bl.  Comm. 
496 ;  2  Kent  Comm.  233.  In  buying  and  paying  for  this  stock,  and 
having  it  placed  on  the  books  of  the  bank,  the  defendant  acted  for 
himself;  in  having  it  placed  there  in  the  name  of  his  children,  as  with 
their  assent,  he  "assumed  to  act  for  them.  As  they  could  not  them- 
selves so  assent  as  to  be  bound  to  the  liabilities  of  a  shareholder,  they 
could  not  so  authorize  him  to  assent  for  them  as  to  bind  them.  To 
the  extent  that  they  could  not  be  bound  he  acted  without  legal  au- 
thority, and  bound  only  himself.  Story  Ag.,  §  280.  This  liability 
has  been  sought  for  defendant  to  be  likened  to  that  of  married  women 
becoming  shareholders ;  but  that  has  been  incurred  where,  and  be- 
cause, the  law  of  the  place  authorized  them  to  become  such.  Keyser 
V.  Hitz,  supra;  Bundy  v.  Cocke,  128  U.  S.  185,  9  Sup.  Ct.  242. 
No  law  confers  that  capacity  upon  infants,  but  the  banking  law  seems 
to  refer  this  liability  to  their  estates  in  the  hands  of  their  guardians. 
Rev.  Stat.  U.  S.,  §  5152. 

Decree  for  plaintiff. 

Note.  Infant^  as  shareholders.  In  the  case  of  Foster  v.  Wilson,  75  Fed. 
Rep.  797,  it  was  held  that  where  the  father  of  a  minor  had  subscribed  in  the 
minor's  name,  the  father  remained  liable  upon  an  assessment  made  before  the 
minor  came  of  age,  though  suit  for  its  collection  was  not  begun  till  after  he  had 
become  of  age  and  assented  to  holding  the  stock.  See,  1847,-  Cork,  etc.,  E.  v. 
Cazenove,  10  Q.  B.  935 ;  1849,  Newry,  etc.,  R.  v.  Ooombe,  3  Ex.  565 ;  1850,  North- 
western R.  Co.  v.  McMichael,  5 Ex.  114;  1852,  Dublin,  etc.,  R.  Co.  v.  Black, 8 
Ex.  181 ;  1868,  Robinson  v.Weeks,  56  Maine  102 ;  1868,  Lutnsden's  Case,  L.  R.  4 
Ch.  31 ;  1868,'  Hart's  Case,  L.  R.  6  Eq.  512 ;  1869,  Castello's  Case,  L.  R.  8  Eq. 
Oas.  504;  1870,  Mitchell's  Case,  L.  R.  9  Eq.  Cas.  363;  1870,  Symon's  Case, 
L.  R.  5  Ch.  App.  298;  1870,  Weston's  Case,  L.  R.  5  Ch.  App.  614;  1870, 
Ebbett's  Case,  L.  R.  5  Ch.  App.  302;  1871,  Baker's  Case,  L.  R.  7  Ch.  115; 
1872,  Gooch's  Case,  L.  R.  8  Ch.  App.  266;  1876,  Re  Nassau  Phos.  Co.,  L.  R.  2 
Ch.  D.  610;  1877,  Indianapolis  Chair  Co.  v.  Wilcox,  59  Irid.  429;  1886,  Crum- 
mey  v.  Mills,  40  Hun.  (N.  Y.)  370;  1886,  Hamilton,  etc.,  R.  v.  Townsend,  13 
Ont.  App.  534,  16  Am.  &  E.  0.  C.  645;  1889,  Chicago,  etc.,  Assn.  v.  Hunt,  127 
111.  257;  1892,  Re  Globe  M«t.  Ben.  Assn.,  63  Hun.  (N.  Y.)263;  3892,  Re 
Laxon,  etc.,  Co.,  3  Ch.  D.  555.  See,  also,  10  Am.  and  Eng.  Ency.,  634,  n.  2; 
Beach,  §§  128,  138,  303;  Clark,  §  98;  Cook,  §§  63,  250;  Elliott,  §366;  Mora- 
wetz,  §855;  Taylor,  §§  95,  515  n.,  586;  I  Thompson,  §1095;  II  Thompson, 
§§  1238,  2307,  2493 ;  III  Thompson,  §§  3271-4 ;  VII  Thompson,  §§  8162,  8708 ;  n. 
18  Am.  St.  Rep.  615. 
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Sec.  128.     Married  women. 

HAHNS  &  BEOS'.  IpPEAL] 


If 


i886.     In  the   Supreme   Court  of  Pb^n^j^vania.     15  Am.  & 
Eng.  Corp.  Cas.  537,   18  Weekly  Notes' of  Cases  294. 

[Appeal  by  complainants  from  a  decree  of  the  common  pleas  court 
dismissing  a  bill  in  equity  to  charge  defendant  Arndt  upon  unpaid 
subscription  to  the  stock  of  an  iron  company.  The  iron  company  being 
authorized  to  increase  its  capital  stock,  called  for  subscriptions  upon 
the  express  condition  that  none  were  to  be  binding  unless  $175,000 
were  subscribed.  This  sum  was  subscribed,  but  $1,350  of  it  were  by 
married  women.  Dr.  Arndt  had  subscribed  for  twenty  shares,  but 
had  paid  nothing  and  attended  no  meetings.] 

Trunkey,  J.  *  *  *  In  this  case  no  fraud  is  alleged.  The  subscriptions 
of  the  married  women  were  carelessly  accepted  as  valid  by  those  who 
were  active,  but  Mr.  Arndt  in  no  instance  was  an  active  party.  It  does 
not  appear  that  he  knew  that  the  amount  of  the  subscriptions  of  the  mar- 
ried women  was  necessary  to  make  up  the  requisite  sum  prior  to  the 
beginning  of  this  suit.  Married  women  can  hold  stock  and' transfer 
it,  but  the  statute  does  not  empower  them  to  contract  to  pay  for  stock. 
Their  subscriptions  create  no  obligations  on  their  part.  As  to  them 
the  contracts  are  void.     »     *     * 

Affirmed. 

Note.    See  note  to  next  case,  p.  552. 


Sec.  129,  Same. 

NATIONAL  COMMERCIAL  BANlt  v.lMoDONNELL.^ 

1890.    In  the  Supreme  Court  of  AlabXmav      92  Ala.  Rep.  387— 
399,  9'  So.  Rep.  14I1,    ; 

Appeals  from  the  chancery  court  of  Mobile;" 

There  are  four  appeals  embraced  in  this  one  record — all  involve 
similar  questions,  are  included  in  one  cause  of  action,  and  are  de- 
cided by  one  decree  of  the  chancellor. 

The  bill  was  filed  by  the  appellees  as  creditors,  and  sought  to  sub- 
ject the  stockholders  of  the  Alabama  Gold  Life  Insurance  Company, 
an  insolvent  corporation  that  had  made  a  general  assignment,  to  a 
personal  liability  to  the  extent  of  the  stock  owned  by  them  in  said  in- 
solvent corporation.  The  answers,  contentiohs  and  accompanying 
facts,  as  well  as  the  effect  of  the  decree  rendered,  are  sufficiently 
shown  in  the  opinion.  The  chancellor  held  in  his  decree  that  the 
complainants  were  entitled  to  the  relief  prayed  for,  and  so  ordered. 

'Only  so  much  as  refers  to  the  single  point  is  given. 

'  Only  the  part  of  the  opinion  relating  to  the  one  point  is  given. 
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It  is  from  this  decree  that  .the  present  appeal  is  prosecuted,  and  the 
same  is  here  assigned  as  error. 

Clopton,  J.  *  *  *  In  the  cases  of  A.  P.  Bush  and  L.  C.  Dorgan, 
the  facts  are  substantially  alike,  and  the  questions  raised  are  identical. 
The  amendment  of  the  bill,  filed  September  5,  1887,  exhibited  a  list 
of  the  stockholders  on  October  6,  1886.  In  this  list  Mrs.  Bush,  wife 
of  A.  P.  Bush,  and  Mrs.  Dorgan,  wife  of  L.  C.  Dorgan,  appear  as 
the  holders  of  twenty  shares  each ;  and  they  were  made  parties  to  the 
amended  bill.  Having  filed  pleas  of  coverture,  the  bill  was  dismissed 
as  to  them,  and  amended  so  as  to  aver  that  the  wife  of  the  appellant, 
Bush,  did  not  own  any  of  the  property  as  her  equitable  separate  es- 
tate, and  did  not  personally  subscribe  for  or  purchase  any  of  the 
shares,  but  that  her  husband  subscribed  for  or  purchased  them,  and 
caused  them  to  be  placed  on  the  books  of  the  company  in  her  name. 
The  amendment  of  the  bill  makes  substantially  the  same  allegations 
as  to  the  shares  in  the  name  of  Mrs.  Dorgan.  The  answers  of  ap- 
pellants, which  are  sworn  to,  deny  that  they  ever  owned  the  stock 
held  by  their  wives,  or  furnished  the  money  to  pay  for  them,  and  also 
that  the  stock  was  purchased  with  funds  belonging  to  the  wife's  stat- 
utory separate  estate.  It  will  be  obseWed  that  the  bill  fails  to  allege 
that  the  wives  had  no  statutory  separate  estate.  The  evidence  shows 
that  a  certificate  for  ten  shares  of  stock  was  issued  December  i, 
1868,  and  certificates  for  the  other  ten  shares  were  issued  February 
18,  1882,  to  Mrs.  Bush ;  and  a  certificate  for  twenty  shares  was  is- 
sued April  19,  1875,  to  Mrs.  Dorgan;  which  stood  thereafter  on  the 
books  of  the  company  in  their  names,  respectively.  Bush  and  Dor- 
gan each  owned  thirty-five  shares,  for  which  certificates  were  issued 
in  their  names,  and  the  books  showed  that  they  were  the  holders  of 
such  shares.  On  the  pleadings  and  evidence,  the  chancellor  rendered 
a  decree  against  each  of  the  appellants  for  the  aggregate  amount  of 
the  stock  held  in  his  own  name,  and  that  which  stood  in  the  name  of 
his  wife.  What  follows  will  be  understood  as  the  expression  of  my 
individual  views  as  to  the  personal  liability  of  the  husbands. 

It  is  conceded  that,  at  common  law,  when  the  husband  subscribes 
for  stock  in  the  name  of  his  wife,  he  will  be  held  liable  for  the  sub- 
scription as  the  real  owner.  The  rule  rests  on  the  incapacity  of  a 
married  woman  to  subscribe  for  stock,  and  as  she  can  not  make  a 
binding  contract,  whoever  subscribes  in  her  name  becomes  personally 
liable.  At  common  law  a  married  woman  has  no  material  rights  as 
regards  shares  of  stock  subscribed  for  or  purchased  by  her.  The 
statutes  in  force  at  the  time  of  the  purchase  of  the  stock  in  question 
abrogated  the  marital  rights  of  the  husband  as  to  the  wife's  statutory 
separate  estate.  By  jhe  statute  her  property  was  vested  in  him,  not 
as  husband^  but  as  her  trustee,  and  as  such  he  was  clothed  with  large 
discretionary  powers  to  invest  her  funds  as  be  deemed  most  beneficial 
for  her,  and  if  he  purchased  personal  property  with  her  money,  taking 
the  title  in  her  name,  while  as  trustee  he  was  entitled  to  the  possession 
and  income,  she  was  the  legal  owner.  Evans  v.  English,  61  Ala. 
416;   Daniel  v.  Hardwick,  88  Ala.  557.     The  husband  may  invest 
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her  money  in  the  stock  of  incorporated  companies,  which  thus  be- 
comes her  separate  estate,  as  well  as  other  personaf  property. 

The  supreme  court  of  the  United  States,  in  a  recent  case,  held  that 
a  married  woman,  in  the  District  of  Columbia,  may  become  a  holder 
of  stock  in  a  national  banking  association,  assuming  all  the  liabilities 
of  a  shareholder,  though  the  consideration  may  have  proceeded  from 
the  husband,  and  that  coverture  does  not  prevent  the  recovery  of  a 
judgment  against  her  for  the  amount  of  an  assessment  levied  upon  the 
shareholders  to  pay  the  corporate  debts.  Keyzer  v.  Hitz,  133  U.  S. 
138.  This  conclusion  is  based  on  the  fact  that  the  statute  imposing 
liability  on  the  stockholders  makes  no  exception  in  favor  of  married 
women.  Whether,  under  our  statutes,  the  rules  of  the  common  law 
are  displaced  so  far  as  to  render  a  married  woman  individually  liable 
for  the  debts  of  the  corporation  and  authorize  a  personal  judgment 
against  her,  are  questions  not  before  us  and  as  to  which  we  express  no 
opinion.  In  Simmons  v.  Dent,  15  Mo.  App.  288,  it  was  held  that, 
under  a  statute  whereby  a  married  woman  may  become  a  stockholder, 
a  transfer  of  stock  from  the  husband  to  the  wife  is  valid  and  relieves 
him  from  liability  on  the  stock  the  same  as  though  he  had  transferred 
it  to  another  person. 

That  a  married  woman  may  become,  by  a  purchase  of  shares,  a 
stockholder  in  an  incorporated  company  under  our  statute,  can  not 
well  be  questioned.  The  liability  of  the  shareholders,  additional  to 
the  common  law  liability  for  unpaid  subscriptions,  is  statutory.  Im- 
posing a  liability  which  did  not  exist  at  common  law,  the  statute  will 
not  be  extended  by  construction  so  as  to  include  persons  who  are  not 
the  equitable  or  real  owners  of  the  stock,  or  in  whom  the  legal  title  is 
not  vested — -who  are  not  stockholders,  neither  equitably  nor  legally. 
Cook  on  Stock  and  Stockholders,  §  214.  When  money  of  the  wife's 
statutory  separate  estate  is  invested  by  her  husband  as  a  trustee  in  the 
purchase  of  stock,  he  is  not  the  owner,  has  no  beneficial  interest  therein, 
and  enters  into  no  contractual  relations,  express  or  implied,  with  the 
corporation.  It  is  true  that,  under  the  statutes  in  force  at  the  time  of 
the  purchase  of  the  stock,  a  married  woman  had  no  capacity  to 
make  contracts  subjecting  her  to  personal  liability,  or  charging  her  stat- 
utory separate  estate.  But  whether  the  husband,  subscribing  for 
stock  in  the  name  of  his  wife,  would  be  liable  for  the  unpaid  sub- 
scriptions, is  not  the  question  presented  for  decision.  It  may  be  that 
he  would  be  liable,  under  the  rule  laid  down  in  Wilder  v.  Abernethy, 
54  Ala.  644,  that  no  title  to  property  purchased  on  her  credit  passes 
to  her,  the  contract  of  purchase  not  being  a  charge  on  her  separate 
estate,  and  if  purchaseU  by  the  husband  on  the  credit  of  the  wife,  it 
becomes  his  property.  A  different  question  arises  where  property  is 
purchased  with  the  separate  money  of  the  wife,  paid  for  a  real  in- 
vestment of  her  funds  by  the  husband  as  her  statutory  trustee.  In 
such  case  the  contract  of  purchase,  the  investment,  bound  the  wife. 
It  appearing  that,  in  each  case,  the  stock  was  purchased  by  the  husband 
for  the  wife  in  his  capacity  of  trustee  under  his  statutory  powers,  paid 
for  with  the  moneys  of  her  separate  estate,  the  certificates  issued  in 
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her  name,  standing  on  the  btfoks  of  the  company  as  the  owner  hold- 
ing the  legal  title,  and  the  husband's  name  not  appearing  on  the 
books  as  the  owner,  or  as  holding  the  stock  in  trust,  he  can  not  be  re- 
garded, in  my  opinion,  as  a  stockholder,  in  the  meaning  of  the  consti- 
tutional and  statutory  provisions  imposing  the  additional  individual 
liability.  But  as  to  this  conclusion,  the  other  members  of  the  court 
differ  with  me,  holding  that,  as  a  married  woman  was  incapable  un- 
der the  statute. of  making  a  contract  binding  her  personally,  or  charg- 
ing her  statutory  separate  estate,  the  common  law  rule,  which  makes 
the  husband,  when  he  subscribes  for  stock  in  the  name  of  his  wife, 
personally  liable  on  the  subscription,  applies,  and  subjects  him  to  the 
additional  liability  imposed  by  the  statute  on  the  stockholders  to  the 
extent  of  their  stock. 

As  to  Bush  and  Dorgan,  affirmed. 

Note.  Married  women  as  shareholders.  See,  1847,  Porter  v.  Bank  of  Rutland, 
19  Vt.  410;  1849,  Angae'  Case,  1  De  G.  &  Sm.  560;  1849,  Slaymaker  v.  Bank 
of  Gettysburg,  10  Pa.  St.  373;  1850,  White's  Case,  3  De  G.  &  Sm.  157;  1853, 
Dalton  V.  Midland,  etc.,  E.,  13  C.  B.  474;  1860,  Luard's  Case,  1  De  G., 
F.  &  J.  533 ;  1860,  In  matter  of  Reciprocity  Bank,  22  N.  Y.  9 ;  1864,  Hill  v. 
Pine  River  Bank,  45  N.  H.  300 ;  1866,  Matthewman's  Case,  L.  R.  3  Eq.  Cas.  781 ; 
1868,  Butler  v.  Cumpston,  L.  R.  7  Eq.  Cas.  16;  1872,  Pugh  &  Sharman's  Case, 
L.  R.  13  Eq.  566;  1879,  Brown  v.  Bokee,  53  Md.  155;  1880,  Anderson  v.  Line, 
14  Fed.  Rep.  405;  1886,  Sayles  v.  Bates,  15  R.  I.  342;  1887,  Witters  v.  Sowles, 
32  Fed.  Rep.  767;  1890,  Kevser  v.  Hitz,  133 U.  S.  138;  1894,  Robinson  v.  Tur- 
rentine,  59  Fed.  Rep.  554;  1896,  Re  Married  Women's,  etc.,  18  Pa.  Co.  Ct.  492. 

See,  also,  14  Am.  &  Eng.  Ency.  680;  Beach,  §  139;  Cook,  §§66,  250,  319, 
396,  538;  Clark,  §98;  Elliott,  §346;  I  Thompson,  §§1096-7;  II 16.,  §2493; 
III  lb.,  §§  3103,  3211,  3275;  VII  lb.,  §&  8163,  8708. 


Sec.  130.    Aliens.    See  Regina  v.  Arnaud,    9  Adolpl.  &  E.  886, 
supra,  p.  58. 

Notes.  Aliens  as  shareholders.  See,  1806,  Ex  parte  Boussmaker,  13  Ves.  Jr. 
71;  1844,  Cammeyer  v.  IT.  G.  L.  Churches,  2  Sandf.  Ch.  (N.  Y.)  186;  1847, 
Commw.  V.  O'Donnell,  Brightly  N.  P.  (Pa.)  Ill ;  1869,  Hobbs  v.  Manhattan. 
Ins.  Co.,  56  Maine  417,  96  Am.  Dec.  472;  1871,  In  re  Journalist's  Fund,  etc., 
8Phila.  (Pa.)  272;  1873,  In  re  Charter,  etc.,  10  Phila.  (Pa.)  19;  1879,  In  re 
Charter,  etc.,  1  Leg.  Rec.  (Pa.)  133;  1880,  Humphreys  v.  Mooney,  6  Colo.  282; 
1890,  Commw.  v.  Hemmingway,etc.,  131  Pa.  St.  614,  7  L.  R.  A; 357;  1895,  Re 
Italian  Mut.  Ben.  Assn.,  15  Pa.  Co.  Ct.  644;  1897,  Re  Charter"  St.  Ladislaus. 
,19  Pa.  Co.  Ct.  25;  1899,  Bhen  v.  Rand,  77  Minn.  110,  79  N.  W.  606,  46  L.  R.  A. 
618  note. 

State  statutes  frequently  provide  that  incorporators,  or  a  part  of  them,  shall 
be  citizens  of  the  state  granting  the  charter.  Such  provisions  are  undoubt- 
edly valid,  for  the  state  can  grant  or  withhold  its  corporate  franchises  at  its 
pleasure.  It,  however,  perhaps  is  questionable  whether  a  state  can  confine 
the  stockholders  or  subscribers  to  the  stock  to  residents  or  citizens  of  the 
state  creating  the  corporation,  without  violating' section  2,  article  iv,  of  the 
■United  States  constitution,  providing  that  "the  citizens  of  each  state  shall  be 
entitled  to  all  the  privileges  and  immunities  of  citizens  in  the  several 
states." 

But  see,  1890,  Commw.  v.  Hemmingway,  131  Pa.  St.  614;  1898,  State  v. 
Travelers'  Ins.  Co.,  70  Conn.  590;  1899,  Blien  v.  Rand,  77  Minn.  110,  79 
N.  W.  606. 
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Sec.  131.     Private  corporations. 

THE  DENNY  HOTEL  CO.,  Appellant,  v.  JOH^  SO'hEAM,  Respondent." 

1893.    ^^^  "^^^  Supreme  Court  of  Washington.      6  Wash.  Rep. 
134-138'  36  Am.  St.  Repi  130. 

\        I 
Dunbar,  C.  J.    *    *    *    Second.  Can  a  co/poration  under  the  laws 

of  this  state  become   an  incorporator 'by -subscribing   for  shares  in 

another  corporation.?     *     *     * 

As  to  the  second  proposition,  a  corporation  can  only  be  formed  in 
the  manner  provided  by  law,  and  has  only  such  powers  as  the  law 
specially  confers  upon  it.  We  do  not  think  that  a  corporation  was 
within  the  contemplation  of  the  legislature  when  they  used  the  ex- 
pression, "two  or  more  persons,"  in  §  1498,  Gen.  Stat.  It  is  true 
that  §  1709,  Code  Proc,  provides  that  the  term  "person"  may  be 
construed  to  include  the  United  States,  this  state,  or  any  state  or  ter- 
ritory, or  any  public  or  private  corporation,  as  well  as  an  individfial. 
But  it  does  not  follow,  by  any  means,  that  the  term  "person"  is  al- 
ways to  be  construed  as  a  private  corporation,  any  more  than  it  is 
always  to  be  construed  as  the  United  States. 

Morawetz  on  Private  Corporations,  §  433,  says:  "A  corporation 
can  not,  in  the  absence  of  express  statutory  authority,  become  an  in- 
corporator by  subscribing  for  shares  in  a  new  corporation ;  nor  can  it 
do  this  indirectly  through  persons  acting  as  its  agents  or  tool^ ; "  cit- 
ing Central  R.  Co.  v.  Pennsylvania  R.  Co.,  31  N.  J.  Eq.  475.  The 
author,  continuing,  says,  "The  right  of  forming  a  corporation  is  con- 
ferred by  the  incorporation  laws  only  upon  persons  acting  individu- 
ally, and  not  upon  associations.  " 

This,  it  seems  to  us,  for  manifest  and  manifold  reasons,  is  in  accord- 
ance with  public  policy,  and  we  therefore  decide  that  under  the  ex- 
isting laws  of  this  state  one  corporation  can  not  subscribe  to  the  capi- 
tal stock  of  another  corporation.  And,  in  any  event,  in  this  case  the 
amount  of  the  capital  stock  of  the  building  company  was  so  exceed- 
ingly small,  compared  with  the  amount  of  the  liability  which  it  sought 
to  assume  (its  subscribed  stock  being  $64,000  and  its  capital  stock 
only  $54,000),  that  there  was  no  apparent  ability  to  pay  the  amount 
subscribed ;  and  while  it  may  be  true  that  a  party's  contract  will  not 
be  held  void  if  it  is  not  apparent  that  he  is  worth  the  entire  amount  of 
money  necessary  to  carry  it  out  at  the  time  it  is  made,  yet  the  disparity 
here  is  too  great,  and  there  is  not  only  not  "an  apparent  ability  to 
pay,"  but  there  is  an  apparent  inability  to  pay. 

We  find  no  error  in  the  proceediags  in  the  court  below,  and  the 
judgment  is  therefore  affirmed. 

Stiles,  Anders  and  Scott,  JJ.,  concur. 

HoYT,  J.,  disqualified. 

Note.     See,  infra,  under  Powers  of  Corporations,  p.  1051,  et  seq. 
'Only  that  part  of  opinion  relating  to  the  one  point  given. 
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Sec.  132.    Municipal  corporations. 

COLE  V.  LA  GKANGE.' 
1884.   In  THE  Supreme  CoWr  OF  theIUnited  States.    113  U.  S. 


This  was  an  action  to  recover  mS-'Smount  of  coupons  for  interest 
from  January  i,  1873,  to  January  i,  1880,  attached  to  twenty-five 
bonds,  all  exactly  alike,  except  in  their  numbers,  and  one  of  which 
was  as  follows : 

"United  States  op  America.  \ 

State  op  Missouri,  City  op  La  Grange.  / 

"No.  23.  $1,000 

"Know  all  men  by  these  presents,  that  the  city  of  La  Grange  doth, 
for  a  good,  sufficient  and  valuable  consideration,  promise  to  pay  to 
thft  La  Grange  Iron  and  Steel  Company,  or  bearer,  the  sum  of  $1,000 
in  current  funds,  thirty  years  after  the  date  thereof,  at  the  Third  Na- 
tional Bank,  city  of  New  York,  together  with  interest  thereon,  at  the 
rate  of  eight  per  cent,  per  annum,  payable  annually  in  current  funds 
on  the  first  day  of  each  January  and  July  ensuing  the  date  hereof,  on 
presentation  and  surrender  of  the  annexed  interest  coupons  at  said 
Third  National  Bank. 

"This  bond  is  issued  under  an  ordinance  of  the  city  council  of  the 
said  city  of  La  Grange,  passed  and  approved  September  22,  187 1, 
under  and  in  pursuance  of  an  act  of  the  legislature  of  the  state  of 
Missouri,  entitled  'An  act  to  amend  an  act  entitled  an  act  to  incorpo- 
rate the  city  of  La  Grange,'  approved  March  9,  1 871,  which  became 
a  law  and  went  into  force  and  effect  from  and  after  its  said  approval. 

"This  bond  to  be  negotiable  and  transferrable  by  delivery  thereof. 

"In  testimony  whereof,  the  city  council  of  the  city  of  La  Grange 
hath  hereunto  caused  to  be  affixed  the  corporate  seal  of  said  city,  and 
these  presents  to  be  signed  by  the  mayor  and  countersigned  by  the 
clerk  of  the  city  council  of  said  city  this  14th  day  of  December,  1871. 
PQ     ,-,  "J.  A.  Hay,  Mayor. 

L^^^^-l  "R.  McChesney,  Clerk." 

The  petition  alleged  that  the  city  of  La  Grange,  on  the  14th  of  De- 
cember, 1871,  executed  the  twenty-five  bonds,  and  delivered  them  to 
the  La  Grange  Iron  and  Steel  Company,  under  and  by  virtue  of  the 
authority  contained  in  section  i  of  article  vi  of  the  city  charter,  as 
amended  by  an  act  of  the  legislature  of  Missouri,  approved  March  9, 
1871  (which  section,  as  thus  amended,  was  set  forth  in  the 
petition),  and  under  and  by  virtue  of  an  ordinance  of  the  city, 
dated  September  22,  1871,  by  which  an  election  was  author- 
ized to  be  held  in  the  city  on  October  4,  1871,  to  test  the  sense 
of    the    people   of    the    city   upon    the    question    of    issuing  bonds; 

'Arguments  omitted. 
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that  in  compliance  with  the  ordinance  and  with  the  city  charter,  an 
election  was  held,  at  which  the  proposition  was  adopted  by  a  two- 
thirds  vote  of  the  qualified  voters ;  and  that  on  September  i,  1872, 
the  plaintiff  bought  the  twenty-five  bonds,  for  value,  relying  upon  the 
recitals  on  their  face,  and  without  knowledge  of  any  irregularity  or 
defect  in  their  issue  ;  of  all  which  the  defendant  had  notice,  by  means 
whereof  the  defendant  became  liable  and  promised  to  pay  to  the 
plaintiff  the  sum  <|pecified  in  the  coupons,  according  to  their  tenor 
and  effect.  . 

The  answer  denied  all  the  allegations  of  the  petition ;  and  for 
further  answer  averred  that  the  act  of  the  legislature  mentioned  in 
the  petition,  approved  March  9,  1871,  attempted  to  give,  and  in 
terms  did  give,  to  the  city  authority  to  make  gifts  and  donations  to 
private  manufacturing  associations  and  corporations;  that  the  city 
council,  purporting  to  act  under  such  authority,  by  an  ordinance 
adopted  September  22,  1871  (which  was  referred  to  in  the  answer) ,  did 
submit  to  a  vote  of  the  citizens  a  proposition  to  give  or  donate  to  the 
La  Grange  Iron  and  Steel  Company,  a  private  manufacturing  company, 
formed  and  established  for  the  purpose  of  carrying  on  and  operating  a 
rolling-mill,  the  sum  of  $200,000;  that,  in  accordance' with  that  ordi- 
nance, the  bonds  of  the  city  were  issued  to  said  manufacturing  com- 
pany, which  was  a  strictly  private  enterprise,  formed  and  prosecuted 
for  the  purpose  of  private  gain,  and.  which  had  nothing  whatever  of 
a  public  character ;  and  that  it  was  incompetent  for  the  legislature  to 
grant  authority  to  cities  or  towns  to  make  donations  and  issue  bonds 
to  mere  private  companies  or  associations  having  no  public  functions 
to  perform,  and  the  act  of  the  legislature  and  the  ordinance  of  the 
city  were  void;  wherefore,  the  bonds  and  coupons  were  issued  with- 
out any  legal  authority,  and  were  wholly  void. 

To  this  answer  the  plaintiff  filed  a  general  demurrer,  which  was 
overruled  by  the  court,  and  the  plaintiff  electing  to  stand  by  his  de- 
murrer, judgment  was  entered  for  the  defendant.  19  Fed.  Rep. 
871.     The  plaintiff  sued  out  this  writ  of  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court.  He  recited 
the  facts  as  above  stated  and  continued : 

The  general  grant  of  legislative  power  in  the  constitution  of  the 
state  does  not  enable  the  legislature,  in  the  exercise  either  of  the  right 
of  eminent  domain  or  in  the  right  of  taxation,  to  take  private  prop- 
erty, v/ithout  the  owner's  consent,  for  any  but  a  public  object.  Nor 
can  the  legislature  authorize  counties,  cities  or  towns  to  contract  for 
private  objects  debts  which  must  be  paid  by  taxes.  It  can  not,  there^ 
fore,  authorize  them  to  issue  bonds  to  assist  merchants  or  manufactur- 
ers, whether  natural  persons  or  corporations,  in  their  private  business. 
These  limits  of  the  legislative  power  are  now  too  firmly  established 
by  judicial  decisions  to  require  extended  argument  upon  the  subject. 

In  Loan  Association  v.  Topeka,  20  Wall.  655,  bonds  of  a  city, 
issued,  as  appeared  on  their  face,  pursuant  to  an  act  of  the  legislature 
of  Kansas,  to  a  manufacturing  corporation,  to  aid  it  in  establishing 
shops  in  the  city  for  the  manufacture  of  iron  bridges,  were  held  by 
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this  court  to  be  void,  even  in  the  hands  of  a  purchaser  in  good  faith 
and  for  value.  A  like  decision  Was  made  in  Parkersburg  v.  Brown, 
106  U.  S.  487.  The  decisions  in  the  courts  of  the  states  are  to  the 
same  effect.  Allen  v.  Jay,  60  Maine  124;  Lowell  v.  Boston,  iii 
Mass.  454;  Weismer  v.  Douglas,  64  N.  Y.  91 ;  In  re  Ei^reka  Co., 
96  N.  Y.  42  ^  Bissell  v.  Kankakee,  64  111.  249 ;  English  v.  People, 
96  111.  566 ;  Central  Branch  Union  Pacific  Railroad  v.  Smith,  23 
Kan.  745.  ^ 

We  have  been  referred  to  no  opposing  decision.  The  cases  of 
Hackett  v.  Ottawa,  99  U.  S.  86,  and  Ottawa  v.  National  Bank,  105 
U.  S.  342,  were  decided,  as  the  chief  justice  pointed  out  in  Ottawa 
V.  Carey,  108  U.  S.  no,  118,  upon  the  ground  that  the  bonds  in 
suit  appeared  on  their  face  to  have  been  issued  for  municipal  pur- 
poses, and  were  therefore  valid  in  the  hands  of  bonajide  holders.  In 
Livingston  v.  Darlington,  loi  U.  S.  407,  the  town  subscription  was 
toward  the  establishment  of  a  state  reform  school,  which  was  un- 
doubtedly a  public  purpose,  and  the  question  in  controversy  was 
whether  it  was  a  corporate  purpose,  within  the  meaning  of  the  con- 
stitution of  Illinois.  In  Burlington  v.  Beasley,  94  U.  S.  310,  the  grist 
mill  held  to  be  a  work  of  internal  improverrient,  to  aid  in  constructing 
which  a  town  might  issue  bonds  under  the  statutes  of  Kansas,  was  a 
public  mill  which  ground  for  toll  for  all  customers.  See  Osborne  v. 
Adams  County,  106  U.  S.  181,  and  109  U.  S.  i;  Blair  v.  Cuming 
County,  III  U.  S.  363.  Subscriptions  and  bonds  of  towns  and  cities, 
under  legislative  authority,  to  aid  in  establishing  railroads,  have  been 
sustained  on  the  same  ground  on  which  the  delegation  to  railroad  cor- 
porations of  the  sovereign  right  of  eminent  domain  has  been  justified, 
the  accommodation  of  public  travel.  Rogers  v.  Burlington,  3  Wall. 
654;  Queensbury  V.  Culver,  19  Wall.  83;  Loan  Association  v.  To- 
peka,  20  Wall.  661,  662;  Taylor  v.  Ypsilanti,  105  U.  S.  60.  Stat- 
utes authoriziflg  towns  and  cities  to  pay  bounties  to  soldiers  have  been 
upheld  because  the  raising  of  soldiers  is  a  public  duty.  Middleton  v. 
Mullica,  112  U.  S.  433;  Taylor  v.  Thompson,  42  111.  9;  Hilbish  v. 
Catherman,  64  Pa.  St.  154;  State  v.  Richland,  20  Ohio  St.  362  j 
Agawam  v.  Hampden,  130  Mass.  528,  534. 

The  express  provisions  of  the  constitution  of  Missouri  tend  to  the 
same  conclusion.  It  begins  with  the  Declaration  of  Rights,  the  six- 
teenth article  of  which  declares  that  "no  private  property  ought  to  be 
taken  or  applied  to  public  use  without  just  compensation."  This 
clearly  presupposes  thab  private  property  can  not  be  taken  for  private 
use.  St.  Louis  County  Court  v.  Griswold,  58  Mo.  175,  193;  3  Kent 
Com.  339  note,  340.  Otherwise,  as  it  makes  no  provision  for  com- 
pensation except  when  the  use  is  public,  it  would  permit  private  prop- 
erty to  be  taken  or  appropriated  for  private  use  without  any  compen- 
sation whatever.  It  is  true  that  this  article  regards  the  right  of  emi- 
nent domain,  and  not  the  power  to  tax;  for  the  taking  of  property  by 
taxation  requires  no  other  compensation  than  the  tax-payer  receives 
in  bei^g  protected  by  the  government,  to  the  support  of  which  he  con- 
tributes.    But,  so  far  as  respects  the  use,  the  taking  of  private  prop- 
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erty  by  taxation  is  subject  to  the  same  limit  as  the  taking  by  the  right 
of  eminent  domain.  Each  is  a  taking  by  the  state  for  the  public  use, 
and  not  to  promote  private  ends. 

The  only  other  provisions  of  the  constitution  of  Missouri  havin'g 
any  relation  to  the  subject,  are  the  following  sections  of  the  eleventh 
article : 

"Sec.  13.  The  credit  of  the  state  shall  not  be  given  or  loaned  in 
aid  of  any  person,  association  or  corporation,  nor  shall  the  state  here- 
after become  a  stockholder  in  any  corporation  or  association,  except 
for  the  purpose  of  securing  loans  heretofore  extended  to  certain  rail- 
r9ad  corporations  in  the  state. 

"Sec.  14.  The  general  assembly  shall  not  authorize  any  county, 
city,  or  town  to  become  a  stockholder  in,  or  loan  its  credit  to,  any 
company,  association  or  corporation,  unless  two-thirds  of  the  quali- 
fied voters  of  such  county,  city  or  town,  at  a  regular  or  special  elec- 
tion, to  be  held  therein,  shall  assent  thereto." 

Both  these  sections  are  restrictive  and  not  enabling.  The  thirteenth 
section  peremptorily  denies  to  the  state  the  power  of  giving  or  lending 
its  credit  to  or  becoming  a  stockholder  in  any  corporation  whatever. 
The  aim  of  the  fourteenth  section  is  to  forbid  the  legislature  to  au- 
thorize counties,  cities  or  towns,  without  the  assent  of  the  tax-payers, 
to  become  stockholders  in  or  to  lend  their  credit  to  any  corporation 
however  public  its  object;  State  v.  Curators  State  University,  57  Mo, 
178  ;  not  to  permit  them  to  be  authorized,  under  any  circumstances, 
to  raise  or  spend  money  for  private  purposes. 

It  is  averred  in  the  answer,  and  admitted  by  the  demurrer,  that  the 
La  Grange  Iron  and  Steel  Company,  to  which  the  bonds  were  issued, 
was  "a  private  manufacturing  company,  formed  and  established  for 
the  purpose  of  carrying  on  and  operating  a  rolling-mill,"  and  "was  a 
strictly  private  enterprise,  formed  and  prosecuted  for  the  purpose  of 
private  gain,  and.  which  had  nothing  whatever  of  a  public  character." 
The  ordinance  referred  to  shows  that  the  mill  was  to  manufacture 
railroad  iron  ;  but  that  is  no  more  a  public  use  than  the  manufacture 
of  iron  bridges,  as  in  the  Topeka  case,  or  the  making  of  blocks  of 
stone  or  wood  for  paving  streets.  There  can  be  no  doubt,  therefore, 
that  the  act  of  the  legislature  of  Missouri  is  unconstitutional,  and  that 
the  bonds  expressed  to  be  issued  in  pursuance  of  that  act  are  void 
upon  their  face. 

As  for  this  reason  the  action  can  not  be  maintained;  it  is  needless 
to  dwell  upon  the  point  that  the  answer  demurred  to,  besides  the  spe- 
cial defense  of  the  unconstitutionality  of  the  act,  contains  a  general 
denial  of  the  allegations  in  the  petition.  That  point  was  mentioned 
and  passed  over  in  the  opinion  of  the  circuit  court,  and  was  not 
alluded  to  in  argument  here,  the  parties  in  effect  assuming  the  general 
denial  in  the  answer  fo  have  been  withdrawn  or  waived,  and  the  case 
submitted  for  decision  upon  the  validity  of  the  special  defense. 

Judgment  affirmed. 

Note.  Subscriptions  hy  municipal  corporations.  There  is  no  implied  authority 
to  sabscribe.     1863,  Gelpcke  v.  Dubuque,  1  Wall.  (U.  S.)  175;  1873,  State  v. 
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Saline  Co.  Ct.,  51  Mo.  350;  1880,  "WeiKhtman  v.  Clark,  103  U.-S.  256;  1883, 
City  of  Jonesboro  v.  Cairo,  etc.,  110  U.  S.  192;  1888,  Kelley  v.  Milan,  127 
U.  S.  139. 

The  legislature  may  authorize  the  municipal  corporation  to  subscribe, 
1837,  Goddin  v.  Crump,  8  Leigh  (Va.)  120;  1852,  Slack  v.  Maysville  &  L.  R., 
13  B.  Mon.  (Ky.)  1;  1853,  Sharpless  v.  Mayor,  etc.,  21  Pa.  St.  147,  59  Am. 
D.  759;  1858,  Knox  Co.  v.  Aspinwall,  21  How.  (U.S.)  539;  1871,  lieaVen- 
worth  Co.  V.  Miller,  7  Kan.  479;  1871,  Walker  v.  Cincinnati,  etc.,  21  Ohio 
St.  14,  8  Am.  Bep.  24;  1871,  Ex  parte  Seima,  etc.,  45  Ala.  696,  6  Am.  Eep.  722; 
1873,  Harcourt  v.  Good,  39  Tex.  456;  1873,  Pine  Grove  Tp.  v.  Talcott,  19 
Wall.  (86  U.  S.)  666;  1874,  Loan  Assn.  v.  Topeka,  20  Wall.  (87  U.  S.l  655; 
1876,  Williams  v.  Duanesburg,  66  N.  Y.  129 ;  1877,  Quincy,  etc.,  R.  v.  Morris, 
84  111.  410;  1882,  Lyons  v.  Chamberlain,  89  N.  Y.  578;  1892,  Doon  Tp.  v. 
Cummins,  142  U.  S.  366;  1893,  Barnum  v.  Okolona,  148  U.  S.  393;  1895,  Fol- 
som  V.  Ninety  Six,  159  U.  S.  611. 

But  see,  contra,  1868,  McClure  v.  Owen,  26  Iowa  243;  1870,  People  v. 
Salem,  etc.,  20  Mich.  452;  1871,  People  v.  State  Treas.,  23  Mich.  499. 


See.  133.     State  or  national  g0Kei^1n)ent. 

BANK  OF  THE  UNITED  STATES  1  PLASTER'S  BANK  OF  GEORGIA.' 

1834.    In  the  Supreme  Court  c*-  the  United  States.    9  Wheat. 
(U.  S.)  Re\).  904I913. 

[Suit  by  plaintiff  upon  promissory  notA  of  defendant  payable  to  a 
person  named  or  bearer  and  duly  wans:ffirred  to  plaintiff.  The  de- 
fendant bank  pleads  to  the  jurisdictiaa.^f  the  United  States  Circuit 
Court  of  Georgia  (where  the  case  was  tried  and  certified  to  the 
supreme  court  on  a  division  of  opinion),  alleging  that  the  state  of 
Georgia  was  a  stockholder,  and  raising  the  question  as  to  whether  the 
state  was  therefore  a  party  defendant  in  the  case.] 

Marshall,  C.  J.  *  *  *  It  is,  we  think,  a  sound  piinciple  that  when 
a  government  becomes  a  partner  in  any  trading  company,  it  divests 
itself,  so  far  as  concerns  the  transactions  of  that  company,  of  its 
sovereign  character  and  takes  that  of  a  private  citizen.  Instead  of 
communicating  to  the  company  its  privileges  and  its  prerogatives,  it 
descends  to  a  level  with  those  with  whom  it  associates  itself,  and 
takes  the  character  which  belongs  to  its  associates,  and  to  the  business 
which  is  to  be  transacted.  Thus,  many  states  of  this  Union,  who 
have  an  interest  in  banks,  are  not  suable  even  in  their  own  courts, 
yet  they  never  exempt  the  corporation  from  being  sued.  The  state  of 
Georgia,  by  giving  to  the  bank  the  capacity  to  sue  and  be  sued,  vol- 
untarily strips  itself  of  its  sovereign  character  so  far  as  respects  the 
transactions  of  the  bank,  and  waives  all  the  privileges  of  that  char- 
acter. As  a  member  of  a  corporation,  a  government  never  exer- 
cises its  sovereignty.  It  acts  merely  as  a  corporator  and  exercises  no 
other  power  in  the  management  of  the  affairs  of  the  corporation  than 
are  expressly  given  by  the  incorpoi-ating  act. 

'  Only  so  much  of  opinion  given  as  relates  to  the  Character  of  a  state  as  a 
stockholder. 
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The  government  of  the  Union  held  shares  in  the  old  Bank  of  the 
United  States ;  but  the  privileges  of  the  government  were  not  im- 
parted by  that  circumstance  to  the  bank.  The  United  States  was  not 
a  party  to  suits  brought  by  or  against  the  bank  in  the  sense  of  the 
constitution.  So  with  respect  to  the  present  bank.  Suits  brought  by 
or  against  it  are  not  understood  to  be  brought  by  or  against  the  United 
States.  The  government,  by  becoming  a  corporator,  lays  down  its 
sovereignty  so  far  as  respects  the  transactions  of  the  corporation  and 
exercises  no  power  or  privilege  which  is  not  derived  from  the  charter. 
We  think,  then,  the  Planter's  Bank  of  Georgia  is  not  exempted  from 
being  sued  in  the  federal  courts  by  the  circumstance  that  that  state  is 
a  corporator. 


Title  III.   The  Body  Corporate,  Its  Birth  and  Organization. 


CHAPTER  7. 
ORGANIZATION  AND  COMPLIANCE  WITH  CONDITIONS.' 

ARTICLE    I.       SCHEMES  OF  ORGANIZATION. 

See.  134.  (  i )  Under  the  King' s  Charter:  ,  This  usually  provides 
the  original  organization  in  the  charter  Stself .  See  supra,  The 
Charter  of  Dartmouth  College,  p.  426, land  l:«/r«,  p.  711. 


Sec.  135.     (2)  In  special  acts:   '\ 

(a)  The  act  itself  provides  the  originaF organization:     Illustra- 
tion,— Charter  of  Michigan  Central  R.  Co. 

"Sec.  1.  Be  it  enacted,  etc..  That  Williatn  Sturgess  (and  twenty-five  other 
persons  named)  and  such  other  persons  as  shall  associate  with  them  for  that 
purpose,  are  hereby  made  and  constituted  a  body  corporate  and  politic  by  the 
name  and  style  of  the  Michigan  Central  Railroad  Company,  with  perpetual 
succession,  etc.  (enumerating  various  powers  conferred).  , 

"Sec.  22.  The  corporate  stock  *  *  *  shall  be  $5,000,000  *  *  *  divided 
into  shares  of  f  100  each.  *  *  *  Provided,  The  company  may  commence 
business  whenever  $2,000,000  of  stock  shall  have  been  subscribed. 

"Sec.  23.  The  nine  persons  first  named  in  the  first  section  *  *  *  shall  be 
the  first  directory  of  said  company ;  and  at  their  first  meeting  they  shall  elect 
by  ballot  one  of  their  number  to  be  president,  a  majority  of  whom  shall  be 
competent  to  manage  the  affairs  of  the  company;  such  first  meeting  of  the 
directors  shall  be  held  at  a  time  and  place  to  be  fixed  by  a  written  agreement 
signed  by  all  of  said  directors.     *.    *    * 

"Sec.  24.  Said  directors,  or  a  majorityof  them,  may  open  books  to  receive 
subscri^tiaasjto  tEe  oaplliri  Mtock,  *  '"  "^  at  such  times  ana  place§~ae  they  or 
a  majorTEy  ofTHyiu  luny  apt)6int,  etc.    *     *    * 

"Sec.  25.  To  continue  the  succession  of  president  and  directors„jua£__di- 
rectora  shall  be  chosen  annually,  on  the  second  Monday  in  June,  at  such 
time  and  place  as  may  by  appuiitted  by  the  directors.     *    *     * 

"Sec.  27.   A  general  meeting  of  the  stockholders  of  said  company  shall  be 

^See  Angell  &  Ames,  ch.  2  and  3;  Beach,  §§9-16,  159-162;  Boone,  §§  26- 
34;  Claint,  §§  19-27,  41-45;  Cook,  §§  5,  183-6,  231-5;  Elliott,  §§  21-50;  Field, 
§  29;  1  Kyd,  ch.  3;  Morawetz,  ch.  2  and  9;  Taylor,  §§  72-90;  Thompson,  ch. 
1-18. 

(560) 
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holden  annually  at  the  time  and  place  appointed  for  the  election  of  direct- 
grsr-  ■"    "■    *■ 

"Sec.  31.  The  directors  shall  have  full  power  to  conduct  the  affairs  of  said 
company,  and  to  exercise  any  powers  which  said  company  might  exercise, 
except  where  provision  is  made  by  this  act  for  the  exercise  of  such  powers  by 
the  stockholders  at  their  annual  or  special  meetings,  or  where  the  powers  of 
the  directors  may  be  restrained  by  the  by-laws  of  said  company.  »  *  *  See  6 
Laws  of  Mich.  (1846J  No.  42,  p.  37,  et  seq. 


See.  136. 

(5)  The  law  provides  ioj^the  orglaiization  to  be  made  by  the 
persons  subscribing  for  the  stock.  Se-e  supra,  the  charter  of  the 
Baltimore  and  Ohio  R.  (/o.,  p.  427. 


Sec.  137.     (3)   Under 


(a)   By  deed  of  set 
the  organization  in  thp 
720,  and  Wordsworth, 


general  incoijwration  laws: 


lement;  this  method,  when  used,,  provided 
deed  itself,     feee  forms  in  2  Coke's  Inst. 
Stock  Compailies,  Part  II. 


Sec.  138.    Same. 

(3)  License  plan :     lUostration, — "fhe  Illinois  law. 


This  provides  that  "whenever  ariy-BJUBUer  of  persons,  not  less  than  three 
nor  more  than  seven,  shall  propose  to  form  a  corporation  *  *  *  they  shall 
make  a  statement  to  that  effect,  under  their  hands,  and  duly  acknowledged, 

*  *  *  setting  forth  najne,  *  *  *  object,  *  *  *  capital  stock,"  shares, 
location  of  office  and  duration,  not  exbeeding  ninety-nine  years,  which  state- 
ment shall  be  filed  with  the  secretary  of  state,  "who  shall  issue  to  such  per- 
sons a  license  as  commissioners  to  open  books  for  subscription  to  the  capital 
stock  of  said  corporation  at  such  times  and  places  as  they  may  determine. 

*  *  *'"  As  soon  as  the  capital  stock  shall  be  fully  subscribed,  "the  com- 
missioners shall  convene  a  meeting  of  subscribers  for  the  purpose  of  electing 
directors  or  managers  and  the  transaction  of  such  other  business  as  shall 
come  before  them."  Certain  notice  of  election  is  to  be  given,  and  voting  may 
be  by  proxy  or  cumulative.  "The  commissioners  shall  make  a  full  report  of 
their  proceedings,  including  therein  a  copy  of  the  notice,  *  *  *  a  copy  of 
the  subscription  list,  *  *  *  the  names  of  the  directors  or  managers  elected, 
and  their  respective  terms  of  oflBce,  which  report  shall.be  sworn  to  by  at  least 
a  majority  of  the  commissioners,  and  shall  be  filed  in  the  oifice  of  the  secre- 
tary of  state.  The  secretary  of  state  shall  thereupon  issue  a  certificate  of  the 
complete  organization  of  the  corporation,  making  a  part  thereof  a  copy  of  all 
papers  filed  in  his  office  in  and  about  the  organization  of  the  corporation,  and 
duly  authenticated  under  his  hand  and  seal  of  the  state,  arid  the  same  shall 
be  recorded  in  a  book  for  that  purpose,  in  the  office  of  the  recorder  of  deeds 
of  the  county  wheje  the  principal  office  of  such  company  is  located.  Upon 
the  recording  of  said  copy,  the  corporation  shall  be  deemed  fully  organized, 
and  may  proceed  to  business."  Revised  Statutes  of  Illinois,  1896,  act  of  April 
18,  1872,  in  force  July  1,  1872,  §§  2,  3  and  4. 

36— WiL.  Cases. 
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Sec.  139.    Same. 

The  neie  Kansas  law  (Laws  of  1898,  ch.  10,  approved  January  7,  1899) 
creates  a  charter  board,  composed  of  the  attorney-general,  the  secretary  of 
state  and  the  state  bank  commissioner,  to  whom  appUcation  (on  blanks  to  be 
furnished)  shall  be  made.  "The  board  shall  make  acareful_investigaiiiui-ef 
each  application  with  reference  to,  the  character  of  the  business  in  which  the 
<  pl-oposed  curportlLlOn  IS  10  eugage,  and  if  the  board  shall  determine  that  the 
business  is  one  for  which  a  corporation  jngy  1a,wfullY  b"  fprrnfiH,  and  that  ap- 
vUcants  are  acting  in  good  faith,  the  application  shall  be  granted,  and  the  sec- 
'ietary  61  me  ooard  (the  secretary  of  state)  shall  issue  a  certificate  setting- 
forth  the  fact  that  the  persons  named  in  the  application  have  been  author- 
ized by  the  charter  board  to  form  a  private  corporation,  as  set  forth  in  the 
application,  reciting  the  proposed  name  and  character  thereof."  §§  3a-3j.  A 
charter  must  be  prepared  stating  name,  purpose,  place  of  business,  term  of 
existence,  number  of  its  directors  or  trustees  and  the  names  and  residences  of 
those  who  are  appointed  for  the  first  year,  amount  of  capital  stock,  number  of 
shares,  names  and  addresses  of  shareholders  and  number  of  shares  held  by 
each.  n.  Charter  must  be  subscribed  and  acknowledged  by  five  persons, 
three  to  be  citizens  of  the  state,  and  shall  then  be  filed  with  the  secretary 
of  state,  and  be  recorded  by  him.  ^ee,  also,  Alabama  Civil  Code,  §§  1139-42. 


1        V 
Sec.  140.  Same.  ';       «, 

(c)    Organization  completed  before  application  made :     Illustra- 
tion,— Massachussets  law. 

Any  number  of  persons  may  associate  by  an  agreement  "which  shall  set 
forth  the  fact  that  the  subscribers  thereto  associate  *  *  *  with  the  intention 
of  forming  a  corporation,"  name,_mirpoBe,  location,  capital  stock,  and  num- 
ber  of  shares.  The  first  meettng^aTl  be  I'.illled  by  a  notice  signea  Dj^-one  or 
more  of  the  subscribers,  stating  time,  place  and  purpose,  served  seven  days, 
before  time  fixed  for  meeting.  At  such  meeting  "qn  organization  shall  be 
effected  by  the  choice  by  ballot  of  a  temporary  clerk,  who  shall  be  sworn, 
and  by  the  adoption  of  by-laws  and  the  election  (by  ballot  for  one  year)  of 
directors,  treasurer,  clerk  and  such  other  ofiicers  as  the  by-laws  may  provide ; 
but  at  such  first  meeting  no  person  shall  be  eligible  as  a  director  who  has  not 
subscribed  the  agreement  of  association.  The  temporary  clerk  shall  make 
and  attest  a  record  of  the  proceedings  until  the  clerk  has  been  chosen  and 
sworn,  including  a  record  of  such  choice  and  qualification."  "The  presi- 
dent, treasurer  and  a  majority  of  the  directors,  shall  forthwith  make,  sign 
and  swear  to  a  certificate  setting  forth  a  true  copy  of  the  agreement  of  asso- 
ciation with  the  names  of  the  subscribers  thereto,  the  date  of  the  first  meet- 
ing *  *  *  ajj^  shall  submit  such  certificate  and  also  the  records  of  the 
corporation  to  the  commissioner  of  corporations,  who  shall  examine  the 
same,  and  who  may  require  such  other  evidence  as  to  the  facts  of  the  case  as- 
he  may  judge  necessary.  The  commissioner,  if  it  appears  that  the  require- 
ments *  *  *  have  been  complied  with,  shall  certify  that  fact  and  his 
approval  of  the  certificate  by  indorsement  thereon.  Such  certificate  shall 
thereupon  be  filed  by  said  officers  in  the  oifice  of  the  secretary  of  the  com- 
monwealth, who  *  *  *  shall  issue  a  certificate,"  in  a  form  prescribed, 
under  his  signature  and  the  seal  of  the  commonwealth,  and  "such  certificate 
shall  have  the  force  and  effect  of  a  special  charter,  and  shall  be  conclusive 
evidence  of  the  existence  of  such  corporation.  He  shall  also  cause  a  record 
of  such  certificate  to  be  made,  and  a  certified  copy  of  such  record  may  be 
given  in  evidence  with  like  effect  as  the  original  certificate."  Public  Stat,  of 
Mass.  1882,  ch.  106,  §§  16-21. 


§  141  PROOF   OF   ORGANIZATION.  S^S 

In  many  of  the  states  it  is  required  or  customary  for  the  organization  for 
the  first  year,  or  at  least  the  first  directorate,  to  be  provided  for  in  the 
articles  of  association,  when  they  are  filed  with  the  required  officer. 

See  forms  in  American  Corp.  Legal  Manual  for  1899,  Arkansas,  California, 
Colorado,  Connecticut,  District  of  Columbia,  Idaho,  Indiana,  Iowa,  Kansas, 
Maine,  Maryland,  Michigan  (Mining  Companies),  Minnesota,  Missouri, 
Montana,  Nevada,  New  Mexico,  New  York,  North  Dakota,  Oklahoma,  Penn- 
sylvania, South  Dakota,  Texas,  Utah,  Virginia,  Washington,  Wyoming, 
Dominion  of  Canada,  Prince  Edward's  Island. 


Sec.  141.    Same.  ■ 

(d)   Organization  by  subscribers,  to  stock  after  the  articles  of 
incorporation  are  filed. 

See  note  to  State  v.  Fidelity,  etc.,  Ins.  Co.,  49  Ohio  St.  440,  supra,  p.  406.  In 
the  following  states,  it  seems  from  the  approved  forms  in  use  that  the  organ- 
ization is  to  take  place  after  the  stock  is  subscribed,  and  is  to  be  determined 
by  the  subscribers :  Arizona,  Delaware,  Florida,  Hawaii  (§  2028,  Civil  Code), 
Louisiana,  Nebraska,  New  Hampshire,  New  Jersey,  North  Carolina,  Ohio, 
Oregon,  Rhode  Island,  South  Carolina,  West  Virginia,  Wisconsin.  See  forms 
in  the  American  Corporation  Legal  Manual  for  1899 ;  Appendix,  infra,  Char- 
ter of  TJ.  S.  Steel  Corp. 


ARTICLE    II.       PROOFS  OF   ORGANIZATION.^ 


Sec.   142.     General_gresumption  or  regularity. 

PACKARD  Et  Al.  v.  OLD  COLONY  RAILROAD  COMPANY.' 

1897.     In  the  Supreme  Judicial  Court  of  Massachusetts.     168 
Mass.  Rep.  92-99. 

[In  1848  the  ancestor  of  plaintiff  executed  a  deed  conveying  the  land, 
for  the  taking  of  which  damages  were  asked,  to  Perkins  and  constitut- 
ing "a  committee  of  and  in  behalf  of  Village  Cemeteiy,  a  corpora- 
tion," for  the  use  and  behoof  of  said  corporation,  "except  that  the 
ground  shall  never  be  used  for  other  purposes  than  as  a  cemetery." 
E.espondent  introduced  the  corporation  record  book  showing  that  in 
1848  eleven  persons  desirous  of  forming  a  cemetery  corporation  under 
the  act  of  1S41,  had  a  meeting  called  according  to  the  statute,  at  which 
a  secretary,  presidenTaiicl  treasurer  were  chosen  anj  a  committee  ap- 
pointed to  draft  a  constitution  and  by-laws ;  the  record  did  not  show 
how  many  were  present.  In  1848  the  name  waS-idTi)beir;-aTrd~gTxteen 
nieetings"ui  all  wereTield  prior  to  1854,  when  the  corporation  seemed 
to  become  dormant.  In  1883  a  meeting  of  the  proprietors  was  called 
to  elect  officers  and  adqpt  by-laws,  and  several  meetings  followed,  at 

1  Statement  of  facts  abridged.    Only  part  of  opinion  relating  to  the  one 
point  given. 
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one  of  which  it  was  suggested  that  theoriginal  corporation  was  illegal 
because  the  recorHs  did  not  sliow  the  numKT'pr^ent^^Sj^^ 
tion  nreetmeT"an'g~at  a  silBsequent  meeting  it  waS-Suggeste3~that  the 
legrslatufe"bei  pe.titipiiedlQ.„re;est:ablish  the  corporation,  but  nothing 
was  done.  Records  showed  that  twenty-nme  burial  lots  had  been 
deeded  between  1849  and  1854.  The  act  of  1841  provided  that: 
"Any  ten  or  more  may  organize  a  corporation  for  the  purpose,"  etc., 
aAd,  "When  suqh  persons  are  organized,  etc.,  they  shall  become  a 

[corporation."     Plaintiff  claimed  there  had  been  no  valid  corporate 

:  organization.  ] 

I      Allen,  J,     It  will  be  seen  that  there  is  no  provision  in  the  statute 

'requiring  the  presence  of  any  particular  number  of  persons  at  tbe3irst 
meetingT"  Eleven  persons  signed1:he°application,  and  thus  expressed 
their  wish  and  intention  to  be  members  of  the  corporation.  This  was 
a  proceeding  analogous  to  the  signing  of  the  articles  of  agreement, 
which  was  deemed  essential  mostly  relied  on  by  the  petitioners.  Utley 
v.  Union  Tool  Co.,  ii  Gray  139.  Having  done  this,  it  was  not  neces- 
sary that  all  should  attend  the  first  meeting. 

Moreover,  even  if  itwerejieQess^xyJstlm  ♦'Obfi  present,  thpre  would 
be  a  presumption  that  this  requirement  had  been  complied  with.  The 
pre'suinptiori  of  regularity  extends  to  the  proceed^g;sj.n  the^organiz^tion 
of  corporations.  In  N^l'fagahsett  Bank  vTAtrahtTc  Silk  Co. ,  3  Met.  282, 
2S77it  was  said:  "The  maximof  lawis,  that  all  things  shall  be  presumed 
to  have  been  rightly  and  correctly  done,  until  the  contrary  is  proved. 
This  maxim  is  stated  and  explained,  and  many  instances  given  of  its 
application  to  corporations,  and  to  acts  and  doings  of  their  members, 
ofBcers  and  agents,  in  Bank  of  United  States  v.  Dandridge,  12  Wheat. 
64,  70.  As  the  corporation  could  not  proceed  lawfully  until  duly 
organized,  and  as  they  did  proceed  to  act  as  a  corporation,  this  pre- 
sumption has  its  effect."  This  doctrine  is  often  applied,  and  it  is  to 
be  assumed  that  ten_gersons  were  present  at  the  .first  jmeeting,  if  that 
numl?er  wasjiecess^yT  Wallace  v\  First  Parish  in  Townsend,  109 
Mass.  263;  Piatt  v.  Orover,  136  Mass.  115;  Commonwealth  v.  Carr, 
143  Mass.  84 ;  Commonwealth  v.  Woelper,  3  S.  &  R.  29 ;  Graves  v. 
Lynchburg  &  Salem  Turnpike  Co.,  4  Rand.  378;  Lauderdale  Peer- 
age, 10  App.  Cas.  692, 
Petition  dismissed. 

Note.  1827,  United  States  Bank  v.  Dandridge,  25  IT.  8.  (12  Wheat.)  64,  70,in- 
/j-a,  p.854il841,  Wescottv.  SilkOc,  3  Metcall  (Mass.)  282,287;  1844,Sasserv. 
State,  13  Ohio  453  (criminal  suit) ;  1858,  President  and  Trustees,  etc.,  v. 
Thompson,  20  111.  197  (charter  and  user) ;  1864,  Holmes  v.  Gilliland,  41  Barb. 
(N.  Y.)  568  (general  reputation);  1872,  Wallace  v.  First  Parish,  109  Mass. 
263;  1883,  Piatt  v.  Grover,  136  Mass.  115;  1886,  Commonwealth  v.  Carr,  143 
Mass.  84;  1888,  Braintree  Water  Supply  Co.  v.  Inhabitants  of  Braintree, 
146  Mass.  482,  on  488;  1891,  Jeffries  Neck  Pasture  Propr's  v.  Ipswich,  153 
Mass.  42;  1900,  Fish  v.  Smith,  73  Conn.  377,  84  Am.  St.  E.  161. 

See,  also,  Angell  &  Ames,  §§238-241,  284;  Beach,  §§873-4;  Boone,  §  34; 
Clark,  pp.  34,  36,  51,  129;  Cook,  §§  606-7;  Elliott,  §§  49-50,  Morawetz,  §§  25, 
36,  324,  775;  Taylor,  §§128,  203-6,  251,  263;  I  Thompson,  §§495-500;  III 
Thompson,  §  3927;  IV  Thompson,  §  5029;  VI  Thompson,  §§  7689-7713;  VII 
Thompson,  §  8214. 
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ARTICLE    III.       WHEN    DOES    CORPORATE    BIRTH    OCCUR.''       THEORIES: 

Sec.  143.     (a)  Only  upon  complete  organization. 

WALTON  V.  OLIVER.' 

1892.     In  THE  Supreme  Court  of  Kansas.     49  Kan.  Rep.  107- 
114,  33  An:i.  St.  Rep.  355,   38  Am.  &  Eng.  C.  C.  342. 

Opinion  by  Green,  C.  This  action  was  commenced  in  the  dis- 
trict court  of  Cowley  count^bx  ^ejdefendants  in  errori;  to  recover 
the~sutrrD"f~$295'3ebt,  and  $45.40  costs,  from  the  plaintiffs  in  error, 
who  were  alleged  to  be  the  directors  of  the  Arkansas  City  Athletic 
Association.  The  petition  charged  that,  after  making  and  filing  a 
charter  in  the  office  of  the  secretary  of  state,  the  defendants  never 
perfected  the  organization  _of_Jhe_corporation  by  opening  the  books 
foFlheTpuipose'of receiving  subscriptions;  that  they  did  not  levy  and 
collect  any  inoney  from  tTiemseTves,  nor  adopt  any  by-laws' or  other 
rules  for  the  government  of  the  corporation;  that  no  meeting  had 
ever  been  called_forjtlie_electiocL_Qf_.directors  or  other  officers;  that 
the  defendants  hadjailed_tp  comply  with  anylof  the_rec[uirem.ents  of 
the  law  for  the  government  of  corporations  after  the  articles  of  incor- 
poration had  been  file'd;  that  on  the  i8th  day  of  "January,"  1889,  the 
plaintiffs  recovered  a  judgment  against  such  corporation  for  the  sum 
of  $295  and  $45.40  costs;  that  anjxecution  was  issued  upon„such 
judgment  and  returned  "no  property  found/-^  It  was  further  al- 
leged— ' — .  ~  —  — — 

"That  after  the  filing  of  the  said  act  of  incorporation,  the  defend- 
ants assumed  to  act  as  such  corporation,  and  for  that  purpose  leased 
real  estate  and  purchased  of  the  plaintiffs  material  and  lumber,  with 
which  they  erected  a  grand  stand  or  amphitheater  upon  said  leased 
ground  to  the  amount  and  value  of  several  hundred  dollars,  and  paid 
to  the  plaintiffs  thereon  all  but  the  amount  represented  by  the  afore- 
said judgment,  and  in  all  their  dealings  with  the  plaintiffs,  dealt  in  the 
name  of  said  judgment  defendant  hereinbefore  referred  to,  and  the 
plaintiffs  aver  that,  knowing  of  the  filing  of  the  aforesaid  articles  of 
incorporation,  and  believing  that  said  defendants  were  acting  in  good 
faith,  and  that  they  vvere  complying  with  the  provisions  of  the  laws 
of  Kansas,  in  such  cases  made  and  provided,  in  all  things,  and  having 
no  cause  to  think  otherwise,  on  the  faith  and  credit  of  these  men  they 
sold  said  lumber  and  building  material  to  them  and  charged  it  to  said 
corporation  of  which  they  were  the  proprietors  and  incorporators,  by 
their  direction  and  instruction ;  that  but  for  all  of  which  the  plaintiffs 
would  not  have  furnished  them  with  said  materials  and  credit ;  that 
after  said  execution  had  been  issued  and  returned  unsatisfied,  the 
plaintiffs  applied  to  these  defendants  for  the  names  of  the  officers  and 
stockholders  of  said   corporation,  >  and   these   defendants  declined  to 

*  Arguments  omitted. 
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furnish  either  the  names  or  the  places  of  residence,  and  insolently  in- 
formed the  plaintiffs  that  there  were  no  officers,  no  books,  no  direc- 
tors, no  stockholders,  and  no  subscriptions,  and  that  if  the  plaintiffs 
thought  they  had  any  remedy  looking  to  the  collection  of  said  judg- 
ment, interest  and  costs  they  were  mistaken,  etc.,  and  now  refuse  to 
give  the  plaintiffs  any  information  of  any  kind  relative  thereto  what- 
soever ;  the  plaintiffs  only  learned  the  foregoing  facts  after  the  rendi- 
tion of  the  aforesai'd  judgment." 

The  defendants  filed  a  demurrer  to  this  petition,  which  was  over- 
ruled by  the  court,  and  judgment  was  rendered  for  the  amount  prayed 
for  in  the  petition.  The  defendants  elected  to  stand  upon  the  demur- 
rer, and  bring  the  case  here  for  review. 

It  is  first  urged  by  the  plaintiffs  in  error  that  the  petition  did  not 
state  a  cause  of  action ;  that  the  petition  did  not  show  that  the  goods 
furnished,  for  which  the  original  judgment  was  rendered,  were  fur- 
nished at  the  request  of  the  plaintiffs  in  error  before  the  Arkansas  City 
Athletic  Association  became  a  body  corporate ;  but  that  the  petition 
showed  upon  its  face  that  the  goods  were  sold  upon  the  credit  of  the 
corporation,  and  that  part  of  the  purchase  price  of  the  goods  was  paid 
by  the  corporation.  It  is  further  insisted  that  the  Arkansas  Citv 
Athletijc  Association  was  legally  incorporated,  and  that  the  organiza- 
ion  became  complete  upon  the  filing  of  the  charter  with  the  secretary 
ofst^te^  This  contention  is  not  sound.  Th£^  statute"  only  provides 
that  thefexistencejof  the  corporation  shall  date  from  the  time  of  filing 
tEsj£hajlerj_and  T^'cettifi cate  of  the  secfeTary  of  state  shall  be^evi- 
dence  of  the  time  of  su,ch  filing.      ( Qen    Stat,  of  1889,  ~\  1166.)  J]he 

sjatute  js silent3j^  to  [th^^rganization^^      The   rule  is  -well    estab^ 

lished  that  a-eerfforation  must  have  ajull  unci  compete  organizatioti 
and  ^xistem:t~as  an  entity.,  and  in  accordaffce  with  the  law  to  ■Which 
it-a1ffes~its  origin^  before  it  can~ assume  its  franchise  or  enter  into 
any  %ind 'ofcontract  or  transact  any  business;  and  •iuhateyerjie  the 
mode  prescribed  by  the  act  of  incorporation.,  a  substantial  compliance 
with  all  the  provisions  of  the  law  under  which  it  is  created  is  re- 
quired before  the  corporation  can  be  said  to  have  such  an  existence  as 
will  entitle  it  to  do  business.     (4  Am.  &  Erig.  Ency.  of  Xaw7~i97, 

'  The  statutes  under  which  this  apparent  corporation  was  formed  pro- 
vided: "•Sec.  1155.  Private  corporations  may  be  created  by  the  volun- 
tary association  of  five  or  more  persons,  *  *  *  in  the  manner'mentioned 
in  the  following  sections.  8eo.  1161.  A  charter  prepared  setting  forth  name, 
purpose,  place  of  business,  term  of  existence,  the  number  of  directors  or 
trustees  aiid  the  names  and  residences  of  those  who  are  appointed  for  the  first 
year,  capital  stock,  if  any,  and  the  nnmber  of  shares.  Sec.  1164.  Charter 
inust  be  subscribed  and  acknowledged.  Sec.  1165.  Such  charter  shall  there- 
upon be  filed  in  the  office  of  the  secretary  of  state,  who  shall  record  the 
same  at  length  in  a  book  kept  for  that  purpose,  and  retain  the  original  on  file 
in  his  office.  A  copy  of  the  charter,  or  of  the  record  thereof,  duly  certified  by 
the  secretary  of  state,  under  the  great  seal  of  the  state,  shall  be  evidence  of 
the  creation  of  the  corporation.  Sec.  1166.  Period  nf  existence.  Sec.  10. 
The  existence  of  the  corpriratifjin  shall  dnte  from^  the^time  of  filing  the  cbar- 
!  of  tlie  sefT 


fgrrSnTTTTeTCTHHc^iil^  of  the  Rerretarv  ot  state  shall  Iir  P'^TTIftiii  i,  iil'  ||||   limi 
o^hULh  niiu^.     [Li.  U.  l^iik,  ch.  28,  ^  IP,  October  iji.]" 
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and  authorities  there  cited.)  Now  it  is  conceded  in  this  case  that 
nothing  was  done  toperfect  the  orgamzatioh  after  the  charter  was 
fitefr — 'yiTcorporatton  can  not  act  without  officers  and  agents,  and  it 
is  ■powerless  to  do  anythin^~until  its  incorporators  or  promoters  give  it 
the  tneanswfieredy  it  can  act.  The  words  ''''organize" ^r  '■'■organiza- 
tion" have  d  well  understood  fneantng;  anA.^as  we  construe  them 
they  mean  the^electiqn  of  officers,  providing  for  the  subscription  and 
paymentof^thecapitalstock,  theadoption  of  by-laws,  and  such  other 
steps  as  are  necessaryto  endow  the  legal  entUy  with  the  capacity  to 
transacTJhe  legitimate  business  for  which  it  -was ^created.  In  this 
sense  the  corporatiorrwas  not  fully"organizedj  While  it  hadjin  ex- 
i&tencT,THe  orynnJT'^r'i  iy""^never  completed  so  tliatthe  corporation 

could  CIO  hinjinps^ 

In  the  case  of  Hurt  v.  Salisbury,  55  Mo.  310,  which  was  an  action 
brought  upon  a  note  purporting  to  have  been  executed  by  the  directors 
of  an  agricultural  association,  the  suit  was  brought  against  the  direct- 
ors, upon  the  ground  that  the  association  was  not  incorporated  at  the 
time  the  note  was  given,  and  that  the  directors  were,  therefore,  indi- 
vidually liable.  It  appeared  that  the  association  was  not  fully  incor- 
porated when  the  note  was  executed.  The  law  required  the  charter 
to  be  filed  with  the  recorder  of  the  county  where  the  corporation  was 
located,  and  also  in  the  office  of  the  secretary  of  state.  The  char- 
ter was  only  filed  with  the  recorder.  The  court  held  that  the 
officers  of  the  corporation  had  no  power  to  issue  the  note,  and  that  a 
note  issued  and  signed  by  them  would  bind  them  personally,  and  not 
the  corporation.  The  court  said,  in  speaking  of  the  attempted  or- 
ganization of  that  corporation: 

"It  had  organized  under  section  2,  chapter  69,  General  Statutes  of 
1865,  page  367,  by  signing  and  acknowledging,  and  recording  in  the 
recorder's  office  of  the  proper  county  the  articles  of  association.  This 
step  being  taken,  it  was  an  organized  corporation,  not  for  the  trans- 
action of  business,  but  for  the  purpose  of  taking  the  next  and  last  step 
to  complete  its  authority  to  transact  business  and  give  date  to  its  legal 
existence.  Until  the  officers  took  this  final  and  necessary  step  by  de- 
positing and  filing  in  the  office  of  the  secretary  of  state  a  copy  of  the 
articles  of  association,  as  they  stood  recorded  in  the  county,  this  cor- 
poration had  no  power  to  issue  the  note  sued  upon.  As  it  had  no 
power  to  issue  this  note,  the  defendants  are  undoubtedly  liable." 

"If  a  corporation  be  illegally  formed,  its  rnembers  or  stockholders 
are  liable  as  partners  for  its  acts  and. contracts,  and  directors,  officers 
jjnd  agents  acting  and  contracting  in  its  name  render  themselves  per- 
sonally liable."  (Beach  Priv.  Corp.,  §  16;  Marshall  v.  Harris,  55 
Iowa  182;  Kaiser  v.  Savings  Bank,  56  Iowa  104;  Coleman  v.  Cole- 
man,'78  Ind.  344.) 

While,  in  this  case,  the  charter  was  filed  with  the  secretary  of  state, 
the  corporation  haS  no  officer's"  outsicle  of~tIfe  directofi'TlamegiJpf  the 
first  year.  ~  N3~portioTi  of  tHe^apifal  stock  haUTeen  subscribed  and 
nb~  books  opened,  as  required  by  If  11 73  of  the  General  Statutes  of 
1889.     In  fact,  nothing  had  been  done  to  complete  the  prglim-i-nary 
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business  of  organizing  the^orppyatku;.  We  do  not  inderstand  that  a 
corporation  can jproceed  to  the  transaction  of~l3usiness  with6ut  any 
portion 'of  its^  capital"  stock  "being  subscribed  or  paid.  It  may  have 
been  the  English  rule,  but  in  the  United  States  it  is  otherwise.  (Boone 
Corp.,  §  113).  The  corporation  has  no  means  or  capacity  to  act  until 
some  portion  of  the  capital  stock  named  in  the  charter  has  been  sub- 
scribed and  paid.  Some  states  have,  by  a  legislative  rule,  made  di- 
rectors of  certain  corporations  jointly  and  severally  liable  for  all  the 
^  debts  of  the  corporation,  until  the  whole  amount  of  the  capital  stock 
has  been  paid  in.     (Rev.  Stat,  of  Wis.  1878,  §  1901.) 

It  is  unnecessary  for,us  to  consider  the  other  assignments  of  error, 
as  the  vieyy  we  take  of  the  liability  of  the  plaintiffs  in  error  is  not 
.that  of  stockKoiaers,  and" hence  the  rule  laid  down  Jljl  the  case  of'Ab- 
bey  V.  Dry  wooas 'Company,  44  Kan.  415,  has  no  application  in  this 
case. 

The  question  as  to  whether  or  not  two  of  the  defendants  below 
were  served  with  summons  is  not  properly  raised  by  the  record.  The 
summons  is  not  in  the  record,  and  we  can  not  say  whether  these  two 
defendants  were  served  or  not. 

We  advise  an  affirmance  of  the  judgment. 

By  the  court :   It  is  so  ordered. 

All  the  justices  concurring. 

Note.  See  note  to  next  case,  and  also  to  State  v.  Fidelity  Ins.  Co.,  49  Ohio 
St.  440,  supra,  p.  406. 


See.  144.    Same. 

GENT  V.   MANUFACTUREES'  AND  M|EC^AS|;S'  MUTUAL  INSUR- 
ANCE compI 


1883.    In  the  Supreme  Court  of  Illiwois.  liojllll.  Rep.  652-660, 
8  Am.  and  Eng.  Co^    " 

[The  insurance  law  under  which  defendant  was  incorporated  pro- 
vided that  those  desiring  to  incorporate  should  file  with  the  auditor  of 
public  accounts  a  declaration  signed  by  them  declaring  their  inten- 
tion to  form  an  insurance  company,  and  that  no  mutual  company 
should  commence  business  until  agreements  had  been,  entered  into 
with  at  least  200  applicants,  the  premiums  on  which  should  be  not 
less  than  $100,000,  of  which  $20,000  should  be  paid  in  cash,  and 
notes  of  solvent  parties,  founded  on  bona  Jide  applicatioris  for  ^insur- 
ance, should  have  been  received  for  the  remainder,  no  note  to  be  con- 
sidered as  capital  stock  unless  a  policy  for  one  year  was  issued  upon 
the  same  within  thirty  days  after  organization.  Under  this  law  a 
number  of  parties,  in  July,  1880,  met,  determining  to  form  such  a 

'  Statements  of  facts  abridged.  Arguments  omitted.  Only  so  much  of  the 
opinion  as  relates  to  the  one  point  given. 
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company,  published  the  notice  required,  filed  the  declaration  with 
the  auditor,  with  copy  of  proposed  charter;  this  was  approved  and 
certified  to  the  auditor  by  the  attorney-general  on  July  7,  and  certain 
persons  were  designated  to  solicit  insurance.  Gent  agreed  to  take 
$1,000  insurance,  accepted  a  draft  drawn  by  the  secretary  of  thp 
company,  dated  Aug.  10,  for  $30  payable  on  demand,  and  gave  his 
note  for  $150  February  3,  1881 ;  application  was  made  to  the  auditor 
to  have  the  notes  examined ;  this  was  done  and  some  of  the  notes  were 
found  informal  and  rejected  by  the  auditor ;  immediately  they  pro- 
ceeded to  obtain  others,,  and  on  the  9th  of  February  filed  the  list  with 
the  auditor,  received  his  certificate,  and  filed  it  with  the  county  clerk 
February  11 ;  on  the  5th  of  February  plaintiff's  property  burned,  and 
he  notified  the  secretary  February  7.  Plaintiff's  note  was  among 
those  upon  which  the  company  secured  the  final  certificate  of  approval 
of  the  auditor;  on  February  11  the  company  canceled  the  note,  draft 
and  application  of  plaintiff,  who  sues  for  the  loss.] 

Mr.  Justice  Walker.  *  *  *  That  a  corporation  should  have  a  full 
and  complete  organization  and  existence  as  an  entity  before  it  can  enter 
into  any  kind  of  a  contract  or  transact  any  business  would  seem  to  be 
self-evident.  This  is  unconditionally  true,  unless  the  act  of  incorpo- 
ration authorizes  the  corporators  to  perform  acts  and  enter  into  con- 
tracts to  bind  the  company  when  it  shall  be  organized.  As  well  say 
a  child  tn  ventre  sa  mere  may  enter  into  a  contract,  or  that  its  parents 
may  bind  it  by  contract.  A  corporation,  until  organized,  has  no 
being,  franchises  or  faculties.  Nor  do  those  engaged  in  bringing  it 
into  being  have  any  power  to  bind  it  by  contract,  unless  so  authorized 
by  the  chartei*  Until  organized  as  authorized  by  the  charter  there  is 
not  a  corporation,  nor  does  it  possess  franchises  or  faculties  for  it  or 
others  to  exercise  until  it  acquires  a  complete  existence.  By  its  birth, 
so  to  speak,  it  for  the  first  time  acquires  its  faculties  to  transact  its  busi- 
ness and  perform  its  functions.  Then,  do  these  sections  authorize  the 
corporations  to  issue  policies  to  individuals  who  apply  for  insurance, 
and  give  their  premium  notes  1  They  are  authorized  to  take  such  ap- 
plications and  notes  as  a  fund  or  capital  to  authorize  the  granting  of  the 
charter,  and  to  enable  the  company  to  transact  its  business  when  or- 
ganized. This  is  manifestly  the  true  construction,  as  the  statute  pro- 
vides that  if  a  policy  of  insurance  running  at  least  twelve  months  is 
not  issued  in  thirty  days  after  the  organization  of  the  company,  the 
premium  note  shall  not  represent  a  portion  of  the  capital  stock  of  the 
company.  If  it  was  intended  that  the  application  for  the  policy  and 
the  giving  of  the  premium  note  should  constitute  a  contract  to  insure, 
such  a  provision  would  not  have  been  enacted ;  but  by  its  adoption  it 
is  manifest  that  the  general  assembly  intended  that  the  application  and 
note  should  be  held  simply  to  be  acted  upon  after  the  organization 
should  be  completed.  If  such  was  the  purpose,  and  of  it  we  have  no 
doubt,  then  there  can  be  no  claim  that  there  was  a  contract  of  insur- 
ance, but  simply  that  if  the  property  was  still  in  existence  when  the  com- 
pany should  be  organized,  the  applicant  would  be  entitled  to  a  policy 
on  the  terms  proposed.    It  was  simply  a  proposition  or  an  application 
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for  a  policy  after  the  organization  should  be  had,  and  the  company 
authorized  to  take  risks  and  issue  policies.  Beyond  that  the  company 
had  no  power  to  bind  the  future  company.  Nor  does  the  statute 
authorize  the  corporators  to  contract  for  and  issue  policies.  Had  they 
issued  a  policy  in  form,  would  any  one  claim  that  a  suit  could  be 
maintained  on  it  against  the  company  ?  Surely  not,  because  no  power 
to  do  so  is  conferred  by  the  statute.  And  if  a  formal  written  policy 
would  be  invalid,  how  can  it  be  said  that  a  mere  verbal  agreement  for 
insurance  can  be  held  binding .'' 

In  the  case  of  Rockford,  Rock  Island  and  St.  Louis  R.  Co.  v.  Sage, 
65  111.  328,  it  vfas  held  that  a  railroad  incorporation  was  not  liable  for 
services  rendered  before  its  organization,  unless  the  company  promised 
to  pay  after  it  was  organized.  In  Stowe  v.  Flagg,  72  111.  397,  it  was 
held  that  the  a'greement  of  parties  intending  to  and  engaged  in  form- 
ing a  manufacturing  corporation  to  put  in  property  as  stock,  but  which 
never  was  subscribed,  did  not  bind  the  corporation,  nor  did  the  prop- 
erty become  that  of  the  corporation,  although  it  was  used  by  the  com- 
pany. In  the  case  of  Western  Screw  and  Manufacturing  Co.  v. 
Cousley,  72  111.  531,  it  was  held  where  the  corporators,  before  the 
organization  of  the  company  was  completed,  employed  a  superintend- 
ent, and  he  entered  upon  the  duties  of  the  place,  and  rendered  serv- 
ices for  the  inchoate  company,  it,  when  organized,  was  not  liable  to 
pay  for  such  services. 

This  statute  only  authorizes  the  company  to  transact  business  upon 
filing  the  certificate  of  ,the  auditor  of*  public  accounts  with  the  proper 
county  clerk.  The  transaction  of  business  in  the  name  of  the  corpo- 
ration before  that  certificate  shall  be  thus  filed  is  unauthorized.  But 
in  this  case  no  policy  was  issued,  or  intended  to  be  issued,  when  the 
application  and  note  were  executed,  and  the  case  falls  within  the 
principles  announced  in  the  cases  above  referred  to,  and  they  are  con- 
clusive of  the  question. 

We  perceive  no  error  in  the  record,  and  the  judgment  of  the  appel- 
late court  is  therefore  affirmed. 

Judgment  affirrjned. 

Note.  See,  1891,  McVicker  v.  Cone,  21  Ore.  353;  1894,  Nemaha  Coal  &  M. 
Co.  V.  Settle,  54  Kan.  424;  1894,  Aspen  Water  Co.  v.  City  of  Aspen,  5  Colo. 
App.  12,  1  A.  &  E.  0.  C.  (N.  S.)  12;  1894,  Owen  v.  Shepard,  19  U.  S.  App. 
336 ;  1896,  Loverin  v.  McLaughlin,  161  111.  417.  See  Elliott,  §  44;  I  Thompson, 
§§  40,  217. 
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Sec.  145.    Same. 

(^)_Immediately  upon  filing  articles  of  incorporation,  without 
stock  subscriptiorror^rganizatioEj,  "  ""  " 

SINGER  MANUFACTURING  CO,  v,  PECK,' 

1896.     In  the  Supreme  Court  of  South  Dakota.     9  S.  Dak.  29, 
4  Am.  &  Eng.  C.  C.  (N.  S.)  591,  67  N.  W.  Rep.  947-48, 

[Appeal  from  the  circuit  court,  Minnehaha  county ;  Joseph  W. 
Jones,  Judge. 

Action  by  the  Singer  Manufacturing  Company  against  Porter  P. 
Peck.  From  an  order  sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.     Affirmed,] 

Corson,  P.  J.  'This  is  an  appeal  from  an  prder  sustaining  a  de- 
murrer to  the  complaint.  The  allegations  in  the  complaint  are  in 
substance  as  follows :  That  the  plaintiff  is  a'  corporation ;  that  the 
Wohlgemouth  Shirt  Company  is  a  duly  organized  corporation  of  the 
state  of  South  Dakota  ;  that  said  last  named  corporation  was  organized 
and  incorporated  by  five  persons  named,  of  whom  the  defendant  was 
one ;  that  said  corporation  was  one  de  facto  only,  and  had  no  legal 
|rights  to  transact  business  or  obtain  credit;  that  it  did  obtain  a  large 
amount  of  credit,  and  that  it  purchased  of  the  plaintiff  a  large  num- 
ber of  sewing  machines,  of  the  value  of  six  hundred  dollars  ($600)  ; 
that  said  corporation  had  no  capital,  and  none  of  its  capital  stock  was 
paid  for,  and  that  said  defendant  Peck  was  the  treasurer  of  said  cor- 
poration ;  that  an  action  was  duly  commenced  by  this  plaintiff,  and 
prosecuted  to  judgment,  against  the  said  Wohlgemouth  Shirt  Company, 
execution  issued  thereon,  and,  the  same  returned  unsatisfied,  "and 
that  said  corporation  has  no  property,  and  is  totally  and  wholly  in- 
solvent. (4)  And  the  said  plaintiff  further  complains  and  alleges 
that  said  corporation  never  had  any  funds,  *  *  *  and  that  jhe 
holding  out  of  said  corporation  as  a  legal  corporation,  and  one  that 
had^complied  witll  the  law  by  the  said'corporators,  was  a  fraud  upon 
the  persons  from  whom  they  obtamed"goods  upon  credit,  and  espe- 
cially upon  this  plaintiff,  all  of  which  was  well  known  to  the  incorpo- 
rators and  organizers  of  said  company,  and.  especially  to  the  above 
named  defendant.  (5)  And  the  plaintiff  further  alleges  that  it  has 
no  way  of  collecting'  said  indebtedness  unless  the  incorporators  of  said 
company  shall  be  made  to  pay  such  indebtedness.  Plaintiff,  there- 
fore, demands  judgment  against  the  defendant,  Porter  P.  Peck,  for 
the  amount  due  on  plaintiff's  judgment  against  the  Wohlgemouth 
Shirt  Company,  together  with  the  costs  and  disbursements  of  this  ac- 
tion, and  such  other  and  further  relief  as  to  the  court  may  seem  just 
and  equitable." 

'  Arguments  omitted^TJSjJj 
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Only  the  substance  of.  such  part  of  the  complaint  as  we  deem  ma- 
terial under  the  stipulation  hereinafter  referred  to  has  been  given.  To 
the  complaint  a  demurrer  was  interposed  by  the  defendant,  one  of  the 
grounds  of  which  was  that  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  parties  in  the  court  below  en- 
tered into  a  stipulation,  the  material  part  of  which  is  as  follows:  "On 
said  appeal  the  question  on  which  the  case  shall  be  decided  is  the 
question  as  to'whether  the  conTplaTnT  states"  facts  sufficient  to  consti- 
tute  a  cause  of  actio'ti  against  said  defendant,  o"n~tE"e  ground  that  he 
was  one  of  the   incorporators  of  the  Wohl^emouth  Shirt  Company. 

...and  That  the  said  complaint  shall  be  construed  solely  as  attempting  to 
constitute^  a  cause  of  action  against  him  ;  not  upon  contract  for  liability 

"upon  an  unpaid  stock  subscription,  but  upon  his  being  one  of  said  in- 
corporators, and  upon  his  alleged  liability,  on  Tfae'~gl'atind  that  Ihe 
holding  out  of  said"cofporation"as"alegal  corpbration'was  a  fraud  upon 
the  plaintiff."  Section  2905,  Comp.  Laws,'  proviiJes:  "'''Upon  the 
filing  of  articles  of  incorporation  with  the  secretary  of  the  territory 
he  shall  issue  to  the  corporation,  over  the  great  seal  of  the  territory, 
a  certificate  that  the  articles  containing  the  required  statement  of  facts 
have  been  filed  in  his  office ;  and  thereupon  the  persons  signing  the 
articles,  and  their  associates  and  successors,  shall  be  a  body  politic 
and  corporate  by  the  name  and  for  the  purposes  stated  in  said  articles." 

^  When  f.hp.  rp.rti Araf.p.  x-hKr/i£Kd  in  this sectian  is  issued,  the  corporation 
would  seem  to  be  f  erfected, .  and  possess  all  the  fowers,  of  a  corfora- 

^jrctrir.      Thefe~seems~to  be  ho  provision  'in  the^ statutes  oj  TJiis  state  re-% 
quiring  any  fart  of  the  capital  stock  to  be  faid  in'^bT'Subscribed  as  a 

^ cbnditidrTfr'ecedent  upon  -which  the  corporation  is  authortzeS to trahs- 
act  business.  '  ■■•>»~-~™™^ , — 

In  most  of  the  states  their  incorporation  acts  provide  for  the  sub- 
scription and  payment  of  a  certain  proportion  of  the  capital  stock  as  a 
condition  to  the  right  of  the  corporation  to  transact  business.  When 
such  is  the  case,  incorporators  who  proceed  to  incur  debts  in  the  name 
of  the  corporation  before  such  funds  are  provided  have  been  held  lia- 
ble for  such  debts.  In  Wechselberg  v.  Bank,  12  C.  C.  A.  56,  64  Fed. 
90,  and  Burns  v.  Beck  (Ga.),  10  S.  E.  121,  incorporators  were  held 
liable.   "In  the  former  case  the  court  says,  in  the  majority  opinion: 

i 
'  Section  2902  of  the  Civil  Codfe  of  Dakota  Territory  (still  in  force  in  South 
Dakota  when  above  case  was  decided)  provides  that  the  articles  of  incorpo- 
ration shall  state  the  name,  purpose,  place  of  business,  terms,  number  of 
directors,  names  and  residences  of  such  of  them  who  are  to  serve  until  the 
election  of  such  officers  and  their  qualifications,  and  if  there  be  a  capital 
stock,  its  amount  and  the  number  of  shares.  Section  2904  requires  the 
articles  to  be  subscribed  by  three  or  more,  and  acknowledged.  Section  2905 
is  given  in  the  case  above.  Section  2907  makes  a  certified  copy  of  the  articles 
frmfL  facie,  evidence  of  the  existence  of  the  corporation.  Section  2913  pro- 
vides that  after  the  secretary  of  the  territory  issues  the  certificate  of  incorpo- 
ration, "the  directors  named  in  the  articles  of  incorporation  must  proceed  in 
the  manner  specified  or  provided  by  their  by-laws,  or  if  none,  then  in  such 
manner  as  they  may  by  order  adopt,  to  open  books  of  subscription  to  the 
capital  stock  then  unsubscribed  and  to  secure  subscriptions  to  the  full  amount 
of  the  fixed  capital,  and  to  levy  assessments  and  jAs^llments  thereon,  etc." 
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"By  the  common  law  there  was  no  individual  liability  of  the  members 
of  a  corporation  for  corporate  debts  beyond  the  enforcement  of  their 
agreed  contributions  to  the  capital  stock.  »  «  *  Therefore,  if 
complete  corporate  existence  was  obtained  and  perfected  by  the  act  of 
filing  the  articles  of  association  without  compliance  with  any  of  the 
requirements  of  §  1773,  the  associates  are  not  subject  to  common  law 
liability.  On  the  other  hand,  it  is  well  settled  that  an  attempted  or 
pretended  incorporation,  not  perfected  as  the  enabling  act  requires, 
does  not  confer  this  immunity,  and  all  who  are  parties  to  the  simulated 
corporation  as  associates  or  shareholders  are  held  liable  at  common 
law  for  debts  contracted  under  the  corporate  guise.  While  the  courts 
have  differed  in  naming  this  liability — whether  in  the  nature  of  co-part- 
ners or  resting  'upon  the  ordinary  principles  of  contract  and  agency,'  or 
upon  fraud — they  agree  in  holding  liable  in  some  form  all  who  are 
engaged  in  the  defective  corporate  enterprise."  The  court  then  pro- 
ceeds to  discuss  the  various  provisions  of  the  Wisconsin  statute  and 
arrives  at  the  conclusion  that  the  incorporators,  having  proceeded  to 
contract  the  debt  before  the  fund  required  by  the  statute  to  perfect  the 
corporation  had  been  provided,  were  liable,  as  the  act  provided  that 
the  corporation  should  not  exercise  corporate  functions,  that  is,  "the 
transaction jjf  business  with  any  others  than  its  members,  until  it  should 
have  provided  a  capital  stock  in  Conformity  with  §1773." 

In  the  case  of  Burns  v.  Beck,  supra,  two  of  the  corporators  held 
the  corporation  out  to  the  world  as  being  duly  organized,  while  ac-  ■ 
cording  to  the  allegations  of  the  complaint  all  the  stock  had  not  been 
subscribed  and  10  per  cent,  paid  in,  as  required  by  the  statute  of 
Georgia,  as  conditions  precedent  to  the  right  to  the  transaction  of 
business  by  the  corporation.  Neither  these  nor  any  other  conditions 
precedent  to  the  corporation  transacting  business  in  this  state  have 
been  imposed.  The  credit,  therefore,  in  the  two  cases  cited — and  they 
seem  to  be  all  the  cases  bearing  upon  this  question  that  the  researches 
of  counselhave  been  able  to  bring  to  our  attention — was  obtained  by 
the  wrongful  acts  of  the  corporators  in  holding  out  the  corporation  as 
authorized  to  transact  business  as  a  corporation,  when,  in  fact,  the 
corporation  was  not  so  authorized.  The  corporators  in  these  cases 
committed  a  fraud  upon  the  creditors.  £ut  in  the  case  at  bar  it  does 
not  ap-l>ear  that  the  corporators  did  any  act  that  they  were  not yul^: 
authorized  to~(io  under  the  statute^'or  that  they',  hy  act  orwgrd^,  P.l3de 
any  re-pre^n^Jidns'iKey  were  not  legally  authorized  to  make.  This 
being  so,  we  can  discover'no"  principle  of  law  by  which  the  defend- 
ant would  be  liable  under  the  allegations  of  the  complaint.  In  holding 
out  the  corporation  as  legally  incorporated,  the  defendant  committed 
no  fraud,  as  the  plaintiff  alleges,  and  correctly,  that  the  corporation 
was  duly  organized.  It  is  true,  it  is  further  alleged  that  it  was  only 
a  de  facto  corporation,  but  that  is  a  mere  conclusion  of  law.  The 
fact  that  our  statute  does  not  require  of  corporations  the  subscription 
to  and  payment  of  a  certain  per  cent,  of  its  capital  stock  before  the  cor- 
poration can  transact  business  imp6ses  upon  persons  dealing  with  cor- 
porations organized  imder  the  laws  of  this  state  greater  caution  and 
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vigilance,  but  this  court  can  not  impose  upon  corporations  a  greater 
liability  than  is  imposed  upon  them  by  law,  and  the  law  not  having 
specially  prescribed  that  corporators  shall  be  liable  in  such  a  case  as 
that  described  by  the  complaint,  and  no  actual  fraud  or  misrepresen- 
tation being  alleged,  this  court  can  not  discover  any  ground"  upon 
which  the  defendant  can  be  held  liable.  He  can  not  be  held  liable  at 
common  law.  He  can  not  be  held  liable  on  the  ground  of  misrepre- 
sentations, as  he  has  made  none,  nor  upon  the  groiind  of  fraud,  as 
none  is  alleged.  We  are  oiE  the  opinion,  therefore,  that  the  court 
properly  sustained  the  demurrer  to  the  complaint,  and  the  order  of  the 
circuit  court  appealed  from  is  affirmed. 

Note.  See,  also,  1889,  National  Bank  of  Jeflerson  v.  Texas  Investment  Co., 
74  Tex.  421,  27  A.  &  E.  C.  0.  358 ;  1890,  Vanneman  v.  Young,  52  N.  J.  Law 
403,  32  A.  &  E.  C.  0.  8;  1894,  State  of  Missouri,  ex  rel.,  etc.,  v.  American 
Med.  Col.,  59  Mo.  App.  264. 


See.  146.    Same. 

(c)  At  the  time  of  filing  the  articles  of  association  with  the 
proper  officer,  but  perfect  or  adult  corporate  capacity  does  not  ex- 
ist until  the  capital  stock  is  provided  as  required. 


"WECHSELBERG  v.  FLOUfe  CITY  NATIONAL  BANK.' 


1894.    In  the  U.  S.  Circuit  Cmjrt  of  Appeals,  7th  Circuit,  East- 
ern District  of  Wisconsin.     I4  U.  S.  Appeals  Rep.  308-330. 

Before  Woods,  circuit  judge,  and  Bunn  and  Seaman,  district 
judges. 

This  was  an  action  at  law  by  the  Flour  City  National  Bank  against 
Julius  Wechselberg,  the  plaintiff  in  error,  Ernest  S.  Moe  and  Clar- 
ence H.  Williams,  as  defendants  below,  for  the  recovery  of  the 
amount  due  upon  a  promissory  note  for  $3,000,  dated  September  18, 
1889,  made  by  the  Northwestern  Collection  Company  to  the  North- 
western Collection,  Loan  and  Trust  Association,  and  indorsed  to  said 
bank.  The  alleged  liability  of  the  defendants  below  is  based  upon 
their  acts  in  the  incorporation  of  the  Northwestern  Collection  Com- 
pany as  a  corporation  under  the  laws  of  Wisconsin,  and  the  transac- 
tion at  large  of  business  thereunder,  without  having  capital  paid  in 
as  required  by  the  statute,  whereby  it  is  asserted  that  they  became 
personally  obligated  to  pay  the  indebtedness  so  contracted.    *    *    * 

Seaman,  District  Judge,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  plaintiff  in  error  was  held  by  the  circuit  court  to  be  jointly  lia- 
able  with  the  other  defendants  below  for  the  indebtedness  contracted 
by  their  assumed  corporation,  the  Northwestern  Collection  Company, 
in  the  absence  of  any  capital  sto.ck.     This  liability  was  based  upon 

'  Statement  of  facts  abridged.    Dissenting  opinion  of  "Woods,  J.,  omitted. 
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the  facts  found,  in  his  relation  and  conduct  as  a  corporator,  and  the 
court  did  not  undertake  to  determine  at  the  trial  whether  it  arose  un- 
der the  statute  or  at  common  law. 

Corporations  are  entirely  the  creatures  of  statute,  and  when  duly 
formed,  one  of  their  chief  characteristics,  distinguishing  them  from  part- 
nerships and  other  joint  ventures,  is  the  exemption  of  the  individual  asso- 
ciates from  liability  for  the  corporate  obligations,  except  as  the  enabling 
act  may  impose  liability.  This  immunity,  which  is  an  important  ad- 
vantage of  membership,  can  only  be  secured  by  compliance  with  the 
statutory  requirements  for  incorporation.  In  the  case  of  corporations 
organized  for  a  purpose,  and  under  a  law  requiring  capital  stock,  the 
capital  becomes  a  fund  to  which  creditors  must  look  for  satisfaction 
of  debts ;  it  is  a  substitute  for  individual  liability,  and  constitutes  a 
trust  fund  for  the  benefit  of  the  creditors.  Upton,  Assignee,  v.  Tribil- 
cock,  91  U.  S.  45  ;  Alder  v.  The  Milwaukee  Patent  Brick  Manufact- 
uring Company,  13  Wis.  57;  I  Beach  on  Private  Corporations  (1891), 
§116.  Capital  stock  is,  therefore,  the  vital  requirement  of  every  busi- 
ness corporation,  and  its  actual  existence  is  usually  placed  by  enabling 
statutes  as  a  condition  precedent  to  corporate  existence. 

It  is  found  and  conceded  in  this  case  that  there  was  no  capital  stock 
in  fact,  and  no  capital  paid  in  or  subscribed ;  that  the  articles  of  in- 
corporation which  were  entered  into  by  the  plaintiff  in  error  with  the 
other  defendants  below  prescribed  $5,000;  that  these  articles  were 
duly  executed  by  the  three  parties,  and  duly  filed  and  recorded ;  that 
without  capital  and  without  the  actual  taking  of  any  further  steps 
toward  organization,  business  was  opened  by  Moe  and  Williams  us 
actors  in  the  name  of  the  assumed  corporation ;  'that  this  was  known 
to  the  plaintiff  in  error,  but  that  he  did  not  take  part  in  their  opera-  , 
tions,  or  receive  any  profit  or  emolument;  that  printed  matter  was 
used  and  distributed,  wherein  the  plaintiff  in  error  was  named  as  its 
vice-president;  and  while  "the  evidence  does  not  establish  that  he  had 
actual  knowledge"  of  this  use  of  his  name,  it  is  found  that  "under 
the  circumstances,  if  he  did  not  know  it,  he  could  have  ascertained 
the  fact  by  merely  slight  attention  to  the  matter,  and  was  guilty  of 
negligence  in  not  knowing  it."  Furthermore,  it  is  recited  in  the  ar- 
ticles which  were  entered  into  that  "the  corporators  should  compose 
the  first  board  of  directors,"  and,  although  such  a  provision  would 
not  control  an  organization  effected  by  stockholders,  who  are  em- 
powered by  the  statute  to  elect  directors,  it  may  be  considered  as  a 
fact  tending  to  show  intention  or  knowledge.  The  debt  in  question 
was  incurred  in  the  business  so  carried  on,  and  in  the  line  apparently 
contemplated  by  the  articles  of  incorporation. 

The  statute  which  authorizes  incorporation  for  the  purposes  stated 
in  these  articles  in  chapter  86,  in  title  19  of  the  Revised  Statutes  of 
Wisconsin,-  contained,  with  amendments,  in  i  Sanborn  &  Berryman's 
Annotated  Statutes,  1052.  Section  1771  provides  that  "three  or  more 
adult  persons,  residents  of  this  state,  may  form  a  corporation  in  the 
manner  provided  in  this,  chapter,"  for  objects  there  named.  Section 
1772  provides  that  "in  order  to  form  such  a  corporation,  the  persons 
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desirmg  so  to  do  shall  make,  sign  and  acknowledge  written  articles," 
with  declarations  of  (i)  purpose,  (2)  name  and  location,  (3)  capital 
stock,  if  any,  and  number  and  amount  of  shares  thereof,  (4)  desig- 
nation of  general  officers  and  number  of  directors,  (5)  duties  of 
officers,  (6)  conditions  of  membership,  (7)  "such  other  provisions  or 
articles,  if  any,  not  inconsistent  with  law,  as  they  may  deem  proper." 
The  section  further  provides  that  the  original  articles,  or  a  true,  verified 
copy  thereof,  must  be  filed  for  record  with  the  register  of  deeds  of  the 
county,  "and  no  corporation  shall,  until  such  articles  be  so  left  for  rec- 
ord, have  legal  existence."  It  also  declares  that  "in  stock  corporations, 
persons  holding  stock,  according  to  the  regulations  of  the  corporation, 
and  they  only,  shall  be  members."  A  verified  copy  of  the  articles 
must  also  be  filed  with  the  secretary  of  state,  or  penalty  is  incurred. 
There  was  in  this  case  formal  compliance  with  the  foregoing  require- 
ments, but  entire  failure  to  complete  incorporation  under  the  succeed- 
ing section. 

By  section  1773  it  is  prescribed  that  until  directors  are  elected  the 
signers  of  the  articles  shall  "have  direction  of  the  affairs  of  the  cor- 
poration, and  make  such  rules  as  may  be  necessary  for  perfecting  its 
organization,  accepting  members  or  regulating  the  subscription  to  the 
capital  stock,"  and  that  in  stock  corporations  the  first  meeting  may  be 
held  when  half  of  the  capital  stock  is  subscribed,  and  may  be  called 
by  any  two  of  the  signers  of  the  articles  upon  certain  notice,  or  foe  held 
without  notice  when  all  subscribers  for  stock  are  present.  It  then  further 
provides:  "No  such  corporation  shall  transact  business  with  any 
others  than  its  members,  until  at  least  one-half  of  its  capital  shall  have 
been  duly  subscribed,  and  at  least  20  per  centum  thereof  actually  paid 
in ;  and  if  any  obligation  shall  be  contracted  in  violation  hereof,  the 
corporation  offending  shall  have  no  right  of  action  thereon ;  but  the 
stockholders  then  existing  of  such  corporation  shall  be  personally  liable 
upon  the  same." 

Section  1775  declares  that  "every  such  corporation,  when  so  organ- 
ized, shall  be  a  body  corporate,"  and  have  "the  powers  of  a  corpora- 
tion conferred  by  these  statutes,"  etc. 

The  question  of  common-law  liability  presents  itself  at  the  threshold 
of  this  inquiry,  whether  considered  as  a  primary  ground  or  for  the 
purpose  of  interpreting  the  statute.  As  a  primary  ground  the  plaintiff 
in  error  contends  that  it  must  be  excluded  here  for  two  reasons,  (i) 
because  the  complaint  is  manifestly  based  upon  the  statute  and  intends 
a  charge  of  statutory  liability,  and  (2)  because  there  is  a  findipg  by 
the  trial  court  of  the  existence  of  incorporation.  It  is  sufficient  answer  to 
the  first  objection  that  it  is  raised  here  in  the  first  instance,  that  the 
evidence  was  all  received  without  exception  for  variance,  and  that  the 
facts  are  clearly  established  by  the  findings.  Under  the  nile  stated 
in  Wasatch  Mining  Company  v.  Crescent  Mining  Co.,  148  U.  S.  293, 
approving  the  rule  pronounced  under  the  New  York  Code  of  Pro- 
cedure, in  Tyng  v.  The  Commercial  Warehouse  Company  of  New 
York,  58  N.  Y.  308,  313,  the  objection  can  not  now  stand  "to  shut 
out  from  consideration  the  case,  as  proved."     In  Wisconsin,  section 
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2669  of  the  Revised  Statutes  provides  that  no  "variance  between  the 
allegation  in  a  pleading  and  the  proof  shall  be  deemed  material, 
unless  it  shall  actually  mislead,"  and  the  decisions  under  it,  in  accord 
with  the  doctrine  above  stated,  hold  that  "the  variance  may  be  wholly 
disregarded,"  and  that  "the  pleadings  may  at  any  time  be  amended 
to  conform  with  the  issue  really  tried,"  or  will  be  regarded  on  appeal 
as  so  amended.  Stetler  v.  The  Chicago  and  Northwestern  Railway 
Company,  49  Wis.  609,  613.  With  reference  to  the  force  of  the  finding, 
all  of  the  facts  are  clearly  stated,  and  it  remains  for  the  court  of  re- 
view to  determine  their  legal  effect.  An  expression  of  opinion  by  the 
trial  court  has  suggestive  value,  but  is  not  conclusive,  where  the  facts 
are  undisputed.  The  case  is,  therefore,  open  for  any  liability  which 
may  result  from  the  facts  established,  and  the  .only  question  on  the 
writ  of  error  is,  Do  the  facts  found  support  the  judgment.' 

By  the  common  law  there  was  no  individual  liability  of  the  mem- 
bers of  a  corporation  for  corporate  debts,  beyond  the  enforcement  of 
their  agreed  contributions  to  the  capital  stock.  Terry  v.  Little,  loi 
U.  S.  216;  United  States  v.  Knox,  102  U.  S.  422;  i  Beach  on  Pri- 
vate Corporations  (1891),  §  143.  Therefore,  if  complete  corporate 
existence  was  obtained  and  perfected  by  the  act  of  filing  the  articles 
of  association,  without  compliance  with  any  of  the  requirements  of 
§  1773,  the  associates  are  not  subject  to  common  law  liability.  On 
the  other  hand,  it  is  well  settled  that  an  attempted  or  pretended  in^ 
corporation,  not  perfected  as  the  enabling  act  requires,  does  not  con- 
fer this  immunity,  and  all  who  are  parties  to  the  simulated  corpo- 
ration as  associates  or  shareholders  are  held  liable  at  common  law 
for  debts  contracted  under  the  corporate  guise.  While  the  courts 
have  differed  in  naming  this  liability,  whether  in  the  natui'e  of  co- 
partners, or  resting  "upon  the  ordinary  principles  of  contract  and 
agency,"  or  upon  fraud,  they  agree  in  holding  liable,  in  some  form, 
all  who  are  engaged  in  the  defective  corporate  enterprise.  Fuller  v. 
Rowe,  57  N.  Y.  23;  Pettis  V.  Atkins,  60  111.  454;  Hill  v.  Beach, 
12  N.  J.  Eq.  31;  Coleman  v.  Coleman,  78  Ind.  344;  Abbott  v, 
Omaha  Smelting  and  Refining  Company,  4  Neb.  416;  Kaiser  v. 
Lawrence  Savings  Bank,  56  Iowa  104;  Lawler  v.  Murphy,  58  Conn. 
294,  313  ;  Johnson  v.  Corser,  34  Minn.  355  ;  Hospes  v.  Northwestern 
Manuf'g  &  Car  Co.,  48  Minn.  172.  . 

This  statute  does  not,  in  terms,  declare  that  compliance  with  §  1773 
shall  be  a  condition  precedent  to  corporate  existence.  If  there  were 
a  decision  by  the  supreme  court  of  Wisconsin  construing  the  statute 
with  reference  to  the  time  or  event,  in  the  proceeding  upon  which  the 
incorporation  is  perfected,  that  construction  would  be  controlling; 
but  the  only  case  called  to  our  attention  in  that  view  is  Harrod  v. 
Hamer,  32  Wis.  162.  That  arose  under  a  previous  act  (act  of  April 
2,  1853,  Rev.  Stat,  of  1858,  ch.  73,  §17),  which  differs  essentially 
from  the  instant  statute  in  its  method  of  incorporation  and  in  the  status 
of  the  incorporators  (who  are  thereby  constituted  stockholders),  and 
therefore  is  not  applicable  here. 

37— WiL.  Cases.      ' 
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The  statute  must  be  considered  in  its  entirety  to  ascertain  its  mean- 
ing, and  that  exposition  ought  to  be  adopted,  as  stated  by  Mr.  Justice 
Story,  in  Minor  v.  The  Mechanics'  Bank  of  Alexandria,  i  Pet.  46, 
63,  "which  carries  into  effect  the  true  intent  and  object  of  the  legis- 
lature in  the  enactment."  The  purpose  is  clear,  that  corporate  being 
shall  be  dated  from  and  conferred  through  the  act  of  filing  the  exe- 
cuted articles  of  incorporation  for  record,  as  one  of  the  conditions- 
precedent,  but  while  the  statute  refers  to  it  as  a  corporation  at  that 
stage,  a  limitation  is  added  that  it  shall  not  exercise  corporate  func- 
tions, viz.,  "the  transaction  of  business  with  any  others  than  its  mem- 
bers," until  it  shall  have  provided  capital  stock  in  conformity  with 
section  1773.  Such  is  the  view  recognized  in  Anvil  Mining  Com- 
pany V.  Sherman,  74  Wis.  226,  232,  w^here  it  is  said  that  this  statute 
"provides  for  the  preliminary  organization  of  the  corporation,  and 
then  limits  its  power  to  enter  upon  its  general  business"  by  §  1773. 
The  corporation  has  obtained  the  jight  to  exist,  but  can  only  be  said 
to  have  existence  in  a  qualified  sense,  for  it  is  not  possessed  of  the 
attributes  or  privileges  of  perfected  incorporation;  and  §  1775,  which 
declares  these  powers  and  privileges,  vests  them  only  when  organized 
as  required  by  the  preceding  sections.  A  quotation  from  the  brief  of 
one  of  the  learned  counsel  for  the  plaintiff  in  error,  arguing  against 
liability  as  a  stockholder,  well  defines  this  embryonic  status,  and  is- 
adopted  here.  It  reads,  including  italics,  as  follows:  '■'•The  truth 
is  that  no  corporation  was  formed  except  in  a  very  limited  and 
qualified  sense.  It  is  true  the  statute  uses  the  word  '■corporation.' 
It  is,  however,  a  bare,  legal  e^ntity,  which  through  organization  may 
become  a  corporation,  having  members  and  capable  of  transacting 
business.  *  *  *  It  may  be  likened  to  the  hull  of  a  ship,  with- 
out rudder  or  masts  or  gearings."  The  public  are  authorized  to 
treat  it  as  a  corporation  from  the  recording  of  the  articles,  and  may 
look  to  the  recorded  articles  for  its  purposes  and  objects.  Compli- 
ance with  §  1773  is  imposed  upon  the  corporators  in  the  first  instance, 
and  when  they  have  provided  for  stockholders  the  duty  devolves  upon 
the  latter,  whose  action  is  matter  only  of  corporate  record  and  not  of 
general  public  record.  Until  that  provision  of  capital  is  furnished 
as  a  fund  to  take  the  place  of  personal  liability,  the  intention  is  ap- 
parent to  withhold  the  special  .privilege  of  com.plete  incorporation 
which  exempts  the  members  from  suck  liability.  The  inhibition  is,  in 
effect,  against  any  transactions  except  such  as  tend  to  organization, 
i.  e.,  perfecting  incorporation,  and  the  purpose  is  to  protect  those 
who  may  be  imposed  upon  by  premature  assumption  of  corporate 
functions,  and  not  to  save  the  corporation  or  its  projectors  from  just 
liability.  Anvil  Mining  Company  v.  Sherman,  supra.  This  is  not 
like  the  technical  requirement  placed  by  a  Michigan  statute  upon  the 
officers  to  file  their  articles  of  association  in  a  certain  place,  simply 
forbidding  business  until  compliance,  without  declaring  any  effect  for 
non-compliance,  of  which  it  was  held,  in  Whitney  v.  Wyman,  loi 
U.  S.  392,  that  the  provision  was  not  made  a  condition  precedent  to 
incorporation,  and  it  is  not  like  the  technical  requirement  found  in 
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the  former  Wisconsin  statute  that  the  officers  should  file  a  certificate 
of  incorporation  before  transacting  business,  held  in  Harrod  v.  Hamer, 
supra,  not  a  condition  precedent;  but  the  demand  here  is  of  the  very 
essence  of  incorporation,  that  there  shall  be  capital  stock  and  stock- 
holders. A  corporation  can  not  come  into  existence  without  members, 
and  stockholders  are  the  only  m,embers  of  a  stock  corporation. 

In  the  light  of  the  evident  purposes  of  this  enactment  and  of  these 
distinctions,  and  considering  that  the  requirements  imposed  by  section 
1773  are  of  the  essence  of  corporate  organization,  and,  are  followed  by 
the  declaration  in  section  1775  of  complete  incorporation,  "when  so 
organized,"  we  are  of  opinion  that  it  was  the  legislative  intent  that 
full  effect  as  a  corporation  should  not  obtain  until  compliance,  and 
that  the  common-law  liability  is  preserved  up  to  that  event.  While  sec- 
tion 1773  provides  that  any  obligations  contracted  before  compliance 
shall  not  give  a  right  of  action  to  the  corporation,  "but  the  stockhold- 
ers then  existing"  shall  be  personally  liable,  this  imposition  is  not  in 
derogation  of  the  common  law,  but  is  rather  declaratory  of  or  sup- 
plements it.  Even  as  a  statutory  liability,  it  maybe  remarked  in  pass- 
ing that  this  is  not  penal  in  its  nature,  and  does  not  call  for  the  strict 
construction  which  is  claimed  in  another  branch  of  the  argument  for 
the  plaintiff  in  error,  but  it  is  one  of  contract  which  the  members  take 
upon  themselves  in  forming  a  corporation,  and  is  primary  and  abso- 
lute. Flash  V.  Conn,  109  U.  S.  371 ;  Coleman  v.  White,  14  Wis. 
700;  Day  V.  Vinson,  78  Wis.  198.  For  the  consideration  here,  the 
statute  must  be  taken  in  its  entirety  as  an  enactment  granting  privi- 
leges ;  when  privileges  are  asserted  under  it  the  interpretation  of  the 
statutory  prerequisites  should  be  reasonable,  and  the  legislative  intent 
should  be  given  effect  and  not  thwarted. 

So  construed,  the  parties  who  entered  into  the  assumed  corporate 
undertaking  will  be  held  to  liability  for  obligations  which  have'  been 
incurred  under  that  assumption.  Is  the  plaintiff  in  error  within  that 
rule.''  He  executed  the  agreement  of  articles  by  which  he  engaged 
with  the  other  defendants  "to  form  a  corporation,"  which  should  have 
a  capital  stock  of  $5,0^3 ;  -he  was  party  to  every  step  which  was  taken 
under  the  statute;  without  his  participation  (or  that  of  some  third 
party)  even  the  semblance  of  corporate  existence  could  not  have  been 
obtained  for  the  venture.  This  act,  followed  by  the  filing  of  the 
instrument,  was  a  solemn  acceptance,  by  the  parties  jointly,  of  the 
privileges  of  incorporation.  In  the  argument  for  the  plaintiff  in 
error  it  is  insisted  that  these  corporators  are  tnerely  nominal  par- 
ties, and  should  not  be  regarded  as  contractors  in  any  sense;  that  it 
has  become  comm.on  practice  to  take,  for  the  time  being,  any  per- 
son who  fnay  be  convenient  for  the  purpose,  leaving  the  real  project- 
ors to  com-e  in  with  the  subscription  for  stock?  Such  view  or 
practice  is  entirely  foreign  to  the  manifest  intent  of  the  statute,  as 
the  organization  is  placed  entirely  within  control  of  the  signers, 
and  without  their  action  to  that  end  strangers  can  not  obtain  ad- 
mission as  stockholders.  They  occupy  a  contract  relation.  It  is 
true  that  the  relation  is  absolved  or  a  new  one  formed  when  organ- 
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ization  is  effected;  that  the  offce  of  corporator  disappears  tvhen 
that  of  stockholder  is  taken  on.  It  is  also  true  that  there  rnay  be  an 
abandonment  of  the  venture  without  any  liability  resting  upon  the 
corporators,  but  upon  the  condition  imposed  by  the  common  law  that 
no  obligation  shall  have  been  incurred  in  the  name  of  that  relation, 
viz. :  by  "assuming  to  act  in  a  corporate  capacity."  Fuller  v.  Rowe, 
57  N.I  Y.  23,  26.  Had  these  articles  read  that  the  signers  agreed  to 
form  a  partnership  with  $5,000  capital,  instead  of  a  corporation,  there 
would  have  been  no  doubt  of  joint  liability  for  contracts  entered  into 
by  either  in  the  co-partnership  name  and  within  its  scope.  The  agree- 
ment here  is  to,  form  a  corporation,  with  capital  stock  of  $5,000;  it  is 
made  a  public  record,  as  the  statute  requires.  So  far  as  the  public  is 
concerned,  this  record  is  the  only  evidence  of  incorporation  which 
comes  to  notice.  The  corporate  capacity  there  promised  was  forth- 
with assumed,  as  the  plaintiff  in  error  well  knew,  and  he  can  not  be 
heard  to  evade  liability  upon  the  plea  that  they  failed  to  put  in  the 
capital  and  perfect  organization.  McHose  &  Co.  v.  Wheeler,  45  Pa. 
St.  32,  40.  On  behalf  of  the  plaintiff  in -error  it  is  contended  that  he 
is  not  liable,  because  he  did  not  participate  in  the  business  which  was 
undertaken,  and  it  is  not  found  that  he  had  actual  knowledge  of  the 
use  bf  his  name  as  an  officer.  But  it  is  found  that  "under  the  circum- 
stances, if  he  did  not  know  it,  he  could  have  ascertained  the  fact  by 
merely  slight  attention  to  the  matter,  and  was  guilty  of  negligence  in 
not  knowing  it."  This  imputes  knowledge.  If  he  remained  igno- 
rant of  the  use  of  his  name  inthe  face  of  such  circumstances,  where  he 
had  given  its  use  for  the  inception  of  the  enterprise,  and  where  slight 
attention  would  have  broughf  him  knowledge,  he  is  chargeable  with' 
notice.     The  culpable  negligence  bars  the  excuse  of  ignorance. 

Upon  this  record  all  of  the  signers  of  the  articles  of  incorporation' 
have  made  themselves  parties  to  the  assumption  of  corporate  powers, 
and  they  are  jointly  bound  for  the  indebtedness  which  was  therein 
contracted.  Their  liability  is  of  the  same  nature  which  would  be  im- 
posed "if  the  original  plan  had  been  to  form  a  partnership."  Cook 
on  Stock  and  Stockholders  (3d  ed.),  §  235...  The  agreement  which 
gave  color  to  the  assumed  corporate  action  is  the  foundation.  The 
reason  for  holding  the  liability  is  well  stated  in  Fredendall  v.  Taylor, 
26  Wis.  286,  290,  as  springing  "from  the  fact  that  there  was  no  re- 
sponsible body  or  corporation  behind  them  ;"  having  no  principal  they 
bound  themselves  individually.  Lewis  v.  Tilton,  64  Iowa  220,  is  to 
the  same  effect. 

It  is  not  essential  that  parties  dealing  with  the  assumed  corporation 
should  have  acted  with  knowledge  or  upon  the  faith  of  Wechselberg's 
relation  to  it.  The  rule  stated  in  Thompson  v.  First  National  Bank 
of  Toledo,  III  U.  S.  529,  is  not  applicable.  There  it  was  sought  to 
recover  upon  a  co-partnership  debt  from  one  who  was  not  a  partner 
in  fact,  but  had  been  held  out  as  such,  without  credit  being  given  on 
the  faith  or  with  knowledge  of  such  holding  out.  Recovery  was  de- 
nied because  there  was  no  contract  relation  and  no  ground  for  estoppel. 
In  the  case  at  bar  there  is  primary  contract  liability,  and  it  is  not 
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dependent  upon  the  knowledge  or  understanding  of  tbose  dealing 
with  the  purported  corporation.  Pullman  v.  Upton,  96  U.  S.  328, 
citing  Adderly  v.  Storm,  6  Hill  624;  Pierce  v.  Bryant,  5  Allen 
(Mass.)  91. 

In  view  of  this  determination  of  liability  at  common  law  we  are  of 
opinion  that  judgment '  was  properly  entered  against  the  plaintiff  in 
error,  and  it  is  unnecessary  to  consider  the  question  of  statutory  lia- 
bility, which  is  well  presented  in  the  briefs  and  oral  arguments. 

The  judgment  will  be  affirmed. 

Note.  Compare,  1864,  Ashtabula  and  New  Lisbon  R.  Co.  v.  Smith,  15  Ohio 
St.  328;  1897,  Badger  Paper  Co.  v.  Eose,  95  Wis.  145;  1898,  Schofleld  G.  &  P. 
Co.  V.  Schofleld,  71  Conn.  1. 


Sec.  147.    Same. 

{d)  As  soon  as  its  first  meeting  has  been  held  and  officers 
chosen,  if  not  immediately  upon  signing  the  articles  of  association ; 
but  until  the  division  into  shares;  th^  associated  members  hold  the 
whole  capital  stock  in  common.  | 

HAWES  Et  Al.  v.  ANGLO-SAJ^ON  PEmdLEUM  COMPANY  Et  Al.i 

1869.     In  the  Supreme  Coukx  of  ]mL\.ssachusetts.     ioi    Mass. 

Rep.\385-39| 

\  I 

[Bill  in  equity,  filed  FebruaryXz,  186^,  to  charge  individual  de- 
fendants as  members  or  stockholders  in  aimanufacturing  corporation, 
under  the  statute  of  1862,  ch.  218,  ■(^hicn  declares,  in  section  2,  that 
"the  members  or  stockholders"  in  such  a  corporation  shall  be  jointly 
and  severally  liable  for  such  of  its  debts  as  may  be  contracted  before 
the  capital  is  fully  paid  in  and  certificate  thereof  duly  recorded. 

On  March  16,  1865,  the  defendants  signed  certain  articles  bearing 
that  date,  certifying  that  the  subscribers  "hereby  associate  themselves 
together  as  a  corporation  under  the  provisions  of  the  Gen.  Stat.,ch.  61, 
and  the  sevteral  acts  in  addition  thereto,  for  the  purpose  of  carrying  on 
the  business  of  mining  oil,  coal  and  other  minerals;  and  agree," 
third,  that  "the  amount  of  capital  stock  of  said  corporation  is  hereby 
fixed  and  limited  at  $500,000;"  fourth,  that  "the  said  xorporation 
shall  be  established  and  have  its  principal  place  of  business  in  Bos- 
ton, and  may  prosecute  its  business  without  and  beyond  the  limits  of 
the  commonwealth,  as  the  corporation  elect."  On  April  i,  1865,  the 
subscribers  of  these  articles  held  their  first  meeting  and  chose  officers. 

In  the  superior  court  in  Suffolk,  at  October  term,  1866,  the  plaint- 
iffs recovered  judgment  against  the  Anglo-Saxon  Petroleum  Com- 
pany, by  the  default  of  the  corporation,  after  filing  an  affidavit  of 
merits  and  an  answer,  for  $4,231.71  damages  and  $24.07  costs,  in  an 
action  begun  March  17,  1866,  on  an  account  dated  March  29,  1865, 
for  the  price  of  three  steam-engines   and  boilers.     On  this  judgment 

'  Statement  of  facts  abridged.     Arguments  and  part  of  opinion  omitted. 
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execution  was  issued  November  i6,  1866,  and  returned  wholly  un- 
satisfied January  15,  1867. 

"The  stock  of  said  Anglo-Saxon  Petroleum  Company  was  never 
divided  into  shares,  and  never  divided  or  apportioned  among  said 
subscribers.  No  capital  was  ever  paid  in,  and  no  certificate  of  any 
payment  of  capital  was  ever  recorded.  No  part  of  the  amount  due 
on  said  judgment  has  ever  been  paid,  and  no  change  has  occurred 
among  said  subscribers  to  said  articles."] 

Gray,  J.  All  that  is  necessary  to  constitute  a  corporation  aggre- 
gate is  the  grant  of  a  franchise  by  the  government,  assented  to  by  the 
grantees.  In  the  case  of  the  creation  of  a  private  corporation  by 
special  charter,  indeed,  an  acceptance  is  ordinarily  required  in  order 
to  give  it  effect'.  Angell  &  Ames  on  Corporations,  §§  81,  82.  But 
an  act  of  the  legislature^  incorporating  certain  fersons  who  have  ap- 
plied for  a  charter,  and  their  associates,  may  constitute  the  persons 
named  a  corporation  at  once  without  further  action  on  their  part, 
either  in  the  admission  of  associates,  the  choice  of  ofp.cers,  or  the  di- 
vision of  the  capital  stock.  Frost  v.  Frostburg  Coal  Co.,  24  How. 
278 ;  Day  v.  Stetson,  8  Greenl.  365 ;  Penobscot  Boom  Co.  v.  Lam- 
son,  16  Maine  224;  New  York  Fire  Department  v.  Kip,  10  Wend. 
266  ;  Narragansett  Bank  v.  Atlantic  Silk  Co.,  3  Met.  282  ;  Walworth 
V.  Brackett,  98  Mass.  98 ;  Gen.-  Stat.  ch.  68,  §  3. 

By  the  Gen.  Stat.,  ch.  61,  §  i,  "three  or  more  persons  who  shall 
have  associated  themselves  together  by  articles  of  agreement  in  writ- 
ing, for  the  purpose  of  carrying  on  any  mechanical,  mining,  quarrying 
or  manufacturing  business,  except  that  of  distilling  or  manufacturing 
intoxicating  liquors,  and  shall  have  complied  with  the  provisions  of  this 
chapter,  shall  be  and  remain  a  corporation  under  any  name  indicated  in 
their  articles  of  association,  and  which  is  not  previously  in  use  by  any 
other  corporation  or  company."  The  meaning  and  extent  of  th-e  clause 
which  requires  that  the  associates  "shall  have  complied  with  the  provis- 
ions of  this  chapter"  may  be  better  understood  by  referring  to  the  statute 
of  1851,  ch.  133,  the  first  general  law  which  authorized  such  corpo- 
rations to  be  formed  by  voluntary  association,  and  the  intervening  acts 
in  addition  thereto,  of  all  which  the  sixty-first  chapter  of  the  General 
Statutes  is  substantially  a  re-enactment.  By  section  i  of  Statute  1851, 
ch.  133,  persons  who  should  "associate  themselves  together  according 
to  the  provisions  of  this  act"  under  any  name  bythem  assumed,  for 
either  of  the  purposes  specified,  and  who  should  "comply  with  all 
the  provisions  of  this  act"  were  declared  to  be  a  body  politic  and 
corporate.  All  the  provisions  of  that  act,  which  such  a  corporation 
was  required  by  its  terms  to  comply  with  at  any  time,  were,  that  the 
articles  of  association  should  state  the  name,  of  the  corporation,,  fix 
and  limit  the  amount  of  its  capital  stock,  and  state  the  purpose  for 
which  and  the  town  or  city  in  which  the  corporation  should  be  estab- 
lished and  located;  that,  before  the  corporation  should  commence 
business,  its  officers  should  make,  publish  and  file  a  certificate  of 
those  and  other  facts ;  and  that  the  name  of  the  corporation  should 
indicate  ifs  corporate  character,  and-not  be  the  name  of  anyother  cor- 
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poration  or  company.  Stat.  1851,  ch.  133,  §§  1-6.  And  it  was  held 
that  even  an  irregularity  in  the  articles  of  association,  such  as  the 
adoption  of  a  name  already  belonging  to  another  company,  would  not 
enable  the  corporation  to  defeat  an  action  against  it  by  a  creditor. 
Dooley  V.  Cheshire  Glass  Co.,  15  Gray  494.  The  direction  contained 
in  the  Gen.  Stat.,  ch.  61,  §  3,  as  to  the  mode  of  calling  the  first  meet- 
ing of  such  a  corporation,  was  not  in  the  original  statute,  but  was  first 
inserted  in  the  statute  of  1855,  ch.  478,  section  2,  and  is  as.  consistent 
with  holding  the  corporation  to  be  already  organized  as  with  treating 
the  first  meeting  as  necessary  to  its  organization.  The  first  section  of 
the  General  Statutes,  ch.  61,  is  certainly  not  to  be  construed  literally 
as  requiring  a  compliance  with  all  the  provisions  of  the  chapter  as  a 
condition  precedent  to  the  existence  of  a  corporation ;  for  many  of 
them  necessarily  assume  a  corporation  to  have  been  already  created, 
such,  for  instance,  as  making  the  officers  of  the  corporation  liable  for 
its  debts  until  they  have  signed  and  filed  certain  certificates.  Sec- 
tions 8-12,  Merrick  v.  Reynolds  Engine  &  Governor  Co.^  The 
manifest  intent  of  the  first  section,  viewed  in  connection  with  the 
rest  of  the  chapter,  is,  that  a  corporation  shall  exist  at  least  as  soon 
as  the  first  Tneeting  has  been  held  and  officers  have  been  elected,  if  not 
immediately  upon  the  signing  of  the  fundamental  articles  of  associa- 
tion, by  which  the  intention  of  the  associates  to  avail  themselves  of 
the  privileges  conferred  by  the  legislature  is  manifested,  the  name  of 
the  corporation  determined,  the  amount  of  capital  stock  fixed,  and  the 
place  in  which  and  the  purpose  for  which  the  corporation  is  estab- 
lished are  specified.  Utley  V.  Union  Tool  Co.,  1 1  Gray  139  ;  Perkinsv. 
Union  Button-Hole  &  Embroidery  Machine  Co.,  12  Allen  273;  New- 
comb  V.  Reed,  12  Allen  363. 

When  a  corporation  has  been  once  created  according  to  law,  the 
incorporated  associates  who  hold  the  coi'porate  franchise  are  members 
of  the  corporation,  and  a  subscriber  for  shares,  although  he  has  re- 
ceived no  certificate  of  stock,  or  the  stock  has  not  even  been  divided 
into  shares,  is  a  member  of  the  corporation,  and  a  stockholder  within 
the  meaning  of  a  statute  making  the  stockholders  of  the  corporation 
personally  liable  for  its  debts.  Chester  Glass  Co.  v.  Dewey,  16  Mass. 
94;  Narragansett  Bank  v.  Atlantic  Silk  Co.,  3  Met.  288,  289;  Spear 
V.  Crawford,  14  Wend.  20. 

The  statute  of  1862,  ch.  218,  entitled  "An  act  to  define  and  regulate 
the  enforcement  of  the  liabilities  of  officers  and  stockholders  of  manu- 
facturing corporations,"  contains  the  following  provisions,  upon  the 
construction  and  effect  of  which  this  case  depends. 

By  section  2,  ''the  members  or  stockholders  in  such  corporation 
shall  be  jointly  and  severally  liable  for  its  debts  or  contracts  in  the  fol- 
lowing cases,  and  not  otherwise :  First,  for  such  as  may  be  contracted 
before  the  capital  is  fully  paid  in,  and  a  certificate  thereof  duly  re- 
corded." 

By  section  3,  no  stockholder  in  such  corporation  shall  be  held  liable 
for  its  debts  or  contracts,  unless  a  judgment  is  recovered  against  the 
1 101  Mass.  381. 
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corporation,  demand  for  payment  made  upon  the  corporation  and  not 
complied  with  for  thirty  days,  and  the  execution  returned  unsatisfied. 

By  section  4,  "after  the  ■  execution  shall  be  so  returned,  the  judg- 
ment creditor,  or  any  other  creditor,  may  file  a  bill  in  equity  in  behalf 
of  himself  and  all  other  creditors  of  the  corporation,  against  it,  and 
all  persons  who  were  stockholders  therein  at  the  time  of  the  com- 
mencement of  the  suit  in  which  such  judgment  was  recovered,"  for 
the  recovery  of  the  sums  due  from  said  corporation  to  himself  and 
such  other  creditors,  for  which  the  stockholders  may  be  personally  lia- 
able,  by  reason  of  any  act  or  omission  on  the  part  of  the  corporation 
or  its  officers. 

By  section  5,  "such  sums  as  may  be  decreed  to  be  paid  by  the  stock- 
holders in  such  suit  in  equity  shall  be  assessed  upon  them  in  proportion 
to  the  amounts  of  stock  by  them  respectively  held  at  the  time  when  the 
suit  in  which  said  judgment  was  recovered  was  begun ;  but  no  stock- 
holder shall  be  liable  to  pay  a  larger  sum  than  the  amount  of  stock 
held  by  him  at  that  time  at  its  par  value." 

Among  the  purposes  for  which  the  defendants  incorporated  them- 
selves were  "refining  oil,  coal  and  other  minerals,"  and  "preparing 
them  for  use."  They  were,  therefore,  strictly  a  manufacturing  cor- 
poration, and  equally  within  the  statutes  of  1862,  ch.  218,  as  a  Similar 
corporation  established  by  special  charter  would  be.  Peele  v.  Phill- 
ips, 8  Allen  86;   Bond  v.  Morse,  9  Allen  471. 

The  bill  was  held  to  be  sufficient  when  this  cause  was  before  us 
upon  the  demurrer.  All  questions  of  variance  between  the  pleadings 
and  evidence  have  been  waived  by  submitting  the  case  to  our  decision 
upon  an  agreed  statement  of  facts.  Russell  v.  Loring,  3  Allen  121 ; 
Folger  V.  Columbian  Insurance  Co.,  99  Mass.  267. 

It  is  admitted  that  no  part  of  the  capital  stock  of  the  corporation  has 
ever  been  paid  in,  and  no  certificate  thereof  recorded ;  and  that  the 
plaintiffs  have  recovered  a  judgment  in  an  action  against  the  corpora- 
tion, and  had  the  execution  issued  thereon  duly  served  upbn  the  cor- 
poration, and  returned  unsatisfied. 

That  action  was  brought  on  the  17th  day  of  March,  1866,  a  year 
after  the  signing  of  the  defendants'  articles  of  association,  and  almost 
a  year  after  the  associates  had  held  their  first  meeting  and  elected 
officers.  Upon  any  construction  of  the  statutes,  the  corporation  had 
thus,  long  before  the  bringing  of  that  action,  been  called  into  exist- 
ence and  made  a  legal  person,  capable  of  holding  property  and  of 
suing  and  being  sued,  and  had  a  board  of  officers  competent  to  bind 
the  corporation  by  a  new  agreement  or  by  ratification  of  an  old  one, 
made  before  the  corporation  was  capable  of  contracting.  The  cor- 
poration, thus  fully  organized  and  represented,  filed  an  affidavit  of 
merits,  and  afterwards  submitted  to  a  default  and  judgment  thereon. 
That  judgment,  if  not  conclusive  in  this  suit,  is  at  \e-a.&t'  frtma  facie 
evidence  that  the  debt  sued  on  was  a  debt  for  which  the  corporation 
was  liable.  The  mere  fact  that  the  account  annexed  to  the  declara- 
tion bears  date  three  days  before  such  election  of  officers  is  not  suffi- 
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cient   to  rebut   the  evidence  of   liability    afforded  by  the  judgment 
itself. 

The  amount  of  capital  stock  of  the  corporation  was  fixed  and  lim- 
ited in  accorda,nce  with  the  General  Statutes,  ch.  61,  section  6.  The 
stock  not  having  been  divided  into  shares  or  certificates  issued,  the 
associated  members  of  the  corporation  were  the  holders  of  the  whole 
ca'pital  stock  in  common,  and  would  seem,  upon  the  facts  agreed,  to 
be  liable  in  equal  proportions  for  such  sums  as  may  be  decreed  to  be 
paid  by  them  in  this  suit.  But  as  the  question  of  the  amount  to  be 
assessed  upon  each  has  not  been  argued  by  them,  but  only  the  ques- 
tion whether  they  are  liable  at  all,  any  additional  facts  and  considera- 
tions, bearing  upon  the  question  of  the  amounts  and  proportions  in 
which  they  are  to  be  charged,  may  be  submitted  to  the  master,  and, 
on  the  coming  in  of  his  report,  to  the  court. 

Decree  for  the  plaintiffs ,  case  referred  to  a  master. 

Note.    See  Katavna  Land  Company  v.  Holley,  129  Mass.  540;  Schofield  G. 
&  P.  Co.  V.  Schofield,  71  Conn.  1. 


Sec.  148.    Same. 

(e)  Under  special  acts,  either  immediately  upon  acceptance  of 
charter,  or  only  after  organization  by  the  subscribers  to  the  stock, 
depending  upon  the  wording  of  the  acts. 

'  For  example,  it  is  sometimes  said  that  where  an  act  provides  that  A,  B,  C, 
etc.  (who  have  applied  for  a  charter),  and  their  successors  and  assigns  "be 
and  the  same  are  hereby  incorporated,"  there  is  created  ipso  facto  et  eo  in- 
stanti  a  corporation,  and  there  is  no  condition  precedent  to  the  coming  into 
existence  of  the  corporation.  See,  1853,  Judah  v.  The  Am.'  Live  Stock  Ins. 
Co.,  4  Ind.  333;  1857,  Stoops  v.  The  Greenburgh  &  B.  P.  Co.,10Ind.  47;  1859, 
Hammett  v.  L.  E.  &  N.  R.  Co.,  20  Ark.  204;  1880,  The  L.  R.  &  N.  R.  Co.  V.  L. 
E.,  M.  &  T.  R.,  36  Ark.  663.  Also,  Penobscot  Boom  Corp.  v.  Lamson,  supra, 
p.  283 ;  Hawes  v.  Petroleum  Co.,  supra,  p.  581,  and  illustrations  in  §§  135,  136, 
137,  supra. 


ARTICLE    IV.       COMPLIANCE    WITH  CONDITIONS.       DE  JURE  EXISTENCE. 

Sec.  149.      (i)  As  to  de  jure  existence,  conditions  are 

(«)   Precedent,  with  which  there  must  be  a  substantial,  but  not 
necessarily  a  literal,  compliance,  in  order  to  make  a  corporation  afe 


MOKELUMNE  HILL  MINING  CO.  v.  WOODBURY.» 
14  Cal.  424,  73  Am.  Dec.  658,  supra,  p.  296. 
'  See,  also,  cases  below,  on  pp.  590-613. 


HARROD   V.    HAMER.  §  150 


3c.  150.    Same. 


( ^ )  Subsequent,  with  which  compliance  is  not  necessary  in  or- 
der  to  create  a  valid  corporation,  though. necessary  legally  toex- 
eircise  corporate  functions  and  powers. 

HAEEOD  V.  HAMER  Et  Al,' 

1873.     In. THE   Supreme   Court  op  Wisconsin.     32  Wis.  Rep. 

162-168. 

Appeal  from  the  circuit  court  for  Outagamie  county. 

Section  17,  ch.  73  of  the  Rev.  Stat.,  entided  "of  joint  stock  com- 
panies," provides  that  before  any  corporation,  organized  thereunder, 
shall  commence  business,  the  president  and  directors  shall  cause  the 
articles  of  association  to  be  published  in  the  papers,  make  a  certificate 
of  the  purposes  for  which  the' corporation  is  formed,  the  amount  of 
capital  stock,  the  amoimt  actually  paid  in,  the  names  of  the  share- 
holders, the  number  of  shares  by  each  respectively  owned,  and  de- 
posit the  same  with  the  secretary  of  state,  and  a  duplicate  with  the 
clerk,  of  the  town,  city  or  village  where  the  business  is  to  be  carried 
on.  Section  25  of  the  same  chapter  provides  as  follows:  The  stock- 
holders of  any  corporation  organized  under  the  provisions  of  this 
chapter  shall  be  jointly  and  severally  liable  for  all  debts  that  may  be 
due  or  owing  to  all  their  laborers,  servants  and  apprentices,  for  serv- 
ice performed  by  them  for  such  corporation,  within  six  months  pre- 
ceding the  demand  made  for  any  such  debt,"  etc. 

Harrod  brought  his  action  against  the  defendants,  who  were  stock- 
holders in  the  Appleton  Manufacturing  Company,  incorporated  under 
ch.  73,  R.  S.,  to  hold  them  liable  individually  for  any  indebtedness 
against  the  company.  Plaintiff  was  the  owner  of  a  planing  mill,  and 
the  indebtedness  grew  out  of  certain  planing  done  at  plaintiff's  mill 
for  the  building  of  the  factory  of  the  corporation.  Judgment  had  been 
obtained  against  the  company  for  the  amount  due,  and  execution  was 
returned  unsatisfied.  Plaintiff  thereupon  sued  the  defendants  for" the 
amount  of  such  judgment  and  interest.  It  was  admitted  that  sec- 
tion 17  was  not  complied  with  by  the  filing  of  the  required  statement 
until  March  25,  1870,  and  it  appeared  in  evidence  that  the  company 
erected  a  building,  ran  a  saw-mill,  and  transacted  other  business, 
some  months  previous  to  this  date.  Finding  and  judgment  for  plaint- 
iff;  from  which  judgment  the  defendants  Hamer  and  Schneider  ap- 
pealed.    * 

Dixon,  C.  J.  'The  theory  upon  which  this  action  is  prosecuted  is, 
that  th£  subfi£rih£i:s.to  the  articles_of_ agreement  and  association  did 
nof7  by  _th&-Steps- and  proceedings Tak5i7^bgcojTie_or_constitute  a  body 
politic  and  corporate  ..jrH^tbT- "-.ir.£J°°""^'''^  ^y  tjiem  in  their  arti- 
cles,  but  that  they  failed  altogether  of  organizing  and  establishing  a 

'Arguments  omitted. 
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corporation  under  the  provisions  of  the  statute,  as  they  ajttempted  and 
intended_t,2_do.'  -T-he  supposition  is  thatTTo  corporation  was  created, 
and  hence  that  the  subscribers,  who  yy ere  shareholders  or  "owners  of 
the  "supposed  capital  ^tQck,.  became  a  sort  of  unincorporated  joint 
stock  company,  oxquasi  firm  or  partnership,  ahd'so  liable  in  their  in- 
dividual capacity ,~mtKeZ]ointly76r  severally,  directly  to  the  creditors 
of  the  company  Dr_3Ssociation.  We  are  of  opinion  that  thtsview  of 
the'transaction  is  entirely  erroneous,  and  that  a  corporaticDti  was  qr- 
ganized  and  set"  in  motion  with  whicIT  creditoi;s_ai]3_ptiiers_^must  deal 
as^a  corpoi'atldn,  and  against  wEIcE"  and  against_the  stockholders -in 
which  cTairhs  and  deniandsjnust„be  enforced,  as  in  case  of  other  like 
corporate  bodies. 

The  corporation  was  organized  under  the  provisions  of  chapter  73 
of  the  Revised  Statutes,      i  Tay.  Stats.  982  to  987,  sections  i  to  29, 
inclusive.     It  is  not  objected  or  shown  that  any  requirement  of  the^ 
statute  was  omitted  or  not  complied  with,  except  only  that  the  certi-1 
ficate  prescribed  by  section  17  (section  19,  Tay.  Stats.)  was  not  made/ 
and  deposited  with   the  secretary  of  state,  and  a   duplicate  with  the\ 
town,  village  or  city  clerk,  as  therein  directed.     The  only  question./ 
therefore,   is,  y^ether^this  failure  of  .the  president  and  directors  to 
make~an J  deposit  the  certificate  and  duplicate  operated  to  defeat  the 
organisation  or  to  annuT~fhe"  proceedings'  bywhich  the   corporation 
h^E^ been  brought  into  existence.  "The  veiy'wbfHs' of  the  section  are  .y' 
a  sufficient  answer.      "Before  any  corporation,  formed  and  estal^li^Vf^  *^ 
by  virtue  of  the  pr^idgipns  of  this  lawi  shall^_commenc£_liusingss>.the 
'president  and  directors  thereof  shall  cause  their  articles  of  association 
to  be  published,"  etc.,  and  "shall  make  a  certificate,"  etc.     It  would 
not  be  easy  by  any  words  to  recognize  the  existence  of  the  corpora- 
tion without  the  publication   and  without  the   certificate,  or  before 
they  are  made,  more  clearly  than  has  been  done  here.    JJie.  jpor-po- 
rate  existence  is  clearly  acknowledged,  and  intended  so  to  be,  and  the 
^rohrbi-fion'is'only' against  its  commencing  business until^the  require- 
ments lij^ihe- section  are  'compWedwit/T.     iTls'^spoken  of  as  a  corpora- T 
tion  formed— arrdTfStablished  By^vTfEue  of  the  provisions  of  law,  and  / 
having  officers  such  as  the  law  prescribes,  namely,  a  president  and  a  \ 
board  of  directors,  capable  of  acting  for  the  corporation,  and  upon  I 
whom,  in  their  official  capacity,  certain  duties  are  therein  specifically  ) 
imposed,  and  their  performance  commanded. 

But,  if  anything  further  be  needed  upon  this  point,  it  will  be  found 
in  the  provisions  of  section  23  of  the  same  chapter.  That  section 
reads:  "If  the  president,  directors  or  secretary  of  any  such  corpora- 
tion shall  intentionally  neglect  or  refuse  to  comply  with  the  provisions 
of,  land  to  perform  the  duties  required  of  them  respectively  by,  the 
seventeenth,  eighteenth  and  nineteenth  sections  of  this  chapter,  such  of 
them  so  neglecting  or  refusing  shall  jointly  and  severally  be  liable,  in  an 
action  founded  on  this  chapter,  for  all  debts  of  such  corporation  con- 
tracted doling  the  period  of  any  such  neglect  and  refusal."  The  inten- 
tion that  the  corporation  should  not  be  affected,  or  its  powers  or  exist- 
ence destroyed,  by  reason  of  any  failure  to  comply  with  the  requirements 
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of  section  17,  is  here  again  very  plainly  manifested.  It  is  again  spoken 
of  and  treated  as  a  corporation  lawfully  organized  and  still  continuing, 
notwithstanding  such  failure.  It  is  regarded  as  a  corporation  fully 
capable  of  contracting  debts,  and  having  officers,  of  whom  the  per- 
formance of  certain  duties  has  been  and  still  may  be  lawfully  required. 
And  to  the  like  effect  are  the  provisions  of  .section  24,  and,  perhaps, 
others.  The  views  here  expressed  are  sustained  by  the  case  of  Holmes 
V.  Gilliland,  41  Barb.  568. 

It  follows  frorn  these  views  that  the  plaintiff  has  misconceived  his 
remedy,  and  that  this  action  can  not  be  maintained  against  the  appel- 
htrtts'a'S'  stSclili6lHeri7  and  who  hold"  no  oth'eFi'elatiOfrto  tHe~corpora- 
tion.  The  remedy  ofjthe  plaihtiH  to  enforce  paynienFof  His  judginent, 
m~additi6h  to  that  given  by  the~  statute  against  Jhe^  president  and 
directors  of  the  cbfporatiori,  will  probably  be  found  by  consulting  the 
case  of  Adler  v.  Milwaukee  Patent  Brick  Manufacturing  Co.,  13 
Wis.  57.  - 

The  complaint  alleges  that  the  debt,  for  the  non-payment  of  which 
the  plaintiff  recovered  judgment  against  the  corporation,  accrued  and 
became  due  to  the  plaintiff  for  work  and  labor  performed  by  him  for 
the  corporation,  but  it  is  nevertheless  not  claimed  that'  the  cause  of 
action  falls  within  the  provisions  of  section  25  of  the  statute,  or  that 
the  plaintiff  is  pursuing  the  remedy  given  by  that-section.  It  does  not 
distinctly  appear  that  the  debt  was  one  of  the  kind  therein  provided 
for,  or  that  the  plaintiff  was  a  "laborer."  It  is  not  shown  that  any 
demand  was  made,  as  prescribed  by  that  section. 

The  judgment  against  the  defendants  Hamer  and  Schneider,  who 
bring  this  appeal,  must  be  reversed,  with  costs,  and  the  cause  remanded, 
with  direction  that  it  be  dismissed  as  to  them. 

By  the  court. — It;  is  so  ordered. 

Note.-  See  Beach,  §13;  Clark,  pp.  59,  87;  Elliott,  §§38-44;  Morawetz, 
§§.744-746;  1  Thompaon,  §§215-249. 


Sec.  151.     Same.     (2)    Conditions  may  be  also : 

(tr)   Directory  merely. 

NEWCOMB  V.  REED. 

1866.     In  the  Supreme  Judicial  Court  of  Massachusetts.     12 
Allen's  (Mass.)  Rep.  362-364. 

Contract,  in  which  the  plaintiff  sought  to  charge  the  officers  of  the 
Boston  Mechanical  Bakery  Company  with  ^a'debfcontracted^n  the 
name  of  the  "coTpbrationVTtT'consequerice  of  their  neglect  toTTle  cer- 
tificates and  statements  of  the  condition  of  the  corporation.  At  the 
tri«l  in  the  supei'ior  court,  before  Ames,  J.,  without  a  jury,  the  judge 
found  for  the  defendants  upon  facts  which  are  stated  in  the  opinion ; 
and  the  plaintiff  alleged  exceptions. 
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Hoar,  J.  The  defense  to  this  action  rests  wholIy_upon_the  as««. 
sumfition  that  the  corporation,  whose  officers  the  plamHS  seeks  to  I 
charge  witha_statutejiability  foirits  debts,  never  TiacTk' legal' existence.  I 
The  oniyclef ect  suggested"  in  theTSrgaTrizatitm'xrf "Irhe'  corporation  is,/ 
thaTthe"  cafrfor  the  firs_f.  meeting, was  signed  by  only  one  of  the  per-l 
sons  named  in  tEe^act  of  incorporation,  and  not  by  a  majority  of  them,/ 
as"requtTEa-by"5Eafutes  i8'55,  ch.  140. 

The  case"  of  Utely  v.  Union  Tool  Company,  11  Gray  139,  is  the 
authority  on  which  the  defendants  chiefly  rely.  That  case  decided 
that  in  order  to  charge  as  stockholders  of  a  manufacturing  corporation 
persons  who  had  been  summoned  in  an  action  against  it  under  Statutes 
1851,  ch.  315,  the  plaintiff  must  prove  the  legal  existence  of  the  cor- 
poration. 

The  alleged  corporation  had  no  charter  or  act  of  incorporation 
from  the  legislature,  but  was  an  association  which  had  undertaken  to 
assume  corporate  powers  under  a  general  act  for  the  formation  of 
joint  stock  companies.  Statutes  of  1851,  ch.  133.  That  statute  au- 
thorized three  or  more  persons  who>  had  entered  into  "articles  of 
agreement  in  writing' '  for  the  transaction  of  certain  kinds  of  business 
to  organize  in  a  manner  prescribed,  and  thereby  to  become  a  corpo- 
ration ;  and  the  court  were  of  opinion  that  written  articles  of  agree- 
ment were  essential  to  constitute  a  corporation,  and  that  these  articles 
must  fix  the  amount  of  the  capital  stock,  and  set  forth  distinctly  the 
purpose  for  which  and  the  place  in  which  the  corporation  was  estab- 
lished. The  court  say,  "There  is  an  obvious  reason  for  making  such 
organization  by  written  articles  of  agreement  a  condition  precedent  to 
the  exercise  of  corporate  i-ights.  It  is  the  basis  on  which  all  the  sub- 
sequent proceedings  are  to  rest,  and  is  designed  to  take  the  place  of  a 
charter  or  act  of  incorporation,  by  which  corporate  rights  and  privi- 
leges are  usually  granted."  And  they  add  that  "it  is  not  a  case  of  a 
defective  organization  under  a  charter  or  act  of  incorporation,  nor  of 
erroneous  proceedings  after  the  necessary  steps  were  taken  to  the  as- 
sumption of  corporate  powers,  but  there  is  an  absolute  want  of  proof 
that  any  corporation  was  ever  called  into  being  which  had  the  power 
of  contracting  debts  or  of  rendering  persons  liable  therefor  as  stock- 
holders." ^ 

We  think  these  reasons  have  no  application  to  the  case  now  before 
us.  In  this,  there  was  an  act  of  incorporation  from  the  legislature. 
There  is  no  question  that  the  corporate  powers  which  it  conferred 
were  assumed  by  the  persons  by  whom  it  was  intended  that  they 
should  be  enjoyed,  so  far  as  they  chose  to  avail  themselves  of  them. 
The  organization  was  not  strictly  regular,  but  can  hardly  be  consid- 
ered even  as  defective.  "^ 

Aud-d^4he-oMect  of  the  statute  is  regarded^  bywhich  it  is  required 
that  the  first  meeting;,. shalLJ>e_called  hya  majority  of  iTie~§ersons 
named  in  the  act  of  incor-poration,  it  will  Fe  evident  thatltis~d^rec- 
torylnerely,  andT only  designed  to  secure  tfie  rigMT'conferred  by  the 
charter  to' th^se  Jo  whom  it  was  ~gi^anfed~aMong"  themselves,  by  fro- 
viding'^d.'ir orderly  method  of  ofgamzationl     TWus]1falllhe persons 
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interested  should  come  together  without  anj^  notice  or  call  -whatever, 
cind  proceed  to  accept  Tfie~charter,  and  do  the  oTK^S^nrs^SSsarydcts  to 
constitute  the  corporation,  we  can  not- .doubt  thM^^  their  action  would 
be  valid,  and  that  neither  the  public,  nor  any  persons  not_  belonging 
to  the  association,  would  have  uny  interest  to  question  their  proceed- 
ings. 

THe  purpose  of  the  statute  was  probably  to  avoid  such  difficulties 
as  were  disclosed  in  the  case  of  Lechmere  Bank  v.  Boynton,  ii  Cush. 
369,  where  two  parties  had  attempted  to  organize  separately  under 
the  same  charter,  each  claiming  to  be  the  corporation. 

There  is  nothing  in  the  facts  found  and  reported  to  show  that  all 
persons  interested  were  not  actually  notified  of  the  meeting  for  organ- 
ization. On  the  contrary,  it  would  seem  that  they  were.  No  one 
has  questioned  the  regularity  of  the  proceedings,  or  claimed,  as  in 
Lechmere  Bank  v.  Boynton,  a  right  to  organize  in  a  different  manner. 
The_esjdence  was  ample  to  show  that  the  persons  named  in  the  act 
of  incorporation,  withJEeir^  "associates^  or  at  least  all^of^tlfem  who 
desired  to  do  so,  have  accepted^he  act,  organized  under_it,  issued 
stock,  elected  officers_who  have  acted  an^~s^ved  in  that  capacity, 
carried  on  business,  contracted  debts,  and^ exercised  air  the  lunctions 
of  corporate  existence.  It  is  therefore  too  late  to  deny  th^at  the  cor- 
poration ever  had  any  legal  existence,,  or  fojr  these  officers  to"  avoid 
the  liabilities  .whichj;he  statutesof  the  comrnonwfialtlLimpdieT 

The  defendant,  Brackett,  who  was  treasurer  in  February,  1861,  ap- 
pears to  have  been  liable  with  the  directors,  under  the  provisions  of 
Gen.  Stat.,  Ch.  60,  sections  18,  30,  31. 

Exceptions  sustained. 


Sec.  152.    Same. 

(^)    Or  mandatory,  which  may  be, 

( I )    Implied — good  faith  in  securing  corporate^  privileggs  from 
~-  '  HOLMAN  V.  THE  STATE. 

1885.  In  the  Supreme  Court  of  Indiana.   105  Ind.  Rep.  569-574. 

From  the  Huntington  circuit  court. 

Mitchell,  J.  The  state,  by  an  information  in  the  nature  of  a  quo 
warranto,  charged  that  William  J.  Holman  and  ten  others  were  as- 
suming to  act  as  a  corporation  under  the  name  of  the  Fort  Wayne, 
Warren  and  Brazil  Railway  Company;  that,  as  such  corporation,  they 
were  making  contracts,  incurring  debts,  soliciting  aid  from  townships, 
towns  and  cities,  making  surveys,  appropriating  lands,  etc.,  without 
any  warrant  or  authority  of  law.  They  were  challenged  to  show  by 
what  authority  they  assumed  so  to  act. 

By  a  special  answer  the  defendants  admitted  that  they  were  acting 
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as  a  railway  corporation,  and  alleged  that  they  were  duly  organized 
and  incorporated  under  the  law.  With  their  answer  they  exhibited  a 
copy  of  their  articles  of  association,  which  they  averred  had  been  duly 
filed  in  the  office  of  the  secretary  of  state.  Upon  the  articles  thus  ex- 
hibited, it  appeared  that  fifteen  persons  had  each  subscribed  for  $3,400 
of  the  capital  stock,  the  whole  amount  of  which  was  fixed  at  $60,000. 
/  The  reply  was  filed  admitting  the  signing  and  filing  of  the  articles 
of  association  and  the  subscription  to  the  stock.  It  was,  however, 
averred  that  many  of  the  subscribers  to  the  stock  were,  at  the  time  of 
making  such  subscriptions,  wholly  and  notoriously  insolvent,  and 
made  no  pretense  of  being  able  to  pay  their  subscriptions,  and  that 
others  of  such  subscribers  were  not  worth  half  the  amount  subscribed 
by  them ;  that  the  solicitor  of  the  subscriptions  and  promoter  of  the 
corporation  was  a  subscriber  to  the  stock,  was  wholly  and  notoriously 
insolvent  himself,  and  knew  of  the  insolvency  of  many  of  the  other 
subscribers ;  that  one  of  the  subscribers,  in  addition  to  being  insolvent 
at  the  time  of  making  his  subscription,  was  also  a  minor,  which  was 
kr«own  to  the  promoters  of  the  scheme.  It  was  further  charged  that 
the  capital  stock  had  not  been  subscribed  in  good  faith,  but  that  the 
subscriptions  were  received  for  the  purpose  of  securing  a  colorable 
organization  to  be  made  on  paper.  Evidence  was  offered  tending  to 
prove  the  averments  contained  in  the  reply.  A  judgment  of  forfeiture 
was  rendered. 

The  statute  providing  for  the  organization  of  railroad  corporations 
enacts,  in  substance,  that  whenever  stock  to  the  amount  of  at  least 
$50,000,  or  $1,000  for  each  and  every  mile  of  theproposed  road  shall 
have  been  subscribed,  any  number  of  the  subscribers,  not  less  than 
fifteen,  may,  under  certain  regulations  prescribed,  form  a  railroad 
corporation. 

Jhe  question  presentedfor_conMd£xatiQn-JA,_j3iu,si_the_$^Pjgo^ 
stocE7'wEi3niI?sqTIifed3o"Ee~sub^  to 

the  organization,  be   subscrrBe3~m  good  faith  by  persons  who  had  a 
reas^aBle  expectation  thaiTthey  wiTl  be  aWe   to  pay,  or  will  sub- 
•-scriptions,  some"crwBiClr~aTe- merely 'simulated,  fuMll'the  purposes  of 
the  statute  ? 

Where  the  information  is  against  the  corporation  eo  nomine^  an  in- 
quiry such  as  that  proposed  can  not  be  made.  In  such  a  case,  the 
bringing  of  the  suit  against  the  corporation  in  its  corporate  name  is 
an  admission  of  its  corporate  existence,  and  it  is  not  necessary  for  the 
corporation  to  show  that  it  had  performed  the  conditions  precedent  to 
Its  corporate  existence.  High  Extra.,  L.  Rem.,  section  661.  So, 
also,  where  the  question  of  the  regularity  of  the  organization  is  made 
in  collateral  proceeding,  it  is  not  adnaissible  to  show  the  insolvency 
of  the  subscribers  to  the  stock.  It  was  accordingly  held,  in  Miller  v. 
Wild  Cat  Gravel  Road  Co.,  52  Ind.  51,  that,  in  a  suit  upon  an  uncon- 
ditional subscription  of  stock,  evidence  of  the  insolvency  of  some  of 
the  subscribers  was  immaterial. 

There  are  cases  which  hold  that  an  assessment  against  a  subscriber 
to  stock  can  not  be  collected  until,  at  least,  the  minimum  amount 
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required  by  the  statute  has  been,  subscribed  by  persons  apparently 
able  to  pay  for  the  shares  subscribed.  In  such  cases,  the  subscrip- 
tions of  insolvent  persons,  infants  and  married  women,  are  not 
counted.  Lewey's  Island  R.  Co.  v.  Bolton,  48  Maine  451 ;  Phillips 
V.  Covington,  etc.,  Bridge  Co.,  2  Met.  (Ky.)  219;  Morawetz,  Corp., 
§  279;  Pierce,  Railroads,  p.  55  and  notes. 

The  fact  that  some  of  the  subscribers  to  the  stock  of  a  corporation 
became  insolvent  after  such  subscriptions  were  made,  will  not  of  it- 
self support  an  information  in  the  nature  of  a  quo  warranto.  State, 
ex  rdl.,  V.  Bailey,  16  Ind.  46. 

The  case  before  us  is  an  information  by  the  state  challenging  the 
right  of  certain  individuals  to  act  as  a  corpofaHon,  and  asserting  that 
byreasorret'  the  colofaBIe^'aracter  q£  Jthe  snbsr.ripf.jpns  tVipy  ppvpr 
became  an  incorporation.  It  is  therefore  |i  direct  inquiry  on  behalf 
of  the  state,  calling  upon  the  individuals  _nained^to_show__by  what 
authority  they  assume  to  act  as  a  corporation.  ~ 

In  such  a  case,  while  it  tnaylie  sufficient,  prima  facie,  to  show  the 
filing  of  articles  of  association  and  a  subscription  of  the  minium  amount 
of  stock  required  by  law,  we  do  not  think  such  showing  is  conclusive 
upon  the  state.  It  is  true  the  statute  does  not  in  terms  prescribe  that 
the  subscriptions  must  have  been  made  in  good  faith,  or  that  th^  sub- 
scribers must  have  been  at  the  time  of  making  their  subscriptions 
solvent,  and  apparently  able  to  pay. 

.  But  it  must  be  implied  that,  at  least  between  the  state  and  the 
fersons'fo  whom  the  privilege  of  ' erecting  ttcemselires^nto  a  corfora- 
{ion  iTgranted,  good  faith  and  fair  dealing  should  be  observed. 

Merely  simulated  subscriptions,  made  by  persons  who  are  neither 
actually  nor  apparently  "able  to  pay  the  amomrtTubscribed,  can  not 
answer1:he' purpose  of  the  statute.  Such  subscriptions  are  shams,  and 
are  to  be  denounced  as  a  fraud  upon  the  law.  They  are  an  attempt 
to  acquire  corporate  itinctions,  not  by  a  icompHance  with  theTawT  but 
by  a  disingeiiuous  evasion  of  it.  Jersey  City  Gas  Co.  v.  Dwight,  29 
^^N.  J.  Eq.  242. 

Such  subscriptions  must  stand  upon  the  same  basis,  and  be  deter- 
mined upon  the  same  considerations  that  govern  any  other  business 
transaction. 

It  can  not  be  doubted  that  a  person  may  in  good  faith  become  a 
subscriber  to  the  stock  of  a  corporation,  as  he  may  become  the  pur- 
chaser of  goods,  for  a  sum  larger  than  he  is  then  able  to  pay,  and 
more  than  he  is  at  the  time  actually  worth  in  property.     But  such  a 
subscriber  must  have  subscribed  in  good  faith,  with  a  reasonable  ex- 
pectation and  apparent  prospect  of  being  able  to  pay  assessments  on 
his  stock  as  they  might  thereafter  be  called  for. 
(       Where,  however,  a  subscriber  is  both  insolvent  and  has  no  prospect 
I  or  expectation  of  being  able  to  pay,  and  such  subscription  is  taken 
1  with  knowledge,  it  can  not  be  counted  in  making  up  the  minimum 
y_/equired  by  statute. 

When  the  articles  of  association  were  tendered  with  a  subscription 
of  $50,000  to  the  capital  stock  by  fifteen  persons,  it  was  a  represent- 
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ation  that  that  amount  was  pledged  and  available  as  necessity  might 
require.  Upon  the  faith  of  that  representation  the  state  authorized 
the  persons  making  it  to  assume  the  functions  and  franchises  of  a  cor- 
poration. 

On  the  same  principle  that  one  individual  may  reclaim  his  propO 
erty  which  has  been  sold  to  another,  who  is  insolvent,  and  who  had  ( 
at  the  time  no  intention  to  pay,  or  prospect  of  being  able  to  pay  forj 
it,  the  state  may  reclaim  the  privilege  granted  by  it  under  like  circum- \ 
stances. 

Standing  by  until  important  interests  were  acquired  by  the  corpora- 
tion might  estop  the  state,  or  lapse  of  time  might  cure  the  defect  in 
the  organization.  State,  ex  rel.,  v.  Gordon,  87  Ind.  171.'  Nothing 
of  that  kind  is  either  pleaded  or  proved  in  this  case. 

It  is  abundantly  established  by  the  evidence  that  most  of  the  sub-^ 
scribers  to  the  stock  had  not  only  neither  the  ability,  actual  or  appar- 
ent, at  the  time  they  subscribed,  to   pay  any  calls;  but  it   appears! 
further  that  they  had  no  purpose  or  expectation  that  they  would  be 
called  upon  to  pay,  or  that  they  could  pay  anything  if  called  upon. 

As  a  condition  to  its  assent  to  the  grant  of  corporate  powers  to  a 
railway  company,  the  state  requires  that  an  available  capital  of  at 
least  $50,000  shall  be  proyided  as  a  security  for  persons  with  whom 
the  corporation  proposes  to  transact  business,  and  as  a  guaranty  that 
it  will  prosecute  the  proposed  work.  If  obtaining  merely  feigned  sub-' 
scriptions  puts  it  beyond  the  power  of  the  state  to  vyithdi-gw  its  assent. 
then  it  is  within  the  power  of  designing  persons  tn  ohtf|in  the  franchise 
of  a  corporation  by  a  merely  pretended  compliance  with  the  law,  and 
by  that  means  exclude  others  who  might  execute  a  beneficial  public 
improvement,  while  the  existing  corporation  is  wholly  unable  to  do 
anything  except  to  harass  those  who  may  he  induced  to  deal  withjt. 

We  think  the  evidence  sufficiently  shows  that  the  defendants  held 
themselves  out  as  a  corporation. 

The  judgment  is  affirmed,  with  costs. 

Zqllars,  J.,  did  not  participate  in  the  decision  of  this  case. 

Filed  March  12,  1886.       , 

Note.  See,  1863,  Paterson  v.  Arnold,  45  Pa.  St.  410;  1878,  Jersey  City  Gas 
Co.  V.  Dwight,  29  N.  J.  Eq.  242;  1888,  Williams  v.  Evans,  87  Ala.  725;  1892, 
State  V.  Webb,  97  Ala.  Ill,  38  Am.  St.  Eep.  151.  But  see,  1898,  Bristol  Bank.& 
'T.  Co.  V.  JonesboroB.  &  T.  Co.,  101  Tenn.  545,  9  Am.  &  Eng.  Corp.  Cas. 
(N.  S.)  790.  See,  also,  Clark,  pp.  86-94;  Elliott,  §§  38-44;  Thompson,  §§  226, 
227. 

38— WiL.  Cases. 
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See.  153.  Same.     (2)  Express. 

(a)    A  certain  number  of  incorporators. 

MONTGOMERY  and  Another  v.  FORBES. 

1889.     Iij/THE  Supreme  Judicial  Court  of  Massachusetts.     148 
Mass.  Rep.  249-253,    19  N.  E.  Rep.  342. 

Contract  to  recover  the  price  of  goods  sold  and  delivered. 

At  the  trial  in  the  superior  court,  before  Dewey,  J.,  thg, onljr^ues- 
■  tion  was  whether  the  goods  were  sold  to  a  corporation  called  "the 
f^jrbES^WoTDleffMtrrs,  of  to  the  defendant"  doing  business  under  that 
natnFI  The  plaintiffs  introduced  evidence  tendiflg^to  show  that  sub- 
sequently to  May,  1885,  they  received  an  order  for  the  goods  by  a 
letter,  written  upon  paper  with  the  printed  heading,  "Incorporated 
1885.  Forbes  Woolen  Mills.  George  E.  Forbes,  Treasurer," 
signed  "Forbes  Woolen  Mills,  by  George  E.  Forbes,  Treasurer;" 
that  they  thereupon  shipped  the  goods  to  the  Forbes  Woolen  Mills 
and  received  in  payment  thereof  three  promissory  notes,  together 
equal  to  the  price  of  the  goods,  signed  "Forbes  Woolen  Mills,  by 
George'E.  Forbes,  Treasurer;"  that  when  they  sold  the  goods  and 
took  the  notes,  they  understood  from  their  correspondence  with  the 
defendant,  as  well  as  from  information  gained  from  a  commercial 
agency,  that  the  Forbes  Woolen  Mills  were  a  corporation,  and  made 
all  charges  on  their  books  against  them  as  a  corporation,  and  took  the 
notes  from  the  defendant  as  the  notes  of  a  corporation ;  and  that 
after  they  sold  the  goods  and  received  the  notes  they  became  satisfied 
that  there  was  no  such  a  corporation  as  the  Forbes  Woolen  Mills ; 
and  contended  that  they  were  entitled  to  recover  the  price  of  the  goods 
from  the  defendant  personally. 

The  defendant  contended  that  the  Forbes  Woolen  Mills  was  a 
corporation,  and  testified  that  he  purchased  the  goods  as  treasurer  of 
the  Forbes  Woolen  Mills,  but  admitted  that  they  had  not  been  paid 
for  except  by  the  notes,  .which  themselves  had  not  been  paid;  that  in 
May,  1885,  for  the  purpose  of  limiting  his  personal  responsibility, 
and  because  the  tax  laws  of  New  Hampshire  were  more  favorable  to 
corporations  than  the  Massachusetts  laws,  he  went  to  Nashua,  N.  H., 
to  form  a  corporation  for  the  manufacture  of  woolen  goods ;  that  he 
employed  an  attorney  at  law  of  Nashua  to  incorporate  the  company 
in  a  legal  and  proper  manner,  under  the  .laws  of  the  state,  and  subse- 
quently paid  him  for  his  services  and  disbursements  in  the  premises; 
that  he  went  to  Nashua  again,  and,  with  the  attorney  and  three  other 
persons,  selected  and  secured  by  the  attorney,  signed  and  executed  an 
agreement  of  association,  which  was  dated  May  6,  1885,  and  was 
duly  recorded  in  the  office  of  the  secretary  of  state  of  New  Hampshire 
on  May  12,  1885,  and  in  the  office  of  the  clerk  of  the  city  of  Nashua 
on  May  13,  1885,  and   recited  that  the  subscribers  associated  them- 
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selves  for  the  purpose  of  forming  a  corporation,  to  be  called  the 
Forbes  Woolen  Mills,  the  amount  of  the  capital  stock  to  be  twenty 
thousand  dollars,  divided  into  four  hundred  shares  of  fifty  dollars 
each ;  and  that  the  object  of  the  corporation  was  to  manufacture  and 
sell  woolen  and  other  goods,  and  the  places  of  business  were  Nashua, 
in  New  Hampshire,  and  East  Brookfield,  in  Massachusetts. 

The  defendant  further  testified  that,  subsequently  to  the  execution 
of  the  agreement  of  association,  one  or  more  meetings  were  held  by 
the  signers,  at  which  he  was  elected  president  and  treasurer  of  the 
corporation,  and  such  other  officers  and  directors  were  elected 
as  were  necessary  under  the  laws  of  New  Hampshire ;  that  the  attor- 
ney had  been  recommended  to  him  as  a  reputable  and  reliable  man 
and  attorney,  and  he  left  everything  in  his  hands,  and  supposed  he 
did  everything  necessary  and  proper  to  establish  the  corporation  in  a 
legal  manner;  that  records  of  the  meetings  were  kept  by  theattorney, 
and  that  there  ■waf^  a  srnrk-nook,  ana  certmcates  of  s:ock  were  issued ; 
that  all  the  stock  was  issued  to  the  defendant,  and  that  no  otner  per- 
son was  mterested  in  it ;  that  fifty  per  cent,  of  the  capital  stock  of  the 
corporation  was  actually  paid  iri  by  him  in  cash  and  supplies;  that' 
after  the  organization  of  the  corporation  he  hired,  as  treasurer  of  the 
corporation^  a  mill  in  ±!.ast  .Krooktield  belonging  to  his  mother^  Kox- 
anna  l^'orbes,  and  himself,  and  began  the  manufacture  of  woolen  goods ; 
fKal 'he  puicUased  the  necessary  supplies,  including  those  named  in 
the  plaintiff's  account,  and  placed  them  under  the  direction  of  a 
superintendent,  employed  to  supervise  the  manufacture  of  the  goods ; 
that  there  was  no  manufacturing  done  in  Nashua,  nor  any  other  business 
_except  the  holding  of  corporate  meetings,  and  possibly  the  sale  now 
"and  then  of  a  bill  of  goods  in  the  ordinary  course  of  business ;  and 
that  the  principal  place  of  business  of  the  corporation  was  in  East 
Brookfield;  that  he,  as  president  and  treasurer  of  the  corporation, 
continued  to  manufacture  woolen  goods  for  about  four  months,  and 
sent  the  goods  to  commission  houses  in  New  York  to  be  sold ;  and 
that  at  the  end  of  said  four  months  he  was  unable  to  continue  the 
"business  and  gave  it  up,  and  no  further  business  was  done  by  him  or 
by  the  corporation. 

The  following  sections  of  chapter  152  of  the  General  Laws  of  New 
Hampshire  of  1878  were  introduced  in  evidence: 

"Section  i.  Any  five  or  more  persons  of  lawful  age  may,  by  written 
articles  of  agreement,  associate  themselves  together  for  agricultural, 
educational  or  charitable  purposes,  or  for  carrying  on  any  lawful  busi- 
ness, except  banking  and  the  construction  and  maintenance  of  a  rail- 
road ;  and  when  such  articles  have  been  executed  and  recorded  in  the 
office  of  the  clerk  of  the  town  in  which  the  principal)  business  is  to  be 
.  carried  on,  and  in  that  of  the  secretary  of  state,  they  shall  be  a  corpora- 
tion, and  such  corporation,  its  officers  and  stockholders,  shall  have  all 
the  rights  and  powers  and  be  subject  to  all  the  duties  and  liabilities 
of  similar  corporations,  their  officers  and  stockholders,  except  so  far 
as  the  same  are  limited  or  enlarged  by  tbis  chapter. 

"Sec.  2.    The  object  for  which  the  corporation  is   established,  the 
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place  in  which  its  business  is  to  be  carried  on,  and  the  amount  of  cap- 
ital stock  to  be  paid  in,  shall  be  distinctly  set  forth  in  its  articles  of 
agreement." 

Upon  this  evidence  the  defendant  asked  the  judge  to  rule  that  the 
plaintiffs  were  not  entitled  to  recover,  that  the  account  in  question  had 
been  paid  by  the  notes  of  the  Forbes  Woolen  Mills  as  a  corporation, 
and  that  there  was  no  evidence  to  authorize  the  jury  to  find  for  the 
plaintiffs; 

The  judge  declined  so  to  rule,  and  submitted  the  following  ques- 
tions to  the  jury:  "i.  Did  the  Forbes  Woolen  Mills  and  the  mem- 
bers of  the  said  alleged  corporation,  including  said  Forbes,  at  the  time 
of  its  attempted  organization,  intend  to  carry  on  its  business  as  a 
manufacturing  corporation  (other  than  holding  meetings  of  its  mem- 
bers and  officers)  in  whole  or  in  part,  in  the  city  of  Nashua,  N.  H.  ? 
2.,  Was  there  any  attempt  in  good  faith  on  the  part  of  the  defendant, 
Forbes,  to  organize  the  corporation  of  the  Forbes  Woolen  Mills? 
3d.  Did  said  Forbes  at  and  prior  to  the  tinie  the  goods  in  controversy 
were  ordered,  namely,  at  all  times  after  May  12,  1885,  during  his 
dealings  with  the  plaintiff,  believe  that  the  organization  of  said  Forbes 
Woolen  Mills  was  a  valid  corporation?" 

^  The  jury  answered  the  first  two  questions  in  the  negative  and  the 
third  in  the  affirmative. 

The  judge,  being  of  the  opinion  that,  upon  the  findings  of  the  jury 
and  the  uncontradicted  evidence  in  the  case,  the  plainti:^s  were  en- 
titled to  recover,  directed  the  jury  to  return  a  verdict  for  the  plaintiffs, 
and  reported  the  case  for  the  determination  of  this  court. 

C.  Allen,  J.  The  apparent  corporation  was  not  a  corporation. 
The  statute  of  New  Hampshire  .requires  jive  associates,  and  the 
articles-  of  agreement  must  he  recorded  in  the  town  in  wfiich  the  prin- 
cipal business  is  to  be  carried  on,  and  the  place  in  which  the  business 
is  to  be  carried  on  must  be  distinctly  stated  in  the  articles;  otherwise 
there  is  no  corporation^^  The  defendant' s  pretended  associates  -were 
associates  only  in  name;  he  alone  was'  interSStSd'in  the  enterprise."^ 
The""aTtrd"esBfagreement "were  recorded  in  Nashlia,"and  stated  that 
the  business  was  to  be  carried  on  there ;  but  it  was  not  in  fact  carried 
on  there,  and  was  not  intended  to  be.  The  defendant  took  all  the 
shares  of.  the  capital  stock,  and  paid  into  himself  as  treasurer  only 
50  per  cent,  of  the  amount  thereof.  This  is  not  a  case  where  there 
has  been  a  defective  organization  of  a  corporation  which  has  a  legal 
existence  under  a  valid  charter.  Qsre  there  was  no  rnrpnx^iign.  It 
was  just  the  same  as  if  the  defendant  had  cLone  nothing  at  alt  in  the 
way  of  establishing  a  corporation,  but  had  conducted  his  business 
under  the  name  of  the  Forbes  Woolen  Mills,  calling  it  a  corporation.  • 
Thg.biifiiae.^!^  was  his  p^i-pf^nal  Vinsiness,  which  he  t-rjuisarffrl  under 
that  aaj»ev  Fuller  v.  Hooper,  3  Gray  334,  341.  Bryant  y.  Eastman, 
7  Cush.  III. 

The  jury  found  that  he  did  not,  in  good  faith,  attempt  to  organize  the 
corporation,  but  that  he  believed  it  to  be  a  valid  corporation.  His 
belief,  in_viea;.nf  l^hp  fqrts  nf  thn  r,fiaej_is^  immaterial.     Under  this 
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State  of  things,  the  defendant  bought  goods  of  the  plaintiffs  for  his 
own  sole  benefit,  adopting  the  name  of  the  apparent  corporation, 
which  had  no  real  existence,  and  which  represented  nobody  but  him- 
self. He  can  not  escape  responsibility  for  his  purchases  by  the  device 
of  puttmg  such  a  mere  name  between  himself  and  the  plaintiffs.  ThS- 
purchase  was  in  siib"'-''"'"''  by  anH  for  himself  alone.  The  plaintiffs 
might  tiave  repudiated  the  transaction,  and  maintained  replevin,  if 
they  had  learned  the  facts  in  time.  They  may  also  treat  the  transac- 
tion as  a  sale  to  the  defendant  personally.  Fay  v.  Noble,  7  Cush. 
188,  194;  Kelner  v.  Baxter,  L.  R.  2  C.  P.  174,  183,  185;  2  Kent 
Com.  (13th  ed.)  630. 

Since  the  notes  represented  nothing,  the  plaintiffs  were  at  liberty  to 
treat  them  as  void  and  recover  on  the  original  contract  for  goods  sold. 
Melledge  v.  Boston  Iron  Co.,  5  Cush.  158,  171. 

Verdict  to  stand. 


a^/^w^«^  ^^i 
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C^)  Written  articles  of  agreement. 

UTLEY  V.  UNION  TOOL  COMPANY. 

1858.     In  the  Supreme  Judicial  Court  of  Massachusetts,     ii 
Gray's  (Mass.)  Rep.  139-142. 

Actions  of  contract  against  the  Union  Tool  Company,  described  in 
the  writs  as  "a  corporation  established  according  to  law,  in  Goshen," 
in  the  county  of  Hampshire.  The  principal  defendants  were  de- 
faulted, and  several  persons  were  summoned  in  as  stockholders,  pur- 
suant to  the  statute  of  1851,  ch.  315,  and  filed  answers,  upon  which 
trials  were  had  in  the  court  of  common  pleas  in  Hampshire. 

The  plaintiffs  proposed  to  prove  by  the  records  of  the  Union  Tool 
Company  that  the  respondents  were  stockholders  therein.  The  re- 
spondents objected  to  the  admission- of  this  evidence  before  the  exist- 
ence of  the  corporation  had  been  shown,  and  unless  it  was  shown  that 
it  was  a  manufacturing  corporation  whose  stockholders  might  become 
liable  as  such  for  its  debts.  Morris,  J. ,  ruled  that  it  was  not  necessary  for 
the  plaintiffs  to  prove  the  existence  of  the  corporation,  that  being  ad- 
mitted by  the  default,  but  that  it  was  necessary  to  show  that  it  was  such  a 
corporation  that  its  stockholders  might  become  individually  liable,  and 
admitted  evidence  that  the  company  had  made  by-laws  and  done  other 
acts  as  a  corporation,  and  the  respondents  had  attended  meetings  as 
stockholders,  without  proof  that  the  company  had  ever  been  incorpo- 
rated by  the  legislature,  or  by  articles  of  association  in  writing,  setting 
forth  the  amount  of  the  capital  stock,  and  the  purpose  of  their  estab- 
lishment, as  required  by  the  statute  of  1851,  ch.  133,  §§  1-3.  Verdicts 
were  taken  for  the  plaintiffs,  and  the  respondents  alleged  exceptions. 
The  other  facts  sufficiently  appear  in  the  opinion. 
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These  cases  were  argued  at  Northampton  in  September,  1858,  and 
decided  at  Boston  in  April,  i860. 

BiGELOW,  J.  T^ierecan^^fijiaii^ubtjhatthebi^ 
^onthe-,,gl£intjffs7TosEow^]t^ 
■^^lii^,^the_jigrsonil^suhimmied 
tti£__debta_of_3ctuch  uisy'^^e^e_^r§^,all^'4i^ble7_  This  is  the  precise 
issue  which,  by  statute~i85'i7"ch.  315,  §  2,  it  was  intended  should  be 
open  to  a  stockholder  on  his  being  admitted  to  defend  the  action  as 
therein  provided.  It  is  to  be  made  to  appear  that  he  is  liable  in  the 
action ;  otherwise,  he  is  entitled  to  judgment  in  his  favor  '  'upon  the 
issues  joined."  It  has  already  been  determined  that  under  this  pro- 
vision an  alleged  stockholder  can  not  be  allowed  to  make  a  general 
defense  to  an  action  against  a  corporation,  by  calling  in  question  the 
validity  of  the  debt  which  is  sought  to  be  recovered,  or  disputing  the 
amount  averred  to  be  due,  but  that  he  has  a  right  to  a  hearing  and 
adjudication  on  the  question  whether  he  is  a  member  of  a  corporation 
and  liable  as  such  for  its  debts.  Holyoke  Bank  v.  Goodman  Paper 
Mfg.  Co.,  9  Cush.  582.x It  is  obvious  that  the  trial  of  the  issue  which 
is  thus  opened  to  an  'alleged  stockholder  necessarily  involves  the 
question  of  the  legal  existence  of  the  corporation,  for  the  debt  of 
which  he  is  sought  to  be  charged,  because  his  liability  depends  on  the 
nature  of  the  corporate  body  and  of  the  powers  and  duties  with  which 
it  was  clothed  by  law.  Until  these  are  shown,  it  can  not  be  known 
whether  the  stockholder  is  legally  chargeable  or  not.  ^Doubtless  there 
may  be  cases  where  the  existence  of  a  corporation,  and  the  character 
and  description  of  its  functions  and  privileges,  may  be  shown  by  pre- 
scription or  long  user.  In  such  case  a  charter  or  legislative  grant  of 
corporate  powers  may  be  presumed.  But  no  such  inference  or  pre- 
sumption can  exist  in  the  present  cases,  nor  do  the  plaintiffs  attempt 
to  maintain  their  claims  to  charge  the  persons  summoned  on  any  such 
ground.  On  the  contrary,  the  whole  case  rests  on  the  allegation  that 
the  respondents  are  liable  as  stockholders  in  a  corporation  created  and 
established  under  the  recent  statute,  entitled  "an  act  relating  to  joint 
stock  companies."     Statue  1851,  ch.  133. 

But  it  seems  to  us  that  the  evideT-f  nffprprl  gf  fhe  trial  fails  to  show 
^that  the  alleged  rorporationeyer  had  any  ]pgal  fvi^tsrifp  By  refer- 
ence  to  the  ffrst  section  oFTEestatute,  it  will  be  found  that,  in  order 
to  establish  a  corporation  under  it,  it  is  necessary  that  not  less  than 
three  Derso""  R^^'i'd  ^n*'^^  '"*""  "articles  of  agreement  in  writing, "_ 
for  the  purpose  of  carrying  on  business  of  the  nature  specihed  m  the 
statute.     By  these  articles  it  is  provided,   in  sections  2   and  3,  the 

amoiinf;  of  rg^pital  gf-f^rlf  ahull  T^"  fi-^°^  ntlfl  Umit-pH^  gnri  tliP  purpose 
"Tor  which  and  theplace  in  which  the  rnrpnration-  is  to  be  establisfied 
'shall  be  distinctly  and  definitelv  set  forth.  By  section  4,  it  is  further 
provided  that,  betore  commencing  business,  a  certificate  shall  be 
made  of  the  name,  purpose,  capital  stock  and  other  particulars  con- 
cerning the  constitution  and  objects  of  the  corporation,  to  be  published 
and  recorded  as  therein  required.  And  by  section  5  it  is  provided 
that,  "when  such  persons  are   organized  as  aforesaid" — that  is,  by 
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articles  of  agreement  as  above  set  forth — "they  shall  become  a  cor- 
poration, with  all  the  powers  and  privileges  and  subject  to  all  duties, 
restrictions  and  liabilities  set  forth  in  the  thirty-eighth  and  forty-fourth 
chapters  of  the  Revised  Statutes."     There   can  be  no  doubt  of  the\ 
construction  which  ought  to  be  given  to  these  provisions.      The  im-  \ 
■plication    is  clear  and  unavoidable  that,  until  the  organization   is 
completed  according  to  the  requirements  of  the  statute,  the  associa-  , 
Hon  does  not  become  a   corporation,  and  does  not  possess  corporate  \l 
rights  or  privileges,  nor  is  it  subject  to  the  duties  and  liabilities  of  \ 
a  manufacturing  corporation,  among  which    is  the  liability  of  the 
stockholders  for  the  corporate  debts,  if  certain  provisions  of  law  are  \ 
not  complied  with.     There  is  an  obvious  reason  for  making  such 
organization  by  written  articles  of  agreement  a  condition  precedent 
to  the  exercise  of  corporate  rights.     It  is  the  basis  on  which  all  sub- 
sequent proceedings  are  to  rest,  and  is  designed  to  take  the  place  of 
a  charter  or  act  of  incorporation,  by  which  corporate  privileges  are 
usually  granted.    If  there  were  no  such  requirement,  there  would  be 
an  absence  of  any  provisions  by  which  the  right  to  exercise  corporate 
power  could  be  definitely  fixed  and  established,  and  there  would  bej\ 
no  mehns  of  ascertaining  the  rights  of  stockholders  or  of  persons 
dealing  with  such  associations. 

Upon  an  examination  of  the  evidence  adduced  at  the  trial,  there  is  I  )■)  M' 
nothing  to  show  that  any  articles  of  agreement  were  ever  entered  into  I  /  ' 
tor  the  formation  of  a  corporation  under  the  statuteT  That  some  or- 
ganization took  place  wifh  a  view  to  establish  a  corporation  is  abun- 
dantly shown.  But  the  essential  fact  is  wanting  to  show  that  the 
persons  engaged  in  the  enterprise  ever  complied  with  the  condition 
"  precedent  to  their  right  to  assume  the  name  and  functions  of  a  corpora- 
tion^ ^t  is  not  a  case  of  a  defective  organization  under  a  charter  or 
act  of  incorporation,  nor  of  erroneous  proceedings  after  the  necessary 
steps  were  taken  to  the  assumption  of  corporate  powers,  but  there 
iS  an  absolute  want  o£proof  that  any  corporation  was  ever  called  into 
■Taemg  which  had  the  power  of  contracting  debts  or  of  rendering  per- 
sons liable  therefor  as  stockholders. 

We  are  not  called  on  now  to  say  whether  the  plaintiffs  have  any 
remedy  for  the  collection  of  their  debt  against  those  who  participated 
in  the  transactions  connected  with  the  attempted  organization  of  the 
supposed  corporation.  It  is  sufficient  for  the  decision  of  this  case 
that  the  respondents  can  not  be  held  liable  in  the  action  for  the  debts 
of  a  corporation  which  has  never  had  any  legal  existence. 

Exceptions  sustained. 


St 
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Sec.  155.    Same. 

(c)  Names  and  residence  of  subscribers  to  stock. 

BTJSENBACK  Et  Al.  v.  THE  ATTIOA  AND  BETHEL  GEAVEL  EOAD 

COMPANY. 

1873.      In    the    Supreme    Court    of    Indiana.      43    Ind.    Rep. 

265-271. 

From  the  Fountain  common  pleas. 
•  BusKiRK,  J.     This  was  an  action  by  the  appellants  to  enjoin  the 
collection  of  certain  assessments  made  for  the  construction  of  the  At- 
tica and  Bethel  Turnpike  Company,  -upon  the  ground  that  the  said 
company  had  never  been  legally  organized. 

The  single  question  presented  by  the  record  in  this  case  is  whether 
it  is  essential  to  the  legal  existence  of  a  corporation  organized  under 
the  ,  act  of  May  12,  1852,  "authorizing  the  construction  of  a  plank, 
macadamized  and  gravel  roads,"  that  its  articles  of  associatipn  shall 
set  forth  the  residence  of  each  and  every  subscriber  thereto. 

The  first  section  of  said  act,  as  amended  by  the  act  Of  1859,  reads 
as  follows : 

"^e  ti  enacted  by  the  general  assembly  of  the  state  of  Indiana, 
That  any  number  of  persons  may  form  themselves  into  a  corporation 
for  the  purpose  of  constructing  or  owning  a  plank,  macadamized, 
gravel,  clay  and  dirt  roads,  by  complying  with  the  following  require- 
ments :  They  shall  unite  in  articles  of  association,  setting  forth  the 
name  which  they  assume,  the  line  of  the  route,  and  the  place  to  and 
from  which  it  is  proposed  to  construct  the  road,  the  amount  of  capital 
stock,  and  the  number  of  shares  into  which  it  is  divided,  the  names 
and  places  of  residence  of  the  subscribers,  and  the  amount  of  stock 
taken  by  each  shall  be  subscribed  to  said  articles  of  association. 
Whenever  the  stock  subscribed  amounts  to  the  sum  of  $500  per  mi.le 
of  the  proposed  road,  copies  of  the  articles  of  association  shall  be  filed 
in  the  office  of  the  recorder  of  each  county  through  which  the  road  is 
to  pass,  and  shall  from  that  time  be  a  corporation,  known  by  the  name 
assumed  in  (its)  articles  of  association."      i  G.  &  H.  474. 

In  the  present  case,  every  requirement  of  the  above  section  was 
fully  complied  with,  except  setting  forth  "the  places  of  residence  of 
the  subscribers."  There  were  twenty-seven  subscribers  to  the  articles 
of  association,  and  the  places  of  the  residence  of  only  two  of  them 
are  set  forth. 

It  is  insisted  by  counsel  for  appellants  that  setting  forth  the  places 
of  residence  of  the  subscribers  is  imperatively  required  by  the  statute, 
and  is  absolutely  essential  to  the  legal  existence  of  the  corporation, 
and  that  if  one  of  the  requirements  of  the  statute  may  be  dispensed 
with,  all  may  be  ;  that  it  has  not  been  left  to  construction,  but  that  the 
legislature  has  prescribed  the  terms  and  conditions,  upon  a  compliance 
with  which  a  corporation  may  be  organized,  as  is  shown  by  the  use  of 
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the  following  words:  "By  complying  with  the  following  require- 
ments." 

On  the  other  hand,  it  is  argued  that  the  failure  to  affix  to  the  names 
of  the  sxibscribers  their  places  of  residence,  is  a  mere  formal  defect  of 
a  very  technical  character.  It  does  not  go  to  the  existence  or  consti- 
tution of  the  corporation.  It  goes  only  to  the  description  of  the  per- 
sons who  compose  it.  When  their  names  are  given,  the  subscribers 
are  sufficiently  identified,  and  the  statute  is  substantially  complied 
with. 

It  is  further  contended  by  counsel  for  appellee,  that  while  a  strict 
construction  will  be  adopted  as  to  questions  relating  to  the  power  of 
dealing  in  a  corporate  capacity,  a  liberal  constmction  will  be  adopted 
as  to  questions  relating  to  the  mere  manner  of  getting  into  operation 
or  acquiring  a  corporate  existence. 

Counsel  for  appellee  refer  to  and  rely  upon  the  case  of  Eakright  v. 
The  Logansport,  etc.,  R.  Co.,  13  Ind.  404,  as  establishing  the  prop- 
osition that  the  requirement  to  state  the  place  of  the  residence  of  the 
subscribers  is  only  directory. 

The  question  in  that  case  was,  whether  the  setting  forth,  in  the  ar- 
ticles of  association,  of  the  names  of  the  directors  was  essential  to  the 
legal  existence  of  the  corporation.  The  court  say:  "Here  the  di- 
rectors are  not  named  in  the  articles  of  association ;  but  it  appears  that 
they  were  elected  at  a  meeting  of  the  subscribers  after  the  stock  was 
subscribed  and  the  articles  were  constructed;  and  further,  at  the  same 
meeting  at  which  they  were  elected,  the  same  articles  of  association 
were  expressly  adopted  by  the  subscribers.  Indeed,  all  the  require- 
ments of  the  statute  have,  in  this  instance,  been  literally  pursued, 
save  that  of  naming  the  directors  in  the  articles  of  association,  and 
that,  it  seems  to  us,  has,  in  effect,  been  done  by  the  adoption  of  the 
articles  when  the  directors  were  elected." 

The  court  held  that  there  had  been  a  substantial  compliance  with 
the  requirements  of  the  statute,  as  the  names  of  the  directors  had  been, 
in  substance  and  effect,  set  forth.  But  the  court,  after  having  de- 
cided the  real  question  involved,  proceeded  to  express  an  opinion  upon 
a  point  that  did  not  arise  in  the  record,  as  the  statute  had  been  in 
effect  complied  with.  The  court  say:  "At  all  events,  the  require- 
ments that  they  be  named  in  the  articles  may  be  held  merely  direc- 
tory, and  not,  in  view  of  the  facts  stated  in  the  complaint,  essential  to 
the  validity  of  the  corporation."  The  facts  referred  to  as  having 
been  stated  in  the  "complaint,  were  those  showing  that  the  narnes  of 
the  directors  had,  in  effect,  been  given.  In  our  opinion,  that  portion 
of  the  above  decision  which  held  the  requirements  merely  directory  is 
not  entitled  to  much  weight  or  consideration,  because  the  point  was 
really  not  before  the  court,  and  the  statement  is  made  with  a  qualifi- 
cation that  greatly  weakens  its  force. 

The  cases  of  Piper  v.  Rhodes,  30  Ind.  309,  and  Rhodes  v.  Piper, 
40  Ind.  369,  are  much  in  point.  In  such  cases  we  held  that  the  re- 
quirements of  the  above  section  of  the  statute  were  not  merely  direc- 
tory, but  were  imperative,  and  should  be  substantially  complied  with. 
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The  omission  was  the  failure  to  set  forth  in  the  articles  of  the  associa- 
tion the  name  of  such  association.  The  one  requirement  is,  under 
the  statute,  as  imperative  and  essential  as  the  other. 

The  case  of  The  State,  ex  rel.  O'Brien,  v.  The  Bethlehem,  etc.,  G. 
R.  Co.,  32  Ind.  357,  involved  a  construction  of  the  above  quoted 
section  of  the  statute.  It  is  plainly  inferrible,  from  the  language  used 
by  the  court,  that  it  was  intended  to  hold  that  there  must  be  a  sub- 
stantial compliance  with  all  the  requirements  of  the  statute.  The 
court  say:  "The  information  is  unskillfully  drawn,  is  uncertain  in 
many  of  its  averments,  and  contains  much  useless  matter;  but  we 
think  that  the  matters  alleged  in  the  first  specification  are  sufficient,  if 
true,  which  the  demurrer  admits,  to  show  that  the  association  has 
failed  to  comply  with  several  of  the  requirements  of  the  statute  which 
are  essential  to  a  legal  organization  as  a  corporation." 

The  omissions  complained  of  were  as  follows:  "The  first  charge 
alleges  that  the  pretended  articles  of  association  did  not  set  forth  the 
name  assumed  by  the  company ;  ithat  the  articles  of  association  do 
not  contain  an  intelligent  description  of  the  line  of  the  route  and  the 
place  from  and  to  which  it  is  proposed  to  construct  the  road ;  nor 
does  it  contain  the  amount  of  the  capital  stock  of  the  company  or 
the  number  of  shares  into  which  it  is  divided,  or  the  names  and  places 
of  residence  of  the  subscribers  and  the  amount  of  stock  subscribed 
by  each." 

The  precise  question  involved  in  the  case  under  consideration  was 
involved  in  the  above  case,  and  the  court  held  that  it  was  essential  to 
the  legal  organization  of  the  corporation  that  the  names  and  places  of 
the  residence  of  the  subscribers  must  be  set  forth  in  the  articles  of  the 
association.  Such  is  the  plain  requirement  of  the  statute.  The  re- 
quirements enu7nerated  in  the  first  section  of  the  act  are  ■plainly  and 
distinctly  set  forth  ^  and  it  is  expressly  declared  in  such  section  that 
a  corporation  may  be  organized  by  complying  with  the  requirements 
therein  specified.  We  are  now  asked  to  hold  that  the  corporation 
was  legally  organized  by  complying  with  a  part  of  such  requirements. 
The  legislature  has  made  no  discrimination  between  the  requirements 
by  making  some  of  them  directory  and  others  iviperative.,  and  we 
possess  no  power  to  do  so.  The  legislature  had  declared,  in  plain 
and  unambiguous  language,  that  '  Hhe  names  and  places  of  residence 
of  the  stockholders''''  shall  be  set  forth  in  the  articles  of  association, 
and  the  effect  of  the  failure  to  make  such  allegation  is  not  left  to 
construction,  but  it  is  made  a  condition  precedent  to  the  legal  organ- 
ization of  the  corporation. 

In  Garrigus  v.  The  Board  of  Commissioners  of  Parke  County,  39 
Ind.  66,  we  laid  down  certain  rules  of  construction  as  applicable  to 
corporations,  to  which  we  adhere. 

The  learned  counsel  for  appellee  have  pressed  upon  our  considera- 
tion the  inconvenience  and  loss  which  would  result  from  our  holding 
the  organization  of  the  corporation  incomplete,  by  reason  of  the  fail- 
ure to  set  forth  in  the  articles  of  association  the  places  of  residence  of 
the  stockholders.     There  is  no  hardship  or  injustice  in  requiring  those 
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who  seek  to  be  clothed  with  the  power  of  imposing  taxes  upon  the 
property  and  burdens  upon  the  shoulders  of  others  to  comply  with 
the  plain,  unambiguous  and  undoubted  requirements  of  the  statute 
which  confers  the  power.  The  legislature  has  prescribed  the  conditions 
upon  which  these  corporate  and  extraordinary  powers  may  be  exercised, 
and  it  is  but  reasonable  and  just  that  those  who  accept  the  benefits  con- 
ferred should  comply  with  the  conditions  imposed.  If  loss  and  incon- 
venience result,  it  may  have  a  tendency  to  induce  persons  getting  up 
such  organizations  to  secure  the  services  of  persons  possessed  of  sufficient 
knowledge  and  skill  to  perfect  an  association  in  conformity  with  the  law, 
and  thus  relieve  corporations  from  expensive  litigation  and  the  courts 
from  being  crowded  with  unnecessary  suits.  The  gravel  road  and  ditch- 
ing associations  have  been  a  fruitful  source  of  vexatious  and  expensive 
litigation,  the  most  of  which  could  have  been  prevented  by  the  exer- 
cise of  care  and  skill.  The  disastrous  consequences  of  the  want  of 
care,  skill  and  prudence  should  teach  wisdom  to  those  engaged  in 
organizing  and  managing  such  associations. 

In  the  case  in  judgment  the  capital  stock  was  $12,000.  The  two 
stockholders  whose  places  of  residence  are  given  subscribed  for  $1,500 
of  stock,  a  sum  wholly  insufficient  to  authorize  the  organization  of  the 
corporation.  In  legal  effect,  the  case,  therefore,  stands  as  though 
none  of  the  places  of  residence  of  the  stockholders  were  set  forth. 

In  our  opinion,  the  comt  below  erred  in  sustaining  the  demurrer  to 
the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  is  remanded, 
with  directions  to  the  court  below  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings  in  accordance  with  this  opinion. 

Note.  Necessary  to  state  names  and  residences  of  directors.  1875,  Reed  v. 
Richmond  Street  R.  Co.,  50  Ind.  342. 


Sec.  156.    Same. 

((3?)  Place  of  business. 

HARRIS  AND  STICKLE  v.  McGREGOR.' 

1865.     In  the   Supreme   Court    of   California.     39  Cal.  Rep. 

124-128. 

Appeal  from  the  district  court.  Eleventh  district,  Calaveras  county. 

This  was  action  to  recover  the  sum  of  $600  damages  for  the  diver- 
sion by  the  defendant  of  waters  of  the  middle  fork  of  the  Mokelumne 
river,  in  Calaveras  county,  a,way  from  the  ditch  or  canal  known  as 
Sandy  Gulch  or  Harris'  Ditch,  and  for  an  injunction  to  prevent  further 
diversion  during  the  pendency  of  the  action,  and  for  a  perpetual  in- 
junction upon  final  hearing. 

'  Arguments  omitted.   Only  part  of  opinion  relating  to  the  one  point  given. 
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By  the  court,  Sanderson,  C.  J.  We  pass  the  question  as  to  the  right 
of  the  defendant  to  prove  the  title  to  the  Sandy  Gulch  or  Harris'  Ditch 
to  be  outstanding  in  the  Bunker  Hill  ■Canal  and  Mining  Company,  al- 
leged by  the  defendant  to  be  a  corporation,  for  the  reason  that  in  our 
judgment  the  evidence  fails  to  establish  the  existence  of  any  such  corp)0- 
ration.  The  certificate  offered  in  evidence,  fojr  the  purpose  of  prov- 
ing the  existence  of  such  a  corporation,  fails  to  comply  with  the  provis- 
ions of  the  act  under  which  the  alleged  corporation  was  attempted  to 
be  formed,  in  an  essential  particular  rendering  it  null  and  void.  That 
act  prescribes  with  particularity  the  terms  and  conditions  upon  which 
persons  seeking  its  benefits,  and  their  successors,  may  become  a  body 
politic  and  corporate,  and  there  must  be  at  least  a  substantial  comr 
pHance  with  each  and  all  of  those  conditions  before,  the  corporation 
can  be  considered  in  esse.  (Mokelumne  Hill  Mining  Company  v. 
Woodbury,  14  Cal.  424.) 

Essentials  of  a  certificate  of  incorporation. 

By  express  terms  of  the  statute  the  certificate  of  incorporation  must 
state  the  following  particulars : 

I.  The  corporate  name.  2.  The  objects  for  which  the  corpora- 
tion is  formed.  3.  The  amount  of  its  capital  stock.  4.  The  term 
of  existence  not  to  exceed  fifty  years.  5.  The  number  of  shares  into 
which  the  stock  is  divided.  6.  The  number  of  trustees  and  the  names 
of  those  who  are  to  manage  the  affairs  of  the  corporation  for  the  first 
three  months.  7.  The  names  of  the  city  or  town  and  county  in 
which  the  principal  place  of  business  is  to  be  located.  With  the  last 
of  the  foregoing  provisions  of  the  statute,  the  certificate  in  question 
fails  to  show  a  substantial  compliance.  All  that  is  stated  in  the  cer- 
tificate in  that  respect  is  as  follows:  "The  operations  of  the  com- 
pany are  to  be  carried  on  in  the  county  of  Calaveras,  stale  of  Cali- 
fornia." This  language  in  no  sense,  either  expressly  or  by  implica- 
tion, can  be  held  to  designate  the  principal  place  of  business  of  the 
corporation.  It  simply  designates  the  county  and  state  where  the 
"operations  of  the  company  are  to  be  carried  on."  But  the  "opera- 
tions" of  a  corporation  may  be  carried  on  in  one  county  and  their 
principal  place  of  business,  within  the  meaning  of  the  statute,  be  in 
another  and  distant  county ;  or  the  former  may  be  in  one  state  and 
the  latter  in  another.  But  could  we  understand  the  language  in  ques- 
tion as  fixing  the  principal  place  of  business  of  the  corporation  in 
Calaveras  county,  the  failure  to  comply  with  the  statute  would  only 
be  less  in  degree,  for  there  is  no  specification  of  the  "city"  or 
"town,"  which  is  no  less  essential  than  the  designation  of  the  county, 
for  it  is  so  expressly  provided.  The  "principal  place  of  business" 
contemplated  and  intended  by  the  statute  is  the  principal  office  of 
the  corporation  at  which  the  books  of  the  corporation  are  kept,  and 
its  officers  usually  and  ordinarily  meet  for  the  purpose  of  managing 
the  affairs  and  transacting  the  business  of  the  corporation,  and  the 
statute  requires  that  the  city  or  town,-  as  the  case  may  be,  at  which 
such  office  is  to  be  located  shall  be  stated  in  the  certificate,  for  reasons 
which  are  obvious.     But  whether  for  reasons  or  not  is  immaterial. 
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for  the  same  will  which  alone  can  confer  corporate  privileges  can 
prescribe  the  conditions  of  the  grant,  and  it  is  sufficient  to  say  that 
such  and  such  are  the  conditions. 

In  view  of  the  judgment  of  nonsuit  the  order  dissolving  the  injunc- 
tion was  proper;  the  latter  followed  the  former  as  a  matter  of  course. 
Upon  the  return  of  the  case  to  the  court  below  the  plaintiff  will  be 
entitled  to  a  renewal  of  the  iiljunction  upon  a  proper  application.  *  *  * 

Judgment  reversed  and  cause  remanded  for  further  proceedings. 

See  Pacific  Bank  v.  DeEo,  37  Cal.  538,  on  542.  Also,  1893,  Finnegan  v.  Noer- 
enberg,  52  Minn.  239,  38  Am.  St.  552,  infra,  p.  614. 


Sec.  157.    Same. 

(«)  Purpose  of  incorporation. 

THE  ATTORNEY  GENERAL,  Ex  Rbl.  MINOR,  v.  LOEMAN  Et  Al.' 

1886.     In   the   Supreme   Court  of  Michigan.     59  Mich.  Rep. 

157-165- 

Champlin,  J.  This  is  a  proceeding  by  information  in  the  nature 
of  a  guo  warranto  to  determine  the  rights  of  respondents  to  exercise 
the  franchises  of  a  corporation  organized  under  "an  act  to  authorize 
the  formation  of  corporations  for  mining,  smelting  or  manufacturing 
iron,  copper,  mineral,  coal,  silver,  or  ether  ores  or  minerals,  and'  for 
other  manufacturing  purposes,"  approved  February  5,  1853.    *    *    * 

It  appears  by  the  articles  of  association  set  up  in  the  plea  of  respond- 
ents that  the  respondents,  with  others,  are  associated  and  incorporated 
under  the  act  aforesaid,  as  declared  in  such  articles,  for  the  purpose 
of  putting  up,  packing  and  manufacturing  for  market,  Detroit  river  and 
lake  ice,  and  distributing  and  selling  the  same.  The  law  requires  the 
articles  of  association  to  state  distinctly  and  definitely  the  purpose  for 
which  the  same  is  formed.  If  it  does  not  state  a  purpose  for  which 
the  statute  authorized  a  corporation  to  be  formed,  it  would  not  be 
legally  incorporated,  and  its  articles  would  afford  no  warrant  for  the 
exercise  of  corporate  action.  If  it  does  state  such  a  purpose,  and  if 
the  other  requirements  of  the  law  are  complied  with,  it  is  a  legal  cor- 
poration, and  authorize'd  to  act  as  such.  In  either  case  the  articles 
themselves  are  the  sole  criterion  to  ascertain  the  purpose  for  which  it. 
was  formed,  and  the  intent  must  be  gathered  alone  from  the  written 
instrument,  and  can  not  be  aided  or  varied  or  contradicted  by  testi- 
mony or  averments  aliunde  the  instrument  itself.  The  question, 
therefore,  is,  is  the  purpose  set  forth  in  the  articles  such  as  the  statute 
authorizes  the  formation  of  corporations  to  carry  on .?  We  think  it 
is.  Its  expressed  purpose  is  to  manufacture  for  market  Detroit  river 
and  lake  ice.  It  was  not  necessary  for  the  articles  to  state  the  means 
or  methods  of  manufacture,  nor  are  we  to  presume  that  the  undertak- 
ing would  be  impossible  of  accomplishment.      »     *     » 

Arguments  omitted.     Only  part  of  opinion  given. 


6o6         ATTORNEY  GENERAL  V.  LORMAN.  §  1 57" 

The  replication  (of  the  attorney-general)  sets  forth  the  manner  in 
which  the  Belle  Isle  Ice  Company  conducts  its  business,  as  follows : 

"Said  company  owns  and  leases  various  river  and  lake  fronts  upon 
the  Detroit  river  and  Lake  St.  Clair  during  the  winter  months.  When 
the  ice  is  formed  by  a  natural  process,  without  the  aid  of  any  artificial 
means  whatsoever,  and  of  a  thickness  sufficient  for  use,  it  is  cut  pre- 
cisely as  it  is  formed  by  the  natural  processvof  freezing  on  said  lake  or 
river,  and  stored  in  ice-houses  owned  by  the  company.  The  manner 
of  cutting  said  ice  is,  and  has  been,  as  follows:  Any  snow  which 
may  have  fallen  upon  the  ice  is  scraped  and  shoveled  off  by  means 
of  scrapers  drawn  by  horses,  and  by  hand  shovels  used  by  men.  The 
ice  is  then  marked  off  into  squares  of  twenty-two  inches  in  width,  a 
hand-marker  being  first  used  to  lay  out  the  lines,  after  which  a  marker 
drawn  by  horses  is  used,  which  cuts  lines  from  two  to  four  inches  in 
depth  into  the  ice.  Ice-plows,  also  drawn  by  horses,  follow  in  these 
lines,  cutting  the  ice  to  a  depth  of  from  six  to  fourteen  inches,  and  the 
remaining  thickness  of  ice  is  sawed  through  by  means  of  long  saws 
operated  by  hand,  or  is  broken  off  by  breaking  bars,  and  separated 
from  the  solid  mass  of  ice.  The  ice  thus  cut  is  floated  to  the  foot  of 
inclined  slides  or  elevators  leading  to  the  ice-houses  where  it  is  to  be 
stored,  and  is  hoisted  up  by  tackle  operated  by  steam  or  horse-power, 
and  conducted  to  the  ice-houses,  where  it  is  packed  in  layers,  and 
covered  With  some  non-conducting  material,  such  as  marsh  hay  or 
savvdust.  As  the  ice  is  required  for  use,  it  is  transported  to  large  ice- 
bargfes  built  for  the  purpose,  and  capable  of  holding  loo  tons  of  ice, 
each  taken  to  proper  distributing  points  in  the  city  of  Detroit,  where 
the  ice  is  cut  into  smaller  pieces  suitable  for  consumption,  and  placed 
in  covered  wagons  and  delivered  to  customers.  In  the  course  of 
the  business,  as  conducted  by  said  Belle  Isle  Ice  Company,  a  large 
number  and  variety  of  tools  are  necessary  for  clearing,  marking,  saw- 
ing, chopping  and  handling  the  ice,  as  heretofore  fully  stated,  Ijefore 
it  is  in  proper  shape  to  be  delivered  to  customers,  and  also  ice-houses, 
ice-barges,  wagons  and  other  implements,  and  a  large  force  of  men." 

Worcester  defines  "manufacturing"  as  follows: 

"(i)  The  process  of  making  anytljing  by  art,  or  of  reducing  ma- 
terials into  form  fit  for  use  by  hand  pr  by  machinery;  as  an  'estab- 
lishment for  the  manufacture  of  cloth.' 

"(2)  Anything  made  or  manufactured  by  hand,  or  manual  dexterity, 
or  by  machiner}'." 

The  same  word,  as  a  verb,  he  defines: 

"(i)  To  form  by  manufacture,  or  workmanship,  by  the  hand  or  by 
machinery;  to  make  by  art  and  labor." 

The  process  described  in  the  replication-  certainly  does  show  that 
the  ice  is  reduced  into  form  fit  for  use,  both  by  hand  and  by  the  use 
of  machinery,  and  the  answer  of  the  respondents  shows  that  this  is 
done  by  the  outlay  of  the  capital,  at  least  of  $50,000,  and  the  quantity 
thus  manufactured  annually  is  about  30,000  tons.  It  is  very  likely 
that  the  garnering  and  preparation  of  ice  fit  for  consumers  of  the 
article  falls  very  near  the   line.     True,  its  natural   condition   is  not 
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changed.  The  article  itself  is  a  natural  product,  as  described  in  the 
replication.  It  is  ice  when  it  is  taken  from  the  river,  and  it  is  ice 
when  delivered  to  the  consumers.  The  form  alone  is  changed.  It  is 
reduced  in  size  and  delivered  in  quantities  to  suit  the  convenience  of 
the  patrons  of  the  company.  But  it  is  pot  necessary,  to  constitute 
the  commodity  a  manufactured  article,  that  a  chemical  change  should 
be  wrought  in  the  thing  manufactured.  Iron  manufactured  from  iron 
ore  remains  iron.  Cotton  gathered  from  the  boll,  and,  by  means  of 
complicated  machinery  manufactured,  becomes  the  cotton  of  com- 
merce. Lumber  is  manufactured  from  logs  or  timber  simply  by 
changing  its  form.  And  it  had  been  held  that  grinding  bones  to  pro- 
duce bone  dust  of  commerce  was  manufacturing,  within  the  meaning 
of  the  revenue  laws  of  the  United  States.  Schriefer  v.  Wood,  5 
Blatchf.  315.  So  it  was  held  by  the  supreme  court  of  the  United 
States  that  timber  split  into  staves,  or  into  long  pieces  designed  for 
shovel  handles,  was  "manufactured,"  and  not  covered  by  the  reci- 
procity treaty  of  1854.  United  States  v.  Hathaway,  4  Wall.  404, 
408.     *     »     * 

Demurrer  to  replication  sustained. 

Note.  What  are  or  are  not  manufacturing  corporations:  Water  companies  arei, 
not.  1868,  Dudley  v.  Jamaica  P.  Aqueduct,  100  Mass.  183.  Mining  compa- 
nies are  not.  1870,  Byersv.  Franklin  Coal  Co.,  106  Mass.  131;  1892,  Horn  ' 
Silver  Mining  Oo.  v.  New  York,  143  U.  S.  305.  Gas  companies  are  not.  1880, 
Williams  v.  Eees,  2  Fed.  Rep.  882;  1886,  Covington  Gas  L.  Co.  v.  Covington, 
'84  Ky.  94;  but  see,  contra,  1882,  Nassau  Gas  Light  Co.  v.  Brooklyn,  89  N.  Y.  409. 
Electric  light  and  power  companies  are  not.  1891,  Commonwealth  v.  Northern 
Elec.  L.  Co.,  145  Pa.  St.  105;  1891,  Commonwealth  v.  Edison  Elec.  L.  Co., 
145  Pa.  St.  131 ;  1898,  Evanston  Elec.  111.  Co.  v.  Kochersperger,  175  111.  26,  9 
Am.  &  E.  0.  C.  (N.  S.)  224;  but  contra,  1892,  People,  ex  rel.,  etc.,  v.  Wemple, 
129  N.  Y.  543,  664;  1892,  BeggsAr.  Edison  Elec.  I.  Co.,  96  Ala.  295. 

And  see,  generally,  as  to  what  is  manufacturing,  1885,  Engle  v.  Sohn,  41  Ohio 
St.  691,  52  Am.  Eep.  103  and  note. 

The  purposes  for  which  a  corporation  is  formed  are  to  be  determined  by  an  in- 
spectionof  its  articles  of  association.  1896,  Detroit  Driving  Club  v.  Fitzgerald, 
109  Mich.  670,  4  Am.  &  E.  C.  C.  (N.  S.)  546,  67  N.  W.  899;  1898,  Evanston  E. 
I.  Co.  V.  Kochersperger,  175  111.  26,  and  extrinsic  evidence  as  to  the  unlawful 
intentions  of  the  promoters  will  not  be  received  to  defeat  an  action  by  such 
corporation  against  a  subscriber  upon  the  stock  subscription  contract.  1894, 
United  States  Vinegar  Co.  v.  Schlegel,  143  N.  Y.  537 ;  1895,  United  States  Vin- 
egar Co.  V.  Foehrenbach,  148  N.  Y.  58,  3  Am.  &  E.  C.  C.  (N.  S.)  164. 

Two  or  more  purposes,  when  allowed;  1902,  Eamsev  v.  Tod,  95  Tex.  614  93 
Am.  St.  E.  875. 


Sec.  158.    Same, 

(/)    Subscribing  and  acknowledging  articles  or  charter. 
KAISEE  V.  LAWRENCE  SAVINGS  BANK  Et  Al.» 
1 88 1.     In  the  Supreme  Court  of  Iowa.     56  Iowa  Rep.  104— in. 

The  plaintiff,  in  April,  1877,  became  a  creditor  of  the  Lawrence 
Savings  Bank  by  reason  of  a  deposit  of  money  made  by  him  in  the 
bank,  which  bank  was  located  and  doing  business  in  the  city  of  Law- 
rence, Kan.     As  such  creditor  he  seeks  to  recover  pi  the  defendant 

'  Only  so  much  of  the  case  as  relates  to  the  one  point  is  given. 
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Hoag,  upon  the  ground  that  the  Lawrence  Savings  Bank  was  a  part- 
nership or  unincorporated  company,  and  that  Hoag  was  a  member  of 
it.  Hoag  does  not  deny  his  ownership,  but  denies  that  the  Lawrence 
Savings  Bank  was  an  unincorporated  company  or  partnership,  and 
avers  that  the  same  was  duly  incorporated  under  the  laws  of  Kansas, 
by  reason  whereof  he  was  exempt  from  personal  liability  for  the  debts 
of  the  bank.  There  was  a  trial  without  a  jury,  and  judgment  for  the 
plaintiff.     The  defendant  Hoag  appeals. 

Adams,  C.  JT  TJlt!  iividence  tends  to  show  that  certain  individuals 
attempted  in  good  faith  to  become  incorporated  under  the  laws  of 
Kansas  for  the  purpose  of  doing  business  as  a  savings  bank,  and  sub- 
scribed for  shares  in  the  supposed  corporation.  For  several  years 
they  did  business  as  a  savings  bank,  under  the  supposition  that  they 
were  duly  incorporated.  Prior  to  the  time  that  plaintiff  became  a 
creditor  of  the  bank,  the  defendant  Hoag  purchased  an  interest  in  the 
bank,  and  remained  the  owner  of  such  interest  from  that  time  forward. 
»     *     * 

The  general  incorporation  law  of  Kansas  constitutes  chapter  23  of 
the  statutes  of  Kansas.  Section  8  provides  that  "the  charter  of  an 
intended  corporation  must  be  subscribed  by  five  or  more  persons, 
three  of  whom,  at  least,  must  be  citizens  of  this  state,  and  must  be 
acknowledged  by  them  before  an  officer  duly  authorized  to  take  ac- 
knowledgment of  deeds."  Section  9  provides  that  "such  charter  shall 
thereupon  be  filed  in  the  office  of  the  secretary  of  state." 

A  certificate  of  the  secretary  of  state  of  the  state  of  Kansas  was  in- 
troduced in  evidence,  showing  what  papers,  and  what  only,  had  been 
filed  in  his  office  pertaining  to  the  incorporation  of  the  Lawrence  Sav- 
ings Bank.  The  certificate  shows  that  there  were  filed  in  his  office 
what  are  denominated  articles  of  association.  The  statute  requires 
that  a  charter  shall  be  filed.  We  are  inclined  to  think,  however,  that 
the  fact  that  the  paper  filed  is  denominated  articles  of  association,  in- 
stead of  a  charter,  is  not  sufficient  to  invalidate  it.  We  proceed,  then, 
to  inquire  whether  the  paper  complies  with  the  statute  in  other  re- 
spects, and  we  conclude  that  it  does  not.  The  statute  requires  that  it 
shall  be  subscribed  and  acknowledged  by  five  or  more  persons.  The 
paper  purporting  to  be  articles  of  association  is  so  informally  drawn 
and  executed  that  we  can  not  say  it  is  subscribed  by  any  one.  The 
paper  consists  of  eight  articles.  The  first  six  articles  purport  to  be 
subscribed  by  twenty-three  persons,  liut  the  seventh  and  eighth  articles 
are  not  subscribed,  and  the  seventh  article  is,  under  the  statute,  ma- 
terial. But  if  the  articles  had  all  been  subscribed  they  would  be  fatally 
defective  for  want  of  acknowledgment  by  the  subscribers,  or  a  suf- 
ficient number  thereof  to  comply  with  the  statute.     »     *     * 

The  defendant  insists,  however,  that  in  order  to  establish  the  cor- 
porate existence  of  the  Lawrence  Savings  Bank  as  against  plaintiff 
it  is  sufficient  to  show  authority  to  create  the  corporation,  a  dona 
fide  attempt  on  the  part  of  the  corporators  to  become  incorporated, 
and  the  doing  of  business  as  a  corporation.  In  support  of  this  prop- 
osition the  defendant  cites  the  Buffalo  and  Allegany  R.  Co,  v.  Carey, 
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26  N.  Y.  77.  In  that  case  the  court  said,  "that  if  the  papers  filed 
are  colorable,  but  so  defective  that,  in  a  proceeding  on  the  part  of 
the  state  against  it,  it  would  for  that  reason  be  dissolved,,  yet  by  the 
acts  of  user  under  such  organization  it  becomes  a  corporation  de  facto, 
and  no  advantage  can  be  taken  of  such  defect  in  its  constitution  col- 
laterally by  any  person."  Substantially  the  same  doctrine  was 
enunciated  in  Kurtz  v.  The  Paola  Town  Co.^  20  Kan.  403,  and  Pope 
v.  The  Capital  Bank,  20  Kan.  440.  It  should  be  observed,  however, 
that  in  those  cases  the  defendant  set  up  a  want  of  incorporation  of 
the  plaintiff  and  sought  to  escape  liability  upon  that  ground.  In  the 
case  at  bar  the  defendant  sets  up  exemption,  averring  that  the  attempt 
to  become  incorporated  and  the  doing  of  business  under  a  claim  of 
incorporation  were  sufficient  to  create  the  exemption. 

It  will  be  seen  at  once  that  the  principle  involved  in  those  cases  is 
essentially  different  from  that  in  the  case  at  bar. 

It  is  hardly  necessary  to  say  that  where  incorporation  has  once  taken 
place  no  act  of  forfeiture  can  be  set  up  in  a  collateral  action,  until 
forfeiture  has  been  judicially  declared  in  an  action  brought  for  that 
purpose.  See  Angell  &  Ames  on  Corporations,  §  636,  and  cases 
cited.  But  the  principle  involved  in  those  cases  is  essentially  differ- 
ent from  that  in  the  case  at  bar. 

In  Humphrey  v.  Mooney,  i  Colo.  193,  a  creditor  of  an  assumed 
corporation  sought  to  hold  a  member  as  a  partner.  It  was  held  that 
as  his  right  of  action  was  based  upon  an  express  contract  with  the  as- 
sumed corporation  he  was  estopped  to  deny  that  it  was  in  fact  a  cor- 
poration. The  doctrine  of  that  case  is  substantially  that  relied  upon 
by  the  defendant.  But  it  seems  to  us  that  it  is  not  sustained  by  the 
weight  of  authority.  The  court  cited  in  support  of  the  decision  Eaton 
V.  Aspinwall,  19  N.  Y.  121,  and  Buffalo  v.  Carey,  26  N.  Y.  77, 
but  neither  of  these  cases,  it  appears  to  us,  is  in  point.     »     *     * 

Affirmed. 


See.  159.    Same. 

(^)   Acknowledging  articles. 

THE   PEOPLE,  Appellant,  v.  THE  MONTECITO  WATER  CO.,  Er  Al., 

Eespondent.' 

1893.     In  the  Supreme  Court  of    California.     97'  Cal.    Rep. 

276-281. 

Appeal  from  a  judgment  of  the  superior  court  of  Los  Angeles 
county. 

The  facts  are  stated  in  the  opinion. 

Temple,  C.  Plaintiff  appeals  from  a  judgment  entered  upon  de- 
murrer to  complaint. 

The  demurrer  vvas  general,,  and  on  the  ground  of  insufficiency  of 
the  facts.  It  is  a  proceeding  taken  by  the  attorney-general  of  the  state 

'  Only  so  much  of  the  case  as  relates  to  the  one  point  given. 

39— WiL.  Cases.  ( 
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in  the  nature  of  a  quo  -warranto  to  deprive  the  defendant  corporation 
of  its  corporate  charter,  and  procure  its  dissolution  on  two  grounds: 
I .  For  want  of  a  substantial  compliance  with  the  statutory  require- 
ments in  its  formation.     *     *     « 

It  is  contended  that  the  corporation  is  not  rightfully  such,  because 
while  five  incorporators  signed  the  articles  of  incorporation,  only  four 
acknowledged  the  same. 

Section  292  of  the  civil  code  reads  as  follows:  "The  articles  of  in- 
corporation must  be  subscribed  by  five  or  more  persons,  a  majority  of 
whom  must  be  residents  of  this  state,  and  acknowledged  by  each  be- 
fore some  officer  authorized  to  take  and  certify  acknowledgments  of 
conveyances  of  real  property." 

It  was  said  in  People  v.  Selfridge,  52  Cal.  331 :  "The  right  to  be 
a  corporation  is  in  itself  a  franchise ;  and  to  acquire  a  franchise  undei 
a  general  law,  the  prescribed  statutory  conditions  must  be  complied 
with."  Still,  a  substantial  rather  than  a  literal  compliance  will  suf- 
fice. (People  V.  Stockton,  etc.,  R.  Co.,  45  Cal.  313;  13  Am. 
Rep.  178.)     Was  there  a  substantial  compliance  in  this  case.? 

Because  a  substantial  compliance  will  do,  it  does  not  follow  that 
any  positive  statutory  requirements  can  be  omitted  on  the  ground  that 
it  is  unimportant.  They  are  conditions  precedent  to  acquiring  a  stat- 
utory right,  and  none  can  be  dispensed  with  by  the  court. 

What  is  a  substantial  rather  than  a  literal  compliance  may  be  illus- 
trated from  the  cases.  In  Ex  parte  Spring  Valley  Water- Works,  17 
Cal.  132,  the  certificate  stated  the  place  of  business,  but  did  not  de- 
scribe it  as  the  "principal  place  of  business,"  as  required.  The  court 
said:  "The  statement  that  San  Francisco  was  the  place  of  business 
would  seem  to  imply  that  it  was  not  only  the  principal  but  the  only 
place  of  business." 

In  People  v.  Stockton,  etc.,  R.  Co.,  45  Cal.  306,  13  Am.  Rep.  178, 
the  affidavit  required  in  such  cases  to  be  attached  to  the  certificate 
stated  that  10  per  cent,  of  the  amount  subscribed  had  been  actually 
paid  in,  omitting  the  words  "in  good  faith,"  which  the  statute  re- 
quired. In  the  certificate  it  was  stated  that  more  than  10  per  cent, 
had  been  actually  in  good  faith  paid  in.  It  was  held  sufficient;  and 
it  would  seem  that  if  it  was  actually  paid  in  cash,  it  must  have  been 
paid  in  good  faith. 

And  it  was  further  held  that  payment  by  checks  drawn  against  suffi- 
cient funds  in  a  bank,  which  was  ready  to  accept  and  pay  checks,  was 
substantially  payment  in  cash. 

In  People  v.  Cheeseman,  7  Colo.  376,  the  acknowledgment  taken 
by  the  notary  omitted  to  state  that  the  persons  whose  acknowledg- 
ments were  taken  were  personally  known  to  the  notary.  The  certifi- 
cate did  state  that  the  persons  who  signed  appeared  before  him  and 
acknowledged  it.  The  statute  did  not  prescribe  what  the  acknowl- 
edgment should  contain,  and  it  was  held  a  substantial  compliance 
with  the  requirement, '  although  the  form  prescribed  for  acknowledg- 
ments to  deeds  was  not  followed.     It  was  acknowledged. 

In  all  these  cases  it  will  be  seen  that  the  thing  required  was  done, 
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but  not  literally,  as  directed.  But  there  was  no  omission  of  any  re- 
quirement. No  case  has  been  cited  where  the  entire  onjission  of  a 
thing  prescribed  has  been  excused,  unless  it  be  the  case  of  Larabee 
V.  Baldwin,  35  Cal.  155.  That  was  not  an  action  instituted  by  the  state 
to  disincorporate  on  the  ground  of  non-compliance.  As  we  have  seen, 
unless  the  state  complains,  a  de  facto  corporation  must  be  considered, 
under  our  code,  as  possessing  a  corporate  character,  and  the  stock- 
holders, when  sued  upon  their  individual  liability,  should  not  be 
allowed  to  make  the  point  that  they  did  not  comply  with  the  law. 

In  that  case  the  ceitificate  was  signed  by  five  directors,  but  two 
failed  to  acknowledge  it.  Other  questions  are  discussed  at  great  length 
in  the  opinion,  but  in  regard  to  the  point  made  on  the  certificate  it  was 
simply  remarked:  "It  is  not  clear  that  any  fatal  defect  exists  in  the 
certificate  of  incorporation.  If  so,  it  is  cured  by  the  act  of  April  i, 
1864."     Plainly,  it  was  unnecessary  to  consider  the  question.   *    *    * 

Section  392  of  the  Civil  Code  required  the  articles  to  be  subscribed 
and  acknowledged  by  each.  As  this  is  an  express  condition  precedent 
to  a  valid  incorporation,  it  is  not  of  consequence  to  the  court  whether 
it  be  a  wise  or  necessary  requirement  or  not.  Still,  it  is  easy  to  see 
a  reason  for  it.  The  certificate  secures  the  state  and  all  concerned 
against  the  possibility  of  any  fictitious  names  being  subscribed  to  the 
articles,  and  furnishes  proof  of  the  genuineness  of  the  signatures. 

If  the  acknowledgment  can  be  dispensed  with  as  to  one,  why  not  as 
to  two,  or  three,  or  all? 

Ordinarily,  no  doubt,  the  state  would  not  be  expected  to  institute  a 
■proceeding  of  this  character  for  such  a  defect  alone,  and  we  must  pre- 
sume that  the  attorney-general  would  not  have  instituted' this  inquiry, 
if  he  were  not  convinced  that  there  were  reasons  sufficient  to  justify 
it.  Other  reasons  are  alleged,  but  as  the  statute  authorizes  a  proceed- 
ing to  forfeit  the  charter  where  the  statute  has  not  been  complied  with, 
although  the  corporation  is  acting  in  good  faith,  and  is  a  de  facto  cor- 
poration, the  complaint  must  be  held  to  state  a  cause  of  action,  and 
the  demurrer  should  be  overruled. 

The  judgment  should  be  reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 


Sec.  160.    Same. 

(/?)   Filing  articles. 

BEEGERON,  Respondent,  v.  HOBB.S  and  Others,  Appellants.' 

1897.     In   the  Supreme    Court  of  Wisconsin.     96   Wis.    Rep. 
641-658,  65  Am.  Stat.  Rep.  85. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield  county; 
John  K.  Parish,  C.  J.     Affirmed. 

'  Arguments  omitted.  The  strong  dissenting  opinion  of  Marshall,  J.,  hold- 
ing there  was  a  corporation  de  facto,  though  notde  jure,  and. that  the  plaintiff- 
should  be  estopped,  is  omitted. 


6l2  BERGERON   V.    HOBBS.  §   l6o 

The  defendants,  under  the  name  of  Bayfield  Agricultural  Associ- 
ation, employed  several  persons  to  perform  labor  in  improving  their 
grounds  and  in  erecting  fences  and  buildings.  Time  checks  given  by 
the  defendants  to  such  laborers,  for  such  labor,  were  assigned  to  the 
plaintiff,  w^ho  brings  this  action  to  recover  their  amount,  alleging  that 
the  defendants  were  a  co-partnership.  The  defendants  alleged  that 
they  were  members  of  a  corporation,  and  denied  that  they  were  co- 
partners, or  liable  as  such.  This  was  the  issue  which  was  tried.  It 
appeared  upon  the  trial  that  articles  of  organization  of  the  defendants 
as  the  Bayfield  County  Agricultural  Association,  and  a  certificate 
showing  the  election  of  officers,  had  been  recorded  in  the  office  of  tKe 
register  of  deeds  of  Bayfield  county,  but  were  not  on  file  there.  They 
had  been  deposited  with  instruction  to  record  and  return  them, 
which  had  been  complied  with.  When  the  testimony  on  both  sides 
was  in,  the  court  directed  a  verdict  for  the  plaintiff  for  the  amount  of 
the  time  checks.  From  a  judgment  on  that  verdict  the  defendants 
appeal. 

Newman,  J.  There  are  two  questions  raised  on  this  appeal:  i. 
Was  the  mere  recording  of  the  articles  of  incorporation,  with  the  cer- 
tificate of  the  election  of  officers,  without  the  intention  or  fact  of  the 
papers  themselves  remaining  in  the  office,  a  sufficient  compliance  with 
the  statute,  so  that  the  organization  of  the  corporation  became  com- 
plete, as  upon  a  proper  filing  of  the  papers  themselves?  And  2.  If 
the  recording  was  not  sufficient  for  that  purpose,  are  the  defendants  - 
liable  to  the  plaintiff  only  as  a  de  facto  corporation,  or  are  they  liable 
as  co-partners  ? 

I.  The  statute  (sec.  1460,  R.  S.)  provides  that,  upon  the  filing  of 
"a  certificate  of  organization,  *  *  *  with  a  copy  of  thS  consti- 
tution," in  the  office  of  the  register  of  deeds  of  the  county,  "such  so- 
ciety shall  have  all  the  powers  of  a  corporation  necessary  to  promote 
the  objects  thereof."  It  can  not  be  doubted  that  the  filing  of  the 
proper  paper  in  the  proper  office  is  made,  by  the  statute,  a  condition 
precedent  to  the  vesting  of  corporate  powers.  The  court  may  not  be 
able  to  clearly  define  the  respect  wherein  the  mere  recording  and  re- 
moval of  the  papers  from  the  office  fails  to  serve  the  full  purpose 
which  the  legislature  intended  to  accomplish  by  the  filing  of  them. 
The  legislature,  no  doubt,  had  good  and  sufficient  reasons  for  its 
choice  of  means  to  promote  its  purpose.  For  the  court  it  is  not  a 
question  of  equivalents.  A  literal  filing  of  the  papers  is  necessary  be- 
cause it  is  so  written  in  the  law.  The  term  "filing"  and  the  verb  "to 
file,"  as  related  to  in  this  subject,  include  the  idea  that  the  paper  is  to 
remain  in  its  proper  order  on  file  in  the  office.  A  paper  is  said  to  be 
filed  when  it  is  delivered  to  the  proper  officer,  and  by  him  received, 
to  be  kept  on  file.  Bouv.  Law  Diet.  The  statute  is  plain  and  easy 
of  observance.  Valuable  rights  and  exemptions  from  personal  lia- 
bility are  to  be  secured  by  its  observance.  It  is  no  undue  severity  to 
require  its  strict  observance.  The  defendants  had  not  observed  it, 
and  had  not  secured  corporate  powers. 
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2.  Had  the  defendants  secured  immunity  from  individual  liability? 
No  doubt,  as  a  general  rule,  where  an  attempt  to  organize  a  corpora- 
tion fails  by  omission  of  some  substantial  step  or  proceeding  required 
by  the  statute,  its  members  or  stockholders,  are  liable  as  partners  for 
its  acts  and  contracts.  Beach  Priv.  Corp.,  §§  16,  162;  I  Thompson 
Corp.,  §§  239,  416,  417.  But  the  defendants'  contention  is  that  they 
are  not  within  this  rule,  because  they  are  at  least  de  facto  a  cor- 
poration, and  their  right  to  be  a  corporation  can  not  be  inquired  into  in 
a  collateral  action,  but  only  in  a  direct  action  for  that  purpose,  by  the 
state.  The  infirmity  of  the  defendant's  contention  is  in  the  assump- 
tion that  they  are  de  facto  a  corporation.  In  order  to  secure  this  im- 
munity from  inquiry  into  its  right  to  be  a  corporation  in  a  collateral 
action,  its  action  as  a  corporation  must  be  under  a  color,  at  least,  of 
right.  It  is  immaterial  that  they  have  carried  on  business,  under  the 
supposed  authority  to  act  as  a  body  corporate,  in  entire  good  faith.  If 
they  had  not  color  of  legal  right,  they  have  obtained  no  immunity 
from  individual  liability  for  the  debts  of  the  supposed  corporation. 
Until  the  articles  of  incorporation  are  filed  in  the  oflSce  of  the  register 
of  deed^  of  the  county,  there  is  no  color  of  legal  right  to  act  as  a  cor- 
poration. The  filing  of  such  paper  is  a  condition  precedent  to  the 
right  to  so  act.  So  long  as  an  act,  required  as  a  condition  precedent, 
remains  undone,  no  immunity  from  individual  liability  is  secured.  I 
Thompson  Corp.,  §§  226,  508. 

The  defendants  are  not  a  corporation  either  de  jure  or  de  facto,  but 
are  liable  for  the  plaintiffs'  claim  as  partners.  It  is  not  necessary  to 
prove  a  co-partnership  by  evidence.  That  was  established  by  impli- 
cation of  law.  Nor  was  it  necessary  to  prove  that  the  debt  was  un- 
paid. There  was  no  presumption  that  it  had  been  paid  to  be  rebutted. 
The  judgment  of  the  circuit  court  is  right,  and  must  be  affirmed. 

By  the  court — The  judgment  of  the  circuit  court  is  affirmed. 

'  Note.  To  same  effect,  see,  1859,  Mokelumne  Hill  0.  &  M.  Co.  v.  Wood- 
bury, 14  Oal.  425,  iupra,  p.296;1874,  Indianapolis  M.  Co.  v.  Herkimer,  46  Ind. 
142 ;  1876,  First  National  Bank  v.  Davies,  43  Iowa  424 ;  1876,  Abbott  v.  Omaha 
Smelting  Co.,  4  Neb.  416;  1879,  Doyle  v.  Mizner,  42  Mich.  332,  infra,  p.632i 
1879,  Gamett  v.  Richardson,  35  Ark.  144;  1889,  Childs  v.  Hurd,  32  W.  Va. 
66;  1893,  Guckert  v.  Hacks,  159  Pa.  St.  303;  1894,  Martin  v.  Deetz,  102  Cal. 
55,  41  Am.  St.  Eep.  151 ;  1896,  New  York  National  Ex.  Bk.  v.  Crowell,  177 
Pa.  St.  313.  But  compare,  1896,  Supreme  Court  of  Independent  Order  of  For- 
esters V.  Sup.  Ct.  U.  O.  of  P.,  94  Wis.  234;  also,  1890,  Vanneman  v.  Young, 
52  N.  J.  L.  403,  and  1897,  Johnson  v.  Okerstrom,  70  Minn.  303;  1900,  Slocum 
V.  Head,  105  Wis.  431,  50  L.  B.  A.  324;  1901,  Clausen  v.  Head,  110  Wis  405 
84  Am.  St.  Rep.  933,  85  N.  W.  1028,  contra. 

As  to  filing  amendments  of  charter  see,  1S99,  Jackson  v.  Crown  Point  Min- 
ing Co.,  21  Utah  2,.  81  Am.  St.  Eep.  651,  59  Pac.  238;   1900,  Hoeft  v   Kock 
123  Mich.  171,  81  Am.  St.  Rep.  159,  81  N.  W.  1070. 
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ARTICLE  V.       CONDITIONS    OF    DE    FACTO    EXISTENCE. 

Sec.  161.     ( I )   Conditions  precedent. 

FINNEGAN  v.  NOERENBERG.' 

1893.     In  THE  Supreme  Court  of  Minnesota.     52  Minn.  Rep. 
239-245'  38  Am.  St.  Rep.  552. 

Gilfillan,  C.  J.  Eight  persons  signed,  acknowledged  and  caused 
to  be  filed  aiid  recorded  in  the  office  of  the  city  clerk  in  Minneapolis, 
articles  assuming  and  purporting  to  form,  under  laws  of  1870,  ch.  29, 
a  corporation,  for  the  purpose,  as  specified  in  them,  of  "buying,  own- 
ing, improving,  selling  and  leasing  of  lands,  tenements  and  heredita- 
ments, real,  personal  and  mixed  estates  and  property,  including  the 
construction  and  leasing  of  a  building  in  the  city  of  Minneapolis, 
Minn.,  as  a  hall  to  aid  and  carry  out  the  general  purposes  of  the 
organization  known  as  the  'Knights  of  Labor.'  "  The  association  re- 
ceived subscriptions  to  its  capital  stock,  elected  directors  and  a  board 
of  managers,  adopted  by-laws,  bought  a  lot,  erected  a  building  on  it, 
and,  when  completed,  rented  different  parts  of  it  to  different  parties. 
The  plaintiff  furnished  plumbing  for  the  building  during  its  construc- 
tion, amounting  to  $599.50,  for  which  he  brings  this  action  against 
-"y*"'^]  subscribers  to  the  stock.-as  co-partners7aomg  busmes'S'tmder 
the  firm  name  of  the  "K.  of  L.  Building  Association."  The  theory 
upon  which  the  action  is  brought  is  that,  the  association  having~fai+e4- 
td  become  a  corporation,  it  is  m  lavv  a  parinerbhijj,  .tnd  the  members 
ljafatg~as  partners  for  the^deb^  incurred  by  it.        '  ^ 

It  is  claimed  that  the  association  was  not  an  incorporation  because 
—rji£si^jihe  act  under  which  it  attempted  to  become  incorporated,  to 
wirTLaws  1870,  en.  29,  is  void,  because  its  subiect  is  not  properly 
expressed  in  the  title ;  second,  theact  does  not  authorize  the  forma- 
fen  "ff"rpr?rati'^nR  fnr  th"  purpose  pr  to  transact  the  business  stated 
in  the_articlesj  third,  the  place  where  the  business  was  to  be  carried 
on  w.asnot  distinctly  stated  in  the  articles,  and  they  had,  perhaps, 
some^ITer  mirior~delects. 

It  is  unnecessary  to  consider  whether  this  was  a  de  jure  corpora- 
tion, so  that  it  could  defend  against  a  quo  warranto,  or  an  action  in 
the  nature  of  a  quo  warranto,  in  behalf  of  the  state ;   for  althoueh 

-  an  associatioti  rnay  not  be  able  to  justify  itself  when  called  on  by 
the  state  to  stiow  by  what  authority  it  assumes  to  be  and  act  as  a 
corBQration,   it   may   be    ""   far    a    mrporation  that,    for  reasons    of 

l^public^policv.  no  one  but  the  state  yyill  he  permUtprl  tn  rail  in  gnpc. 

'  tion  the"Tawfulness  of  its  ^rL'nnir'''-'"''"  ^ -^'T^  '"°  W^rlt  's  tprmpTT" 
corporation  de  facto,  that  is,  a  corporation  from  the  fact  of  its  act- 

'  Arguments  omitted ;  also  statement  of  facts,  except  as  given  in  the  opinion. 
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ing  as  such,  though  not  in  law  or  of  right  a  corporation.  What  is 
"essential  to' constitute  a  body  of  men  a  de  facto  corporation  is  stated 
by  Selden,  J.,  in  Methodist,  etc..  Church  v.  Pickett,  19  N.  Y.  482^ 
as  "(i)  f-hp-  pi^i'^f.e.nr.p.  of  a'charteror  some  law  under  which  a  corpora 
Hon  with  the  powers  assumed  might  lawfully  be  created;  and  {ji)  a 
user  by  the  jiarty  to  the  suit  of  the  rights  claimed  to  be  conferred  by 
such  a  charter  or  law."  This  statement  was  apparently  adopted  by 
this  court  in  East  Norway  Church  v.  Froislie,  37  Minn.  447,  35  " 
W.  Rep.  260,  but  as  it  leaves  out  of  account  any  attempt  to  organize 
under  the  charter  or  law,  we  think  the  statement  of  what  is  essential 
defective.  The  definition  in  Taylor  on  Private  Corporations  (page  145) 
is  more  nearly  accurate :  "  When  a  body  of  men  are  acting  as  a  cor- 
poration^ under  color  of  apparent  organization^  in  pursuance  of  some  . 
charter  or  enabling  act,  their  authority  to  act  as  a  corporation  canV 
not  be  questioned  collaterally."  * 

To  give  a  body  of  men  assuming  to  act  as  a  corporation,  where 
there  has  been  no  attempt  to  comply  with  the  provisions  of  any  law 
authorizing  them  to  become  such,  the  status  of  a  de  facto  corporation 
might  open  the  door  to  frauds  upon  the  public.  It  would  certainly  be 
impolitic  to  permit  a  number  of  men  to  have  the  status  of  a  corpora- 
tion to  any  extent  merely  because  there  is  a  law  under  which  they 
might  have  become  incorporated,  and  they  have  agreed  among  them- 
selves to  act,  and  they  have  acted,  as  a  corporationt  That  was  the 
condition  in  Johnson  v.  Corser,  34  Minn.  355,  25  N.  W.  Rep.  799, 
in  which  it  was  held  that  what  had  been  done  was  ineffectual  to  limit 
the  individual  liability  of  the  associates.  They  had  not  gone  far 
enough  to  become  a  de  facto  corporation.  They  had  merely  signed 
the  articles,  but  had  not  attempted  to  give  them  publicity  by  filing  for 
record,  which  the  statute  required.  _ 

'■'■Color  of  apparent  organization  under  some  charter  or  enabling  ] 
act"  does  not  mean  that  there  shall  have  been  a  full  compliance  with  I 
what  the  law  requires  to  be  done,  nor  a  substantial  compliance.  A  I 
substantial  compliance  ■will  make  a  corporation  de  jure,  but  there  \ 
must  be  an  apparent  attempt  to  perfect  an  organization  under  the  law.  f 
There  being  such  apparent  attentpt  to  perfect  an  organization,  the  [ 
failure  as  to  some  substantial  requirementwill prevent  thebody  being  \ 
a  corporation  de  jure;  but,  if  there  be  user  -pursuant  to  such  attempted  1 
organization^  it  will  not  jii^vent  it  being  a  corporation  de  facto.  ' 

The  title  to  chapter  29  is  "an  act  in  relation  to  the  formation  of  co- 
npci-gt-iyp  ^sfjpr^tifinng  "  Appellant's  counsel  argues  that  the  body  of 
the  act  does  "f|t  rnrrt^yiy^  a  single  element  of  "co-operation."  as  |-Jiat 
term  is  generally  understood.  But  how  it  is  generally  understood  he 
does  not  inform  us.  In  a  broad  sense,  all  associations,  whether  cor- 
porations or  partnerships,  are  co-operative,  for  all  the  members, 
either  by  their  labor  or  capital,  or  both,  co-operate  to  a  common  pur- 
pose. There  is  undoubtedly,  in  popular  use  of  the  terms,  a  more 
limited  sense,  though  the  precise  limits  are  not  well  defined.  There 
is  no  legal,  as  distinguishable  from  their  popular  signification.  In 
the  Century  Dictionary  the  term  "co-operative  society"  is  defined, 
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"a  union  of  individuals,  commonly  laborers  or  small  capitalists, 
formed  *  «  *  for  the  prosecution  in  common  of  a  productive 
enterprise,  the  profits  being  shared  in  accordance  with  the  amount  of 
capital  or  labor  contributed  by  each  member."  Taking  the  distinctive 
feature  of  a  co-operative  society  to  be  that  it  is  made  up  of  laborers 
or  small  capitalists,  it  is  manifest  that  the  chapter  intends  to  deal  with 
just  that  sort  of  associations.  Not  only  does  it  contemplate  that  the 
operations  of  the  corporations  shall  be  local,  but  the  capital  stock  is 
limited  to  $50,000,  the  stock  which  one  member  may  hold  to  $1,000. 
No  one  can  become  a  shareholder  without  the  consent  of  the  man- 
agers, and  no  one  is  entitled  to  more  than  one  vote. 

The  provisions  in  the  body  of  the  act  are  in  accord  with  the  title, 
and  it  is  therefoi-e  not  open  to  the  objection  made  against  it. 

The  purposes  for  which,  under  the  act,  corporations  may  be  formed, 
are  "of_trade,  or  of  carrying  onany  lawful  mechanical,  m^rmfartiir- 
ing  or  agidriiltnral^usiness."  The  main  purpose  of  the  act  being  to 
enable  me/i  of  small  capital,  or  of  no  capital  but  their  labor  and  their 
skill  in  trades,  to  form  corporations,  for  the  purpose  of  giving  employ- 
ment to  such  capital  or  labor  and  skill,  the  language  expressing  the 
purposes  for  which  such  corporations  may  be  formed  ought  not  to  be 
narrowly  construed.  Givirtg_a__reason^lv  liberal  meaning  to  the 
wni'd  "u-af\p"  in  the  act,  it  would  inclnrie  tna  huymg  and  selling  of 
real  estate;  and,-  upon  a  similar  conatrnr.rinn,  the  word  "mechanical" 
yyould  include  the  erection  of  buildings.  The  doing  of  the  mason, 
or  brick,  or  carpenter,  or  any  other  work  upon  a  building  is  certainly 
mechanical.  There  can  be  little  question  that  corporations  might  be 
formed  to  do  either  of  those  kinds  of  work  on  buildings,  and,  that  be- 
ing so,  there  is  no  reason  why  they  may  not  be  formed  to  do  all  of 
them.  There  is  no  reason  to  claim  that  such  a  coi-poration  must  do 
its  work  as  a  contractor  for  some  other  person.  It  may  do  it  for  itself, 
and,  as  the  act  authorizes  the  corporation  to  "take,  hold  and  convey 
such  real  and  personal  estate  as  is  necessary  for  the  purposes  of  its  or- 
ganization," it  may,  instead  of  working  for  others  as  a  contractor, 
make  its  profit  by  buying  real  estate,  erecting  buildings  on  it,  and 
either  selling  or  holding  them  for  leasing. 

The  omission  to  state  distinctly  in  the  articles  the  place  within 
which  the  business  is  to  be  carried  on,  though  that  might  be  essential 
to  make  it  a  de  jure  corporation,  would  not  prevent  it  becoming  one 
de  facto. 

The  foundation  for  a  de  fec^  corporation  having  been  laid  by  the 
~~      ■  ^   tfteTawTtl  '  ~  " 


attempt  to  organize  undertfteTaw.  the  user  shown 
-  ""[Judgment  affirmed. 

Note.  See  note  wt  end  of  Cochran  v.  Arnold,  infra,  p.  629;  1902,  Tulare  Ir- 
rigation Dist.  V.  Shepard,  185  U.  S.  1,  Adv.  Sh.  May  1,  1902,  p.  531.  Es^en  in 
eminent  domain  proceedings,  de  facto  existence  is  sufficient;  1901,  Postal  Tel., 
etc.,  Co.  V.  Oregon,  etc.,  Ry.  Co.,  23  Utah  474,  90  Am.  St.  R.  705,  65  Pac.  735. 

Goinpare,  1900,  Slocum  v.  Head,  105  Wis.  431,  50  L.  R.  A.  324. 
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Sec.  162.    Same. 

SOCIETY  PERUN  v.  CLEVELAND.' 

1885.     In  the   Supreme  Court   op    Ohio.     43    Ohio  State  Rep. 

481-499. 

Error  to  the  district  court  of  Cuyahoga  county. 

On  the  zSth  of  January,  1874,  the  city  of  Cleveland  conveyed 
to  Perun  (an  incorporated  school  and  library  society)  certain  real 
estate  situated  in  that  city,  and  to  secure  the  unpaid  purchase-money 
therefor,  Perun,  on  the  same  date,  executed  and  delivered  to  the  city 
four  promissory  notes  and  a  mortgage  upon  the  premises  conveyed. 

The  city  neglected  to  file  this  mortgage  for  record  until  the  aist 
day  of  October,  1879.  In  February,  1874,  certain  persons  attempted 
to  organize  a  mutual  benefit  association  under  an  act  supplementary 
to  an  act  to  provide  for  the  creation  and  regulation  of  incorporate 
companies,  passed  May  i,  1852  (S.  &  C.  Stat.  271),  passed  April 
20,  1872  (69  Ohio  L.  82),  under  the  corporate  name  of  Society 
Perun.  Thereafter,  in  May,  1874,  Perun  delivered  to  Society  Perun 
its  deed  purporting  to  convey  to  the  latter  the  premises  theretofore 
mortgaged  to  the  city.  From  that  time  forward,  and  prior  to  the 
filing  of  the  city's  mortgage  for  record,  Society  Perun,  acting  in  its 
supposed  corporate  capacity,  from  time  to  time,  executed  and  deliv- 
ered deeds,  mortgages  and  executory  contracts  of  sale,  purporting  to 
convey,  incumber  and  sell  parcels  of  these  mortgaged  premises  to  va- 
rious parties,  who  were  made  defendants  in  the  action  below,  and 
some  of  whom  (including  Amasa  Stone,  a  mortgagee,  and  who  had 
paid  taxes  upon  the  premises  mortgaged  to  him) ,  are  cross-petitioners 
in  error.  Thereafter,  in  June,  1880,  in  a  proceeding  in  quo  -warranto., 
in  this  court,  instituted  by  the  attorney-general,  Society  Perun  was 
adjudged  not  to  have  become  incorporated  in  conformity  to  the  laws  of 
this  state,  but  that  its  pretended  incorporation  was  in  violation  thereof  ; 
and  it  was  accordingly  ousted  of  all  rights  and  franchises  to  be  a  cor- 
poration. 

These  proceedings  in  quo  -warranto  were  had  pending  and  prior  to 
the  final  judgment  in  the  action  below,  which  was  bi'ought  by  the  city 
to  foreclose  her  mortgage,  and  also  to  foreclose  her  supposed  vendor's 
lien  on  the  mortgaged  premises,  as  against  these  subsequent  grantees, 
mortgagees  and  purchasers. 

The  cause  was  appealed  from  the  court  of  common  pleas  to  the 
district  court,  wherein  it  was  tried  upon  the  issues,  the  court  finding, 
among  other  things,  that,  as  to  the  city  of  Cleveland,  Society  Pei'un 
was  not  a  corporation,  either  in  law  or  in  fact,  and  that  the  convey- 
ance to  it  by  Perun  was  void  as  against  the  city,  and  that  the  mort- 
gages and  other  liens  and  claims  of  all  the  defendants  (except  the  lien 
of  Amasa   Stone   for  taxes,  and  the  claims  of  certain  defendants  for 

'  Arguments  omitted. 
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improyements  on  the  premises)  were  subsequent  and  inferior  to  the 
lien  of  the  city,  in  whose  favor  the  court  adjudged  the  second  lien, 
and  subsequent  only  to  the  lien  of  Amasa  Stone  for  taxes  paid  by  him, 
but  of  equal  rank  and  merit  with  the  holders  of  liens  for  expenditures 
on  account  of  improvements  above  mentioned. 

By  the  judgment,  in  the  quo  warranto  proceeding  it  was  by  this 
court  in  form'  adjudged  that  the  defendants  (the  pretended  incor-  . 
porators),  ever  since  their  pretended  incorporation,  had  unlawfully 
and  without  authority  exercised  the  franchises  of,  and  usurped  the 
right  to  be,  a  body  corporate  ;  that  the  pretended  organization  of  these 
defendants  as  a  corporation  was  wholly  void  and  of  no  effect,  and 
vested  in  them  no  corporate  rights,  powers,  privileges,  or  franchises 
of  any  description  whatever. 

It  was  further  in  form  adjudged  that  the  defendants  never  had,  nor 
had  any  of  them,  the  authority  or  lawful  right  to  be  a'body  corporate 
or  to  exercise  or  hold  any  of  the  powers,  rights  and  liberties,  privi- 
leges, functions  or  franchises  of  a  body,  corporate,  but  that  they  and 
each  of  them  in  the  use  and  exercise  of  the  same  were  and  had  ever 
been  usurpers  thereof.  The  sole  ground  upon  which  this  judgment 
of  ouster  was  rendered  was  that,  while  the  statute  required  that  they 
should  set  forth  in  their  certificate  of  incorporation  (among  other 
things)  the  manner  of  carrying  on  the  business  of  the  association,  the 
attempted  compliance  with  this  requirement  was  in  these  words: 

'■'■Third.  That  the  manner  of  carrying  on  the  business  of  said  as- 
sociation shall  be  such  as  may  be  from  time  to  tiriie  prescribed  by  the 
by-laws  of  such  association  ;  provided  that  the  same  shall  not  be  incon- 
sistent with  the  laws  of  the  state  of  Ohio." 

Upon  the  trial  below  the  plaintiff  gave  in  evidence,  against  the 
objection  of  defendants,  the  record  of  the  quo  warra^nto  proceedings. 

The  defendants  offered  in  evidence  the  writing  which  was  filed 
with  the  secretary  of  state  as  the  certificate  of  incorporation  of  Society 
Perun. 

They  also  offered  to  prove  that  the  pretended  incorporators  pro^ 
ceeded  to  comply  strictly  with  the  requirements  of  the  statutes,  that 
they  elected  trustees,  prepared '  a  certificate  of  incbrporation  stating 
explicitly  the  manner  of  carrying  on  the  business ;  that  this  was  for- 
warded to  the  secretary  of  state,  who  submitted  it  to  the  attorney- 
general  for  examination  and  approval ;  that  the  secretary  of  state  re- 
turned this  paper  with  another  form  of  certificate  which  had  been 
approved  by  the  attorney-general  and  secretary  of  state,  and  which 
was  the  identical  certificate  actually  filed  with  the  secretary  of  state, 
and  under  the  supposed  authority  of  which  an  organization  was  in 
good  faith  attempted,  and  that  they  proceeded  in  good  faith  to  act 
and  transact  its  business  under  the  supposed  authority  of  such  incor- 
poration. 

All  this  was  excluded,  and  the  defendants  excepted.  To  reverse 
this  judgment  the  present  proceeding  is<  prosecuted.     *     *     » 

Owen,  J.  The  defendants  below,  conceding  that  Society  Perun 
had  never  been  a  corporation  de  jure,  maintain  that  the  court  below 
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should  have  permitted  them  to  prove  that  such  society  was  a  de  facto 
corporation;  that  it  attempted,  in  good  faith,  to  become  a  body  cor- 
porate ;  proceeded  to  act  and  transact  business  in  good  faith  under 
the  supposed  authority  of  incorporation,  and  that  its.  acts  ought  not  to 
have  been  declared  ,to  be  wholly  void  as  against  the  city  of  Cleveland. 

The  judgment  of  ouster  was  an  adjudication  between  the  state 
and  the  society  upon  the  right  of  the  latter  to  exercise  corporate  fran- 
chises. For  the  purposes  of  such  adjudication  it  was  competent  for 
this  court  to  consider  and  determine  what  had  been  its  status  from  its 
first  attempt  to  incorporate.  But  it  had  no  power  to  pass  upon  or 
determine  the  rights  of  parties  not  before  it. 

It  was  not  competent  for  this  court  to  determine  in  that  proceeding 
that  Society  Perun  had  never  been  a  corporation  de  facto,  or  that  its 
acts  and  business  transactions,  under  the  color  of  its  supposed  charter 
powers,  were  void.  The  authority  of  the  court  in  that  behalf  was 
derived  from  section  6774  (Rev.  Stat.),  which  provides:  "When  a 
defendant  is  found  guilty  of  usurping,  intruding  into,  or  unlawfully 
holding  or  exercising  an  office,  franchise  or  privilege,  judgment  shall 
be  rendered  that  such  defendant  be  ousted  and  altogether  excluded 
therefrom,  and  that  the  relator  recover  his  costs." 

When  the  court  had  excluded  the  society  from  its  franchises  to  be  a 
corporation,  it  exhausted  its  jurisdiction  over  the  subject-matter.  It 
had  no  power  to  speak  concerning  whatever  rights  may  have  been  ac- 
quired by  the  society  as  a  corporation  de  facto,  or  by  third  parties  in 
their  transactions  with  it  as  an  acting  corporation. 

It  is  conceded  by  the  city  that  parties  who  had  recognized  the  ex- 
istence of  the  society  by  their  transactions  with  it  as  a  supposed  cor- 
poration are  estopped  to  deny  its  corporate  existence.  But  it  is  main- 
tained that  the  city,  having  engaged  in  no  transactions  with  it,. is  free 
to  challenge  its  existence  as  a  corporation  (^e^/ac/o,  as  well  as  de  jure. 
The  argument  is  that:  "No  case  can  be  found  where  it  is  held  that 
there  is  a  corporation  de  facto  against  persons  who  have  in  no  way 
recognized  its  existence  as  a  corporation,"  and  that:  "The  notion  of 
a  de  facto  corporation  is  based  on  the  doctrine  of  estoppel;  when  es- 
toppel can  not  be  invoked  there  can  be  no  de  facto  corporation." 

The  theory  that  a  de  facto  corporation  has  no  real  existence,  that  it  is 
a  mere  phantom,  to  be  invoked  only  by  that  rule  of  estoppel  v/hich 
forbids  a  party  who  has  dealt  with  a  pretended  corporation  to  deny  its 
corporate  existence,  has  no  foundation,  either  in  reason  or  authority. 
A  de  facto  corporation  is  a  reality.  It  has  an  actual  and  substantial 
legal  existence.     It  is,  as  the  term  implies,  a  corf  oration. 

"It  is  a  self-evident  proposition  that  a  contract  can  not  be  made 
with  a  corporation  unless  the  corporation  be  in  existence  at  the  time. 
A  real  contract  with  an  imaginary  corporation  is  as  impossible,  in  the 
nature  of  things,  as  a  real  contract  with  ah  imaginary  person.  It  is 
essential,  therefore,  in  order  to  establish  the  existence  of  a  contract 
vyith  a  corporation,  to  show  that  the  corporation  was  in  existence,  at 
\e.d&t  de  facto,  at  the  time  the  contract  was  made."  Morawetz  Pri- 
vate Corporations,  §  137. 
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It  is  bound  by  all  such  acts  as  it  might  rightfully  perform  as  a  cor- 
poration de  jure.  Where  it  has  attempted  in  good  faith  to  assume 
corporate  powers ;  -where  its  proceedings  in  that  behalf  are  colorable, 
and  are  approved  by  those  officers  of  the  state  who  are  authorized  to 
act  in  that  regard;  -where  it  has  honestly  proceeded  for  a  number  of 
years,  without  interference  from  the  state,  to  transact  business  as  a 
corporation ;  has  been  reputed  and  dealt  with  as  a  duly  incorporated 
body,  and  valuable  rights  and  interests  have  been  acquired  arid  trans- 
ferred by  it,  no  substantial  reason  is  suggested  why -its  corporate  ex- 
istence, in  a  suit  involving  such  transactions,  should  be  subject  to  at- 
tack by  any  other  party  than  the  state,  and  then  only  when  it  is  called 
upon,  in  a  direct  proceeding  for  that  purpose,  to  show  by  what  au- 
thority it  assumes  to  be  a  corporation. 

Proof  was  offered  upon  the  trial  below  to  show  (i)  that  the  per- 
sons seeking  to  incorporate  first  filed  with  the  secretary  of  state  a  cer- 
tificate which  fully  complied  with  the  requirements  of  the  statutes, 
and  free  from  the  defects  which  finally  proved  fatal  to  its  existence, 
but  which  was  disapproved  by  the  attorney-general;  (2)  that  the  cer- 
tificate of  incorporation  which  was  finally  filed  with-the  secretary  of 
state  recited  that  "said  association  has  been  formed  and  organized 
for  the  mutual  protection  and  relief  of  its  members,  and  for  the  pay- 
ment of  stipulated  sums  of  money  to  the  families  or  heirs  of  the  de- 
ceased members  of  said  association ;  that  the  officers  of  said  associa- 
tion have  been  duly  chosen ;  that  for  the  purpose  of  becoming  a  body 
corporate  under  an  act  passed  by  the  general  assembly  of  the  state  of 
Ohio,  entitled  an  act  supplementary  to  an  act,  entitled  an  act  to  pro- 
vide for  the  creation  and  regulation  of  incorporated  companies  in  the 
state  of  Ohio,  passed  May  I,  1852,  passed  April  20,  1872  ;"  (3)  that  this 
certificate  was  approved  by  the  secretary  of  state,  and  also  by  the 
attorney-general,  as  provided  by  the  statutes  (69  Ohio  L.  1-50)  ;  (4) 
that  it  proceeded  in  good  faith  to  transact  business  peculiar  to  cor- 
porations provided  for  by  the  act  under  which  it  attempted  to  incor- 
porate. 

All  this  was  excluded,  and  the  decision  of  the  court  below  prac- 
tically rested  on  the  proof  offered  by  the  city,  that  Society  Perun  had 
been  ousted  of  its  franchises,  which  was  evidently  construed  as  de- 
termining that  such  society  had  from  the  first  no  corporate  existence, 
either  de  jure  or  de  facto,  and  consequently  no  capacity  to  receive 
or  impart  any  interest  in  or  title  to  real  estate,  except  as  against  such 
parties  as  were  by  reason  of  their  recognition  of  or  dealings  with  it, 
estopped  to  deny  its  incorporate  existence. 

Did  the  court  err }  This  fairly  presents  the  controlling  and  very 
important  question :  Was  it  competent  to  show,  as  against  a  party 
who  was  not  estopped  to  deny  its  corporate  existence,  that  Society 
Perun  was,  at  the  time  of  the  transactions  involved  in  controversy,  a 
corporation  de  facto? 

In  Attorney-General,  ex  rel.  Pettee,  v.  Stevens,  Saxton  (N.  J.  Eq.) 
369,  the  relator  sought  to  enjoin  the  Camden  and  Amboy  Railroad 
and  Transportation  Company  and  others  acting  under  its  authority 
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from  erecting  a  bridge  over  a  navigable  stream.  The  claim  was  that 
the  act  authorizing  the  corporation  had  been  perverted  and  disre- 
garded, and  that  there  was  no  legal  incorporation.  The  relators  were 
in  no  manner  estopped  to  attack  the  corporate  existence  of  the  re- 
spondent.    The  court  held : 

'  'Where  a  set  of  men  claiming  to  be  a  legally  incorporated  com- 
pany under  an  act  of  the  legislature,  have  done  everything  necessary 
to  constitute  them  a  corporation,  colorably  at  least,  if  not  legally,  and 
are  exercising  all  the  powers  and  functions  of  a  corporation,  they  are 
a  corporation,  de  facto,  if  not  de  jure;  and  this  court  will  not  inter- 
fere, in  an  incidental  way,  to  declare  all  their  proceedings  void,  and 
treat  them  as  a  body  having  no  rights  or  powers." 
The  chancellor  speaking  for  the  court  said : 

"Here,  then,  is  a  set  of  men  claiming  to  be  a  legally  incorporated 
company  under  the  act  of  the  legislature,  exercising  all  the  powers 
and  functions  of  a  corporation.  They  are  a  corporation  de  facto,  if 
not  de  jure.  Everything  necessary  to  constitute  them  a  corporation 
has  been  done,  colorably  at  least,  if  not  legally;  and  I  do  not  feel  at 
liberty,  in  this  Incidental  way,  to  declare  all  their  proceedings  void,  and 
treat  them  as  a  body  having  no  rights  or  powers.  It  has  been  seen 
that  the  court  will  not  do  this  where  a  corporation  properly  organized 
has  plainly  forfeited  its  privileges ;  and  there  is  but  little  difference  in 
principle  between  the  two  cases.  In  both  the  corporation  is  actually 
in  existence,  but  whether  legally  and  rightfully  so  is  the  question.  And 
it  appears  to  me  that  if  the  court  can  take  cognizance  of  the  matter  in 
this  case,  it  must  in  all  others  where  it  can  be  brought  up,  not  only 
directly,  but  incidentally." 

This,  case  is  approved  and  followed  in  National  Docks  R.  Co.  v. 
Central  R.  Co.,  33  N.  J.  Eq.  755,  vi^ich  held:  "When  a  corporation 
exists  de  facto ^^e.  court  of  chancery  can  not,  at  the  instance  of  pri- 
vate parties,  restrain  its  operations  upon  the  ground  that  its  organiza- 
tion is  not  de  jure.  In  such  case  the  proper  remedy  is  by  quo 
warranto,  or  information  in  the  nature  thereof,  instituted  by  the  attor- 
ney-general."    The  rule  of  estoppel  found  no  place  in  this  case. 

In  S.  &  L.  G.  R.  Co.  v.  S.  &  C.  R.  Co.,  45  Cal.  680,  it  was  held 
that:  "If  the  corporation  de  facto  is  in  the  actual  possession  of  a  pub- 
lic highway,  under  a  grant  of  a  franchise  to  improve  and  collect  tolls 
on  the  same,  a  mere  trespasser  can  not  justify  his  entry  thereon  on  the 
ground  that  it  was  only  a  corporation  de  facto,  and  was  not  de  jure 
entitled  to  the  franchises." 

In  Williams  v.  Kokomo  B.  &  L.  Association,  89  Ind.  339,  one 
Leach  gave  to  an  acting  corporation  his  mortgage  on  real  estate.  Sub- 
sequent to  the  execution  and  recording  of  it  he  executed  another 
mortgage  on  the  same  land  to  Williamson.  In  a  proceeding  to  fore- 
close the  junior  mortgage,  Williamson  maintained  that  the  pretended 
corporation  had  no  legal  existence,  by  reason  of  defects  and  omissions 
in  the  proceedings  to  incorporate,  and  that  the  senior  mortgage  was 
void.  He  was  in  no  manner  estopped,  by  dealings  with,  or  recog- 
nition of,  the  first  mortgagee,  to  deny  its  corporate  existence.     The 
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court  held  that:  "A  junior  mortgagee  can  not  defeat  a  senior  mort- 
gage by  showing  that  the  corporation  to  which  the  senior  mortgage 
was  executed  was  defectively  organized,  if  it  be  a  corporation  de 
facto."  Elliott,  J.,  said:  "Where  persons  assume  to  incorporate 
under  the  laws  of  the  state,  and  in  part  comply  with  their  require- 
ments, assume  corporate  functions  and  transact  business  as  a  corpora- 
tion, private  persons  can  not  collaterally  question  the  right  of  such 
an  association  to  a  corporate  existence,  although  there  has  not  been  a 
full  compliance  with  the  provisions  of  the  statute.  Baker  v.  Neff,  73 
Ind.  68.  This  rule  is  not  limited  to  cases  where  one  by  contract  ad- 
mits corporate  existence,  but  is  a  rule  of  general  amplication."  It  is 
not  easy  to  distinguish  the  principle  of  this  case  from  that  of  the  case 
at  bar. 

In  Pape  v.  Capitol  Bank,  20  Kan.  440,  Pape  and  wife  gave  their 
notes  to  "James  M.  Spencer  or  bearer,"  and  their  mortgage  on  real 
estate  to  secure  them.  Spencer  transferred  the  notes  to  the  Capitol 
Bank  of  Topeka,  an  acting  corporation,  with  this  indorsement: 
"Pay  the  bearer,  without  recourse  on  me,  James  M.  Spencer."  The 
mortgage  was  also  transferred  to  the  bank,  which  proceeded  by  suit 
to  collect  the  notes  and  foreclose  the  mortgage.  Pape  and  wife  in- 
terposed the  defense  that  the  bank  was  not,  and  never  had  been,  a 
body  corporate,  by  reason,  among  others,  of  a  defective  organization. 
The  bank  had  assumed  corporate  functions  after  an  attempt,  in  good 
faith,  to  incorporate,  and  for  a  number  of  years  was  in  the  actual  and 
notorious  exercise  of  corporate  franchises.  Pape  had  transacted  bank- 
ing business  with  the  plaintiff  prior  to  the  purchase  of  the  notes  and 
mortgage,  but  such  business  was  wholly  unconnected  with  the  notes 
and  mortgage  in  suit.  His  wife,  however,  had  not  in  any  manner 
recognized  the  existence  of  the  bank  as  a  corporate  body,  and  the 
doctrine  of  estoppel  was  not  invoked  to  aid  the  court  in  sustaining  a 
judgment  of  foreclosure  against  Pape  and  wife.  Brewer,  J.,  says: 
"The  corporation  is  one  de  facto.,  and  only  the  state  can  inquire,  and 
that  in  a  direct  proceeding,  whether  it  be  one  de  jure.  *  *  * 
There  must,  iri  such  cases,  be  a  law  under  which  the  incorporation 
can  be  had;  there  must  also  be  an  attempt,  in  good  faith,  on  the  part 
of  the  corporators,  to  incorporate  under  such  law;  and  when,  after 
this,  there  has  been  for  a  series  of  years,  an  actual,  open  and  noto- 
rious exercise,  unchallenged  by  the  state,  of  the  powers  of  a  corpora- 
tion, one  who  is  sued  on  a  note  held  by  such  corporation  will  not  be 
permitted  to  question  the  validity  of  the  incorporation  as  a  defense  to 
the  action.  No  mere  matters  of  technical  omission  in  the  incorpora- 
tion, no  acts  of  forfeiture  from  misuser  after  the  incorporation,  are  sub- 
jects of  inquiry  in  such  an  action.  This  is  not  wpon  the  grbund  of 
equitable  estoppel  but  upon  the  grounds  of  public  policy.  If  the  state, 
which  alone  can  grant  the  authority  to  incorporate,  remains  silent  dur- 
ing the  open  and  notorious  assertion  and  exercise  of  corporate  powers, 
an  individual  will  not,  unless  there  be  some  powerful  equity  on  his 
side,  be  permitted  to  raise  the  inquiry." 

In  Thompson  v.  Candor,  60  111.  244,  Willetts,  in  February,  1858, 
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deeded  to  "Mercer  Collegiate  Institute,"  a  body  pretending  to  be  a 
corporation,  the  tract  of  land  in  controversy.  He  died  in  March, 
1858.  In  i868hisheirsquitclaimed  their  interest  in  the  land  to  Thomp- 
son, who  filed  a  bill  in  chancery  for  the  cancellation  of  the  deed  from 
Willetts  to  the  "institute,"  alleging,, as  one  of  the  grounds  of  relief, 
that  the  named  grantee  was  not  legally  incorporated,  had  no  capacity 
to  take  the  title,  and  that  the  deed  was  void.     The  court  held: 

"Where  parties  endeavor  to  organize  a  corporation  for  educational 
purposes  under  the  general  law,  adopt  a  name,  elect  trustees,  and 
organize  by  electing  a  president  and  officers,  and  the  trustees  had 
acted  for  years  in  managing  the  property,  had  leased  and  mortgaged 
it,  and  expended  large  sums  of  money  in  its  improvement,  these  acts 
constitute  it  a  corporate  body  de  facto^  and  the  regularity  of  its 
organization  can  not  be  questioned  collaterally.  Such  irregularity 
can  only  be  questioned  by  quo  warranto  or  scire  facias." 

Thornton,  J.,  says:  "In  1856  an  attempt  was  made  to  organize 
a  corporation  under  ,the  general  incorporation  law.  A  corporate 
name  was  selected,  trustees  were  appointed,  and  an  organization 
effected  by  the  election  of  a  president  and  proper  officers.  The  trust- 
ees thus  appointed  acted  for  years  in  the  general  management  of  the 
property,  leased  and  mortgaged  it,  and  expended  a  large  sum  of 
money.  Here  then  was  a  corporate  body  de  facto,  which  had  been 
engaged  in  an  undertaking  involving  important  interests.  The  regu- 
larity of  its  organization  can  not  be  questioned  collaterally.  Any 
alleged  non-compliance  with  the  law  can  only  be  inquired  into  by  the 
writ  of  quo  warranto  or  scire  facias."  , 

There  is  no  suggestion  throughout  the  entire  case  of  the  rule  of 
estoppel  as  an  element  affecting  its  disposition. 

In  Paper  Works  v.  Willett,  i  Robertson  (N.  Y.  Sup.)  131,  it  is 
held  that  formal  defects  in  proceedings  to  organize  a  corporation  are 
not  'available  to  defeat  an  action  brought  by  a  corporation  for  trespass 
in  wrongfully  taking  property  out  of  its  possession. 

See,  also,  illustrating  the  principle  under  discussion :  Smith  v. 
Sheeley,  12  Wall.  361 ;  Grand  Gulf  Bank  v.  Archer,  8  S.  &  M.  151, 
173;  Dunning  v.  R.  Co.,  2  Carter  (Ind.)  437;  Danneborge  Mining 
Cq.  v.  Ailment,  26  Cal.  286 ;  Searsburg  Turnpike  Co.  v.  Cutler,  6 
Vt.  315;  Mitchell  v.  Deeds,  49  111.  416;  Eliz.  Academy  v.  Lindsey, 
6  Ired.  476 ;  Darst  v.  Gale,  83  111.  136  ;  Rondell  v.  Fay,  32  Cal.  354 ; 
DeWitt  V.  Hastings,  40  N.  Y.  (Superior  Court)  463  ;  Rice  v.  R.  Co.-, 
21  111.  93;  Douglas  County  v.  Bolles,  94  U.  S.  104;  The  Banks  v. 
Poitiaux,  3  Randolph  (Va.)  136;  Goundie  v.  Northampton  Water 
Co.,  7  Pa  St.  233;  Baker  v.  Backus,  32  111.  79;  Tarbell  v.  Page,  24 
111.  46;  Thornburg  v.  R.  Co.,  14  Ind.  499;  Tar  River  Nav.  Co.  v. 
Neal,  3  Hawks,  520;  Bear  Camp  River  Co.  v.  Woodman,  2  Maine 
404. 

In  Jones  v.  Dana,  24  Barb.  395,  it  was  held  that  if  a  company  has 
in  form  a  charter  authorizing  it  to  act  as  a  body  corporate,  and  is  in 
fact  in  the  exercise  'of  corporate  powers  at  the  time  of  taking  a  note 
from  an  individual,  it  is,  as  to  him  and  all  third  persons,  a    corpora 
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tion  de  facto,  and  the  validity  of  its  corporate   existence  can  only  be 
tested  by  proceedings  on  behalf  of  the  people. 

In  the  case  at  bar  the  certificate  which  was  last  filed  by  the  society 
embraced  a  full  statement  of  the  objects  of  incorporation,  and  indi- 
cated what  the  nature  of  its  business  must  necessarily  be,  and  was 
strongly  suggestive  of  the  manner  in  which  it  must  necessarily  be 
transacted ;  and  while  it  is  not  our  purpose  to  call  in  question  the  ac- 
tion of  this  court  in  the  quo  warranto  proceedings,  we  have  no  hesi- 
tation in  saying  that  if  we  were  now  called  upon  to  determine  whether 
the  corporate  life  of  Society  Perun  should  be  taken,  the  question, 
upon  the  facts  offered  in  proof  at  the  trial  below,  would  not  be  free 
from  doubt  and  difficulty.  It  is  very  clear  that  the  proceedings  to  in- 
corporate were  colorable ;  and  so  far  as  this  fact  is  a  test  of  the  existence 
of  a  corporation  de  facto,  it  is  most  amply  established.  That  there 
was  proof  of  user  is  manifest  from  the  evidence,  which  was  received 
without  objection. 

That  the  judgment  of  ouster  did  not  and  could  not  have  a  retroact- 
ive effect  upon  the  rights  of  the  society,  and  of  parties  who  have 
dealt  with  it  during  its  de  facto  existence,  is  suggested  by  the  opinion 
of  Wright,  J.,  in  Gaff  v.  Flesher,  33  Ohio  St.  115. 

The  evidence  which  was  offered  and  excluded  would,  if  credited, 
have  shown  Society  Perun  capable  of  holding  and  transferring  the 
legal  title  to  the  lands  in  controversy.  Walsh  v.  Barton,  24  Ohio  St. 
43;  Darst  V.  Gale,  83  111.  136;  Shewalter  v.  Pirner,  55  Mo.  218; 
Nat.  Bank  v.  Matthews,  98  U.  S.  628 ;  Goundie  v.  Northampton 
Water  Co.,  7  Pa.  St.  233 ;  Barrow  v.  Nashville  Turn.  Co.,  9  Humph. 
304;  Kelly  V.  People's  Trans.  Co.,  3  Ore.  189;  Bogardus  v.  Trin- 
ity Church,  4  Sandf.  Ch.  758. 

'  The  public  and  all  persons  dealing  with  this  society  were  justified 
in  assuming  that  the  certificate  filed  with  the  secretary  of  state,  and 
by  him  admitted  to  record  in  his  office,  had  been  approved  by  him, 
and  also  by  the  attorney-general,  as  required  by  statute  (69  Ohio  L. 
150),  and  that  it  so  far  conformed  to  all  legal  requirements  that,  as 
provided  in  section  2  of  the  act  of  incorporation  (69  Ohio  L.  83),  "a 
copy,  duly  certified  by  the  secretary  of  state,  under  the  great  seal  of 
the  state:  of  Ohio,  shall  be  evidence  of  the  existence  of  such  associa- 
tion." 

It  would  seem  that  such  approval,  record  and  certificate,  followed 
by  uninterrupted  and  unchallenged  user  for  nearly  six  years,  of  all  of 
which  proof  was  tendered,  would  constitute  a  corporation  de  facto,  if 
such  a  body  is,  under  any  circumstances,  entitled  to  legal  recognition. 

The  highest  considerations  of  public  policy  and  fair  dealings  protest 
against  treating  such  an  organization  as  a  nullity,  and  all  of  its  trans- 
actions void. 

The  principle  of  the  above  cases  is  to  be  distinguished  from  a  case 
where  a  mere  corporation  de  facto  attempts  to  assert  the  power  of 
eminent  domain  by  the  appropriation  of  private  property  to  public 
use.  It  has  been  held  that  the  exercise  of  this  right  (which  is  but  a 
delegation  of  the  sovereign  power  of  the  state)'  depends  upon  the 
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sufficiency  and  legal  validity  of  the  certificate  of  incorporation  and 
public  record  of  its  organization.  Railroad  Co.  v.  Sullivant,  5  Ohio 
St.  276;   Atkinson  v.  R.  Co.,  15  Ohio  St.  21. 

The  case  of  Raccoon  River  Nav.  Co.  v.  Eagle,  29  Ohio  St.  238,  is 
relied  upon  by  the  defendant  in  error.  It  was  an  action  to  recover 
upon  a  stock  subscription.  A  plea  of  nul  tiel  corporation  was  inter- 
posed. The  plaintiff  claimed  to  be  organized  under  an  act  to  author- 
ize the  incorporation  of  companies  "for  the  purpose  of  improving  any 
stream  of  water  *  *  *  declared  navigable  by  any  law  of  the 
state  of  Ohio."  On  the  trial  the  plaintiff  offered  in  evidence  a  certifi- 
cate by  which  it  appeared  that  the  company  was  formed  for  the  pur- 
pose of  improving,  etc.,  Big  Raccoon  river.  Unfortunately  there  was 
no"  navigable  stream  in  Ohio  by  that  name.  No  other  testimony  was 
offered.  There  was  no  proof  of  user.  There  was  no  defect  in  the 
form  of  the  proceedings  to  incorporate,  but  an  attempt  to  organize 
and  incorporate  for  a  purpose  impossible  of  accomplishment.  There 
was  neither  a  de  jure  nor  de  facto  corporation.  Judgment  was  prop- 
erly rendered  for  defendant. 

In  excluding  proof  of  what  was  actually  done' looking  to  the  incor-' 
iporation  of  Society  Perun,  and  of  the  subsequent  acts  of  user,  which 
was  offered  in  evidence,  there  was  error,  for  which  the  judgment  in 
the  first  entitled  case  (as  well  as  that  in  the  same  plaintiff  against 
Hay  et  al.,  which  was  tried  with  it  and  involved  the  same  general 
questions)  is  reversed.  Numerous  other  questions  are  presented  by 
the  voluminous  records  in  these  cases,  but  as  they  all  depend  upon 
the  one  central  and  controlling  question  discussed  above,  and  as  the 
disposition  here  made  of  the  cases  must  lead  to  a  retrial  in  the  light 
of  the  principles  indicated  in  this  opinion,  they  are  not  separately 
considered. 

Judgment  reversed. 

Note,    See  note  at  end  of  Cbchran  v.  Arnold,  infra,  p.  629. 


Sec.  163.     (2)  Reasons  for  not  allowing  a  private  party  to  attack 
successfully  the  validity  of  de  facto  corporate  organization. 

COCHRAN  Et  Al.  v.  ARNOLD  Et  Al.' 

1868.     In   the   Supreme   Court  of  Pennsylvania.     58  Pa.  St. 

Rep.  399-408. 

Strong,  J.  *  *  *  The  action  was  assumpsit  brought  against 
alargenumber  of  persons,  charging  them  as  partners  in  the  purchase  of 
cotton  alleged  to  have  been  sold  and  delivered.  The  defendants  were 

^Argument  omitted.    Only  part  of  opinion  given. 

40— WiL.  Cases. 
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stockholders  of  a  company  called  Conestoga  Steam  Mills,  which 
claimed  to  have  become  a  corporation  in  1849,  under  the  general 
manufacturing  law  of  that  year.  In  1849  a  certificate  of  association 
for  corporate  purposes  was  made  out  and  recorded.  It  set  forth  all 
that  the  law  required.  It  was  entirely  regular  on  its  face.  A  certified 
copy  of  it  was  filed  in  the  office  of  the  secretary  of  the  commonwealth. 
Ostensibly,  the  requirements  of  the  law  were  fully  met.  From  that  ■ 
time  until  after  the  cotton  was  sold,  the  corporation  had,  if  not  a  legal, 
at  least  a  de  facto  existence,  and  it  carried  on  business  as  such.  In 
November,  1856,  the  plaintiff  sold  a  quantity  of  cotton  to  it  and  took 
the  promissory  notes  of  the  corporation  for  the  price,  with  a  full 
knowledge  of  the  mode  of  its  constitution,  and  of  what  is  now  alleged 
to  have  been  a  failure  to  comply  with  the  requisitions  of  the  manu- 
facturing law  for  the  procurement  of  a  charter.  They  now  sue  those 
who  were  stockholders  of  the  company  at  the  time  the  cotton  was 
purchased,  and  claimed  to  recover  against  them  individually,  upon  the 
ground  that  the  original  certificate  for  incorporation,  though  apparr 
ently  regular,  was  illegal  and  void,  because  it  did  not  set  forth  that 
'  the  capital  paid  in  was  at  the  time  invested  in  mills,  machinery  and 
other  property  adapted  to  the  purposes  for  which  the  corporation  was 
proposed  to  be  organized.  This  they  contend  renders  the  charter  a 
nullity,  and  justifies  them  in  treatmg  the  sale  as. having  been  made  to~ 
the  delendants  as  partners,  ine  case  rests  ihereiore  upon  the  assump>- 
fion  that,  because  the  corporation  was-  so  irregularly  constituted  that 
the  coinmonwealth  might  have  called  in  question  its  legal  existence, 
the  plaintiffs  may  attack  it  and  disprove  its  lawful  being. 

But  the  assumption  is  unwarranted.  The  plaintiffs  are  not  at  lib- 
erty to  assert  in  this  action  that  the  corporation  was  not  lawfully 
formed.  Though  formed  under  a  general  law,  it  is  as  against  all  the 
world,  but  the  commonwealth,  as  completely  and  effectively  a  corpo- 
rate body  as  if  it  had  been  created  by  a  special  act  of  assembly  and 
by  letters-patent.  The  act  of  April  7,  1849,  prescribes  what  shall  be 
the  legal  proof  of  the  existence  of  such  a  corporation.  That  proof  is 
a  certificate  of  certain  things  made  out  as  required,  recorded  in  the 
proper  county,  with  a  certified  copy  of  the  certificate  filed  in  the  office 
of  the  secretary  of  the  commonwealth,  indorsed  by  him  and  then  re- 
tained by  the  company.  The  law  declares  that  when  the  certificate 
has  been  thus  recorded  and  filed,  the  persons  who  have  signed  and 
acknowledged  it,  and  their  successors,  shall  be  a  body  politic  and  cor- 
porate, in  fact  and  in  law.  No  distinction  is  made  between  the  effect 
of  such  a  mode  of  incorporation  and  the  effect  of  any  other  mode.  If 
the  certificate  recorded  and  filed  is  false,  or  if  the  law  has  in  any  par- 
ticular been  violated, "the  commonwealth  has  a  remedy  by  wri:  :..  ,-'uo 
•warranto^  as  it  would  have  in  any  other  case  where  corporate  pnvi- 
leges  have  been  obtained  by  fraudulent  means  or  in  an  illegal  manner. 
But  until  the  franchise  claimed  and  used  has  been  directly  adjudged 
not  to  exist,  there  is  a  corporation  de  facto  at  least.  If  there  is  any- 
thing settled  it  is  that  the  corporate  existence  of  a  corporation  de  facto 
can  not  be  inquired  into  collaterally.    Upon  this  subject  the  authorities 
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are  too  numerous  to  admit  of  citation.  The  plaintiffs  do  not  deny 
the  principle  as  a  general  rule,  but  they  contend  that  it  is  not  appli- 
cable to  corporatioris  of  this  character,  to  those  organized  by  the  cor- 
porators themselves  under  a  general  law,  and  for  support  in  this 
position  they  rely  upon  Patterson  v.  Arnold,  9  Wright  41O.  Such  is 
the  doctrine  advanced  in  that  case.  But  the  decision  then  made  was 
that  of  a  bare  majority  of  the  court.  It  does  riot  profess  to  rest  on  a 
single  authority.  It  is  sustained  by  none,  for  it  is  in  conflict  with  the 
steady  course  of  decisions  elsewhere,  wherever  statutes  exist  similar  to 
ours  of  1849.  Very  little  attempt  was  made  to  sustain  it  by  reason, 
and  if  it  is  the  law  it  must  work  great  confusion  and  lead  to  intoler- 
able mischiefs.  Happily,  if  it  was  mistakenly  made,  we  may  now 
correct  the' mistake  without  harm  to  any  one. 

There  is  no  reason  that  can  be  given  for  such  a  distinction  as  is-. 
claimed  between  a  charter  obtained  under  the  act  of  1849  and  one  ob- 
tained under  a  special  act  of  assembly.  In  each  case  corporate  power  is. 
obtained  by  act  of  the  corporators,  under  restrictions  imposed  by  law. 
When  an  act  authorizes  letters-patent  to  issue  after  a  certificate  by 
commissioners  appointed  to  receive  subscriptions  to  the  capital  stock 
that  a  certain  amount  has  been  subscribed,  and  a  certain  proportion 
paid  in,  the  certificate  may  be  false,  but  nobody  ever  supposed  that, 
the  charter  obtained  by  the  false  certificate  is  void,  or  that  it  may  be 
attacked  collaterally.  Why,  then,  should  it  not  be  so  in  .case  of  a 
charter  under  the  act  of  1849.'' 

How  much  more  is  a  charter  secured  under  that  act  the  work  of  the 
corporators  than  this  one  obtained  in  the  other  mode  ?  How  much 
less  is  the  organization  under  the  conduct  of  the  state?  Yet  that  it  is 
less  is  the  only  reason  attempted  to  be  given  in  Patterson  v.  Arnold 
why  the  charter  in  the  one  case  should  be  open  to  collateral  attack, 
and  in  the  other  assailable  only  directly  by  the  commonwealth.  __^ 

If  we  look  at  the  consequences  of  permitting  one,  who  deals  with  a 
corporation  formed  under  the  general  manufacturing  law  to  deny  that 
it  ever  had  any  legal  existence,  or  to  call  in  question  its  rights  to  ex- 
ercise corporate  powers  or  enjoy  corporate  privileges,  we  shall  find 
them  to  be  no  less  mischievous  than  such  as  would  follow  the  doc- 
trine that  any  corporation  may  be  collaterally  attacked  by  one  who 
has  given  credit  to  it,  that  it  is  not  immunity  to  its  shareholders.  In- 
deed, the  mischiefs  of  such  a  doctrine  are  the  same,  whatever  may  be 
the  mode  of  obtaining  corporate  exi sten ce  .^.g^y.^me- jury,  a  ch arter  m  a  v 
_be  set  asidp.-  Bv.anbther  it  mavJie-..§,ustained.  ^Ckie  creditor  may  sue" 
the  corporation  as  such,  obtain  a  judgment  and  sell  its  land,  himself 
becoming  the  purchaser.  Another  creditor  may  sue  the  corporators, 
alleging  that  their  charter  is  null,  furnishing  no  immunity  to  them. 
He  may  obtain  a  judgment  and  sell  the  same  land  to  another  pur- 
chaser, as  the  property,  not  of  the  corporation,  but  of  the  stockhold- 
ers.    In  such  a  case  which  purchaser  would  hold  the  title.? 

Again,  new  stockholders  may  come  in,  totally  ignorant  of  any  fraud 
or  mistake  in  making  out  the  certificate.  Are  they  to  be  charged  in- 
dividually because  there  was  a  secret  vice  in  obtaining  corporate  be- 
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ing  ?  That  would  be  monstrous.  It  would  render  the  manufacturing 
law  a  thing  to  be  avoided,  though  it  expresses  a  cherished  policy  of 
the  legislature.  Yet,  if  a  charter  can  be  shown  invalid  by  a  collateral 
attack  at  the  suit  of  a  creditor,  why  are  not  new  stockholders  who 
have  come  in  after  the  birth  of  the  corporation  equally  liable  as  part- 
ners, or  joint  contractors,  with  all  the  original  stockholders  ?  Can  the 
charter  be  'effective  and  yet  not  effective .'  In  Patterson  v.  Arnold  it 
seems  to  have  been  thought  a  charter  may  be  good  as  to  some  stock- 
holders and  a  nullity  as  to  others.    What  confusion  must  this  produce? 

1  Some  may  be  sued  as  partners,  and  others  through  the  corporation, 
and  under  judgments  obtained  execution  be  levied  upon  the  same 
property.  Or  all  the  original  stockholders  may  go  out  and  give  place 
to  successors.  Then  that  which  was  incurably  vicious,  because  an 
usurpation  upon  the  commonwealth,  has  become  good.  It  is  impossi- 
ble, however,  that  a  charter  can  be  good  as  to  some  stockholders  and 
bad  as  to  others.  Every  one  has  an  interest  in  the  property  of  his 
associates  invested  in  the  common  stock.  Such  is  his  corporate  right. 
If  that  property  can  be  withdrawn  by  action  against  his  associates  in- 
dividually, the  charter  ceases  to  be  to  him  all  that  it  purports  to  be. 

It  is  said  that  those  who  certify  falsely  for  the  purpose  of  obtaining 
a  charter  are  guilty  of  fraud.     Doubtless  this  is  so.     There  is  a  fraud 
upon  the  state.     If  it  be  also  a  fraud  upon  creditors,  the  law  furnishes 
a  remedy.     An  action  will  lie  for  the  fraud.     But  to  deny  the  corpo-^ 
rate  existence  of  a  de  facto  corporation,  and  to  hold  as  partners  those 

■who  were  guilty  ot  fraug  m  obtainin^J'  the  charter,  is  to  confound  an 
action  ex  contractu  -^yith  nnr  Piiprltiiil]  y  fnr  n-tnrt 


It  has  already  been  said  that  Patterson  v.  Arnold  is  unsustained  by 
authority.  General  laws,  much  like  our  act  of  1849,  exist  in  many  of 
the  states,  and  whenever  the  question  has  come  up  it  has  been  ruled 
that  corporations  formed  under  them,  like  all  others,  are  to  be  re- 
garded as  such  until  their  right  is  questioned  by  the  state.  The  ques- 
tion can  not  be  raised  collaterally  whether  they  are  lawfully  such.  In 
Jones  V.  Dana,  24  Barb.  Sup.  C.  Rep.  402,  the  court  said:  "The 
statute  is  explicit  and  leaves  no  room  for  construction.  It  makes  the 
copies  of  the  charter  and  certificates  filed  in  the  office  of  the  county 
clerk  the  authority  of  the  coi-poration  to  commence  business  and  issue 
policies,  and  makes  them  evidence  for  and  against  the  company;  that 
is,  evidence  of  the  authority  to  act  as  a  corporation.  The  legislature 
having  said  what  acts  shall  give  the  company  corporate  powers,  and 
what  shall  be  the  evidence  of  those  acts,  as  well  for  as  against  the 
company,  courts  can  not,  at  the  instance  of  third  persons,  go  behind 
those  acts,  and  the  prescribed  evidence  of  them,  for  the  purpose  of 
determining  the  validity  of  the  corporation,  and  make  the  decision, 
perhaps,  depend  upon  some  mistake  or  accident  from  which  no  one 
has  received  or  can  receive  any  injury."  And  again:  "The  only 
remaining  question  is,  whether  the  plaintiffs  have  shown  the  Utica 
Insurance  Company,  acting  under  a  charter,  or  an  authority  appar- 
ently valid,  and  really  so,  unless  impeached  by  something  outside  of 
the  record  evidence  of  the  corporate  existence,  and  depending  upon 
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proof  aliunde.  If  they  have,  and  have  thus  furnished  frima  facie 
evidence  of  the  incorporation,  they  can  not  go  behind  that  evidence 
to  show  that  it  was  got  up  in  fraud  or  mistake,  or  irregularly  brought 
into  existence."  All  this  was  said  in  reference  to  a  corporation  that 
came  into  being  under  an  act  very  similar  to  ours.  To  the  same 
effect  is  Sedman  v.  Eveleth,'6  Metcalf  114,  and  Baker  v.  Backus,  32 
111.  III.  I  know  of  no  case,  except  Patterson  v.  Arnold,  in  which  a 
different  doctrine  has  been  advanced.  It  was  not  then  competent  for 
tha plaintiffs  in  this  action,  after  having  contracted  with  the  Conestoga 
Steam  Mills  as  a  corporation,  to  deny  its  corporate  existence.  To  all 
the  stockholders  its  charter  furnished  an  immunity  against  its  credit- 
ors. The  plaintiffs,  therefore,  would  have  had  no  cause  of  action 
against  any  of  the  defendants  had  their  amendment  been  allowed. 

There  is  another  reason  why  there  could  have  been  no  recovery. 
If  the  certificate  for  the  incorporation  was  erroneous  or  fraudulent, 
the  plaintiffs  knew  it  when  they  sold  the  cotton.  It  was  not  for  them 
afterward  to  say  it  was  a  wrong  done  to  them.  It  is  needless,  how- 
ever, to  enlarge  upon  this.  It  is  enough  that  they  were  not  at  liberty 
to  call  in  question  the  validity  of  the  charter. 

The  judgment  is  affirmed. 

Note.  De  facto  corporatians :  See,,  also,  Clopton,  J.,  in  Snider's  Sons' 
Oo.  V.  Troy,  91  Ala.  224,  infra,  p.  656,  and  particularly  as  to  de  facto  corpora- 
tions, 1847,  Brouwer  V.  Appleby,  1  Sandf.  (N.  Y.  Superior  Ct.)  158;  1859, 
Eaton  V.  Aspinwall,  19  N.  Y.  119;  1862,  Buffalo  &  A.  R.  Co.  v.  Gary,  26  N.  Y. 
75;  1872,  Swartwout  v.  E.  Co.,  24  Mich.  390;  1881,  Butchers'  &  D.  Bank  v. 
McDonald,  130  Mass.  264";  1885,  People  v.  La  Rue,  67  Oal.  526,  8  Pac.  Rep.  84 ; 
1886,  Stout  V.  Zulick,  48  N.  J.  L.  599,  7  Atl.  Rep.  362;  1889,  Eaton  v.  Walker, 
76 Mich.  579,  43  N.  W.  Rep.  638,  27  A.  &  E.  C.  C.  310;  1890,  Snider's  Sons' 
Co.  v.  Troy,  91  Ala.  224,  24  Am.  St.  Rep.  887,  infra,  p.  656;  1891,  American 
Salt  Co.  V.  Heidenheimer,  80 Texas  344,  26  Am.  St.  Rep.  743;  1891,  Allen  v. 
Long,  80  Texas  261,  26  Am.  St.  Rep.  735 ;  1893,  Gibbs'  Estate^  157  Pa.  St.  59, 
supra,  p.  244;  1894,  Martin  v.  Deetz,  102  Cal.  55,  41  Am.  St.  Rep.  151,  36  Pac. 
Rep.  868 ;  18^4,  McTighe  v.  Macon  Const.  Co.,  94 Ga.  306,  47  Am.  St.  Rep.  153 ; 
1894,  State  Bank  Building  Co.  v.  Pierce,  92  Iowa  668;  1895,  Coxe  v.  State, 
144  N.  Y.  396,  39  N.  E.  Rep.  400;  1895,  American  Loan  and  Trust  Co.  v. 
Minn.  &  N.  W.  R.  Co.,  157  111.  641 ;  1895,  Greenbrier  Indus.  Ex.  v.  Squires,  40 
W.  Va.  307,  52  Am.  St.  Rep.  884,;  1895,  Jones  v.  Hardware  Co.,  21  Colo.  263, 
52  Am.  St.  Rep.  220,  29  L.  R.  A.  143,  infra,  p.  637;  1896,  Bradley  v.  Reppell, 
133  Mo.  545,  54  Am.  St.  Rep.  685,  infra,  p.  868;  1895,  American  Mirror  Co.  v. 
Bulkley,  107  Mich.  447;  1896,  Tuckasegee  Mining  Co.  v.  Goodhue,  118  N.  C. 
981 ;  1896,  Duke  V.  Taylor,  37  Fla.  64,53  Am.  St.  Rep.  232;  1897,  Martin  v. 
South  Salem  Land  Co..  94  Va.  28,  26  S.  E.  Rep.  591;  1897,  Continental  Trust 
Oo.  V.  T.,St.  L.  &  K.  R.  Co.  (C.  C.  N.  D.  Ohio),  82  Fed.  Rep.  642 ;  1897,  Johnson 
V.  Okerstrom,  70  Minn.  303,  73  N.  W.  Rep.  147;  1898,  Maryland  Tube  and  Iron 
Works  v.West  End  Inip.  Co.,  87  Md.  207,  39  L.  R.  A.  810 ;  1898,  Jones  v.  Hale,  32 
Ore.  465,  8  Am.  &  E.  C.  C.  (N.  S.)  150;  1899,  Calkins  v.  Bump,  120  Mich.  335, 
79  N.  W,  Rep.  491;  1899,  Marsh  v.  Mathias,  19  Utah  350,  56  Pac.  Rep  1074' 
1899,  City  of  Wilmington  v.  Addicks, — Del. — ,  43  Atl.  Rep.  297;  1899, 
Christian  &  Craft  Grocery  Co.  v.  Fruitdale  Lumber  Co.,  121  Ala.  340,  25  So' 
Rep.  566 ;  1899,  Commonwealth  v.  Yetter,  190  Pa.  St.  488.  See,  also,  infra, 
pp.  1122-1130,  on  necessity  of  pleading  and  proving  corporate  existence,  in 
suits  by  and  against  a  corporation. 

There  is  great  confusion  among  the  cases  as  to  the  doctrines  concerning 
defactQ  corporate  existence,  and  estoppel  to  deny  corporate  existence;  many 
eases  call  an  apparent  corporation  a  de  facto  corporation,  when  there  is  no  suf- 
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flcient  reason  for  so  designating  it,  but  abundant  reason  for  holding  the  per- 
son who  questioned  the  existence  of  the  corporation  estopped  from  doing  so. 
On  the  other  hand,  many  cases  are'  decided  on  grounas  of  estoppel,  when,  in 
fact,  there  are  sufficient  reasons  for  holding  the  corporation  to  be  a  de  facto 
one,  and  hence,  there  is  no  necessity  of  invoking  the  doctrine  of  estoppel. 
J\Tuch  of  the  confusion  undoubtedly  arises  also  from  the  variety  of  opinion  as 
to  the  necessity  of  pleading  and  proving  corporate  existence  in  suits  by  or 
;i;;Eiinst  cprporations.  See  iii/j-o,  pp.  1122-1130.  For  example,  in  Williams  v. 
Bank,  7  Wend.  (N.  Y.)  539  (1831),  it  is  said  "A  contract  made  with  a  corpo- 
ration by  name  is  not  an  admission  or  any  evidence  that  the  corporation  is  en- 
titled to  sue  bv  that  name."  And  again,  in  Welland  Canal  Co.  v.  Hathaway, 
8  Wend.  (N.  Y.)  480,  24  Am.  Dec.  51  (1832),  it  is  said :  "When  a  corporation 
sues,  if  they  have  not  the  powers  and  privileges  assumed  *  *  *  jt  jg  their 
own  fault,  not  his.  Whether  they  had  *  *  *  or  not  must  be  known  to 
themselves,  not  to  the  defendant,  and  no  act  of  his  could  legally  add  to  or 
detract  from  them.  Why,  then,  should  he  be  estopped  from  denying  their 
corporate  capacity,  or  they  be  excused  iroui  establishing  it  by  legal  evidence, 
when  they  are  endeavoring  to  enforce  their  rights  in  a  manner  and  before  a 
tribunal  which  can  entertain  their  suit  only  on  proof  or  assumption  that  they 
are  a  corporate  body,  duly  constituted  by  competent  authority?"  So,  too,  in 
Maryland  Tube  and  Iron  Works  v.  West  End  Improvement  Co.,  87  Md.  207, 
39  L.  R.  A.  810  (1898),  where  the  question  was  as  to  whether  there  was  cause 
for  estoppel  before  the  franchise  tax  was  paid,  it  was  said  that  the  doctrine  oj 
estoppel  can  not  be  invoked  unless  the  corporation  has  at  least  a  de  facto  existence. 
A  similar  holding  was  made  in  Jones  v.  Hardware  Co.,  21  Colo.  263,  infra, 
p.  637,  and  Duke  v.  Taylor,  37  Fla.  64,  but  it  is  submitted  that  the  foregoing 
views  are  not  according  to  the  weight  of  authority.  On  the  contrary:  "A 
corporation  de  facto  may  le^lly  do  and  perform  every  act  and  thing  which  the 
same  entity  could  do  or  perform  were  it  a  de  jure  corporation.  As  to  all  the 
world,  except  the  paramount  authority  under  which  it  acts  and  from  which  it 
receives  its  charter,  it  occupies  the  same  position  as  though  in  all  respects 
valid,  and  even  as  against  the  state,  except  in  direct'  proceedings  to  arrest  its 
usurpation  of  power,  its  acts  are  binding."  People  v.  La  Rue,  67  Cal.  526 
(1885).  Even  the  state  in  a  quo  warranto  to  test  the  right  to  a  corporate  office 
can  not  question  the  corporate  existence.  Commonwealth  v.  Yetter,  190  Pa. 
St.  488  ( 1899) .  See,  also.  Beach ,  §§  13,  14,,  16 ;  CI  ark,  §§  41 ,  42 ;  Cook,  §§183- 
186,  231-235,  637;  Elliott,  §§  69-80;  Morawetz,  §§  735-778;  Taylor,  §§145-157; 
I  Thompson,  §§  495-513;  VII  Thompson,  §  8212. 


ARTICLE    VI.       CONDITIONS    OF    CORPORATE    EXISTENCE     BY  ESTOPPEL. 

Sec.  164.     (A)  Theories: 

"An  examination  of  the  cases  in  which  the  doctrine  of  estoppel  to 
deny  corporate  existence  has  been  applied  will  show  that  most  of  them 
rest  on  some  ba%is  of  conduct,  or  of  benefit  obtained,  or  other  cause 
rendering  it  inequitable  to  allow  such  denial.  The  doctrine  is  an 
equitable  one,  and  should  be  applied  only  where  there  are  equitable 
grounds  for  applying  it.  It  should  never  be  applied  where  it  would 
be  inequitable  to  do  so.  Nor  should  it  be  applied  unless  it  would  be 
inequitable  not  to  do  so."     Clark  on  Corps.,  §  43,  p.  103. 

(  I  )  The  doctrine  is  one  of  equity. 
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(a)  Will_be  applied_where  it  "would  be  inequitable  not  to 
applj^it. 

ESTEY  MANUFACTURING  COMPANY  y.  EUNNELS.^ 

1884.     In    the  Supreme    Court  op    Michigan.     55  Mich.  Rep. 

130-133- 

Champlin,  J.  This  action  was  commenced  before  a  circuit  court 
commissicner  to-reeoye-r-^e  possessToTrDf-ceTtaiTr-baTrd;  described  in 
the  complaint,  and  averringtnat  tne  defendant  hofdi^the  same  unlaw- 
fully 3^];  agaihsfTRe  rignts  of^thie-Sstey-MaTnrfactnfmg^Company. 
December  3,  1883,'wat  theTBttrrn-d'ayT-wheTrthe'dSendant  appeared 
and  pleaded  not  guilty.  The  cause  was  then  tried  and  judgment 
rendered  in  favor  of  the  plaintiff;  and  on  the  8th  day  of  December, 
1883,  the  defendant  appealed  the  suit  to  the  circuit  court  for  the  county 
of  Shiawassee.  The  cause  was  tried  in  the  circuit,  April  3,  1884, 
when  the  plaintiff  again  had  a  verdict,  whereupon  the  defendant  brings 
the  suit  to  this  court  by  writ  of  error.     *     «     * 

Defendtmt^_also  introduced  jjid_j;eaiLJEL£3ddence  a  duly  certified 
£°E5_s£.tk§_aiticles  of...flgaQciadon  of  .jJaejjlaiQtiffi'' corporation,  from 
wh-ifih_it,AEpeai"ed  that  there  were  but  three  corporators,  two  of  whom 
JCgsided  in  Michigan  and  one  in  Vermont.  The  acknowledgment  of 
Jacob~Wr-E-stByT(^s' taken  before  a  person  styling  himself  a  notary 
public,  but  his  official  character  and  authority  to  take  acknowledg- 
ments was  not  authenticated  in  accordance  with  the  requirements  of 
our  statutes.  The  defendant's  counsel  requested  the  court  to  charge 
the  jury  as  follows ;      *     *     * 

'•'■Fourth.  That  the  articles  of  association  filed  in  said  cause  and 
read  therein  are  void  under  the  law."     *     «     * 

The  third  and  fourth  requests  refer  to  the  same  point,  and  may  be 
considered  together.  Wbere  a  body  assumes  to  be  a  corporation  and 
acts  under  a  particular  name,  a  third  party  dealing  with  it  under  such 
a5^uiTred2;rranTe-TT'estoppedTb'deny  its^  corporate  existence.  Such  is  the 
general  rule,  founded  upon  equitable  priTlCTpl?s7'and  Tf  any  exceptions 
exist,  it  is  only  where  "there  are  no  facts  which  make  it  leg&lly  unjust 
to  forbid  its  denial."  Doyle  v.  Mizner,  42  Mich.  337.  In  this  case 
the  defendant  introduced  in  evidence  the  execution  upon  which  the 
sale  was  made^  From  this  it  appears  that  it  was  issued  upon  a  judg- 
ment rendered  for  damages  forthe  non-performance  of  certain  prom- 
ises and  undertakings' made  by"this  defendant  to  the  Estey  Manufac- 
turing Company,  whTclrshows  that  the  defendant  had  had  dealings 
with  the  plaintiff  as  a  corporation  in  the  name  assumed  by  it.  He 
was  therefore  estopped;  not  only  by  having  dealt  with  it  as  a  corpora"-" 
troti,  but  by  the  judgment  in  the  case,  to  deny  its  corporate  existence. 
The  execution,  sale  and  sheriff's  deeds  all  result  from  the  contract 
relation  voluiitarily  entered  into  between  the  defendant  and  this  cor- 
porate body,  and  it  would  be  manifestly  unjust  and   inequitable  to 

^  Arguments  omitted.    Only  part  of  opinion  relating  to  the  one  point  given. 
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.permit  the  defendant  to  question  the  legal  corporate  existence  of  the 
plaintiff  in  this  collateral  proceeding.  1 

For  these  reasons  the  requests  were  properly  refused,  and  the  judg- 
ment is  affirmed. 

The  other  justices  concurred.  ' 

JVote.    See  note  at  the  end  ot  this  article,  on  extent  of  doctrine. 

ft  /  ft^  Sec.  165.    Same. 


'/^u 


(^)  Will  be  applied  only  where  it  is  equitable  to  do  so. 
DOYLE  V.  MIZNER,  GRAY  AND  KANE.' 


1879.     In    the    Supreme  Court    of   Michigan.     42  Mich.  Rep. 

332-341- 


^/1. 


Error  to  superior  court  of  Detroit.    Trover.    Plaintiff  brings  error. 

Campbell,  C.  J.     Doyle  brought  suit  to  recover  fOT^the^forcible 

/V^      removal  and  disposal  of  certaiji  goods  claimed  toTe  his~"propeFfy7and 

y,        taken  from  hif  possession  by  defendant  Kane  under  color  of  a  chattel 

kr  jfciriortgage  purporting  to  be  made  by  Mizner  and  Gray,  aF.Bresrdent 

'l^'anysecretary  of  the  Detroit  Cheoijcal  Wpxks.     *     *     * 

"Jarmafy  27,  1875,  an  agreement  was  signed  by  Doyle,  Mizner  and 
Gray  to  organize  a  joint-stock  company,  to  be  known  as  the  Detroit 
Chemical  Wbrks,  with  a  capital  of  $50,000,  in  2,000  shares  of  $25 
each.  The  paid-in  capital  was  fixed  at  $14,000;  the  estimated  assets 
of  the  Detroit  Manufacturing  Company,  of  which  $10,000  as  paid-up 
stock  was  to  go  to  Doyle,  and  $2,000  each  to  Gray  and  Mizner,  who 
were  therein  stated  to  have  purchased  that  interest.  But  there  is  noth- 
ing to  indicate  that  they  gave  or  were  to  give  any  consideration.  The 
remaining  $36,000  was  to  be  sold  for  working  capital,  after  allowing 
Doyle  $4,000  to  be  sold  for  Doyle's  benefit  in  payment  for  certain 
claims  sold  to  the  company,  and  for  which  he  was  to  turn  in  $4,000 
of  his  stock.  The  first  $500  raised  was  to  go  towards  paying  the 
chattel  mortgage.  Without  some  further  showing  it  would  seem  that 
under  this'arrangement  Doyle  furnished  the  entire  original  capital,  E.nd 
Gray  and  Mizner  got  their  share  out  of  him  for  nothing.     »     *     » 

On  the  nth  of  February,  1875,  a  j;ransfer  in  writing  was  signed 
by  the  three  parties  of  all  the  propertyo!f~tBeD'etroit  Manufacturing 
Company  to  the  chemical  works  for  the  expressed  consideration  of 
$14,060,  "subject  to  a  claim  of  about  $500,  held  by  Kane  &  Hibbard 
(or  their  client),  of  Detroit,  Mich."     »     *     »  "~ 

Doyle's  ground  of  action  is^based  on  the  claim  that  he  never  trj^ps- 
f erred,  his. rights  to  any  one,^nd  that^the  paper  in  question  was  not  to 
become  operative  until  he  received  consideration  by  payment  For  his 

foods.     His  testimony,  if  believed,  shows  that  the  paper  was  never 
elivered  in  such  a  way  as  to  belong  to  the  Detroit  Chemical  Works 
or  to  pass  any  title  until  paid  for. 

'  Argurnents  omitted.    Only  part  of  opinion  given. 
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It  is  claimed  for__the  defense  that  Doyle,  having  dealt  with  it  and 
actedT'wiSrGray  and  Mizner7  is-esfopped  from  _denying  its  corporate 
existence.  There  are  certainly  many  cases  in  -which  a  recognition 
of  corporate  existence  by  dealing  -with  the  corporation^  will  estop 
from  questioning  it.  But  this  doctrine  rests  on  the  ground  that 
such  action  creates  relations  and  encourages  conduct  which  the;re 
may  be  difficulty  in  undoing.  In  ordinary  cases  such  recognitions 
have  been  considered  as  binding. 

But  this  rule  is  one  originating  in  equitable  principles,  and  can 
not  be  applied  universally .  There  would  be  no  sense  in  applying  it 
where  no  new  rights  have  intervened,  and  ivheri:  such  recognition 
has  itself  been  brought  about  by  fraudulent  dealings  carried  on  for 
'the  very  purpose_^_,si3itcapptng.ja.  party  into  tlie  action  on  ivhich 
suchrTecognitio^j^Jsied^^  If  there  was  no  corporation  in  fact.,  and 
ifthere  are  no  facts  whicK  make  it  leffally  uniust  to  forbid  its  de- 
nial,  it  ts  difficult  to  understand  what  room  There  ts  for  an  estoppel. 
And  inasmuch  as  facts  were  asserted  by  plaintiff  tending  to  show 
good  reasons  why  he  should  not  be  estopped,  and  that  testimony  was 
open  to  the  jury,  the  rulings  upon  the  proof  of  corporate  existence 
are  fairly  open  to  review. 

The  incorporation  was  sought  t6  be  shown  by  asking  Doyle  on 
cross-examination  concerning  the  signing  of  the  paper  purporting  to 
be  articles  of  incorporation,  which  had  been  filed  in  the  Detroit  city 
clerk's  office,  April  6,  1875.  This  paper  was  not  acknowledged,  and 
was  not  filed  in  the  county  clerk's  office.  A  copy  of  the  same  paper 
was  certified  by  the  secretary  of  state ;  but  his  certificate  did  not  give 
a  copy  of  any  acknowledgment,  but  merely  said  the  paper  was  ac- 
companied by  an  acknowledgment  in  the  usual  form.  The  original 
paper  had  an  unsigned  certificate  of  acknowledgment. 

Under  our  present  constitution  no  charters  can  be  granted,  and  all 
private  ^qi'porations  hiust  be  organized  under  general  laws,  and  can 
only  be  valid„  when,  strictly  conforming  to  all  the  conditions  imposed 
upon  their  completion.  The  statute  concerning  manufacturing  cor- 
porations expressly  requires  that  fhe  articles  shall  be  "acknowledged 
before  some  person  authorized  by  the  laws  of  this  state  to  take  ac- 
knowlBdgmeirt515f"deedsr''     Comp.  L.,  §  2839. 

There  was,  ^hprpf^rp,  nn  inrr(rp£»ra^ir.n  shown,  and,  therefore,  for 
thejuHpaaeilof  this  case, ..tip nejexists  as  a  rnatter  of  fact.  The  only 
way  in  which,  under  these  circumstances,  any  question  of  corporate 
action  could  arise  would  be  by  way  of  estoppel.  Andit  is  important 
to  see  how  far  relations  existed  which  might  create  it,  and  whether 
any  one  shows  a  right  to. rely  on  it. 

By  the  contract  of  January  27,  1875,  Doyle  agreed  to  transfer  his 
assets  to  the  company  as  soon  as  it  should  become  incorporated.  The 
whole  consideration  of  that  agreement  rested  on  the  creation  qf  stock, 
which  was  to  be  in  part  apportioned  and  in  part  sold  as  agreed.  Noth- 
ing but  the  stock  of  such  a  nature  as  to  be  lawfully  transferable  as  * 
such  could  satisfy  the  agreement.  And  until  provision  was  made 
which  secured  this  no  consideration  existed  for  the  transfer,  and  there 
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was  no  promise  tornake  it.  This  becomes  material  in  another  point 
of  view,  which  will  be  referred  to  presently. 

To  what  extent,  if  any,  the  action  of  those  paities  on  the  assump- 
tion there  was  a  corporation  would  estop  them  as  against  third  par- 
ties dealing  with  them,  can  only  be  decided  when  such  cases  arise. 
As  between  ihems£bissjther£.can,be^np_such^  cutoff  el  where  Mizner 
"and  Grayare  not  injured  by  any  honest  reliance  on  Doyle' s  action  to 
their^/prejudige.  Each^f  them  knew  what  was  done,  and  was  Found 
inJfpju__to_kimMjh^^e_jwas_jl,o,^J^  If^a  tmsIaFe  oJLJqssi, 

wouTd  exonerate  them  from  this  rule,  it  would  also  exonerate  Doyle, 
and  would  still  bind  him  by  no  estoppel  extending  beyond  such  results 
as  came  from  an  honest  reliancejjn  his  acts.  They  could  claim  no 
interest  in  his  property  for  which  no  consideration  passed,  and  they 
could  claim  no  rights  against  him  except  to  the  extent  of  their  damage 
by.a  justifiable  reliance  on  what  had  been  done  to  their  prejudice  by 
his  procurement  or  encouragement. 

If  it  was  understood  the  bill  of  sale  was  not  to  take  immediate 
effect,  then  no  title  could  pass  to  the  concern  either  corporation  or  un- 
incorporated. And,  as  already  seen,  there  was  no  state  of  things 
which  formed  any  legal  consideration  for  the  transfer  under  the  agree- 
ment of  January,  1875.  We  thirik  the  court  erred  in  connecting  the 
transfer  with  that  agreement,  if  there  was  no  actual  incorporation. 
In  the  absence  of  an  actual  incorporation  the  transfer  must  be  regarded 
as  a  new  and  distinct  arrangement,  resting  on  its  own  consideration. 
It  could  not  be  valid  unless  delivered,  and  where  the  same  persons 
are  grantors  and  representatives  of  the  grantees,  there  must  be  dis- 
tinct evidence  that  it  was  intended  to  be  operative,  which  its  signa- 
ture alone  would  not  give.-  And  if  there  was  no  corporate  existence, 
not  only  does  the  consideration  of  the  transfer  expressed  on  its  face 
utterly  fail,  but  the  further  difficulty  arises  that  there  is  absolute  iden- 
tity between  grantors  and  grantees,  with  nothing  to  distinguish  it  from 
any  other  grant  of  a  party  to  himself.  From  such  'a  document  no  new 
rights  could  arise  as  between  the  parties.     *     *     * 

Reversed. 


Sec.  166. 

( 2 )  Estoppel  arises  on  matter  of  fact  only,  and  not  of  law. 
SNYDER  V.  STUDEBAKEE. 
1862.  In  the  Supreme  Court  of  Indiana.   19  Ind.  Rep.  463^66. 

Appeal  from  the  Wells  Circuit  Court. 

WoRDEN,  J.  This  was  an  action  by  Snyder  against  Studebaker 
to  recover  possession  of  a  certain  tract  of  land.  Judgment  for  the 
defendant. 

The  same  question  is  presented  by  the  pleadings  and  the  evidence. 

It  appears  that,  in  March,  1853,  the  plaintiff,  who  was  then   the 


§  1 66  CORPORATIONS   BY   ESTOPPEL.  63 S 

owner  of  the  land,  conveyed  the  same  to  the  Fort  Wayne  and  South- 
ern Railroad  Company,  by  deed,  duly  executed  and  delivered. 

This  conveyance  was  made  on  account  of  a  stock  subscription. 

Afterward,  in  November,  1855,  the  railroad  company,  for  a  valua- 
ble consideration,  conveyed  the_  premises  to  the  defendant. 

The  Fort' Wayne  and  Soiit-hern  'Railroad  Company  was  chartered 
by  act  of  the  legislature^_£assedyim849j  and  it  appears  that  the  cot- 
porators  named  in  thelictin~question  met  in  the  town  of  Bluffton,  in 
said  county  ot  vVells,  on  the  19th  day  of  November,  185 1)  and  then 
arig""theri|^acCeTTCEff|lfflEia£Lof_jncorporation,  arid" organized  the  com- 
piuiy^pursuant  to  the  provisions  of  said  act. 

If  the   corporarioTl  ^was  -AQi  created   before  the  ,ist  of  November,  j 
g-i^'cpi^when  the  new  constitution_took.effect,  it  could  have  no  existence 
at  all,  as  that  instrument  prohibits  the  creation  of  corporations  other 
than:  -bairking,  by"special  act.      The  State  v.  Dawson,   16  Ind.  40. 
Harrimarr-vr'SoutKam,  16  Ind.  190. 

The  plaintiff  claims  .that,.inasmuch  as  there  was  no  acceptance  of 
the  charter,  or  organization  under  it,  until  after  the  adoption  of  the 
constitution  of  1851,  thece-was  no  such  corporation  as  The  Fort  Wayne 
and  Southern  Railroad  Company  at  the  time  he  executed  the  convey- 
ance, and,  hence,  that  no  title  passed  from  him.  But  is  he  in  a  con- 
dition to  dispute  jhe_exisi;ence  of  the  corporation  at  the  time  he  made 
his  conveyance  to  it? 

It  has  been  held,  in  numerous  cases  in  this  state,  that  a  ptirty  ivko 
has  contracted  with  a  corporation,  as' such,  is,  as  a  general  proposi- 
tion, estopped  by  his  contract  to  dispute  the  existence  of  the  corpora- 
tion at  the  time  of  the  contract.  The  following  cases  may  be  cited, 
though  there  are,  perhaps,  others  reported  and  some  not  reported  as 
yet:  Judah  v.  The  American  Live  Stock  Insurance  Company,  4  Ind. 
333  ;  The  Brookville  and  Greensburg  Turnpike  Company  v.  McCarty, 
8  Ind.  392  ;  Ensey  v.  The  Cleveland  and  St.  Louis  Railroad  Com- 
pany, 10  Ind.  178;  Fort  Wayne  and  Bluffton  Turnpike  Company  v. 
Deam,  10  Ind.  563 ;  Jones  v.  The  Cincinnati  Type  Foundry  Com- 
pany, 14  Ind.  89;  Hubbard  v.  Chappell,  14  Ind.  601;  The  Evans- 
ville,  etc..  Railroad  Company  v.  The  City  of  Evansville,  15  Ind. 
395  ;  Meikel  v.  The  German  Savings  Fund  Society,  16  Ind.  181 ; 
Heaston  v.  The  Cincinnati  and  Fort  Wayne  Railroad  Company,  16 
Ind.  275. 

The  doctrine  is  by  no  means  confined  to  the  state,  but  prevails 
elsewhere.  The  Dutchess  Cotton  Manufactory  v.  Davis,  14  Johns. 
238;  All  Saints'  Church  v.  Lovett,  i  Hall  191 ;  Palmer  v.  Lawrence, 
3  Sand.  Sup.  C.  R.  161;  Eaton  v.  Aspinwall,  6  Duer  176;  Jones 
V.  Bank  of  Tennessee,  8  B.  Mon.  122;  Worcester  Medical  Institu- 
tion V.  Harding,  11  Cush.  285;  The  Congregational  Society  v.  Perry, 
6  N.  H.  164;  People's  Savings  Bank,  etc.,  v.  Collins,  27  Conn.  142  ; 
West  Winsted  Savings  Bank  v.  Ford,  27  Conn.  282 ;  Angell  and 
Ames  on  Corp.,  §  94. 

The  estoppel  arises  upon  matter  of  fact  only,  and  not  upon  matter 
of  law.     Hence,  if  there  be  no  law  which  authorized  the  supposed 
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corporation  ^  or  if  the  statute-  aMhn'>'i2W:g ,  H  be  unconstitutional  and 
void,  the  contract  does  not__ssto't>  the  farty  making  ittodisfutethe 
existence  of  the  corporation.  But  if,  on  the  other  7iand~there  be  a 
law  which  authorized  the  corfor^ttaTr;-ihen7--wh-etheir-t-he  LWpOfWtors^ 
have  complied  with  itj  so  as  to  become  _duly  incorporated,  is  a  ques- 
tion of  fact,  and  the  party  making  the  contract  is  estopped  to~dis-pute 
tKe  organization  or  the  legal  Existence  of  the  corporation.  This  prop- 
osition is  substantially  stated  in  the  cases  of  Jones  v.  The  Cincinnati 
Type  Foundry  Company,  Meikel  v.  The  German  Savings  Fund 
Society,  and  Heaston  v.  The  Cincinnati  and  Fort  Wayne  Railroad 
Company,  supra. 

Let  us  apply  the  doctrine  to.  the  case  before  us.  The  corpo- 
rators named  in  the  act  to  establish  the  Fort  Wayne  and  Southern 
Railroad  Company  had  a  right,  at  any  time  before  the  offer  of  the 
franchises  was  withdrawn,  that  is,  before  the  constitution  of  185 1  was- 
adopted,  to  accept  the  charter,  and  organize  under  it.  J£jh£^_did-eo 
accept  the  charterj_  and_organize,  the  corporation  was  legitimately 
create3^~an3"the  new  constitution"  did  hot  destroy  it. 

Whether  the^_did  so  accept  the  charter,  and-  organize^  was  a  question 
of  fact,  andnthe  plaintiff,  by  his  cbnveyarfcej  is  estopped  to  deny  such 
acceptance  and  organizatfoh.      "'    "~~~~- 

That  the  corporators  accepted  the  charter,  and  organized  under  it, 
within  the  time  when  it  was  competent  to  do  sopwas  as  fullyadmitted 
by  the  contractus  was  any  other  step  necessary  to  an  organization. 

The  cfliiclusion  necessarily  follows  that  the  plaintiff  is  estopped  to- 
dispute  the'  existence  of  the  corporation  at  the  time  of  his  conveyance ' 
to' it. 

This  point  was  ruled  the  other  way  in  the  case  of  Harrimari  v. 
Southam,  16  Ind.  190;  but,  upon  more  mature  reflection,  we  are  satis- 
fied that  the  decision  upon  this  point  was  wrong,  and  should  be  over- 
ruled. 

We  may  remark,  also,  that  the  doctrine  of  estoppel  was  erroneously 
applied  in  the  case  of  The  Evansville,  etc.,  Railroad  Co.  v.  The  City 
of  Evansville,  15  Ind.  395.  There  the  point  made  was  that  the  law 
under  which  the  corporation  was  organized  was  unconstitutional  and 
void.  A  party,  we  have  seen,  does  not,  by  his  contract,  estop  him- 
self to  deny  that  there  is  any  law,  or  any  valid  law,  by  which  the  cor- 
poration was  authorized. 

Some  further  observation,  in  respect  to  the  case  before  us,  will  not 
be  out  of  place.  The  doctrine  of  estoppel,  as  applied  to  the  case, 
does  not  rest  upon  a  mere  technical  rule  of  law.  It  has  its  foundation 
in  the  clearest  equity,  and  the  principles  of  natural  justice.  The  doc- 
trine of  estoppel  in  pais  is  of  comparatively  recent  growth,  but  is. 
firmly  and  clearly  established.  "The  recent  decisions  of  the  courts, 
botjh  in  this  country  and  in  England,  appear  to  have  given  a  much 
broader  sweep  to  the  doctrine  of  estoppel  in  pais  than  that  which 
formerly  existed,  and  to  have  established  that,  in  all  cases  where  an 
act  is  done,  or  a  statement  made,  by  a  party,  the  truth  or  efficacy  of 
•which  it  would  be  a  fraud  on  his  part  to  controvert  or  impair,  there 
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the  character  of  an  estop f  el  -will  be  given  to  what  tn/ould  otherwise  be 
mere  matter  of  evidence^  and  it  -will,  therefore^  became  binding  uf  on 
a  jury,  even  in  the  presence  of  proof  of  a  contrary  nature.'^  2 
Smith  Lead.  Cas.,  p.  531,  i  Am.  ed.  See,  also,  upon  this  subject, 
Kinney  V.  Farnsworth,  17  Conn.  355;  Middleton  Bank  v.  Jerome,  18 
Conn.  443  ;  Laney  v.  Laney;  4  Ind.  149.  In  Doe  ex  dem.  Richard- 
son V.  Baldwin,  i  Zabriskie,  397,  it  was  said  that  "The  doctrine  of 
estoppel  rests  upon  the  principle,  that  when  one  has  done  an  act,  or 
made  a  statement,  which  it  would  be  a  fraud,  on  his  part,  to  contro- 
vert or  impair,  and  such  act  or  statement  has  so  influenced  any  one 
that  it  has  been  acted  upon,  the  party  making  it  will  be  cut  off  from 
the  power  of  retraction.  '  It  must  appear,  i.  ThatJ]^e^ha,s.Amie.^same 
act,  or  made  some  admissioninooVlStsnfit  •with  his  claim;  2.  That 
tfie  other  f^ty  has  acted  upon  sucHTconduct  or  admission ;  3 .  .^I23SC 
such  party  will  be  injured  by  allowing  tKe  conduct  or  admission  to  be 
withdrawn."  Here  the  plamtiHT'Bynis  conveyance  to  the  corpora- 
tion,  admitted  that  it  had  an  existence,  and  could  receive  the  title. 
Upon  this  act  and  admission  of  the  plaintiff  the  defendant  has  acted 
in  purchasing  the  land  of  the  company.  If  the  plaintiff  had  not  con- 
veyed to  the  corporation,  the  defendant  would  not  have  purchased  from 
it.  The  law  will  not  now  permit  the  plaintiff  to  withdraw  the  admission 
made  by  him  in  conveying  to  the  corporation  and  deprive  the  defend- 
ant of  the  land  which  he  purchased  on  the  faith  of  such  admission. 
In  our  opinion  the  judgment  below  is  right,  and  must  be  affirmed. 
Per  Curiam. — The  judgment  is  affirmed,  with  costs. 

Note.    See  f»ll«wing  cases,  and  those  cited  to  Cochran  v.  Arnold,  supra, 
p.  629. 


See.  167. 

(3)  Esf  pyel  applies  anly  in  cases  where  there  is  at  least  2,  de 
fnct*  existence. 

JONES  V.  THE  ASPEN  HAEDWAEB  COMPANY. 

1895.     In  the    Supreme  Court    of    Colorado.      21  Colo.  Rep. 
263-271,  52  Am.  St.  Rep.  220. 

The  Aspen  Hardware  Co4npany  instituted  this  suit  in  the  court  be- 
low for  the-puTpose  of  recovering  a  stock  of  goods  seized  by  the  United 
States  marshal  under  a  writ  of  attachment  issued  out  of  the  circuit 
court  of  the  United  States  at  the  suit  of  Joseph  A.  Thatcher,  plaintiff, 
against  one  A.  B.  Eads.  The  only  question  in  the  casejbas  reference 
to  the  corporate  capacity  of  defend ahF'in'~efi-or,  TTliot  having  filed, 
prior  to  "th^-attafhmeii't "levy ,  its  certificate  of  incorporation  with  the 
secretary  of  state,  as  required  by  the  statute.  Session  Laws  of  1887, 
p.  406.  In  the'  district  court  judgment  was  entered  in  favor  of  the 
company.     The  statute  reads  as  follows: 

"Every  corporation,  joint-stock  company  or  association  incorporated 
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by  or  under  any  general  or  special  law  of  this  state,  or  by  or  under 
any  general  or  special  law  of  any  foreign  state  or  kingdom,  or  of  any 
state  OT  territory  of  the  United  States  beyond  the  limits  of  this  state, 
having  capital  stock  divided  into  shares,  shall  pay  to  the  secretary  of 
state  for  the  use  of  the  state  a  fee  of  ten  dollars,  in  case  the  capital 
stock  which  said  corporation,  joint-stock  company  or  association,  is 
authorized,  to  .have,  does  not  exceed  one  hundred  thousand  dollars ; 
but,  in  case  the  capital  stock  thereof  is  in  excess  of  one  hundred  thou- 
sand dollars,  the  secretary  of  state  shall  collect  the  further  sum  of  ten 
(10)  cents  on  each  and  every  thousand  dollars  of  such  excess,  and  a 
like  fee  of  ten  cents  on  each  thousand  of  the  amount  of  each  subse- 
quent increase  of  stock.  The  said  fee  shall  be  due  and  payable  upon  the 
filing  of  the  certificate  of  incorporation,  articles  of  association  or  char- 
ter of  said  corporation,  joint-stock  company  or  association,  in  the  office 
of  the  secretary  of  state;  and  no  such  corpoVation,  joint-stock  com- 
pany or  association  shall  have  or  exercise  any  corporate  powers  or  be 
permitted  to  do  business  in  this  state  until  the  said  fee  shall  have  been 
paid ;  and  the  secretary  of  state  shall  not  file  any  certificate  of  incor- 
poration, articles  of  association,  charter  or  certificate  of  the  increase 
of  capital  stock,  or  certify  or  give  any  certificate  to  any  such  corpora- 
tion, joint-stock  company  or  association,  until  said  fee  shall  have  been 
paid  to  him.  But  this  act  shall  not  apply  to  corporations  not  for 
pecuniary  profit,  or  corporations  organized  for  religious,  educational 
or  benevolent  purposes."     Section  i.  Acts  of  1S87,  p.  406. 

Chief  Justice  Hayt  delivered  the  opinion  of  the  court. 

In  November,  A.  D.  18S9,  Shepard  &  Bowles,  as  co-partners,  were 
doing  a  general  hardware  business  in  the  city  of  Aspen,  and,  during 
that  month  made  a  sale  of  their  business,  stock  in  trade,  good-will, 
etc.,  to  A.  B.  Eads,  the  consideration  for  this  transfer  being  certain 
real  estate  and  the  assumption  of  certain  indebtedness  of  the  firm  of 
Shepard  &  Bowles.  Eads  being  unable  to  cpmply  yvith  t|;ie  Jerms  of  the 
agreement,  a  new  arrangement  was  made  between  the  parties,  and  an 
organization  known  as  the  Aspen  Hardware  Company  was  formed  by 
Bowles,  Eads  and  one  Kettler.  The  articles  of  incorporation  pro- 
vided that  the  affairs  of  the  company  should  be  managed  by  a  board 
of  three  directors,  naming  Bowles,  Eads  and  Kettler  as  such  directors 
for  the  first  year.  It  was  the  evident  intention  of  the  parties  that  the 
company  should  be  duly  and  legally  incorporated,  and  to  this  end  they 
caused  to  be  execu'ted  articles  of  incorporation  on  the  i6th  day  of 
November,  1889,  in  due  form,  and  immediately  filed  the  same  with 
the  clerk  and  recorder  of  Pitkin  county.  For  some  reasons  not  ex- 
plained by  the  evidence,  the  articles  were  not  filed  in  the  office  of  the 
secretary  of  state  until  after  the  levy  of  the  writ  of  attachment  here- 
inafter referred  to,  and  not  until  the  day  upon  which  this  suit  in  re- 
plevin was  instituted,  but  whether  before  or  after  the  commencement 
of  this  action  does  not  cleai'ly  appear  from  the  evidence. 

After  the  articles  were  filed  with  the  county  clerk,  the  board  of 
directors  held  a  meeting,  elected  officers,  caused  capital  stock  to  be 
issued,  etc.,  Eads  being  present  and  participating  in  this  meeting,  at 
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which  Bowles  was  elected  president,  Eads  vice-president,  and  Kettler 
secretai-y  and  treasurer.  Thereupon,  Kad§j_for  a  valuable  considera- 
tion,  sold  and  transferred  the  property. to  the ~new  organization,  iind 
Mmiowles,  irom  that  time  iorwar37^conducted  the  business  ^or  the 
Aspen  Hardware  Company,  selling  goods  and  purchasing  new  goods 
in  the  corporate  name.  Eads,  soon  after  the  sale,  left  the  town  of 
Aspen  and  did  not  return,  nor  personally  take  part  in  the  business  at 
that  point,  but  continued  as  a  director  and  vice-president  of  the  com- 
pany, and  retained  a  portion  of  his  stock,  although  he  had  sold  a  part 
of  it  prior  to  the  levy  of  the  writ  of  attachment. 

The  business  was  thus  continued  until  July  31,  1890,  when  a  suit 

was  commenced  by  Thatcher,  plaintiff,  against  A.  B.  Eads,  an3  tEe' 

IpT^ertyTh  question  levied  up^n  as  the  property  of  the  defendant  in 

[that  suit7~and"tKis]XciioQ  of  replevin  wlis  immediately  instituted  to  re- 

I  cover  possession  of  the  property,  or  its  value. 

The"  controversy  in  this  case  is  narrowed  to  thesingle  question  of 
the  capacity  of  defenti^aal  JirenTOrtO  takeTrtTe~fo~IEeproperty  in  con- 
troversy as  a  corporation~~at"ffie'  time  of  the  attempted  transfer  by 
Ea3s7tt"TTDl-lTaving  at  that  time' filed  its  articles  of  incorporation  with 
the' secretary  of  state,  or  paid  the  fee  for  such  a  filing,  as  provided  by 
the  statute  of  itt'j,  f.  4*^         »  * 

This  is  the  first  time  the  effect  of  this  statute  has  been  before  this 
court  for  consideration,  although  in  Edwards  v.  D.  &  R.  G.  R.  Co., 
13  Colo.  59,  the  constitutionality  of  a  somewhat  similar  act  was  under 
review.  That  act  was  attacked  upon  several  grounds,  among  which 
was  that  it  was  void  because  the  subject  was  not  clearly  expressed  in 
the  title,  the  title  being  "An  act  to  provide  for  the  formation  of  cor- 
porations," and  it  was  held  that  this  title, was  sufficient  to  cover  legis- 
lation requiring  a  fee  to  be  paid  for  filing  the  certificate  of  incorpora- 
tion, under  the  principle  that  the  same  was  germane  to  the  general 
subject  expressed  in  the  title,  and  that  legislation  fixing  the  amount  of 
such  fee,  time  of  payment,  etc.,  was  not  obnoxious  to  the.  constitu- 
tional provision  with  reference  to  titles.  The  act  of  1887,  now  under 
consideration,  is  entitled  "An  act  to  fix  the  fees  to  be  collected  by  the 
secretary  of  state  for  incorporation  and  certain  other  privileges."  The 
body  of  the  act,  however,  relates  entirely  to  the  fee  to  be  charged  and 
collected  for  filing  certificates  of  incorporation,  articles  of  association, 
charters,  or  increase  of  capital  stock  of  joint-stock  companies,  and  in 
addition  thereto  provides  that  no  such  corporation,  joint-stock  company 
or  association  '•'•shall  have  or  exercise  any  corf  orate  power's  or  be  ■per- 
mitted to  do  any  business  in  this  state  until  the  said  fee  shall  have 
bee7i  faid."  *  *  *  This  provision  is  so  closely  allied  to  the  gen- 
eral subject,  which  is  the  fixing  of  fees  for  filing  certificates  of  incor- 
poration, etc.,  that  under  the  uniform  rule  of  decisions  -in  this  state  it 
must  be  held  to  be  a  proper  matter  for  legislation  under  the  title  se- 
lected. Golden  Canal  Co.  v.  Bright,  8  Colo.  144;  People,  ex  rel. 
Thomas,  v.  Goddard,  8  Colo.  433  ;  People,  exrel.  Thomas,  v.  Scott,  9 
Colo.  422;  Dallas  v.  Redman,  10  Colo.  297;  Edwards  v.  D.  &  R. 
't.  R.,  supra;  In  re,  Pratt,  19  Colo.  138. 
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In  this  case  the  Aspen  Hardware  Company  claims  title  to  the  prop- 
erty in  dispute  in  its  corporate  capacity  and  not  as  a  co-partnership.' 
It  is  admitted  that  the  fee  for  filing  the  certificate  of  incorporation 
with  the  secretary  of  state  was  not  paid  prior  to  the  levy  of  the  writ 
of  attachment,  an^  that  the  certificate  was  not  filed  in  the  office  of  the 
secretary  of  state  until  about  the  time  of  the  bringing  of  the  present 
action,  the  evijience  leaving  the  exacf  time  uncertain. 

It  is  to  be  remembered  that  in  this  case  the  corporation  is  the  party 
plaintiff,  and  it  may  be  stated,  as  a  general  rule,  that, when  a  com- 
panj_rp1i^fi  pp  i>g  rnrpny^te  capacity  it  assumes  the  burflen  ot  estab- 
ga^lishing  such  cap.a£it3ie.- 

'  "The  language  of  the  act  is  plain  and  unambiguous.  It  reads: 
I  "No  such  corporation  *  *  *  shall  have  or  exercise  any  corporate 
[^powers     *     *     *."'  '  ^ 

— ThSTaking  of  title  to  property  was  certainly  the  exercise  of  a  cor- 
porate power,  and  as  such  prohibited  by  the  express  terms  of  the 
statute.     This  is  not  controverted  by  counsel  for  appellee,  but  it  is 
contended  that  Eads,  having  assisted  in  Jhe  organization  of  the^coT^"^ 
puxaliOU,  and!  having  soH  to  it  the  hardware  stock,  is  ,estop,p,ed~lrorrP 


denj^g-the  corporate  existence  of  the  company,  and  that  the  attach- 
ing"cre'ditor  took  the  property  subjeet  to  th^  same  estappel. 

The~ii(ici^n&-d:^.£Sip't>iie.l.  can  noiJie^_suiCcess.fuUy  invoked,  we  think, 
\U7iless  the  corporation  has  at  least  a  de  facto  existence.     The  rule  is 

Unstated  as  f  ollowsby  Borawetz  on  Prfvate"GTJr|)orations,  §  750,  it  hav- 

i*  ing  been  first  announced  in  the  case  of  Brouwer  v.  Appleby,  i  Sandf . 
158:  "A  defendant  who  has  contracted  with  a  corporation  de  facto 
is  never  permitted  to  allege  any  defect  in  its  organization  as  affecting 
its  capacity  to  contract  or  sue,  but  that  all  such  objections,  if  valid, 
are  only  available  on  behalf  of  the  sovereign  power  of  the  state," 

It  is  also  well  settled  that  to  constitute  a  de  facto  corporation  there 
must  be  either  a  charter  or  a  law  authorizing  the  creation  of  such  a 
corporation,  with  an  attempt  in  good  faith  to  comply  with  its  terms, 
and  also  a  user  or  attempt  to  exercise  corporate  'powers  under  it.  Dug- 
gan  V.  The  Colorado  Mortgage  and  Investment  Co..  11  Colo.  113; 
Bates  et  al.  v.  Wilson  et  al.,  14  Colo.  140. 

.4.  de  facto  corporation  can  never  be  recognized  in  violation  of  a 

\'  positive  jaw."  ihis  prmciple,  which  seems  to  be  supported  by  all  the 
autnoniies,  is  thus  stated  in  Morawetz  on  Private  Corporations,  §  758: 
"If  the  formation  of  a  corporate  association  is  not  only  prohibited  by 
this  general  rule  of  the  common  law,  but  is  also  in  violation  of  some 
principle  of  morality  or  public  policy,  or  a  positive  statutory  ■pro- 
hibition,! the  parties  forming  such  association  will  not  be  legally  bound 
by  their  agreement  of  membership,  and  the  courts  will  not  recognize 
the  association,  either  as  among  its  members  or  against  third  parties." 
Tg^recognize  the  defendant  as  a  de  facto  corporation  would,  as  we 
have  seen,  be  in  direct  cDnflTct"  with  "^the  express-ian-gua-ge-of  the  act, 

f  which  declares  that  without  the  payment  of  the  -frelllle  corporation 

shall  have  no  corporate  power.  " —— 

^  ne  object  of  this  statute  is  to  restrict  the  organization  of  "wild- 

A  ^    f  !s 
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cat"  corporations,  it  being  supposed  that  the  increased  fee  required 
by  the  act  would,  in  a  measure,  at  least,  prevent  the  overcapitalization 
of  companies^  The  legislature  being  of  the  opinion  that  this  purpose 
-wtTIITd  be  advanced  by  requiring  the  fee  to  be  paid  as  a  condition  pre- 
cedent to  the  exercise  of  any  corporate  power,  it  is  the  duty  of  the 
courts  to  give  effect  to  this  intent  as  the  same  is  manifest  from  the 
plain  language  of  the  act. 

The  taking  of  title  to  the  property  in  controversy  being  the  exercise 
of  a  corporate  power,  and,  as  such,  forbidden  until  the  fee  for  filing 
has  been  paid,  it  follows  that  the_dtleof  The  AsgsnJlardwareXlom- 
pany  as  a  corporeitiM;  <'.an  pQJ;  b^~iipTipld.  TlavTng  failed  to  r.nnrply 
itjUli  iht  itmute'^The  Asi>en  Hardware  Comfany  at  the  time  of  the" 
transfer  was  neither  a  de  jure  nor  a  d^jacto 'cor~porafidn^ut 'simply" 
a  voluntaryassociation  of  individuals  in  The  nature  of  a  co-partnerr 
ship.       — — 

There  is  a  broad  distinction  between  those  acts  made  necessary  by 
the  statute  as  a  prerequisite  to  the  exercise  of  corporate  powers  and 
those  acts  required  of  individuals  seeking  incorporation,  but  not  made 
prerequisites  to  the  exercise  of  such  powers. 

"In  respect  to  the  former,  any  material  omission  will  be  fatal  to 
the  existence  of  the  corporation,  and  may  be  taken  advantage  of  col- 
laterally, in  any  form  in  which  the  fact  of  incorporation  can  properly 
be  called  in  question.  In  respect  to  the  latter,  the  incorporation  is 
responsible  only  to  the  government  in  a  direct  proceeding  to  forfeit 
the  charter."  Abbott  v.  Omaha  Smelting  and  Refining  Company,  4 
Neb.  416.  The  omission  in  this  case  is  of  acts  of  the  former  class, 
and  consequently  there  was  no  corporation  in  esse  at  the  time  of  the 
levy  of  the  writ,  while  the  evidence  leaves  it  in  doubt  if  this  omission 
had  been  supplied  prior  to  the  institution  of  the  present  action. 

_But  although  ^f-  rjuiJJ.  nnf.  qj  ffii>  Hmp.  ''■^,f2!sil^"'"y  corporate  power, 
this  did  not  prevent  The  Aspen  Hardware_Company  from  taking  title 
to  the  property  STIT co-partnership .^__Inj>ther  words,  under  the  con- 
ceded facts,  the  company  was  not  at  the  time  a  corporation,  hut  this 
will  not  preclude  it  from  maintaining  the  action  as  a  co-partnership . 
The  plaintiff  sWeT^^^^he^As^im^jJardware  Company,  and  the  facts 
alleged  sh^Ui  thai_juch  company  was  a  co-partnership  and  not  a  cor- 
poration. There  is  nothing  in  the  name  of  the  association  to  conflict 
with  this,  as  at  common  law  partners  may  carry  on  business  under 
any  name  they  choose.  They  are  bound  rather  by  their  acts  than  by 
the  style  which  they  give  to  themselves.  Cook  on  Stock  and  Stock- 
holders, §  233;   Chaffee  v.  Ludeling,  27  La.  Ann.  607. 

This  principle  has  been  applied  in  many  cases  where  parties  have 
set  up  the  defense  of  individual  non-liability  by  reason  of  having  di- 
rected an  incorporation  to  be  had,  but  where  none  in  fact  was  con- 
summated. Cook  on  Stock  and  Stockholders,  §§  233,  234;  Abbott 
V.  Omaha  Smelting  and  Refining  Co.,  supra;  Empire  Mills  v.  Al- 
ston Grocery  Co.,  15  S.  W.  Rep.  505  (Texas). 

The  law  having  cast  this  liability  upon  the  members  of  the  associa- 
41 — WiL.  Cases. 
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tion,  we  think  they  must  be  given  the  advantages  accorded  a  co-part- 
nership. So,  in  this  case,  while  we  feel  compelled,  under  the  statute. 
to  deny  plaintiff's  right  of  recovery  as  a  corporation,  we  think  they 
rnajTmaintain  the  actioh'as'a  co-partnership,  rhe  cause  wffl  accoM- 
ingly  be'TFeversed  and  remanded,  witlTdtrections  to  the  district  court 
to  allow  parties  to  amend  their  pleadings  as  they  may  be  advised. 
Reversed. 

Note.  To  same  effect:  1898,  Maryland  Tube  &  Iron  Works  v.  West  End 
Imp.  Co.,  87  Md.  207,  39  L'.  E.  A.  810. 

See,  also,  cases  following  and  those  cited  in  note  to  Cochran  v.  Arnold, 
supra,  p.  629, 


Sec.  168.  ^rs^  ^ 

(4)  .gublicpolicy  forbids  the  creation  or  recognition  of  corpo- 
rations  byestoppen      "     "     ~'~^ ~~ ■"  "  * 

BOYCE  v.  THE  TRUSTEES  OP  TOWSONTOWN  STATION  OF  THE  M. 

E.  CHURCH.i 

1876.     In  the  Court  of  Appeals  of  Maryland.     46  Md.  Rep. 

359-374-  • 

[Action  of  assumpsit  by  appellant  against  appellee.  Plea  there 
never  was  a  corporate  body  as  alleged.  Plaintiff  offered  evidence  to 
show  corporate  existence,  by  way  of  user,  by  reading  a  mortgage  exe- 
cuted by  the  church  to  certain  persons,  a  deed  to  the  church  for  its 
property,  an  application  by  the  church  for  a  loan,  a  mortgage  given 
by  it  for  its  property  to  secure  bonds  issued  by  it;  byway  of  authority 
to  exist,  a  certificate  of  incorporation,  setting  forth  nanie,  officers, 
location,  powers,  purposes,  acknowledged  before  one  justice  of  the 
peace  (the  statute  requiring  the  acknowledgment  to  be  before  two 
justices),  all  of  which  was  objected  to,  and  excluded  by  the  court; 
this  exclusion  of  evidence  is  assigned  as  error,  and  appeal  taken.] 

Arthur  W.  Machen,  for  appellee,  contended : 

The  proposition  contended  for  by  the  appellant's  counsel  would  be 
as  inconvenient  in  practice  as  it  is  illogical  and  unsound.  If,  when^  ^ 
I  ever  certain  individuals  choose  to  call  themselves  a  corporation,  and 
conduct  business  in  thejiame^&f  the  supposed  corporaHon ,  a  coTpora- 
;  tion'^~Jacio  Ti"  thereby  created,  a  high  attribute"or~sovereignty  be- 
comes unnecessary,  all  statutory  restrictions  and  guards Tsecome  nuga- 
tory, and  any  partnership  may  practically  become  a  corporationT — '" 

But  what  kind  of  a  corporation  is  it,  if  it  has  no  powers?  No  prin- 
ciple is  better  established  than  that  all  the  corporate  powers  must  be 
found  expressed  in  the  charter,  or  necessarily  incident  to  those  powers 
which  are  expressed.  HowjvauldJt^dyajice  the  plaintiff  to  hold  that 
,  a  corporation  may  be  considered  as  existing^'if  it  is^mposSible  that 
;'  any  "cause  of  action  can  be  established.,  against  it  for'want  of  charter 
conferring  power  to.  make  the  contract  out  of  which  it,  is  lQ_a]ise  ? 

'  Statement  of  facts  abridged.     Arguments  for  appellants  omitted;   only 
part  of  argument  for  appellee  given. 
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There  is  no  room  for  presumption  or  estoppel,  for,  the  plaintiff 
having  produced  the  alleged  instrument  of  incorporation,  the  truth  ap- 
pears, and  it  is  manifest  that  the  provisions  of  the  Iav\r  have  not  been 
complied  with,  and  that  no  incorporation  was  effected. 

Stewart,  J.,  delivered  the  opinion  of  the  court. 

From  a  careful  consideration  of  the  case,  we  find  no  error  in  the 
rulings  of  the  circuit  court,  in  the  four  exceptions  taken  by  the  ap- 
pellant. 

The  cojitmllingL-question  to  be  determined  under  the  first  plea  of 
the  appellee  of  nul  tiel  corporation  is,  whetheTahyjof  all  of  The  evi- 
dence offered  on  the  part  of  tEe^appellant  in  the  said  exception,  and 
ref useH"  by  the  court,  was  sufficieri't  to  shovv  that  "the  appelhint  could 
be  held  to  be  a  corporation  de  juf£Joy_jie  focto,  of  to  estop  the  ap- 
pellee from  disputing  its  liability  as  a  corporation.     ~" 

The  act  of  1868,  ch.  471,  in  its  fourteenth  section,  provides,  amongst 
other  things,  for  the  incorporation  of  religious  societies,  and  by  sec- 
tions 151,  162,  163  and  164  for  religious  corporations.      '    ' 

These  last  provisions  are  more  especially  applicable  to  the  organiza* 
tion  of  a  church,  religious  society  or  congregation,  of  whatever  denom- 
ination which  the  appellee  professes  to  be,  and  it  is  to  be  presumed 
were  intended  for  such  purpose. 

Amongst  other  requisites  to  constitute  a  religious  corporation, 
church,  religious  society  or  corporation  under  these  last  sections,  it  was 
necessary  that  the  agreement  for  that  purpose  should  be  acknowledged 
by  the  trustees  or  a  majority  of  them,  before  two  justices  of  the  peace 
of  the  county  or  city  in  which  the  church,  congregation  or  society,  or 
the  greatest  number  of  the  members  shall  reside,  or  before  a  judge  of 
the  circuit  court,  or  of  the  supreme  bench  of  Baltimore,  and  certified 
by  the  said  justices  or  judge  according  to  the 'directions  of  section  163. 

.No  authority  having  been  given  to  the  judge  by  these  provisions,  to 
determine  that  the  law  had  been  "complied  with,  his  certificate  is  not 
sufficient  evidence  that  the  defendant  is  a  corporation.  '   ' 

But  the  appellant  has  undertaken  to  offer  evidence  of  certain  acts 
and  proceedings  of  the  appejlee,  referred  to  in  the  exceptions,  to  show 
that  it  held  itself  out  as  a  corporation,  and  treated  with  the  appellant 
as  such,  and  is.  estopped  from  denying  its  liability  as  a  corporation. 

]Ve  think  -if jTrifntJil.  he  pvfp'nrli'ng  fjip^  doctrifie  of  estoffel  to  an  ex- 
tent not  justified  by, t}ie^  principles  of  public  policy,  to  allow  it  to  op- 
erate through  the  conducf  of  parties  concerned  ^  to  create  substantially 
"a  de  facto  corporation^  with  just  such  powers  as  the  parties  may  by 
fheir  acts  give  to  if, 

This  would  be  substituting  the  dealings  of  the  parties  for  compli- 
ance with  the  requirements  of  the  latu ^  and  giving  to  them  the  same 
effect  tKroiigTitlieaidofthe  courts.  Thus,  virtually,  through  the 
courts,  recognizing  the  existence  of  the  corporation,  in  manifest  dis- 
regard of  the  written  law,. 

It  has  been  determined  by  this  court  that  a  corporation  can  not  bind 
itself  in  excess  of  its  powers.  Pennsylvania  Steam  Navigation  Co.  v. 
Dandridge,  8  G.  &  J.  319. 
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Whilst  denying  its  capacity  upon  any  principle  of  estoppel  to  make 
contracts,  ultra  vires,  to  bind  itself,  it  Would  not  be  consistent  with 
that  theory  to  recognize  its  existence  ad  libitum.,  according  to  the  con- 
duct of  the  parties  concerned. 

Such  a  frind^le  would  seem  to  affix  no  other  limit  to  the  existence 
of  the  corporation  de  facto  or  the  extent  Of  its  -power  than  the  deal- 
ings of  the  parties,  through  the  recognition  of  the  courts,  might 
upon  the  doctrine  of  estoppel  prescribe: 

It  would  be  more  reasonable  to  hold  corpdrations  to  their  contracts, 
though  ultra  vires,  oi  which  they  have  received  the  benefit,  or  to 
prevent  parties  who  have  contracted  with  them,  and  receive  the  ben- 
efit therefrom,  from  defeating  their  liability,  on  the  ground  of  want 
of  power  in  the  corporation,  as  is  held  in  quarters  of  high  authority 
(see  note  and  references  in  2d  Kent  351),  than  to  hold  that  corpora- 
tions should  be  deemed  to  have  existence  bec&use  they  had  so  held 
themselves  out. 

The  statute  law  of  the  state,  expressly  requiring  certain  prescribed 
acts  to  be  done  to  constitute  a  corporation,  to  permit  parties  indirectly, 
gr  upon  the  principle  of  estoppel,  virtually  to  create  a  corporation  for 
any  purpose,  or  to  have  acts  so  construed,  would  be  in  manifest  op- 
position to  the  statute  law  and  clearly  against  its  .policy,  and  justified 
upon  no  sound  principle  in  the  administration  of  justice. 

Judgment  affirmed. 


,  Sec.  169.     (B)  Parties  estopped. 

(i)  The- pretended  corporation  itself . 

FITZPATRICK,  Recbiveb,  v.  RUTTER.  > 

1896.     In  the  Supreme  Court  of  Illinois.     160  111..  282-7. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  court: 
On  November  20,  1893,  George  Rutter  filed  in  the  circuit  court  of 
Cook  county  his  declaration  in  assumpsit  against  the  Switchmen's 
Mutual  Aid  Association  of  North  America,  of  which  he  was  a  mem- 
ber, to  collect  an  indemnity  of  $1,000,  claimed  to  be  due  him,  under 
the  rules  of  the  association,  for  injuries  sustained  in  a  railroad  acci- 
dent. Summons  was  issued  and  served  upon  the  officers  of  the  asso- 
ciation, but  the  declaration  was  not  filed  ten  days  prior  to  the  first  day 
of  the  January  term,  1894.  By  agreement  of  counsel,  however,  it  was 
stipulated  that  the  association  would  take  no  advantage  of  the  failure 
to  file  the  declaration  in  the  proper  time.  The  declaration  was  filed 
on  the  first  day  of  the  January  term,  1894,  and  on  March  13,  follow- 
ing, no  plea  being  on  file,  judgment  by  default  was  taken  against  the 
defendant  association.  Execution  having  been  issued  thereon  and  re- 
turned no  property  found,  Rutter,  on  June  18,  1894,  filed  a  creditor's 

'  Arguments  omitted.    Only  part  of  opinion  given. 
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bill  in  the  superior  court  of  Cook  county,  based  on  the  judgnient  of 
March  13,  to  discover  and  reach  moneys  in  the  hands  of  the  association. 
The  defendant  was  served  with  summons,  just  as  it  was  in  the  suit  at 
law.  No  answer  being  made,  it  was  defaulted.  The  officers  of  the 
association  answered^  for  themselves  and  the  other  members  of  the 
association,  and  upon  their  answer  being  replied  to,  the  cause  was  re- 
ferred,to  a  master,  and  proofs  were  taken  upon  the  issue  thus  formed. 
The  decree  of  the  court  was  in  favor  of  complainant.  Defendants 
severally  prayed  an  appeal,  but  afterward  withdrew  their  prayer  for 
appeal,  and  John  E.  Fitzpatrick,  as  receiver  of  the  association,  hav- 
ing been  appointed  by  the  circuit  court  on  July  21,  1894,  made  him- 
self a  party  to  the  cause  and  perfected  the  appeal.  The  cause  was 
taken  to  the  appellate  court  for  the  First  district,  and  is  brought  here 
to  reverse  the  decision  of  affirmance  in  that  court. 

The  first  ground  upon  which  appellant  relies  for  reversal  here  is 
that  the  circuit  court  had  no  jurisdiction  over  the  person  of  the  defend- 
ant association,  as  it  was  sued  as  a  corporation,  summons  being  issued 
and  served  upon  its  officers  only,  instead  of  each  of  the  members,  as 
should  have  been  done,  to  bring  a  voluntary  association  within  the 
jurisdiction  of  the  court.  If  a  court  has  proceeded  without  jurisdic- 
tion, its  judgment  is  absolutely  void  for  every  purpose,  and  will  be 
so  declared  in  any  court  in  which  it  may  be  presented,  and  that  ques- 
tion is,  therefore,  pvoper  to  be  considered  here.  But  we  think,  from 
an  examination  of  the  record,  the  appellate  court  and  the  trial  court 
were  justified  in  finding,  from  the  evidence,  that  the  association  was  a 
de  facto  corporation,  and  properly  served  with  process.  The  Switch- 
men's Mutual  Aid  Association  of  North  America  had  an  organization, 
consisting  of  directors,  a  president,  secretary  and  other  officers.  Its 
name  implied  a  corporate  body.  It  authenticated  its  acts  by  a  com- 
mon seal  and  exercised  corporate  powers,  and  it  is  thus  estopped  from 
denying  its  corporate  existence.  United  States  Express  Co.  v.  Bed- 
bury,  34  111.  459.     *     *     * 

Judgment  affirmed. 

NoU.  See,  1695,  Knight  v.  CorpoA-ation  of  Wells,  1  Lutw.  f.  508;  1729, 
Henriques  v.  Dutch  West  India  Co.,  2  Ld.  Raym.  1532;  1842,  Stone  v.  Berk- 
shire Congregational  Society,  14  Vt.  86;  1848,  Johnston  v.  South  West 
R.  Bank,  3  Strob.  Eq.  (S.  C.)  263;  1851,  Stoddard  v.  Onondaga  Conference, 
12  Barb.  (N.  Y.)  573;  1857,  Abbott  v.  Aspinwall,  26  Barb.  (N.  Y.)  202;  1858, 
Kennedy  V.  Cotton,  28  Barb.  (N.  Y.)  59;  I860,  Dooley.v.  Cheshire  Glass 
Co.,  15  Gray  (Mass.)  494;  1860,  Calender  v.  Painesville,  etc.,  R.  Co.,  11 
Ohio,  St.  516;  1864,  The  United  States  Express  Co.  v.  Bedbury,  34  111.  459, 
holding  that  the  name  "The  TJnited  States  Express  Co."  imported  a  corpora- 
tion ;  1871,  McCullough  v.  Talladega  Ins.  Co.,  46  Ala.  376 ;  1874,  Grape  Sugar 
and  Vinegar  Mfg.  Co.  v,  Small,  40  Md.  395;  1879,  Humphrey  v.  Patrons' 
Mercantile  Assn.,  50  Iowa  607;  1881,  Empire  Mfg.  Co.  v.   Stuart,  46  Mich. 

'  This  answer,  as  stated  in  the  report  of  the  case  in  58  111.  App.  532,  on  533, 
alleged  that  "it  was  a  voluntary  association  having  several  thousand  members 
throughout  the  United  States  and  Canada ;  that  it  was  not  incorporated  under 
the  ]aws  of  this  or  any  other  state  or  country ;  that  it  did  not  hold  itself  out 
to  the  public  or  to  its  members  as  a  corporation,  and  that  it  was  not  a  corpo- 
ration de-facto."  The  master  found  these  allegations  to  be  substantially  true^ 
See  58  111.  App.  534. 
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482 ;  1882,  Dobson  v.  Simonton,  86  N.  C.  492 ;  1886,  Kelly  v.  Newburyport  & 
A.  H.  R.,  141  Mass.  496,  6  N.  E.  745;  1888,  Williams  v.  Stevens  Point  Lum- 
ber Co.,  72  Wis.  487 ;  1891,  Seheufler  v.  Grand  Lodge  A.  O.  U.  W.,  45  Minn. 
256;  1892,  Roll  v.  St.  Louis,  etc..  Smelting  &  M.  Co.,  52  Mo.  App.  60;  1893, 
Stewart  Paper  Mfg.  Co.  v.  Rau,  92  Ga.  511,  17  S.  E.  748;  1893,  Meneer  v.  De- 
troit Mut.  Benev.  &  P.  Assn.,  95  Mich.  451 ;  1898,  Bishop  v.  Kent  &  Stanley 
Co.,  20  R.  I.  680,  9  Am.  &  E.  C.  C.  (N.  S.)  718. 


Sec.  170. 

(2)  The  associates. 

'(«)  Among  themselves. 

FOSTER  V.  MOULTON. 

1886.     In  the  Supreme  Court  of  Minnesota,     35  Minn.  Rep. 

458-460. 

Appeal  by  defendant,  E.  H.  Moulton,  from  an  order  of  the  district 
court  for  Blue  Earth  county,  Severance,  J.,  presiding,  overruling  his 
separate  demurrer  to  the  complaint. 

Berry,  J.  The  complaint  in  this  action  sets  out  what  purports  to 
be  the  articles  of  incorporation  of  a  mutual  benefit  association,  which 
-appears  to  have  been  intended  to  be  a  sort  of  mutual  insurance  com- 
pany, and  alleges  that  said  articles  were  duly  executed  by  defendants, 
and  duly  recorded  with  the  register  of  deeds  and  secretary  of  state ;  that 
one  McCarthy  became  a  member  of  the  association,  paid  his  dues  and 
received  a  certificate  of  membership  ;  that  he  sustained  bodily  injury, 
entitling  him,  as  such  member,  to  pecuniary  benefit ;  that  the  amount 
due  him  under  the  terms  of  his  membership  has  not  been  paid,  and 
that  he  has  duly  assigned  his  right  to  such  benefit  to  the  plaintiff. 

The  association  did  not  comply  with  the  statute  so  as  to  become  an 
insurance  corporation  de  jure.  The  appellant  (one  of  the  defend^ 
ants)  contends  that  it  was  duly  incorporated  as  a  benevolent  society 
under  Gen.  Stat.  1878,  ch.  34,  title  iii.  This  can  not  be  so,  for  it  is 
no  more  a  benevolent  society  than  any  mutual  insurance  company,  or 
other  mutual  company,  or  any  partnership  of  which  one  member  un- 
dertakes to  do  something  for  the  pecuniary  advantage  of  another 
member  in  consideration  of  the  undertaking  of  the  latter  to  do  a  like 
thing  for  him.  The  undertaking  is  not  in  any  proper  sense  benevolent, 
but  it  is  for  a  quid  fro  quo  it  paid  for.  People  v.  Nelson,  46  N.  Y. 
477.  The  association  involved  in  the  case  at  bar  is,  in  substance,  for 
purposes  of  mutual  insurance.  State  v.  Merchants'  Exch.  Mut. 
Benev.  Soc,  72  Mo.  146;  State  v.  Benefit  Assn.  6  Mo.  App.  163; 
Commonwealth  v.  Wetherbee,  105  Mass.  149;  May  Ins.,  §  550,  a. 

But  notwithstanding  it  is  not  a  corporation  de  jure,  we  think  it 
must  at  least,  as  between  its  members,  be  regarded  as  a  corporation 
de  Jacto.  It  is  manifest  that  the  understanding  between  the  members 
and  the  basis  upon  which  certificates  of  membership  were  issued  was 
that  the  association  was  a  corporation  in  fact  as  it  was  in  form.  Mor- 
awetz  Priv.  Corp.,  §  139.     It  never  could  have  been  intended  or  ex- 
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■beded  thai  the  members  of  the  association,  whether  original  founders 
— members  like  defendants — or  those  who  should  become  members  by 
joining  at  any  tim,e,  should  or  would  be  liable  as  individuals,  either 
jointly  or  severally,  to  any  particular  m.ember  who  should,  by  virtue  of 
and  under  the  terms  of  his  membership,  become  entitled  to  pecuniary 
relief  or  benefit.  On  the  contrary,  the  intention  and  the  real  contract 
was  that  the  association,  as  a  corporation  in  the  contemplation  of  the 
parties,  i,  e. ,  the  m.embe.rs,  should  be  liable,  and  the  association  only. 
In  such  a  state  of  facts,  though  the  association  is  not  a  corporation 
de  jure,  and  perhaps  not  for  every  purpose  a  corporation  de  facto, 
it  is  as  between  the  members  themselves  to  be  treated  as  a  corpora- 
tion de  facto  (for  that  is  the  way  in  which  the  contract  of  the  parties 
treats  it),  and  the  right  of  a  member  to  pecuniary  benefit  from  the 
association  by  virtue  of  his  membership  must  stand  upon  the  basis 
that  it  is  a  corporation  de  facto.  Being  presumed  to  know  the  signifi- 
cance of  his  membership,  its  rights  and  liabilities  (Coles  v.  Iowa  State 
Mut.  Ins.  Co.,  iS  Iowa  425),  he  is  estopped  to  take  any  other  posi- 
tion. This  is  not  only  intrinsically  just  and  fair,  but  it  is  in  accord- 
ance with  the  pi-inciples  of  the  authorities.  Morawetz  Priv.  Corp., 
§§  131,  132,  134-137;  Buffalo  &  A.  R.  Co.  v.  Cary,  26  N.  Y.  75, 
followed  in  57,  64,  67  N.  Y.,  and  95  U.  S. ;  White  v.  Ross,  4  Abb. 
Dec.  589;  Aspinwall  v.  Sacchi,  57  N.  Y.  331 ;  Eaton  v.  Aspinwall, 
19  N.  Y.  119;  Sands  v.  Hill,  46  Barb.  651;  Sanger  v.  Upton,  91 
U.  S.  56;   Chubb  V.  Upton,  95  U.  S.  665. 

It  is  important  to  bear  in  mind  that  no  fraud  is  alleged  against  de- 
fendant; and,  further,  that  this  is  a  case  in  which  a  meMiber  of  the 
association  is  seeking  relief  by  virtue  of  his  membership.  If  the  ac- 
tion were  between  a  purported  or  pretended  corporation,  which  was 
wholly  unauthorized  and  invalid,  and  a  stranger,  different  rules  and 
principles  might,  in  some  circumstances,  be  involved. 

The  application  of  the  foregoing  views  is  that,  the  action  having 
been  brought  against  defendants  as  individuals  merely,  the  general 
demurrer  of  the  appellant,  who  was  one  of  the  defendant  members  of 
the  association,  was  erroneously  overruled.  The  overruling  order  is 
accordingly  reversed. 
Note.     See  note  to  next  case,  ivfra,  p.  649. 

Sec.  171.    Same. 

(3)  As  to  the  corporation  or  its  creditors. 

I .   Upon  subscription  liability. 

OANFIELD  V.  GREGORY.! 

1895.     In  the  Supreme  Court  of  Errors  of  Connecticut.     66 
Conn.   Rep.  9-23. 

.  Baldwin,  J.   »  *  *  The  plaintiff  sues  as  trustee  in  insolvency  of  a 
joint-stock  corporation,  upon  an  assessment  which  it  has  called  in  upon 

'  Only  part  of  the  opinion  ia  giren. 
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the  defendant's  stock,  and  the  only  answer  is  mil  tiel  corf  oration.  The 
second  reply  is  that,  however  this  may  be,  the  defendant  is  estopped 
from  making  such,  a  defense,  because  the  debts,  whose  existence  have 
made  the  company  insolvent,  are  due  to  creditors  who  tmsted  it  as  a 
corporation,  because  they  were  led  to  believe  that  it  was  such  by  the 
acts  of  the  defendant,  in  promoting  its  organization,  publishing  its  ar- 
ticles of  association,  acting  as  a  director  arid  as  its  president,  and  con- 
tracting in  its  name  and  behalf  these  very  liabilities. 

It  is  claimed  that  these  averments  were  not  sufficient,  because  iiO' 
bad  faith,  willful  wrong  or  gross  carelessness  is  charged.  No  such 
charges  were  necessary.  The  plaintiff  represents  the  rights  of  the 
creditors  of  an  insolvent  company,  who  contracted  with  it  as  being  a 
corporation.  Whatever  rights  they  formerly  had  against  those  who 
were  its  members  he  now  has.  They  were  led  to  believe  in  the  ex- 
istence of  such  a  corporation  by  the  acts  of  the  defendant,  as  a  pro- 
moter, stockholder,  director  and  president  of  the  company,  which  are 
set  out  in  the  reply.  It  was  natural  that  such  acts  should  induce  that 
belief.  He  had  means  of  knowledge  as  to  the  manner  in  which 
the  company  was  organized  which  were  not  possessed  by  the  public 
in  general.  Had  he  in  fact  known  that  its  organization  was  so  de- 
fective that  the  corporation,  in  whose  name  he  was  contracting,  had 
no  existence,  or  was  incapable  of  transacting  business,  his  acts  would 
have  been  no  more  prejudicial  to  the  other  contracting  parties.  It  is 
not  his  intent,  so  much  as  the  result  of  his  conduct,  which  determines, 
his  liability. 

The  modern  estoppel  in  fais  is  of  equitable  origin,  though  of  equal 
application  in  courts  of  law.  It  is  much  more  than  a  rule  of  evidence. 
It  establishes  rights  ;  it  determines  remedies.  An  equitable  estoppel 
does  not  so  much  shut  out  the  truth  as  let  in  the  truth,  and  the  whole 
truth.  Its  office  is  not  to  support  some  strict  rule  of  law,  but  to  show 
what  equity  and  good  conscience  require,  under  the  particular  circum- 
stances of  the  case,  irrespective  of  what  might  otherwise  be  the  legal, 
rights  of  the  parties.  The  key  to  its  application  is  not  infrequently 
to  be  found  in  the  rule  that  in  matters  of  trust  and  confidence,  when 
one  of  two  innocent  persons  must  suffer,  in  consequence  of  the  acts 
of  one  of  them,  the  loss  must  generally  be  borne  by  him  -who  thus  oc- 
casioned it.  Horn  v.  Coje,  51  N.  H.  287,  12  Am.  Rep.  iii ;  Stevens 
V.  Dennett,  ibid.  324,  330;  2  Pomeroy's  Eq.  Juris.,  §  802. 

This  rule  clearly  governs  the  case  at  bar.  It  is  true  that  it  does  not 
extend  to  acts  or  representations  not  naturally  calculated  to  mislead, 
and  on  which  others  had  no  right  to  rely.  Danforth  v.  Adams,  29 
Conn.  107.  But  those  of  the  defendant  were  addressed  to  the  public 
and  to  the  parties  injured.  They  came  from  one  who  was  in  a  posi- 
tion to  know  what  he  affirmed.  They  gained  credit  to  an  organization 
in  which  he  was  interested.  The  company  was  a  de  facto  corpora- 
tion. Its  creditors,  who  contracted  with  it  as  a  corpoi-ation,  could  not 
hold  the  individuals  who  had  associated  to  form  it  personally  liable  as 
co-partners,  for  with  them  no  contract  had  been  made.  2  Morawetz 
on  Private  Corporations,  §  748.    The  defendant  was  thus  shielded  from. 
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partnership  liability  by  his  representations  as  to  its  corporate  charac- 
ter, and  on  these  representations  those  with  whom  he  dealt  as  one  of 
its  officers  had  a  right  to  rely.  Northrop  v.  Bnshnell,  38  Conn.  498, 
511 ;  West  Winsted  Savings  Bank  v.  Ford,  27  Conn.  382,  289.  *  *  * 

It  was  not  in  dispute  between  the  parties  to  this  cause  that  the 
articles  of  association  and  organization  certificate  were  sufficient  in 
form,  and  that  they  were  duly  published  and  filed  for  record.  The 
only  issue  tendered  by  the  answer  was  upon  the  allegation  that  there 
was  not  and  never  had  been  any  such  corporation  as  that  of  which  the 
plaintiff  claimed  to  be  a  trustee,  but  the  estoppel  set  up  in  the  reply  had 
a  broader  reach,  and  was  invoked  to  preclude  the  defendant  from  deny- 
ing that  the  corporation  ever  existed,  and  that  it  was  capable  of  con- 
tracting debts  and  making  calls  on  stock  subscriptions. 

As  the  case  was  tried  in  the  court  below  in  this  broader  aspect,  and 
as  if  turning  on  the  right  of  the  defendant  to  rely  on  the  falsity  of  ma- 
terial statements  in  the  organization  certificate,  we  have  treated  it 
from  the  same  point  of  view,  although  it  may  be  that,  in  strictness, 
the  answer  was  disproved  by  the  admitted  facts,  which  went  to  show 
that  a  corporation  was  organized,  although  it  never  became  legally 
competent  to  commence  business.  If  this  be  so,  the  plaintiff  would 
no  less  have  been  entitled  to  a  verdict  on  the  issues  closed. 

There  is  no  error  in  the  judgment  appealed  from. 

In  this  opinion  the  other  judges'  concurred. 

Note.  1.  As  to  subscription  liability.  1819,  Chester  Glass  Co.  v.  Dewev,  16 
Mass.  94,  8  Am.  Dec.  128;  1850,  Oswego  &  S.  P.  R.  Co.  v.  Rust,  5  How".  Pr. 
(N.  Y.)  390;  1856,  Eaton  v.  Aspinwall,  13  How.  Pr.  (N.  Y.)  184;  1857,  Stoops 
v.  Greensburgh  P.  R.  Co.,  10  Ind.  47;  1859,  Rice  v.  Rock  Island  &  A.  R.  Co., 
21  111.  98;  1862,  Buffalo  &  A.  R.  Co.  v.  Gary,  26  N.  Y.  75;  1873,  Mont- 
pelier  &  W.  R.  Co.  v.  Langdon,  46  Vt.  284;  1873,  Upton  v.  Hansbrough, 
3  BisB.  417,  Fed.  Cas.  16,801 ;  1874,  Ossipee  Hosiery  &  W.  Mfg.  Co.  v.  Canney, 
64  N.  H.  295;  1875,  Parker  v.  North  Cent.  M.  R.  Co.,  33  Mich.  23;  1877,  Baile 
V.  Calvert  Ed.  Soc,  47  Md.  117;  1878,  Dows  v.  Naper,  91  111.  44;  1880,  Home 
Ins.  Co.  V.  Sherwood,  72  Mo.  461;  1885,  Thompson  v.  Reno  Sav.  Bank,  19 
Nev.  103,  3  Am.  St.  Rep.  797,  with  note,  p.  806;  1888,  Aultman  v.  Waddle,  40 
Kan.  195,  19  Pac.  Rep.  730;  1890,  National  Com.  Bank  v.  McDonnell,  92  Ala. 
387 ;  1894,  American  Homestead  Co.  v.  Linigan,  46  La.  Ann.  1118, 15  So.  Rep. 
369;  5893,  Building  &  L.  Assn.  v.  Chamberlain,  4  So.  Dak.  271,56  N.  W.  Rep. 
897;  1895,  Greenbrier  Indus.  Ex.  v.  Squires,  40  W.  Va.  307,  52  Am.  St.  Rep. 
884;  1898,  In  re  Davis  Estate  v.  Watkins,  56  Neb.  288,  76  N.  W.  Rep.  575. 

2.  But  preliminary  subscriptions  to  the  stock  of  a  corporation  to  be  formed  are 
presumed  to  be  made  with  the  understanding  that  a  de  jure  corporation  will 
be  formed,  and  hence  if  there  is  no  other  ground  of  estoppel  than  the  mere 
subscription,  tKe  subscriber  is  not  estopped  from  denying  that  there  is  a  valid 
corporation.  1874,  Indianapolis  E.  &  M.  Co.  v.  Herkimer,  46  Ind.  142;  1879, 
Rickhoff  V.Brown's R.  S.  S.  M.  Co., 68  Ind.  388;  1894,  Cappsv.  Hastings  Pros. 
Co.,  40  Neb.  470,  42  Am.  St.  Rep.  677,  24  L.  R.  A.  259,  58  N.  W.  Rep.  956, 
supra,  p.  239.     But  see  Dorris  v.  French,  4  Hun  (N.  Y.)  292  (1875). 

3.  What  acts  will  rqise  an  estoppel. 

(a)  Payments  on  calls  estop:  1864,  Ohio,  etc.,  R.  v.  McPherson,  35  Mo 
13,  86  Am.  Dec.  128;  1866,  Boggs  v.  Olcott,  40111.  303;  1879,  Rickhoff  v.  Ma- 
chine Co.,  68  Ind.  388;  1880,  Musgrave  v.  Morrison,  54  Md.  161;  1886,  Bell's 
Appeal,  115  Pa.  St.  88,  2  Am.  St.  Rep.  532;  1891,  Minnesota  Gaslight  Ec.  Co. 
V.  Denslow,  46  Minn.  171,  48  N.  W.  Rep.  771;  1895,  Greenbrier  Indus.  Ex.  v. 
Squires,  40  W.  Va.  307;  52  Am.  St.  Rep.  884. 
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(6)  Voting  at  meetings  estops :  1864,  Railroad  Company  v.  Bowser,  48  Pa. 
St.  29;  1890,  Association  v.  Walker,  83  Mich.  386;  1895,  Greenbrier  Indus. 
Ex.  V.  Squires,  40  W.  Va.  307. 

(c)  Attending  and  participating  in  organization  meeting,  or  acquiescing  in 
corporate  acts,  and  receiving  beneflts  estop:  1824,  Rockville  &  W.  T.  E.  Co. 
V.  Van  Ness,  2  Craneh  (0.  C.)  449,  Fed.  Cas.  11,986;  1849,  South  Bay  M.  D. 
Co.  V.  Gray,  30  Maine  547 ;  1850,  Bridge  Co.  v.  Chapin,  6  Cush.  (Mass.)  50,  on 
53;  1858,  Haynes  v.  Brown,  36  N.  H.  545;  1888,  Schloss  v.  Trade  Co.,  87  Ala. 
411,  on  414,  13  Am.  St.  Rep.  51;  1894,  Ogden  Clay  Co.  v.  Harvey,  9  Utah 
497,  35  Pac.  Rep.  510;  1895,  Greenbrier  Indus.  Ex.  v.  Squires,  40  W.  Va. 
307. 

((Z)  Accepting  office  from  corporation.  See  note  below,  under  Curtis,  Exr., 
V.  Tracy,  infra,  p.  650. 


Sec.  172.    Same. 

2.      Upon .  Statutory  liability. 

McCarthy  v.  lavasche. 

1878.     89  111.  270,  31  Am.  Rep.  83,  supra,  253. 

Note.  To  same  effect,  see,  1859,  Eaton  v.  Aspinwall,  19  N.  Y.  119;  1871, 
Slocum  V.  Providence  Steam  &  Gas  R.  Co.,  10  R.  I.  112,  116;  1872,  Peychaud 
V.  Lane,  24  La.  Ann.  404;  1873,  Upton  v.  Hansbrough,  3  Bias.  417,  Fed.  Cas. 
16,801;  1876,  Casey  v.  Galli,  94  U.  S.  673;  1883,  Keyser  v.  Hitz,  2  Mackey 
(D.  C.)  473;  1886,  Bell's  Appeal,  115  Pa.  St.  88,  8  Atl.  177.  As  to  what  acts 
will  raise  an  estoppel,  see  supra,  note,  §  171. 


Sec.  173. 

(3)  The  promoters  and  officers  of  the  apparent  corporation. 

CURTIS,  Exr.,  v.  TRACY,  Et  Al.i 

1897.    In  the  Supreme  Court  of  Illinois.   169  III.  Rep.  233-238. 
Affirming  same  case,  62  111.  App.  49. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  court:  ■ 
This  is  an  action  brought  to  the  July  term,  1895,  of  the  superior 
court  of  Cook  county,  against  appellees,  seeking  to  hold  them  liable 
as  partners  upon  four  promissory  notes,  executed  by  the  Central  Illi- 
nois Coal  Company,  all  dated  April  16,  1884,  amounting  altoo-ether 
to  $20,000.     *     *     * 

The  contention  of  the  plaintiff,  arising  upon  exceptions  to  the  ad- 
mission of  evidence  and  upon  the  refusal  of  propositions  of  law  sub- 
mitted to  the  court,  is,  that,  as  the  notes  sued  upon  were  made  in  the 
name  of  the  corporation  on  April  16,  1884,  and  the  certificate  of  or- 
g;anization  was  not  recorded  until  June  5,  1885,  the  defendants  as 
directors,  assumed  to  exercise  corporate  powers  without  complying 
with  the  provisions  of  the  incorporation  act,  and  are,  therefore,  liable 

'  Statement  of  facts  much  abridged. 
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to  pay  the  notes  as  partners  under  sections  4  and  18  of  that  act.  (i 
Starr  &  Cur.  Stat.  610,  617). 

We  have  recently  considered  the  liability  of  officers  and  directors  of 
a  corporation,  under  said  sections  4  and  18,  to  creditors  who  are  third 
persons.  (Loverin  v.  McLaughlin,  161  111.  417.)  In  the  Loverin  case 
a  distinction  was  said  to  exist  between  cases  where  a  stockholder  is  a 
party  to  the  suit,  and  cases  where  the  contest  is  between  third  persons 
and  the  officers  or  directors  assuming  to  exercise  corporate  powers.  In 
the  case  at  bar,  C.  H.  Curtis,  plaintiff's  testator,  was  a  stockholder 
in  the  company  at  or  near  the  time  when  he  became  the  owner  of  the 
notes  sued  upon,  and  not  only  so,  but  he  was  elected  as  a  director  of 
the  company  and  transacted  business  for  the  company  as  such  director 
before  the  certificate  of  organization  was  recorded  ^s  required  by  sec- 
tion  4.  While  acting  as  a  director  of  the  company,  he  accepted  4Q0 
shares  of  the  capital  stock  as  security  for  the  very  debt  here  sought  to 
be  recovered.  It  is  true  that  the  notes  were  not  made  while  he  was 
director,  but  after  he  became  director  he  recognized  the  debt  as  an 
obligation  of  the  corporation  by  taking  part  in  proceedings  by  the 
board  of  directors  by  which  the  debt  was  further  seiured.  Being  al- 
ready a  stockholder  and  director  he  accepted  additional  certificates  of 
stock,  issued  to  him  as  security  for  these  notes.  This  was  done  on 
October  22,  1884,  and  the  certificate  of  organization  was  not  recorded 
until  June  5,  1885.  It  was  as  much  his  duty  to  see  to  it  that  the  cer- 
tificate was  recorded  as  it  was  the  duty  of  the  original  board  of  direc- 
tors, elected  by  the  first  meeting  of  the  subscribers.  (Bushnell  v. 
Consolidated  Ice  Machine  Co.,  138  111.  67.)  By  acting  with  the 
other  directors  in  the  meeting  of  October  22,  1884,  he  assumed  to  exer- 
cise corporate  functions  before  that  provision  of  the  act,  which  required 
the  certificate  to  be  recorded,  had  been  complied  with.  He  is  estopped 
by  his  conduct  from  seeking  to  enforce  the  liability  provided  for  in 
section  18  against  the  defendants.  He  can  not  enforce  against  others 
a  penalty  which  he  has  himself  incurred  by  his  own  conduct. 

It  is  well  settled  that  a  stockholder  can  not  defend  against  a  liability 
which  rests  upon  him  for  the  benefit  of  corporate  creditors,  upon  the 
ground  that  the  corporation  was  not  legally  organized  by  reason  of 
non-compliance  with  the  terms  of  the  statute  providing  for  such  an  in- 
corporation. (Hickling  v.  Wilson,  104  111.  54.)  He  is  estopped  by 
the  act  of  subscribing  for  the  stock  from  setting  up  such  defense. 
Upon  principle  there  can  be  no  difference  between  such  a  case  and  a 
case  where  a  stockholder,  who  is  also  a  director,  seeks  to  enforce  a 
claim  resting  for  its  validity  upon  the  fact  that  the  corporation  in 
which  he  is  such  stockholder  and  director  was  not  organized  in  accord- 
,ance  with  the  statute.  Where  a  man  has  acted  as  a  director  of  a  cor- 
poration and  participated  in  the  management  of  its  affairs,  and  at- 
tended its  business  meetings  and  voted  upon  questions  affecting  its 
interests,  before  the  certificate  of  its  organization  has  been  recorded  as 
required  by  law,  he  should  be  estopped  from  enforcing  against  others  a 
liability  based  exclusively  upon  their  failure  to  record  the  same  certificate 
which  he  failed  to  have  recorded. 
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Under  the  facts  as  herein  recited,  we  think  that  the  judgments  of 
the  superior  court  of  Cook  county  and  of  the  appellate  court  were  cor- 
rect.    Those  judgments  are  accordingly  affirmed. 

Judgment  affirmed. 

Note.  See,  1828,  All  Saints  Church  v.  Lovett,  1  Hall  (N.  Y.)  191 ;  1843, 
Selma  &  T.  R.  R.  v.  Tipton,  5  Ala.  787,  39  Am.  Dec.  344;  1853,  Daribury  &  N. 
R.  Co.  V.  Wilson,  22  Conn.  485;  1858,  Hayes  v.  Brown,  36  N.  H.  545;  1867, 
Mason  v.  Nichols,  22  Wis.  376;  1870,  Ramsey  v.  Peoria  M.  &  F.  Ins.  Co.,  55 
111.  311 ;  1871,  Parrott  v.  By'ers,  40  Cal.  614;  1876,  Phoenix  W.  Co.  v.  Badger, 
67  N.  Y.  294 ;  1882,  Close  v.  Glenwood  Cemetery,  107  U.  S.  466 ;  1885,  Thomp- 
son V.  Reno  Sav.  Bank,  19  Nev.  103,  3  Am.  St.  Rep.  797,  and  note;  1888, 
Marshall  Foundry  Co.  v.  Killian,  99  N.  C.  501,  6  Am.  St.  Rep.  539;  1888, 
Weinman  v.  Wilkihsburg  &  E.  L.  Pass;  Rv.,  118  Pa.  St.  192,  12  Atl.  Rep.  288 ; 
1889,  Corey  v.  MOrriUj  61  Vt.  598;  1890,  Bates  v.  Wilson,  34  Colo.  140,  24  Pac. 
Rep.  99;  1894,  State  Bank  Building  Co.  v.  Pierce,  92  Iowa  668,61  N.  W. 
Rep.  426. 


Sec.  174. 

(4)    Dealers  with  knowledge  of  claim  of  corporate  capacity. 

(fl)    Who  seek  to  evade  liability  to  the  apparent  corporation. 

WEST  WINSTED  SAVINGS  BANK  and  BUILDING  ASSOCIATION 

V.  FORD.i 

1858.     In  the  Supreme  Court  of  Errors  of  Connecticut.     27 
Conn.  Rep.  *282-29i. 

Ellsworth,  J.  It  appears  in  March,  1852,  the  respondent,  with 
twenty-five  others,  took  measures  to  form  a  corporation  inWestWin- 
sted,  under  the  act  of  1850  authorizing  the  establishment  of  savings 
and  building  associations.  The  corporators  prepared  and  signed  the 
articles  of  association,  and  caused  a  copy  to  be  left  with  the  clerk  of 
the  town,  in  all  respects  complete  except  that  the  names  of  the  corpo- 
rators were  not  appended.  They  commenced  and  ever  since  have 
continued  to  prosecute  their  business  (somewhat  extensively)  under 
their  corporate  name,  "The  West  Winsted  Savings  Bank  and  Building 
Association."  In  July,  1854,  the  respondent  applied  to  and  received 
from  the  company  a  loan  of  $1,000,  from  which  a  bonus  of  28  per 
cent,  was  deducted,  leaving  the  amount  actually  received  $720.  For 
this  loan  of  $i,ooo  he  executed  his  note  to  the  company,  and  agreed 
to  secure  it  by  good  and  perfect  deed  of  land  described  in  the  peti- 
tioners' bill.  It  is  found  that  he  did  execute  and  deliver  to  them  a, 
deed  as  agreed,  except  that  one  of  the  witnesses  to  it  was  a  member  of 
the  company,  and  therefore,  not  a  good  witness,  as  this  court  has  re- 
cently decided.  In  consequence  of  this  the  deed  is  not  good,  and  the 
debt  is  not  secured.  The  company  have  now  brought  their  bill  to  ob- 
tain a  good   and  perfect  deed.     All  the  facts  stated  in  the  bill  are 

'  Statement  of  facts,  except  as  given  in  the  opinion,  and  arguments  omitted. 
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found  to  be  true  except  what  is  said  about  the  corporators  having 
signed  the  copy  of  the  articles  left  with  the  town  clerk.  Our  advice 
is  asked  as  to  the  company's  right  to  demand  and  have  such  deed,  to- 
gether with  a  decree  of  foreclosure;  and  whether  the  bonus  is  legal, 
and  may  be  enforced,  or  should  be  rejected,  in  ascertaining  the  sum 
which  is  now  due  on  the  note. 

We  think  the  company  are  entitled  to  the  relief  they  ask  for, 
including  in  the  debt  the  bonus  of  twenty-eight  per  cent. 

It  is  objected  to  any  decree  in  favor  of  the  petitioners,  that  they  are 
not  a  body  corporate  as  they  have  alleged,  and  can  not  bring  suit,  in- 
asmuch as  the  corporators  did  not  comply  with  the  fifth  section  of 
the  act,  which  says  a  copy  of  the  articles  shall  first  be  left  with  the 
town  clerk. 

On  the  one  hand  it  is  claimed  that  the  statute  requires  that  a  copy 
shall  be  left  and  nothing  more,  and  that  the  court  has  no  power  or 
right  to  superadd  any  other  prerequisite ;  on  the  other  hand,  it  is 
claimed  that  the  paper  is  not  a  copy  without  the  names  of  the  stock- 
holders which  are  appended  to  the  original.  We  have  not  thought  it 
important  to  examine  or  decide  this  point,  because  we  are  all  satis- 
fied for  several  reasons  that  no  such  objection  ought  to  prevail  in  this 
case. 

In  the  first  place,  the  objection  to  the  existence  of  a  corporation 
plaintiff  can  not  be  raised  upon  the  general  issue,  ft  is  preliminary 
in  its  character,  like  all  objections  to  the  person  or  character  in  which 
a  plaintiff  sues,  and  should  be  pleaded  in  an  earlier  stage  of  the 
cause.  The  existence  of  a  corporation  and  its  capacity  to  sue  are  ad- 
mitted by  a  plea  to  the  merits.  The  authorities  on  this  point  are 
very  numerous.  Phcsnix  Bank  of  N.  Y.  v.  Curtis,  14  Conn.  437; 
Champlin  v.  Tilley,  3  Day  303;  Sutton  v.  Cole,  3  Pick.  232,  245'; 
Penobscot  Boom  Corporation  v.  Lampson,  16  Maine  224;  Bank  of 
Manchester  v.  Allen,  11  Verm.  302;  School  District  v.  Blaisdell,  6 
N.  H.  197  ;   Bank  of  Utica  v.  Smally,  2  Cow.  770. 

In  the  second  place,  the  respondent  is  estopped  by  matter  in  pais. 
We  have  seldom  met  with  a  case  to  which  this  kind  of  equitable 
estoppel  is  more  properly  applicable  than  the  present.  In  1852  the 
respondent,  with  others,  united  and  formed  this  association,  and  pro- 
claimed themselves  a  corporation  under  the  act  of  1850.  They 
unitedly  took  what  were  supposed  to  be  the  necessary  measures  to 
perfect  their  organization  according  to  law,  and  if  it  has  not  been  ex- 
actly done,  the  omission  was  through  their  mutual  mistake  and  mis- 
apprehension. They  intended  that  it  should  be  considered  as  done, 
and  so  we  must  now  treat  them,  not  only  as  possessing  a  corporate 
existence,  but  as  having  a  corporate  existence  under  the  statute,  and 
having,  as  to  and  among  themselves  certainly,  the  attributes  of  such  a 
corporation.  The  respondent  has  influenced  persons  to  become  mem- 
bers of  the  company,  some  by  subscribing  and  some  by  purchasing 
from  those  who  have  subscribed,  and  to  deposit  their  moneys  and 
form  contracts  with  the  company  as  duly  incorporated  and  qualified 
to  act  as  a  corporation  under  the  provisions  of  the  statute.     Besides, 
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the  company  has,  during  all  this  time,  with  the  concurrence  and  co- 
operation of  the  respondent,  been  carrying  on  business  as  a  corpora- 
tion, admitting  new  members,  choosing  officers  and  agents,  borrowing 
and  loaning  money,  receiving  money  on  deposit  and  the  like,  until  the 
rights  and  duties  of  the  corporators  and  the  corporation  have  become 
exceedingly  multiplied  and  important,  and,  which  ought  to  be  con- 
clusive upon  the  respondent,  he  has  borrowed  this  very  money  and 
given  his  note  and  deed  for  it  to  the  company  by  its  corporate  name. 
It  would  be  a  reproach  to  the  law  if,  after  this,  he  can  be  allowed  to 
call  in  question  the  existence  of  the  corporation  or  its  capacity  to  loan 
the  money.  Of  what  particular  impQrtance  was  the  leaving  a  copy 
of  the  articles  of  association  to  the  members  of  the  company.''  How 
did  the  omission  affect  or  injure  them  .?  Their  relations  between  them- 
selves or  with  the  company  did  not  grow  out  of  that  circumstance,  and 
we  can  not  allow  it  to  have  any  effect  on  these  parties,  however  it  may 
be  as  to  the  right  of  the  government  to  complain,  if  it  see  fit,  and  pros- 
ecute the  company  by  a  writ  of  quo  warranto. 

The  doctrine  of  equitable  estoppel  is  of  so  common  application 
here  and  elsewhere  at  this  day,  and  has  been  so  often  discussed,  and 
shown  to  be  founded  in  such  obvious  propriety  and  necessity,  that  we 
need  not  spend  time  in  discussing  it,  and  it  will  be  sufficient  if  we 
merely  state  the,  general  principles  pertaining  to  it.  At  the  common 
law  estoppels  are  founded  on  deeds  and  records  of  court,  but  estop- 
ples  in  equity  are  estopples  in  pais.  The  doctrine  of  this  kind  of 
estoppels  wasat  first  administered  as  a  branch  of  equity  jurisprudence, 
but  is  now  incorporated  into  the  law.  The  rule  with  regard  to  com- 
mon law  estoppels  is  a  precise  and  technical  one,  though  supposed  to 
be  founded  in  principles  of  truth  and  justice,  such  as  the  statement 
of  material  facts  in  specialties  or  as  found  by  verdicts  or  judgments 
upon  trials  in  courts  of  record.  The  common  law  rule  is  obviously 
too  narrow  and  inadequate  for  the  attainment  of  equity  in  the  multi- 
plied transactions  of  modern  times,  and  hence  the  equitable  estoppel 
of  the  present  day. 

Estoppel  in  fais  is  founded  in  the  obligation  which  every  man  is  un- 
der to  speak  and  act  according  to  the  truth  of  the  case,  and  in  the 
policy  of  the  law  to  prevent  the  great  mischiefs  resulting  from  uncer- 
tainty, confusion  and  want  of  confidence  in  the  intercourse  of  men,  if 
they  were  permitted  to  deny  that  which  they  have  deliberately  and 
solemnly  asserted  and  received  as  true.  But  the  mere  acts,  state- 
ments, or  admissions  of  a  party  when  not  performed  or  made  under 
seal  or  of  record,  or  in  some  of  those  acts  to  which  peculiar  authority 
is  attached  by  law,  were  not  at  common  law  considered  as  estoppels, 
and  had  no  other  weight  than  that  of  evidence,  more  or  less  impor- 
tant, but  which  might  be  explained  or  rebutted.  By  the  recent  de- 
cisions of  the  courts  in  this  country  and  in  England,  a  much  wider 
scope  is  given  to  the  doctrine  of  estoppels  in  fais,  and  it  is  now  held 
and  established,  that  wherever  an  act  is  done  or  a  settlement  made  by 
a  party  which  can  not  be  contravened  or  contradicted  without  fraud, 
or  gross  misconduct,  which  is  akin  to  it,  on  his  part,  an  injury  to  oth- 
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ers  whose  conduct  has  been  influenced  by  the  act  or  omission,  or,  as 
was  said  in  Middleton  Bank  v.  Jerome,  i8  Conn.  449,  where  a  per- 
son by  his  acts  or  his  words  intentionally  induces  another  to  believe 
in  the  truth  of  a  fact  and  thereby  change  his  situation  or  commit  his 
interests,  the  character  of  an  estoppel  will  attach  to  what  would  oth- 
erwise be  mere  matter  of  evidence,  and  will  become  binding  upon  a 
party  and  decisive  with  a  juiy  even  in  opposition  to  proof  of  a  con- 
trary nature.  Equitable  estoppels,  therefore,  only  arise  when  the 
conduct  of  the  party  estopped  is  fraudulent  in  its  purpose,  or  unjust  in 
its  result,  which  forms  the  material  distinction  between  the  common 
law  doctrine  of  estoppel  and  that  which  has  grown  up  under  the  influ- 
ence of  equity  in  modern  times.  This  entire  doctrine  has  been  exam- 
ined and  settled  in  this  court  in  repeated  instances  as  may  be  seen  by 
the  cases  in  our  books.  Kinney  v.  Farnsworth,  17  Conn.  360;  Mid- 
dleton Bank  v.  Jerome,  18  Conn.  450;  Noyes  v.  Ward,  19  Conn. 
250;  Whitaker  v.  Williams,  20  Conn.  98;  Emmons  v.  Gibbings,  24 
Conn.  538.  Let  this  doctrine  be  applied  to  the  respondent  and  his 
course  of  conduct;  and  we  must  see  that  it  is  not  for  him,  with  his 
money  in  his  pocket,  to  call  in  question  the  character  of  the  party  who 
has  loaned  him  the  money  and  taken  his  mortgage.  If  further  author- 
ity is  wanted  we  refer  to  Worcester  Medical  Society  v.  Harding,  11 
Cush.  285,  which  is  exactly  this  case,  and  in  which  the  court  promptly 
overruled  this  objection.  Stow  v.  Wyse,  7  Conn.  214;  Narraganset 
Bank  V.  Atlantic  Silk  Co.,  3  Met.  282;  Congregational  Society  in 
Troy  V.  Perry,  6  N.  H.  164 ;  Dutchess  Cotton  Manufacturing  Co.  v. 
Davis,  14  Jones,  238;  Eaton  v.  Aspinwall,  6  Duer  176;  McFarlon 
v.  Triton  Ins.  Co.,  4  Denio  392;  Schenectady  &  Saratoga  Plank- 
road  Co.  V.  Thatcher,  i  Kern  108;  Palmer  v.  Lawrence, .3  Sandf. 
161 ;  All  Saints  Church  v.  Lovett,  i  Hall  Sup.  Ct.  191. 

It  has  been  Claimed  that  the  respondent  is  estopped  under  the  com- 
mon law  rule,  by  the  statement  in  his  deed  that  there  is  such  a  corpo- 
ration as  the  plaintiff's  from  whom  he  has  borrowed  the  money  and 
to  whom  he  has  executed  his  mortgage  deed.  But  passing  this,  we 
decide  that  this  fact,  with  the  others  to  which  we  have  alluded  are 
sufficient  to  constitute  a  good  equitable  estoppel,  which  is  sufficient 
for  the  present  case.  It  is  stronger  than  the  common  case  of  land- 
lord and  tenant  where  rent  has  been  paid,  which  is  a  good  estoppel. 

There  is  still  another  ground  of  objection  ,to  the  claim  of  the  re- 
spondents, to  which  allusion  has  previously  been  rnade,  to  wit,  that 
this  corporation,  having  enjoyed  its  franchises  so  long,  can  be  called 
in  question  only  by  the  government,  and  can  be  reached  only  by  quo 
warranto^  if  the  government  feel  that  here  has  been  an  unwarrantable 
exercise  of  corporate  power.  There  is  perhaps  force  in  this  objection, 
but  it  is  not  necessary  for  us  to  consider  it. 

Our  conclusion  is  that  the  petitioners  are  entitled  to  a  good  and 
perfect  deed  from  the  respondent  and  a  decree  for  a  foreclosure  for 
the  whole  note;   and  this  is  our  advice. 

In  this  opinion  the  other  judges  concurred. 

Decree  advised  for  plaintiffs. 
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Note.  See,  1829,  Hamtramck  v.  Bank  of  Edwardsville,  2Mo.  169;  1833,  The 
Congregational  Society  v.  Perry,  6  N.  H.  164;  1839,  Bank  v.  Allen,  11  Vt.  302; 
1843,  Proprietors  of  Quincy  Canal  v.  Newcomb,  7  Mete.  (Mass.)  276;  1853, 
Worcester  Med.  Inst.  v.  Harding,  11  Cush.  (65  Mass.)  285;  1855,  Henderson 
R.  Co.  V.  Leavell,  55  Ky.  (16  B.  Mon.)  358;  1860,  Jones  v.  Cincinnati  Type 
Foundry  Co.,  14  Ind.  89 ;  1861,  Wood  v.  Coosa  &  C.  B.  Co.,  32  Ga.  273;  1862, 
Washinston  College  v.  Duke,  14  Iowa  14;  ]868,  Cochran  v.  Arnold,  58  Pa.  St. 
399,  supra,  p.  625;  1878,  Oahall  v.  Citizens'  Mut.  B.  Assn.,  61  Ala.  232;  1880, 
Humphreys  v.  Mooney,  5  Colo.  282;  1881,  St.  Louis  Gas  L.  Co.  v.  St.  Louis, 

11  Mo.  App.  55;  1881,  Central  Ag.  &  Mech.  Assn.  v.  Alabama  G.  L.  Ins.  Co., 
70  Ala.  120;  1883,  Imboden  et  al.  v.  The  Etowah  &  B.  B.  M.  Co.,  70  Ga.  86, 
on  107 ;  1883,  Whitford  v.  Laidler,  94  N.  Y.  145 ;  1886,  Town  of  Searcy  v.  Yar- 
nell,  47  Ark.  269 ;  1886,  Singer  Mfg.  Co.  v.  Bennett,  28  W.  Va.  16 ;  1887,  Fresno 
Canal  &  I.  Co.  v.  Warner,  72  Oal.  379,  14  Pac.  Rep.  37;  1889,  McCord  &  N. 
M.  Co.  V.  Gltenn,  6  Utah  139,  21  Pac.  Rep.  500;  1889,  Cravens  v.  Eagle  Cotton 
Mills  Co.,  120  Ind.  6,  21  N.  E.  Rep.  981 ;  1891,  Bon  Aqua  Imp.  Co.  v.  Stand- 
ard F.  I.  Co.,  34  W.  Va.  764,  12  S.  E.  Rep.  771;  1892,  Ferine  v.  Grand  Lodge 
A.  0.  U.  W.,  48  Minn.  82,  50  N.  W.  Rep.  1022;  1895,  Johnston  v.  Gumbel,  19 
South.  100;  1896,  Livingston  Loan  &  B.  Assn.  v.  Drummond,  49  Neb.  200, 
68  N.  W.  Rep.  375;  1896,  Tuckasegee  Min.  Co.  v.  Goodhue,  118  N.  C.  981; 
1898,  Carroll  v.  Pacific  Nat'l  Bank,  19  Wash.  639,  9  Am.  &  E.  C.  C.  (N.  S.)  202, 
holding  that  a  dealer  with  an  apparent  corporation  will  be  estopped  from  de- 
nying the  corporate  existence,  if  it  would  prejudice  third  parties ;  1898,  Jones 
V.  Hale,  32  Ore.  465,  52  Pac.  Rep.  311 ;  1898,  Grande  Ronde  L.  Co.  v.  Cotton, 

12  Colo.  App.  375,  55  Pac.  Rep.  610.  But  compare  Jones  v.  AspSn  Hardware 
Co.,  supra,  p.  637. 


Sec.  175.    Same. 

{b)  Who  seek  to  hold  members  of  the  corporation  liable  as 
partners,  or  individually  liable. 

SNIDER'S  SONS'  CO.  v.  TROY.» 

1890.     In    the    Supreme    Court    of    Alabama.     91    Alabama 

Rep.  224-233. 

This  action  was  brought  by  the  Louis  Snider's  Sons'  Company,  a 
corporation  created  under  the  laws  of  Ohio,  against  D.  S.  Troy,  and 
was  commenced  on  the  15th  of  February,  1890.  The  complaint 
contained  a  single  count,  which  claimed  $827.92  for  goods  con- 
sisting of  paper  and  other  printing  materials,  sold  by  plaintiffs  in 
March,  April,  May  and  July,  1888,  to  or  on  the  order  of  the  Dispatch 
Publishing  Company,  then  publishing  a  newspaper  in  the  city  of 
Montgomery.  The  complaint  alleged  that  said  publishing  company 
was  at  the  time  a  partnership,  and  defendant  was  one  of  the  partners ; 
that  the  company  claimed  to  be  a  corporation  under  the  laws  of  Ala- 
bama, but  was  never,  in  fact,  incorporated;  that  it  was  insolvent  when 
plaintiff's  account  matured,  and  has  ceased  to  do  business. 

The  defendant  filed  a  special  plea,  alleging  that  on  the  2d  day  of 
October,  1885,  he  and  two  other  persons  named,  filed  in  the  office  of 
the  judge  of  probate  of  Montgomery  county  a   declaration  in  writing 

'  Arguments  omitted. 


§   175  CORPORATIONS   BY   ESTOPPEL.  6S7 

for  the  formation  of  a  corporation  under  the  name  of  the  Dispatch 
Publishing  Company,  stating  the  substance  of  the  declaration,  "all  of 
wHich  will  more  fully  appear  by  reference  to  the  same,  a  copy  of 
which,  with  the  indorsements  thereon,  is  hereto  attached  as  an  ex- 
hibit, and  made  a  part  of  this  plea;  that  this  defendant  and  his  asso^ 
ciates,  immediately  after  the  filing  of  said  declaration  as  aforesaid, 
proceeded  to  organize  said  Dispatch  Publishing  Company,  by  elect-^ 
ing  a  board  of  directors  consisting  of  three  members,  as  by  law  pro- 
vided, and,  on  the  organization  of  said  company  as  aforesaid,  com- 
menced doing  business  under  the  name  and  style  of  the  Dispatch 
Publishing  Company,  by  the  publication  of  a  newspaper  in  said  city  of 
Montgomery ;  that  the  debt  now  sued  for  was  contracted  by  said  com- 
pany as  such  corporation,  and  not  otherwise ;  that  plaintiffs  knew  that 
said  company  was  doing  business  as  a  corporation,  and  made  said 
contract  with  it  as  a  corporation,  and  not  as  a  partnership  or  asso- 
ciation of  individuals,  and  dealt  with  it  as  a  corporation,  and  sold 
said  bill  of  goods  to  it  as  a  corporation,  and  not  in  any  other  capacity 
whatsoever." 

The  court  overruled  a  demurrer  to  this  plea,  and  its  judgment  is 
assigned  as  error. 

Clopton,  J.  A  corporation  de  facto  exists,  when  from  irregularity 
or  defect  in  the  organization  or  constitution,  or  from  some  omission 
to  comply  with  the  conditions  precedent,  a  corporation  de  jure  is  not 
created,  but  there  has  been  a  colorable  compliance  with  the  require- 
ments of  some  law  under  which  an  association  might  be  lawfully  in- 
corporated for  the  purposes  and  powers  assumed,  and  a  user  of  the 
rights  claimed  to  be  conferred  by  the  law — when  there  is  an  organiza- 
tion with  color  of  law  and  the  exercise  of  corporate  franchises.  Meth. 
E.  Un.  Church  v.  Pickett,  48  N.  J.  L.  599. 

The  enabling  law,  under  which  a  corporation  for  the  purposes  and 
objects  of  the  Dispatch  Publishing  Company,  and  with  the  powers 
assumed,  might  have  been  lawfully  created  at  that  time,  is  contained 
in  sections  1803-1812  of  the  Code  of  1876,  and  the  amendatory  acts, 
which  authorize  and  provide  for  the  incorporation  of  two  or  more 
persons  desirous  of  forming  a  private  corporation  for  the  purpose  of 
carrying  on  any  industrial  or  other  lawful  business  not  otherwise  spe- 
cially provided  for  by  law.  Acts  1882-3,  P-  4°-  The  plea  avers 
that  defendant  and  two  other  named  persons  filed,  September  2,  1885, 
with  the  judge  of  probate  of  Montgomery  county  a  written  declara- 
tion, signed  by  themselves,  setting  forth  substantially  the  matters  re- 
quired by  the  statute,  except  the  residences  of  the  persons ;  that  they 
organized  by  the  election  of  three  directors,  and  commenced  and 
continued  to  do  business  in  a  corporate  capacity,  and  were  so  doing 
business  when  the  debt  sued  for  was  contracted.  If  the  averments  of 
the  plea  be  true,  the  truth  of  which  is  admitted  by  the  demurrer,  the 
Dispatch  Publishing  Company  was  an  association  having  capital  stock 
divided  into  shares,  organized  by  the  election  of  officers,  transacting 
business  and  exercising  franchises,  functions  and  powers,  after  an  at- 
42— WiL.  Cases. 
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tempted  incorporation — as  if  it  were  a  corporation  de  jure — a  color- 
able compliance  with  the  requirements  of  an  existing  and  enabling 
law,  and  user  of  the  rights  claimed  to  be  conferred  thereby — the  essen- 
tial elenients  of  a  corporation  de  facto.  Cen.  Agr.  &  Mech.  Assn. 
V.  Alabama  Gold  Life  Ins.  Co.,  70  Ala.  120. 

Appellant  seeks  by  the  action  to  hold  defendant,  who  was  a  mem- 
ber, liable  as  a  partner  for  paper  and  other  supplies  sold  to  the  Dis- 
patch Publishing  Cpmpany.  Whether  the  shareholders  in  a  corporation 
de  facto  are  individually  liable  for  the  corporate  debts,  in  the  absence  of 
fraud  or  a  statute,  is  a  question  as  to  which  the  authorities  are  in  direct 
antagonism.  In  Cook  on  Stock  and  Stockholders,  §  233,  the  doctrine 
asserted  is:  "A  corporate  creditor,  seeking  to  enforce  the  payment  of 
his  debt,  may  ignore  the  existence  of  the  corporation,  and  may  pro- 
ceed against  the  supposed  stockholders  as  partners  by  proving  that 
the  prescribed  method  of  becoming  incorporated  was  not  complied 
with  by  the  company  in' question."  The  leading  cases  supporting 
this  doctrine  are  Bigelow  v.  Gregory,  73  111.  197;  Abbott  v.  Omaha 
Smelt.  Co.,  4  Neb.  416;  Garrett  v.  Richardson,  35  Ark.  144;  Ferris 
V.  Thaw,  72  Mo.  446;  Richardson  v.  Mayo,  40  Ohio  St.  9;  Cole- 
man V.  Coleman,  78  Ind.  344.  We  have  omitted  reference  to  a  few 
cases  sometimes  cited,  for  the  reason,  either  the  question  on  liability 
as  partners  was  not  before  the  court,  as  in  Blanchard  v.  Kaull,  44 
Cal.  440,  or  the  debt  was  contracted  before  any  steps  were  taken, 
other  than  the  inere  filing  of  a  certificate,  toward  organization,  as  in 
Porpoise  Fish  Co.  v.  Bergen,  13  Amer.  &  Eng.  Cor.  Cas.  i,  or  it 
was  contracted  after  the  expiration  of  the  charter  by  its  own  limita- 
tion, without  reorganization,  as  in  Nat.  Bank  v.  Landon,  45  N.  Y. 
410.  In  the  case  last  cited  the  shareholders  entered  into  a  special 
agreement  which  by  its  terms  created  a  partnership  as  to  third  persons. 

In  2  Morawetz  on  Corporations,  §  748,  the  doctrine  is  stated  as  fol- 
lows: "If  an  association  assumes  to  enter  into  a  contract  in  a  cor- 
porate capacity,  and  the  party  dealing  with  the  association  contracts 
with  it  as  if  it  were  a  corporation,  the  individual  members  can  not  be 
charged  as  parties  to  the  contract,  either  severally  or  jointly,  or  as- 
partners."  The  following  cases  maintain  the  doctrine  that  the  mem- 
bers ot  a  corporation  de  facto  can  not  be  held  liable  as  partners  for 
the  corporate  debts:  Fay  v.  Noble,  7  Cush.  188;  First  Nat.  Bank 
V.  Avery,  117  Mass.  476;  Stout  v.  Zulick,  48  N.  J.  L.  599;  Plan. 
Bank  v.  Padgett,  69  Ga.  164;  Mer.  &  Man.  Bank  v.  Stone,  38  Mich. 
779;  Humphrey  v.  Mooney,  5  Cal.  282;  Cen.  City  Sav.  Fank  v. 
Walker,  6(>  N.  Y.  424;  Gartside  Coal  Co.  v.  Maxwell,  22  F?d.  Rep. 
197;   Whiting  V.  Wyman,  loi  U.  S.  392. 

The  plea  and  demurrer'  do  not  raise  the  question  of  the  liability  of  the 
supposed  stockholders  as  partners,  where  there  has  been  no  intention 
or  attempt  to  incorporate;  where  they,  are  acting  as  a  body  corporate, 
without  even  color'  of  legislative  authority — sheer  usurpation.  The 
plea  avers  that  the  debt  sued  for  was  contracted  by  the  Dispatch  Pub- 
lishing Company,  which  is  alleged  to  have  been  a  de  facto  corpora- 
tion, and  that  plaintiff  sold  the  goods  to  and  contracted  with  the  com- 
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pany  as  a  corporation,  knowing  that  it  was  doing  business  as  such. 
The  question  before  us,  and  the  only  question  we  propose  to  decide, 
is,  whether,  there  being  no  fraud  alleged  nor  statute  making  the 
stockholders  individually  liable,  a  creditor  who  has  dealt  with  a  de 
facto  corporation  as  a  corporation,  who  has  entered  into  contractual 
relations  with  it  in  its  corporate  name  and  capacity,  can  disregard  the 
existence  of  the  corporation,  and,  electing  to  treat  it  as  a  partnership, 
enforce  the  collection  of  his  debt  from  the  stockholders  individually? 
The  conflicting  authorities  afford  aid  in  the  solution  of  this  question 
only  so  far  as  their  opinions  may  be  in  accord  with  settled  principles 
and  sustained  by  reason.  Though  it  is  an  undecided  question  in  this 
state,  principles  have  been  well  settled  which  materially  bear  upon 
the  inquiry,  and  mark  the  way  to  a  correct  conclusion. 

Corporations  may  exist  either  de  jure  or  de  facto.  If  of  the  latter 
class,  they  are  under  the  protection  of  the  same  law  and  governed  by 
the  same  legal  principles  as  those  of  the  former,  so  long  as  the  state 
acquiesces  in  their  existence  and  exercise  of  corporate  functions.  A 
private  citizen,  whose  rights  are  not  invaded,  who  has  no  cause  of 
complaint,  has  no  right  to  inquire  collaterally  into  the  legality  of  its 
existence.  This  can  only  be  done  in  a  direct  proceeding  on  the  part 
of  the  state,  from  whom  is  derived  the  right  to  exist  as  a  corporation, 
and  whose  authority  is  usurped.  This  principle  was  clearly  and  em- 
phatically declared  in  Lehman  v.  Warner,  6i  Ala.  455,  in  the  fol- 
lowing language:  "The  corporation  must  of  necessity  be  presumed 
to  be  rightfully  in  possession  of  the  franchise,  and  rightfully  to  exer- 
cise the  power  which  the  legislative  grant  confers.  Individual  right 
is  not  invaded,  if  the  negative  is  true  in  fact,  and  there  is  usurpation. 
It  is  the  state — the  sovereign — whose  rights  are  invaded  and  whose 
r.ghts  are  usurped.  The  individual  could  not  create  the  corporation, 
could  not  grant,  define,  limit  its  powers,  and  no  grant  of  these  by 
the  sovereign  can  lessen  his  rights.  There  can  consequently  be  no 
cause  of  complaint  by  the  citizen,  and  no  right  to  inquire  whether  the 
corporate  existence  is  rightful — de  jure  or  merely  colorable."  Tay- 
lor on  Corp.,  §  145;  4  Am.  &  Eng.  Enc;  of  Law  198.  The  creditor 
can  not  proceed  against  the  stockholders  as  partners  without  proving 
non-compliance  with  prescribed  conditions  precedent,  thus  inquiring 
collaterally,  not  into  the  fact,  but  the  legality  of  its  existence. 

It  is  also  an  established  rule  of  general  application  that  a  party  who 
contracts  with  a  corporation  exercising  corporate  powers  and  perform- 
ing corporate  functions— existing  as  a  de  facto  corporation — in  its 
corporate  name  and  capacity,  will  not  be  permitted,  in  a  suit  on  the 
contract,  to  deny  and  disprove  the  rightfulness  of  its  existence.  4 
Am.  &  Eng.  Ency.  of  Law  198.  In  Swartwout  v.  Michigan  Air 
Line  R.  Co.,  24  Mich.  390,  Cooley,  J.,  declares  the  rule  as  follows: 
"Where  there  is  thus  a  corporation  de  facto,  with  no  want  of  legis- 
lative power  to  its  due  and  legal  existence,  when  it  is  proceeding  in 
the  performance  of  corporate  functions,  and  the  public  are  dealing 
with  it  on  the  supposition  that  it  is  what  it  professes  to  be,  and  the 
questions  are  only  whether  there  has  been  exact  regularity  and  strict 
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compliance  with  the  provisions  of  the  law  relating  to  corporation,  it 
is  plainly  a  dictate  alike  of  justice  and  public  policy,  that  in  contro- 
versies between  the  de  facto  corporation  and  those  who  have  entered 
into  contract  relations  with  it,  as  corporators  or  otherwise,  that  such 
questions  should  not  be  suffered  to  be  raised." 

The  general  rule  is  thus  stated  in  Brickell,  C.  J. :  "Whoever 
contracts  with  a  corporation  in  the  use  of  corporate  powers  and  fran- 
chises, and  within  the  scope  of  such  powers,  is  estopped  from  deny- 
ing the  existence  of  the  corporation,  or  inquiring  into  the  regularity 
of  the  corporate  organization,  when  an  enforcement  of  the  contract, 
or  of  rights  arising  under  it,  is  sought."  Cahall  v.  Citizens'  M.  B. 
Assn. ,  61  Ala.  232  ;  Central  Agr.  &  Mech.  Assn.  v.  Alabama  Gold  Life 
Ins.  Co.,  70  Ala.  126;  Schloss  v.  Montg.  Trade  Co.,  87  Ala.  411. 

It  is  conceded  that  the  rule  has  been  invoked  and  applied  most 
frequently  in  suits  against  the  stockholders  or  corporation,  or  persons 
who  have  contracted  with  it,  where  the  stockholder,  corporation  or  per- 
son is  seeking  to  avoid  a  liability  by  denying  the  legality  of  the  cor- 
porate organization.  But  why  should  it  not  be  applicable  in  other 
cases  }  Why  should  a  stockholder  be  estopped  in  a  suit  by  a  creditor 
of  an  insolvent  corporation  to  require  payment  of  his  unpaid  sub- 
scription, and  the  creditor  allowed  to  ignore  the  eocistence  of  the  cor- 
poration, and  proceed  against  the  stockholder  as  a  partner?  Why 
should  not  the  estoppel  be  mutual?  Taylor,  in  his  work  on  Corpora- 
tions, section  148,  having  stated  the  general  rule,  that  a  corporation 
■when  sued  on  its  contract,  and  the  person  who  contracted  with  it, 
when  sued  on  his  contract,  is  each  estopped  to  deny  its  legal  incorpo- 
ration, adds:  '■'■Furthermore,  persons  who  have  contracted  with 
a  corporation  as  such,  and  have  acquired  claims  against  it,  are  es- 
topped from,  denying  its  corporate  existence  for  the  purpose  of  hold- 
ing its  shareholders  liable  as  partners."  And  the  same  rule  was 
applied  in  several  of  the  cases  cited  above,  in  which  a  corporate  cred- 
itor was  seeking  to  hold  the  stockholder  liable  as  a  partner  for  a  cor- 
porate debt.  The  abrogation  of  the  foregoing  well-established  rule  is 
the  logical  sequence  of  maintaining  a  suit  by  a  creditor  of  a  de  facto 
corporation,  charging  the  stockholders  as  partners. 

Another  consideration.  Section  8  of  article  xiv  of  the  constitution 
declares:  "In  no  case  shall  any  stockholder  be  individually  liable, 
otherwise  than  for  the  unpaid  stock  owned  by  him  or  her."  Exemp- 
tion from  liability,  other  than  for  unpaid  stock,  is  the  declared  policy 
of  the  state.  It  can  not  be  imposed  by  legislation,  or  by  the  judgment 
of  court.  In  view  of  the  constitutional  provision,  it  is  manifest  tha* 
the  shareholders  of  the  Dispatch  Publishing  Company  intended,  by 
the  attempt  to  incorporate,  to  avoid  individual  liability  for  the, debts 
contracted  by  the  corporation.  When  a  party  deals  and  contracts 
with  a  corporation  as  corporators,  exemption  from  individual  liability 
enters  as  an  element  of  the  contract.  It  is  true  that  the  liability  of 
persons  associated  in  an  enterprise  or  adventure  is  not  determinable 
by  the  name  they  assume,  but  by  the  legal  consequences  of  their  acts. 
A  partnership  may  arise  as  to  third  persons,  by  mere  operation  of 
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law,  and  contrary  to  the  intention  of  the  parties ;  but,  to  have  this 
effect,  the  elements  essential  to  constitute  a  partnership  as  to  third  per- 
sons must  exist.  A  corporation  de  facto  has  an  independent  status, 
recognized  by  the  law  as  distinct  from  that  of  its  members.  A  partner- 
ship is  not  the  necessary  legal  consequence  of  an  abortive  attempt  at 
incorporation.  As  said  in  Fay  v.  Noble,  supra:  "Surely,  it  can  not 
be,  in  the  absence  of  all  fraudulent  intent,  that  such  a  legal  result  fol- 
lows as  to  fasten  on  parties  involuntarily,  for  such  a  cause,  the  enlarged 
liability  of  co-partners,  a  liability  neither  contemplated  nor  assented  to 
by  them.  The  statement  of  the  proposition  carries  with  it  a  sufficient 
refutation." 

Maintenance  of  such  suit  involves  judicial  nullijication  of 
franchises  and  powers  enjoyed  and  exercised  by  a  de  facto  corpora- 
tion, as  a  distinct  entity  recognized  by  the  law,  acquiesced  in  by  the 
state;  defeats  the  corporate  character  of  the  contract;  changes  the  re- 
lation from  that  of  stockholders  to  that  of  partners ;  substitutes  other 
and  neiu  parties  to  the  contract,  and  effects  the  imposition  of  an  en- 
larged liability,  which  they  did  not  assume,  but  intended  to  avoid; 
so  understood  by  the  creditor  when  he  contracted  the  debt  with  the 
corporation  as  such.  The  contract  is  valid  and  binding  on  the  cor- 
poration, which  the  creditor  trusted.  No  injustice  is  done  him,  for 
all  his  rights  and  remedies  are  preserved  by  the  principle  that  the 
corporation  and  the  shareholder  are  estopped  from  denying  its  legal 
existence  as  against  him.  It  will  not  answer  to  say  that  he  isnot  repu- 
diating, but  enforcing  the  contract.  He  repudiates  the  party — the 
corporation — with  which  he  m.ade  the  contract,  and  seeks  its  enforce- 
ment against  parties  who  never  entered  into  contractual  relations  with 
him. 

The  doctrine  that  a  creditor  who  has  dealt  with  a  de  facto  corpora- 
tion in  its  corporate  capacity  can  not  charge  the  stockholders  as 
partners  with  the  corporate  debt,  there  being  no  fraudulent  intent  al- 
leged and  proved,  seems  to  us  to  be  sustained  by  the^  weight  of  au- 
thority, maintained  by  stronger  reasoning,  consistent  with  well  settled 
principles,  and  in  harmony  with  the  policy  of  the  state. 

Affirmed. 

Note.     See,  1882,  Planters'  and  Miners'  Bank  v.  Padgett,  69  Ga.  159 ;  1886, 
Stout  v.  Zulick,  48  N.  J.  L.  599,  7  Atl.  Rep.  362;  1889,  Larned  v.  Beal,  65  N 
H.  184,  23  Atl.  Rep.  149;  1892,  Thornton  v.  Balcom,  85  Iowa  198,  52  N.  W 
Rep.  190 ;  1896,  Hogue  v.  Capital  Nat'l  Bank,  47  Neb.  929,  66  N.  W.  Rep.  1086 
1896,  American  Mirror  and  Glass  Bev.  Co.  v.  Bulkley,  107  Mich.  447,  65  N 
W.  Rep.  291.     See,  also,  cases,  infra,  p.  667.    But.  see  contra,  1886,  Glenn  v 
Bergmann,  20  Mo.  App.  343;  1891,  Stivers  v.  Carmichael,  83  Iowa  759,  49  N 
W.  Rep.  983 ;  1892,  Bradley  Fertilizer  v.  South.  Pub.  Co.,  17  N.  Y.  Supp.  587 ; 
1895,  Williams  v.  Hewitt,  47  La.  Ann.  1076,  17  So.  Rep.  496;  1901,  Owensboro 
Wagon  Co.  v.  Bliss,  —  Ala.  — ,  31  So.  81 ;   1901,  Clausen  v.  Head,  110  Wis. 
405,  84  Am.  St.  Rep.  933,  85  N.  W.  1028.    See,  also,  cases  below,  pp.  664,  676; 
1901,  Owensboro  Wagon  Co.  v.  Bliss,  132  Ala.  253,  90  Am.  St.  R.  907,  31  So.  81. 
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See.  176. 

(c)  But  dealers  with  a  pretended  corporation,  without  knowledge 
that  it,  at  the  time,  claims  to  be  such,  are  not  estopped  to  deny  it 
is  a  corporation. 

GUCKERT  V.  HACKE  Et  Al.,  Appbll:ants.» 

1893.     In  the  Supreme  Court  of  Pennsylvania.     159  Pa.  St. 

Rep.  303-307. 

Assumpsit  against  incorporators  for  the  debt  of  a  corporation. 

At  the  trial  before  Porter,  J.,  it  appeared  that  plaintiff  entered 
into  a  contract  to  make  some  alterations  and  repairs  in  a  building  oc- 
cupied by  the  Hughes  &  Gawthrop  Co.  In  October,  1890,  a  certifi- 
cate of  incorporation  in  proper  form  was  presented  by  the  Hughes  & 
Gawthrop  Co.  to  the  governor  asking  for  a  charter.  The  certificate 
was  approved  and  letters-patent  were  duly  issued.  All  the  details 
required  by  the  act  of  April  29,  1874,  P.  L.  77,  were  complied  with, 
excepting  only  the  recording  of  the  certificate  in  the  recorder's  office 
of  Allegheny  county.  The  certificate  was  not  recorded  until  June, 
1891.  In  the  meantime,  plaintiff,  without  knowledge  of  the  incorpo- 
ration, made  the  contract  with  Gawthrop,  upon  which  he  sued.  Sub- 
sequently, he  accepted  a  note  for  the  debt,  signed  with  the  corporate 
name. 

Defendant's  points  were  as  follows: 

"I.  The  provisions  of  section  3  of  the  act  of  April  29,  1874,  which 
provides  that  'original  certificates  with  all  indorsements  thereon  shall 
then  be  recorded  in  the  office  of  the  recorder  of  deeds  in  and  for  the 
county  where  the  chief  operations  are  to  be  carried  on,'  are  merely 
directory,  and  a'  failure  to  so  record  does  not  render  the  charter  void 
or  render  the  subscribers  thereto  individually  liable  for  debts  con- 
tracted by  the  corporation.  Answer.  The  failure  to  record  as  stated 
will  not  of  itself  render  the  stockholders  individually  liable." 

"2.  That  from  the  moment  the  letters-patent  were  issued  by  the 
governor  of  the  commonwealth  of  Pennsylvania  to  the  Hughes  & 
Gawthrop  Co.,  the  subscribers  to  the  articles  of  association  became  a 
corporation  for  every  practical  purpose,  and  any  one  dealing  with 
them  as  a  corporation  ia  estopped  from  impeaching  the  charter  in  a 
collateral  proceeding  by  showing  that  a  condition  precedent  to  the 
existence  of  the  corporation  has  not  been  complied  with."    Affirmed. 

"3.  If  the  jury  find  from  the  evidence  that  letters-patent  were  is- 
sued to  the  defendants  by  the  governor  of  this  commonwealth*  to  act 
as  a  corporation  under  the  name  of  the  Hughes  &  Gawthrop  Co., 
and  they  were  actually  engaged  in  carrying  on  business  under  such  let- 
ters-patent or  charter,  and  that  the  contract  sued  on  was  made  by  E. 

^  Arguments  omitted. 
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B.  Gawthrop,  general  manager  of  the  Hughes-Gawthrop  Co.,  and 
that  the  plaintiff  received  the  promissory  note,  of  Hughes-Gawthrop 
Co.,  as  a  corporation,  in  payment  of  the  amount  due  on  said  con- 
tract, he  can  not  now  recover  from  Paul  H.  Hacke  and  J.  B.  George, 
two  of  the  defendants,  as  individuals."     Affirmed. 

Verdict  and  judgment  against  defendant,  E.  B.  Gawthrop,  and  in 
favor  of  Paul  H.  Hacke  e/«/.,  the  other  defendants.  Plaintiff  ap- 
pealed. 

Opinion  by  Mr.  Chief  Justice  Sterrett,  December,  30,  1893: 

It  is  essential  to  the  creation  of  a  corporation  under  an  enabling 
statute  that  all  material  provisions  shoilld  be  substantially  followed; 
and,  exemption  from  personal  liabiHty  being  one  of  the  chief  charac- 
teristics distinguishing  corporations  from  partnerships  and  unincorpo- 
rated joint  stock  companies,  it  follows  that  those  who  transact  business 
upon  the  strength  of  an  organization  which  is  materially  defective  are 
individually  liable,  as  partners,  to  those  with  whom  they  have  dealt. 
What  provisions  are  material  must  be  gathered  from  the  relation  of 
each  to  the  purpose  and  scope  of  the  act;  and  when,  therefore,  suc- 
cessive steps  are  prescribed  for  the  creation  of  corporations,  these 
must  obviously  be  regarded  as  imperative.  Enabling  statutes,  on  the 
principle  of  expressto  unius  est  exclusio  alterius,  impliedly  prohibit 
any  other  mode  of  doing  the  act  which  they  authorize;  they  must  be 
strictly  construed.  Sutherland  on  Stat.  Construction,  section  454. 
Hence  it  has  been  uniformly  held  that  requirements  in  respect  of  fil- 
ing charters  are  imperative.  Childs  v.  Smith,  55  Barb.  45  ;  Smith  v. 
Warden,  86  Mo.  382;  Abbott  v.  Smelting  Co.,  4  Neb.  416;  Beach 
on  Corporations,  section  162. 

It  is  plain,  even  from  a  cursory  reading  of  the  act  of  April  29,  1874, 
P.  L.  77,  that  recording  of  the  certificate  "in  the  office  for  the  recording 
of  deeds,  and  in  and  for  the  county  where  the  chief  operations  are  to  be 
carried  on,"  was  intended  to  be  made  one  of  the  conditions  precedent 
to  corporate  existence.  That  was  the  last  of  successive  steps  re- 
quired to  be  taken,  and  the  right  to  begin  the  transaction  of  corporate 
business  was  made  to  depend  upon  the  taking  of  that  step.  "From 
thenceforth,"  the  act  expressly  declares,  the  subscribers  and  their  as- 
sociates and  successors  "shall  be  a  corporation  for  the  purposes  and 
upon  the  terms  named  in  the  said  charter."  One  of  the  purposes 
of  the  act  being  exemption  from  personal  liability  in  the  transaction 
of  business,  it  is  obviously  material  that  the  public  should  have  no- 
tice, and  notice  by  record  was  accordingly  prescribed.  Failure  to  re- 
cord was  failure  to  comply  w^ith  one  of  the  express  conditions  of  in- 
corporation, and  consequently  pf  exemption  from  liability. 

It  may  be  conceded  that  had  plaintiff  dealt  with  defendants  as  a 
corporation  he  would  have  been  estopped  from  claiming  against  them 
in  any  other  capacity  ^  even  though  they  failed  to  record  their  charter . 
Spahr  V.  £ank,  g4  Pa.  429.  But  it  is  not  pretended  that-  he  had 
any  knowledge  of  the  existence  of  the  charter;  and  there  was  cer- 
tainly nothing,  either  in  the  name  under  which  they  did  business  or 
in   their  conduct,  which  should  have  put  him    upon    inquiry.     In 
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these  circumstances  he  was  amply  justified  in  dealing  with  them  as 
partners.  It  was  through  their  default — not^his — that  they  were  so 
treated;  and  it  would  be  manifest  injustice  that  he  should  lose  his  ad- 
mittedly honest  claim. 

In  the  absence  of  an  express  agreement  the  acceptance  of  a  note 
from  the  defendants  as  a  corporation,  after  plaintiff  had  performed 
his  part  of  the  contract,  can  not  operate  by  way  of  election  or  estop- 
pel. The  relation  of  the  parties  was  fixed  by  their  status  when  the 
original  contract  was  made  and  can  not  be  changed  by  gratuitous  infer- 
ence. The  members  of  the  alleged  corporation  were  the  defendants, 
and  were  not  injured  by  the'  acceptance  of  the  note.  The  principle 
which  treats  the  acceptance  of  a  note  as  additional  security  to  and  not 
as  satisfaction  of  a  mechanic's  lien  (Jones  v.  Shawhan,  4  W.  &  S. 
257)  is,  with  even  more  justice,  applicable  here. 

It  follows  from  what  has  been  said  that  the  instructions  complained 
of  are  erroneous.  • 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

Note.  To  same  effect,  1889,  Eaton  v.  "Walker,  76  Mich.  579,  6  L.  E.  A.  102 ; 
1896,  N.  Y.  Nat'l  Ex.  Bank  v.  Crowell  et  al.,  177  Pa.  St.  313;  1899,  Christian 
&  C.  G.  Co.  V.  Fruitdale  L.  Co.,  121  Ala.  340,  25  So.  Rep.  566. 


Sec.   177.     (S)   Non-dealers  who  injure  the  corporation  are   es- 
topped to  deny  corporate  existence. 

{a)  In  case  of  torts  against  the  corporation. 

THE  CINCINNATI,  LAFAYETTE   AND  CHICAGO   RAILROAD  CO.  v. 
THE  DANVILLE  AND  VINCENNES  RAILWAY  CO. 

1874.     In  the  Supreme  Court  of  Illinois.     75  Illinois  Reports 

113-118. 

Appeal  from  the  circuit  court  of  Iroquois  county,  the  Hon.  Charles 
H.  Wood,  J.,  presiding. 

This  was  a  bill  for  an  injunction,  filed  by  the  appellant  against  the 
appellee  to  restrain  the  latter  taking  possession  of  the  railroad  and 
right  of  way  of  the  complainant  under  certain  fraudulent  proceedings 
for  the  condemnation  of  the  same. 

Mr.  Justice  McAllister  jielivered  the  opinion  of  the  court :  ' 

In  the  year  1871,  certain  persons,  purporting  to  be  twenty-five  in 
number,  proceeded  to  organize  themselves,  under  the  general  railroad 
law  of  1849,  into  the  appellant  corporation,  for  the  purpose  of  sup- 
plying a  portion  in  this  state  of  what  was  necessary  to  constitute  a 
complete  line  of  railway  between  the  cities  of  Cincinnati,  O.,  and 
Chicago,  in  this  state.  The  amount  of  stock  was  fixed,  was  sub- 
scribed and  paid ;   directors  were  elected,  articles  of  association  pre. 
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pared,  subscribed,  certified  and  filed  with  the  secretary  of  state,  and 
the  usual  certificate  given  by  that  oflScer.  ' 

The  portion  of  the  line  to  be  constructed  was  from  a  point  on  the 
line  between  this  state  and  Indiana,  about  three  miles  southeast  of 
Sheldon,  in  Iroquois  county,  thence  running  northeasterly  through 
that  county  and  a  portion  of  Kankakee  county  to  the  village  of  St. 
Anne. 

Appellant  did  not  assume  to  exercise  the  right  of  eminent  domain, 
but  obtained  the  right  of  way,  so  far  as  it  was  obtained,  by  purchase 
or  contract.  It  located  the  road  between  the  points  stated,  and,  by 
about  the  middle  of  December,  1871,  had  it  constructed,  so  that  about 
■  the  1st  of  May,  1872,  the  through  line,  including  the  portion  in  ques- 
tion, was  opened  for  public  use  as  a  railroad,  and  appellant  has  not 
only  been  in 'the  exercise  of  its  franchises  as  a  railroad  corporation, 
but  the  same  has  been  open,  public  and  notorious.  In  November, 
1872,  this  company  reorganized  under  the  general  railroad  act  of  this 
state,  which  went  into  force  March  i,  1872. 

It  appears,  also,  that  about  the  13th  of  November,  1872,  the  ap- 
pellee was  organized  under  the  last  mentioned  act  as  a  railroad  cor- 
ppration,  to  construct  a  road,  in  part  at  least,  upon  a  route  similar  to 
that  of  appellant.  On  the  22d  of  November,  1872,  appellee,  having 
caused  a  survey  of  this  line  and  a  plat  to  be  made,  presented  a  petition 
to  the  county  court  of  Iroquois  county  for  the  purpose,  ostensibly,  of 
condemning  land  through  that  county  for  its  right  of  way.  Numer- 
ous tracts  and  parcels  are  described  and  the  names  of  owners  or  pre- 
tended owners  given.  Appellant  is  not  named  or  described  in  the 
petition.  Nor  was  any  notice  to  appellant  given  or  contemplated. 
Such  proceedings  were  had  upon  this  petition  that  a  jury  was  sum- 
moned to  ascertain  the  compensation.  About  this  time  appellant  dis- 
covered that  although  it  was  in  the  actual  possession  and  use  of  the 
right  of  way  before  mentioned  as  a  common  carrier,  and  this  fact 
must  have  been  known  to  the  agents  and  attorneys  of  appellee,  yet 
the  land  that  appellee  was  about  to  have  condemned  was,  in  fact,  the 
very  right  of  way  of  which  appellant  was  in  actual  and  open  posses- 
sion for  public  purposes,  and  to  this  circumstance  there  was  not  the 
remotest  allusion  in  appellee's  petition.  It  appearing  that  there  was 
no  necessity  or  even  plausible  excuse  for  thus  interfering  with  appel- 
lant's right  of  way,  then,  in  view  of  the  circumstances  of  appellant's 
open  and  notorious  possession  of  it,  and  the  studious  exclusion  of  all 
these  facts  from  appellee's  petition,  and  the  failure  to  make  appellant 
a  party,  with  notice,  the  inference  is  irresistible  that  this  proceeding 
in  the  county  court  was  designed  for  the  fraudulent  purpose  of  sur- 
reptitiously gaining  possession  of  appellant's  right  of  way.  The  actors 
in  the  formation  of  the  scheme,  as  would  seem  from  their  positions 
in  argument  on  this  appeal,  reasonisd  in  this  wise:  "Now,  there  are 
defects  in  the  organization  of  the  Cincinnati,  Lafayette  and  Chicago 
Railroad  Company;  they  have  made  a  slip  in  some  particulars,  and  if 
we  can  so  manage  as  to  get  a  condemnation  proceeding  through  the 
court  without  notice  to  that  company,  and  thereby  get  into  possession, 
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we  can  then  assail  their  organization,  convince  the  court  that  they  can 
have  no  standing  in  court  on  account  of  those  defects,  and  thus  keep 
that  possession,  no  matter  how  acquired."  That  is  the  very  argu- 
ment they  urge  here  to  sustain  the  decree  of  the  court  below  dismiss- 
ing appellant's  bill  to  restrain  them  from  thus  obtaining  possession,  on 
the  ground  of  fraud  and  want  of  jurisdiction  in  the  proceedings  to 
condemn.  It  is  apparent  from  the  fact  of  those,  proceedings,  when 
considered  with  the  surrounding  circumstances,  that  the  former, 
though  ostensibly  for  the  ordinary  purpose  of  condemning  land  not  ap- 
propriated to  the  railroad  uses,  for  appellee's  rights  of  way,  were,  in 
reality,  but  in  the  execution  of  a  scheme  devised  for  the  fraudulent 
and  inequitable  purpose  of  getting  possession  of  appellant's  right  of 
way  without  making  compensation,  and  then  to  seize  upon  alleged 
defects  in  appellant's  organization  as  a  means  of  retaining  it  against 
justice  and  right.  The  morality  of  the  act  is  supported  by  the  same 
reasoning  which  would  be  resorted  to  in  justification  of  a  contemplated 
theft  from  one  non  compos  mentis,  "He  is  incapable,  of  appearing  in 
court  to  vindicate  his  rights." 

An  elaborate  printed  argument  has  been  presented  by  appellee's 
counsel  to  show  that  appellant  was  not  rightfully  organized,  and  tl^at 
therefore  it  could  acquire  no  right  of  way,  and  especially  that  it  can 
have  no  standing  in  court  in  its  claim  for  protection  against  this  con- 
templated invasion  of  its  possession.  He  says  the  act  of  1849  was  re- 
pealed by  the  constitution  of  1870. 

There  is,  in  our  opinion,  no  basis  for  the  position  that  the  sections 
of  the  act  of  1849,  so  far  as  they  provide  for  the  formation  of  such 
corporations,  are  abrogated  by  the  constitution.  They  are  not  incon- 
sistent with  any  of  its  provisions.  Then,  there  being  such  a  law  au- 
thorizing the  formation  of  railroad  corporations,  and  articles  of  associ- 
ation having  been  prepared  and  filed  with  the  secretary  of  state,  and 
he  having  given  the  certificate  provided  for,  and  there  having  been  a 
user  of  the  franchises  purporting  to  be  invested  in  the  association,  the 
latter  became  a  de  facto  corporation,  and  under  the  settled  law  of  this 
court  neither  the  eligibility  of  the  directors  nor  the  rightfulness  of  the 
existence  of  the  corporation  could  be  inquired  into  collaterally  in  this 
suit.  Tarbell  v.  Page,  24  111.  46;  Mitchel  et  al.  v.  Deeds,  49  111. 
416;   Thompson  v.  Candor,  60  111.  244. 

In  Mitchell  v.  Deeds,  before  cited,  the  court,  page  422,  said:  "The 
law  is  well  settled  in  this  state,  that,  under  the  plea  of  nul  tiel corpo- 
ration, the  plaintiff  need  only  show  an  organization  in  fact  and  a  user 
of  corporate  franchises." 

So,  by  parity  of  reasoning,  such  organization  in  fact,  and  user,  are 
all  that  is  necessary  to  maintain  a  bill  in,  equity  against  a  mere  stranger 
seeking  to  interfere  with  the  property  of  such  de  facto  corporation. 
Here  it  was  indisputably  shown  that  there  was  such  an  organization 
in  fact,  followed  by  user  of  corporate  franchises.  That  was  sufficient. 
So,  also,  it  was  shown  that  the  directors  were  elected  under  color  of 
authority  and  were  acting  as  such.  They  were,  therefore,  de  facto 
officers  of  the  corporation.     Their  title  to  the  office  could   not  be 
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brought  in  question  and  decided  collaterally  in  this  suit.  Lawson  et 
al.  V.  Kolbenson  et  al.,  61  III.  418,  and  authorities  there  cited. 

Appellee  had  authority  to  exercise  the  right  of  eminent  domain, 
but,  by  the  statute  prescribing  the  mode  of  its  exercise,  it  could  not 
have  appellant's  right  of  way  condemned  for  even  a  qualified  or  con- 
joint use  without  describing  it  in  the  petition  as  such  right  of  way, 
and  alleging  inability  to  agree  as  to  compensation.  This  proceeding, 
which  might,  perhaps,  have  been  lawful  and  proper  but  for  circum- 
stances which  were  studiously  concealed,  was  for  an  inequitable  pur- 
pose. It  was  designed  and  carried  forward  for  the  purpose  of  getting 
possession  of  the  right  of  way,  of  which  appellant  _was  in  quiet  pos- 
session as  owner,  without  making  appellant  a  party  or  paying  to  it 
any  compensation.  No  other  object  was  intended  by,  and  no  other 
result  could  follow,  the  carrying  the  proceeding  through  to  a  finality. 
It  was,  in  this  view,  a  proper  case  for  an  injunction.  In  Goodenough 
V.  Sheppard,  28  111.  81,  it  was  held  that  a  person  in  the  quiet  pos- 
session of  real  estate  as  owner  may  obtain  an  injunction  to  restrain 
others  from  dispossessing  him  by  means  of  process  growing  out  of 
litigation  to  which  he  was  not  a  party.  li  does  not  lie  with  affellee 
to  say,  in  justification  of  this  inequitable  proceeding ,  that  the  ap- 
pellant -was  not  so  far  rightfully  organized  or  authorized  to  con- 
struct the  railroad  in  question  as  to  be  capable  of  holding  lands  for 
the  purposes  of  a  right  of  -way.  This  is  a  question  solely  between 
appellant  and  the  persons  from  whom  title  was  obtained^  or  between 
appellant  and  the  people  of  the  state,  when  proper  proceedings  shall 
arise  to  require  its  decision. 

It  is  obvious,  frorn  the  record,  that  the  court  below  made  inquisition 
into  the  rightfulness  of  appellant's  corporate  existence,  and  dismissed 
the  bill  for  defects  ip  its  organization.  This  was  error.  The  decree 
will  be  reversed,  and  cause  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

Decree  reversed. 

Note.  See,  also,  1843,  Quincy  Canal  v.  Newcomb,  7  Mete.  (Mass.)  276 ;  1846, 
Elizabeth  City  Academy  v.  Lindsay,  28  N.  C.  (6  Ired.)  476,  45  Am.  Dec.  500; 
1873,  Stockton  &  L.  G.  E.  Co.  v.  Stockton  &  R.  Co.,  45  Cal.  680;  1878,  Alder- 
man V.  School  Directors,  etc.,  91  111.  179;  1889,  Gblden  Gate  M.  &  M.  Co.  v. 
Joshua  H.  M.  W.,  82  Cal.  184;  1893,  Crenshaw  v.  Ullman,  113  Mo.  633,  20  S. 
W.  Rep.  1077.  But  see,  1885,  Doboy  &  U.  I.  Tel.  Co.  v.  D.  E.  Magathias,  25 
Fed  Rep.  (U.  S.  C.  C.)  697. 
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Sec.  178. 

(b)  Or  crimes  affecting  the  corporation. 

.    SASSEE  V.  THE  STATE  OF  OHIO.» 
1844.     In  the  Supreme  Court  op  Ohio.     13  Ohio  Rep.  453^1.89, 

[These  are  writs  of  error  to  the  court  of  common  pleas  of  the 
county  of  Hamilton. 

In  the  first  of  these  cases  the  plaintiff  was  indicted  for  "having  in 
his  possession,  and  secretly  keeping,  a  bank-note  plate,  for  the  pur- 
pose of  striking  and  printing  false  and  counterfeited  bank-notes,  to 
wit,  false  and  counterfeited  bank  notes  in  the  likeness  and  similitude 
of  true  and  genuine  bank  notes  of  the  Bank  of  Tennessee,  of  the 
denomination  of  $20,"  etc.  The  second  count  was  the  same,  with 
the  addition  that  the  possession  was  for  the  purpose  of  printing  coun- 
terfeited bank  notes.  At  the  October  term,  1844,  he  was  found  guilty 
on  the  second  count,  and  not  guilty  on  the  first,  and  sentenced,  upon 
the  second  count,  to  imprisonment  in  the  penitentiary  for  five  years. 
A  bill  of  exceptions  was  taken  during  the  trial,  from  which  it  appears 
that  the  prosecuting  attorney  proved,  by  parol,  that  there  wasi  such  a 
bank  as  the  one  named  in  the  indictment,  and  that  its  bills,  of  the  de- 
nomination specified,  were  current  in  Ohio.  The  plaintiff  objected 
to  this  proof,  and  insisted  that  the' act  incorporating  the  Bank  of  Ten- 
nessee was  the  only  evidence  that  could  be  introduced ;  which  objec- 
tion was  overruled.] 

BiRCHARD,  J.  *  *  *  Did  the  court  err  in  admitting  the  testimony  ob- 
jected to  ?  This  presents  a  question  not  free  from  difficulty,  and  yet  the 
decision  below  is  believed  to  be  consistent  with  the  uniform  and  oft- 
repeated  adjudications  upon  similar  questions  since  the  first  organiza- 
tion of  the  state.  The  general  rule  is,  that  the  best  evidence  must  be 
given  which  the  nature  of  the  case  admits  of.  The  rule  does  not  re- 
quire that  the  strongest  possible  assurance  of  the  point  in  question 
shall  be  given,  but  that  ho  evidence  shall  be  received  of  a  character 
which  presupposes  that  better  and  higher  evidence  is  in  the  possession 
or  power  of  the  party  offering  it.  Were  these  banks  suitors  in  court, 
claiming  the  exercise  of  corporate  rights,  the  offer  by  them  of  parol 
proof  to  maintain  the  right,  unless  it  were  a  right  acquired  by  pre- 
scription, would  be  within  the  rule,  for  it  would  carry  a  presumption 
against  them,  that,  if  produced,  their  charters  would  show  that  the 
franchise  in  question  was  not  conferred.  Hence  the  rule  in  Lewis  v. 
Banjc  of  Kentucky,  12  Ohio  Rep.  151 :  "The  corporators  have  full 
knowledge  of  their  powers  and  capacity,  and  the  means  of  establishing 
them."  When  they  exercise  powers  under  the  authority  of  a  written 
charter,  the  non-production  pf  that  charter  and  the  attempt  to  supply 

'  Statement  of  facts  abridged.  Arguments  omitted,  and  part  of  opinion 
omitted. 
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it  by  parol  evidence  is  an  indirect  admission  that  the  charter  is  suffi- 
cient, and  that,  if  they  can  not  malie  out  by  parol  a  better  one  than 
exists  on  paper,  they  must  fail.  An  analogous  point  was  ruled  by 
Lord  Mansfield,  in  Roe  v.  IJajyeyj.,  7  Burr.  2484.  No  such  implica- 
tion necessarily  arise!J^*j£3[^'|^^^  proof  of  the  actual  existence  of  a 
bank  in  a  sister  state  is  offered  by  a  third  party,  and  especially  when 
offered  by  the  public  prosecutor  against  a  pejso.g.j:l)arged  with  coun- 
terfeiting the  bills  6t*plaite|'$||i^^i]^  b^k, 'because  the  act  of  counter- 
feiting implies,  on  his  part,  an  admission  that  there  is  such  a  bank, 
and  that  its  genuine  issues  and  plates  are  authorized  and  of  value.  It 
is  irrational  to  presuine  that  men  will  take  the  trouble  to  counterfeit 
paper  which  is  wholly  worthless.  All  men  are  presumed  to  act  ac- 
cording to  their  interest.  No  one  could  have  any  interests  in  forging 
valueless  notes.  Rules  of  law  are  never  founded  upon  unnatural 
premises.  On  the  contrary,  it  is,  in  general,  safe  to  aibolish  a  rule, 
when  the  sound  reason  upon  which  it  was  established  has  ceased  to 
exist. 

Admitting  the  proposition,  that  if  the  bank  notes  in  question  were 
issued  by  an  unauthorized  bank  they  would  be  nullities,  and  that,  in 
that  case,  the  plates  might  be  secretly  kept  without  incurring  the  pen- 
alty of  the  law,  it  does  not  follow  that  the  evidence  offered  below  was 
incompetent.  The  rules  of  presumptive  evidence  apply  to  corpora- 
tions as  well  as  individuals,  and  a  charter  may  be  presumed  from  the 
long  exercise  of  corporate  rights.  U.  S.  Bank  v.  Dandridge,  12 
Wheat.  70.  The  proof  offered  in  this  case  showed  that  paper  of  the 
description  alleged  to  be  counterfeited  was  current  in  Ohio,  and  reputed 
to  be  the  paper  of  legally  established  institutions  of  Virginia  and  Ten- 
nessee. Proof  that  their  paper  had  obtained  general  circulation  and 
acquired  universal  confidence  in  a  state  like  this,  at  a  time  when  pub- 
lic attention  is  turned  towards  all  corporations,  both  foreign  and 
domestic,  with  eager  and  jealous  scrutiny,  certainly  raised  a  violent 
presumption  that  the  banks  had  a  legitimate  existence,  and  lawfully 
possessed  the  powers  which  they  had  exercised.  Coupled  with  the 
other  legal  presumption,  that  no  one  will  counterfeit  the  valueless 
paper  of  an  unauthorized  bank,  and  we  think  the  proof,  unrebutted, 
sufficient  for  the  prosecution.  This  made  out  a  pritna  facie  case, 
and  was  ample  to  cast  upon  the  accused  the  burden  of  proving  that 
the  laws  of  Virginia  and  Tennessee  restricted  banking  generally,  or 
by  these  institutions  in  particular.  The  People  v.  Davis,  21  Wend. 
309,  is  a  case  in  point.  Davis  was  indicted  for  having  in  his  pos- 
session a  counterfeit  note  of  the  Morris  Canal  and  Banking  Company, 
and  the  question  was  whether  the  prosecution  were  bound  to  prove 
the  existence  of  the  company  by  the  production  of  the  charter,  and  it 
was  held  they  were  not — ^that  they  might  prove  it  in  the  ordinary  way, 
and  "that  secondary  evidence,  such  as  the  acts  and  operations  of  the 
company,  and  the  like,  had  been  invariably  received  at  the  oyer  and 
terminer."  Is  there  any  real  danger  in  continuing  this  rule  of  evi- 
dence.'' It  may  be  presumed  that,  if  it  were  palpably  mischievous, 
or,  even  by  possibility,  occasionally  dangerous  in  practice,  it  would 
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not  have  stood  without  question  for  forty  years  in  Ohio,  and  in 
many  of  our  sister  states  for  a  still  longer  period.  But  this  case  even 
does  not  show  that  injustice  has  been  caused  by  its  application.  We 
know,  as  a  matter  of  fact,  that  each  of  the  two  institutions  is  legally 
constituted,  and  recognized  as  such-,  by  the  courts  of  Virginia  and 
Tennessee.  No  actual  wrong  was  committed  by  the  decision  com- 
plained of,  because  the  proof  offered  established  nothing  that  was  un- 
true. It  is  attacked,  not  for  the  individual  wrong  it  has  wrought  in 
this  case,  but  for  the  public  good,  lest,  peradventure,  it  may  work 
harm  hereafter  to  somebody  if  allowed  to  stand  as  a  precedent. 

In  argument,  it  is  admitted  that  parol  proof  has  hitherto  "always 
been  held  sufficient  in  similar  cases;  but,  it  is  said,  this  is  because 
counsel  have  not  objected  that  it  was  secondary  evidence,  and  that  omis- 
sions of  counsel  should  not  be  allowed  to  establish  a  rule  of  practice, 
in  opposition  to  the  paramount  principles  of  law."  If  the  argument 
be  sound  that  this  kind  of  evidence,  when  offered  by  a  third  party, 
does  not  raise  the  inference  that  higher  evidence,  in  the  possession  of 
the  party,  is  withheld,  and  if  the  act  of  forgery  implies  a  confession, 
by  the  forger,  that  the  instrument  which  it  purports  to  imitate  is  valid, 
it  can  not  well  be  said  to  be  secondary  evidence,  because  it  does  not 
fall  within  the  reason  that  distinguishes  the  two  classes  of  proof.  Is 
it  always  within  the  power  of  the  prosecutor  to  prov«  the  charters  of 
banks  incorporated  by  our  sister  states  ?  That  they  may  be  procured 
by  taking  sufficient  pains  and  ample  time  is  not  doubted.  Certified 
copies  of  any  legislative  act  may  be  had  on  application  to  the  execu- 
tives of  the  states  of  Virginia  and  Tennessee.  But  under  our  consti- 
tution, an  accused  person  is  entitled  to  "a  speedy  public  trial."  He 
can  not  lawfully  be  detained,  and  committed  for  trial,  without  evi- 
dence. Nor  is  that  evidence,  on  a  question  of  commitment,  which  is 
no  evidence  on  a  final  trial.  What,  then,  would  be  the  effect  of  a 
rule  that  would,  indispensably,  require  the  production  of  the  act  in- 
corporating a  foreign  and  distant  bank  in  like  cases?  It  would  afford 
immunity  to  crime  in  innumerable  cases.  It  would  be  as  fatal  to  the 
success  of  many  necessary  prosecutions  for  counterfeiting  as  a  rule 
that  would  permit  the  forged  signature  of  the  officer  of  a  bank  to  be 
disproved  by  him  alone — a  rule  which  has  long  since  ceased  to  be  rec- 
ognized by  the  most  enlightened  tribunals  of  this  coiintry,  and,  at  this 
day,  is  not  law  in  England.  Hess  v.  The  State,  5  Ohio  Rep.  7; 
Commonwealth  v.  Cary,  2  Pick.  47. 

Some  courts  still  consider  the  testimony  of  experts  touching  the 
genuineness  of  .the  handwriting  as  secondary  and  inferior  evidence  to 
the  testimony  of  the  supposed  writer ;  others  avoid  the  general  mle 
by  assuming  that  the  testimony  of  each  is  primary  evidence,  while  all 
alike  admit  the  evidence  and  avoid  the  application  of  the  itile  which 
would  exclude  it.  So,  in  cases  of  many  public  officers,  proof  of  offi- 
cial character  is  permitted  by  parol  when  third  parties  make  the 
issue,  and  even  when  the  officer  is  a  party.  Thus  one  may  show  him- 
self to  be  a  constable  by  proving  his  own  acts  in  that  capacity,  and  by 
general  reputation;  Johnson  v.  Stedman,  3  Ohio  Rep.  94.     That  he 
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is  a  collector  of  taxes;  Eldred  v.  Sexton,  5  Ohio  Rep.  215.  The  rea- 
son of  the  decision  in  these  cases  is  applicable  here.  "It  is  more  con- 
sistent with  the  ends  of  justice  than  to  establish  a  contrary  rule."  It 
is  not  conclusive  evidence,  but  is  so  prima  facie,  and,  unless  contra- 
dicted, must  be  conclusive.  The  character  of  a  bank,  indeed,  whose 
paper  is  in  general  circulation,  performing  the  offices  of  money  in  a 
business  community  like  ours,  becomes  as  well  known  as  the  official 
character  of  a  constable  or  tax-gatherer  who  resides  amongst' us.  The 
people  in  general  are  as  well  informed  upon  the  subject  as  upon  many 
matters  of  public  history.  There  is  no  county  in  the  state  where  men  of 
integrity  can  not  be  found  competent  to  state  whether  paper,  the  money 
in  general  circulation  among  the  people,  is  the  paper  of  a  real  or  unau- 
thorized institution.  The  continuance  of  the  rule  that  has  obtained 
is,  therefore,  perfectly  consistent  with  the  security  of  individual  right; 
and,  while  it  subserves  public  convenience,  the  mere  fact  it  is  at  war 
with  a  technical  rule,  if  it  be  so  at  war,  furnishes  no  good  reason  for 
changing  the  practice.  «  «  * 
Judgment  affirmed. 

Note.  See,  also,  1886,  Stultz  v.  Turnpike  Co.,  48  N.  J.  L.  596;  1893,  Canal 
Street  G.  R.  Oo.  v.  Paas,  95  Mich.  372.  But  compare,  1888,  Plank-road  Co.  v. 
Hilton,  69  Mich.  115;  1899,  James  v.  State,  77  Miss.  370,  78  Am.  St.  Eep.527. 

As  to  injuries  to  non-dealers  generally  by  the  apparent  corporation,  it 
•would  seem  that  if  they  have  done  nothing  to  recogniz'e  the  corporate  exist- 
ence there  coLild  be  no  estoppel ;  yet  if  the  corporation  shows  it  is  a  c?e  facto 
one,  the  logic  of  the  cases  would  seem  to  be  that  a  non-dealer  who  is  not 
estopped  could  not  hold  members  individually  liable,  or  successfully  impeach 
the  corporate  existence,  even  if  hg  is  injured  by  such  de  facto  corporation  ; 
however,  if  the  apparent  corporation  can  not  show  that  it  has  acquired  a  de 
facto  existence  by  being  organized  under  a  valid  law,  in  good  faith,  followed 
by  corporate  acts,  a  non-dealer  could  ignore  the  apparent  corporate  esistence. 

NOTE  TO   ART   VI.      EXTENT    OF   THE    DOCTKINB    OF    ESTOPPEL. 

It  is  usual  to  say  that  in  order  to  obtain  a  de,  facto  corporate  existepne  there 
must  be  ajaiHiiflMLunder  which  to  organize,  an  amarent  cnmr>Ua,nc.e.  with  the 
law,  a  bona  fide  attempt  to  organize  under  the  law,  and  a  .Mser  of  corporate 
franchi^s.  isee  Jiiiiioti  on  (Jorporations,  §  72;  Clark  on  Corporations, 
§5  41,  42,'  and  Finnegan  v.  Noerenberg,  supra,  p.  614,  and  Society  Perun  v. 
Cleveland,  supra,  p.  617.  If,  therefore,  any  of  these  elements  are  wanting 
there  can  be  no  de  facto  corporation,  and  the  only  ground  for  holding  a  pre- 
tended corporation, iWhere  one  or  more  of  these  elements  is  wanting,  to  be 
Buch  must  be  upon  grounds  of  estoppel,  or  something  analogous  thereto.  It 
seems,  however,  that  there  is  no  perfect  basis  for  an  estoppel  except  against 
the  pretended  corporation  itself  or  its  members,  for  it  or  they  only  have  mis- 
led others  to  believe  it  to  be  a  corporaton.  No  one  who  contracts -wMh  such 
a  pfetended  corporation  as  a  corporation,  has  misled  it  or  its  members  as  to 
its  real  nature,  for  they  know  as  much  about  it  as  he.  The  most  that  cari  be 
said  is  that  the  party  so  contracting  is  willing  to  accept  the  corporate  security 
for  the  perforrnance  of  the  contract,  and  should  not  afterward  be  allowed  to 
insist  upon  a  different  security,  such  as  the  individual  or  partnership  liahility 
of  the  members.  The  fact  is,  he  has  not  misled  the  corporation,  but  it  has 
misled  him— yet,  perhaps,  not  to  his  damage,  when  he  willingly  accepted  the 
corporate  security.  Hence  it  would  not  be  equitable  to  claim  a  greater  secu- 
rity, when,  upon  being  offered  a  certain  security,  viz.,  the  corporate  security 
he  accepted^t.    This  is  hardly  an  estoppel,  but  rather  a  mere  term  of  the 
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contract,  upon  which  the  minds  of  the  parties  met,  although  it  was  false  in 
fact,  and  known  to  be  so  by  the  pretended  corporation  at  the  time. 

As  to  the  validity  of  the  law  under  which  the  corporation  claims  to  be  organ- 
ized, there  are  three  conceivable  conditions:  (1)  A  law  in  fact  prohibiting 
such  a  corporation.  (2)  No  law  at. all.  (3)  An  unconstitutional  law.  It 
would  seem  there  could  be  no  de  facto  corporation  in  either  case,  and  it  is 
generally  so  held.  Can  there  be  a  corporation  by  estoppel?  According  to  the 
decision'in  Boyce  v.  The  Trustee,  etc.,  supra,  p.  642;  Jones  v.  Aspen  Hard- 
ware Co.,  siipra,  p.  637,  and  Snyder  v.  Stndebaker,  supra,  p.  634,  there  could 
not  be  a  Corporation  under  any  circumstances  of  estoppel,  either  in  favor 
of  or  against  the  pretended  corporation ;  but  it  would  seem  that  estoppels 
might  arise  in  all  of  these  cases,  as  well  as  othersj  yet  in  the  first  two — 
a  prohibitory  law,  and  no  law  at  all — public  policy  might  override  all  grounds 
of  estoppel  and  say,  in  such  cases,  no  corporate  existence  should  be  recog- 
nized. See  Wright  v.  Lee,  2  S.  D.  596:  Empire  Mills  v.  Alston  Grocery  Co., 
15  S.  W.  Eep.  (Tex.  App.)  200,  505;  Building  and  Loan  Assn.  v.  Chamber- 
lain, 4  S.  D.  271,  56  N.  W.  Eep.  897 ;  Oregonian  E.  Co.  v.  Oregonian  E.  &  N. 
Co.,  28  Fed.  Eep.  233;  but  compare,  1870,  Smith  v.  Sheeley,  12  Wall.  (U.  S.) 
358,  and  1883,  Saunders  v.  Farmer,  62  N.  H.  572;  1898,  Carroll  v.  National 
Bank,  19  Wash.  639,  54  Pac.  Eep.  32. 

But  in  the  third  case — the  unconstitutional  law — many  cases  hold  there  can 
be  corporations  by  estoppel  (many  erroneously  calling  them  de  facto  corpora- 
tions). See,  1870,  Smith  v.  Sheeley,  12  Wall.  (U.  8.)  358;  1876,  St.  Louis  v. 
Shields,  62  Mo.  247 ;  1878,  McCarthy  v.  Lavasche,  89  111.  270,  supra,  p.  253 ; 
1878,  Dows  V.  Naper,  91  111.  ^4;  1880,  Freeland  v.  Insurance  Co."  94"Fa.  St. 
504;  1881,  McClinch  v.  Sturgis,  72  Maine  288;  1883,  Saunders  v.  Farmer,  62  N. 
H.  572 ;  1884,  Catholic  Church  v.  Tobbein,  82  Mo.  418,  on  424 ;  1887,  Fresno,  etc., 
Irrigation  Company  v.  Warner,  72  Cal.  379,  17  A.  &  E.  Corp.  Cas.  37 ;  1889, 
Winget  V.  Quincy  B.  &  H.  Assn.,  128  111.  67;  1892,  Wright  v.  Lee,  2  S.  D.  596, 
37  Am.  &  E.  C.  C.  588;  1893,  Building&  L.Assn.  v.  Chamberlain,  4  S.D.  271, 
44  Am.  &  E.  C.  C.  49;  1893,  Black  Eiver  Improvement  Co.  v.  Holway,  85 
Wis.  344;  1894,  Georgia  S.  &  F.  E.  Co.  v.  Mercantile  T.  &  D.  Co.,  94  Ga.  306; 
1895,  Coxe  v.  State,  144  N.  Y.  396;  1898,  Gardner  v.  Minn.  &  S.  L.  E.  Co., 
73  Minn. 517,  76  N.  W.  Eep.  282;  1899,  Eichards  v.  Minn.  Sav.  Bank,  75  Minn. 
196,  77  N.  W.  Eep.  822 ;  but  compare,  1889,  Eaton  v.  Walker,  76  Mich.  579, 
contra. 

As  to  the  next  two  requisites  of  de  facto  existence — apparent  compliance 
with  the  law,  and  bona  fide  attempt  to  organize— both  being  questions  of  fact, 
it  would  seem  that  estoppels  should  be  allowed  to  arise  as  in  other  cases.  But 
in  both  oT  these  cases  it  Should  be  remembered  that  the  law  will  not  allow  its 
privileges'fo  be  used,  even  if  literally  followed,  as  an  engine. foraccoaiplish- 
ing  frauds  (see  Metcalf  v.  Arnold,  supra,  p.- 97),  or  without  any  effort  in  good 
faith  to  comply  with  it  (as,  see  Montgomery  v.  Forbes,  supra,  p.  594,  and 
Walton  v.  Oliver,  supra,  p.  565). 

As  to  Mser,  it  seems  that  meeting,  subscribing  stock  and  completing  organ- 
ization is  sufficient  user  to  make  a  de  facto  existence,  if  the  other  elements  are 
present.  See,  1893,  Union  Water  Co.  v.  Kean,  52  N.  J.  Eq.  Ill,  44  Am.  &  E. 
C.  C.  13.  But  no  organization,  though  corporate  powers  are  claimed,  is  not 
such  user  as  makes  a  corporation  de  facto  See  Walton  v.  Oliver,  supra,  p.  665, 
and  Montgomery  v.  Forbes,  supra,  p.  594.  In  Eaton  v.  Walker,  76  Mich.  579, 
it  was  held  that  organization  under  an  unconstitutional  law,  and  assuming  to 
act  as  a  corporation,  was  not  such  user  as  made  a  de  facto  existence,  and,  un- 
der the  facts  of  that  case,  it  was  held  that  no  estoppel  arose.  See  Angell  & 
Ames,  §§  83,  172,  635-6;  Beach,  §§  13,  14,  866,  871;  Boone,  §§  104,  118,  121, 
239:  Clark,  ?§  43,  44;  Cook,  §  637;  Elliott,  §§  81-88;  Morawetz,  §§  750,  774, 
778 n ;  Taylor,  §§  146-151, 637-9, 739 ;  I  Thompson,  §§  518-533 ;  VII  Thompson, 
§  8213.  The  matter  is  closely  allied  to  the  subject  of  pleading  and  proof,  upon 
which  the  cases  are  in  much  conflict.  See,  infra,  §§  327-333. 
,    See  note  94  Am.  St.  K.  593. 
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ARTICLE  VII.  EFFECT  OF  FAILURE  TO  COMPLY  WITH  CONDITIONS, 
AND  NO  ESTOPPEL,  UPON  T^E  LIABILITY  OF  MEMBERS  OF  THE 
PRETENDED     CORPORATION;     THEORIES. 

Sec.  179.  (i)  Makes  the  associates  partners  (if  the  pretended 
corporation  was  for  a  business  purpose)  and  liable  as  such,  or 
with  the  rights  of  such. 

MARTIN  Et  Al.,  Appellants,  v.  FEWELL.' 

1883.     In  The  Supreme  Court  of  Missouri.     79,  Missouri  Rep. 

401-412. 

Hough,  C.  J.  .  This  is  an  action  of  assumpsit  by  plaintiffs  as 
partners  against  defendants  as  partners.  There  are  three ,  counts  in 
the  petition.  The  first  is  to,  recover  judgment  for  goods  alleged  to 
have  been  sold  by  plaintiffs  to  defendants,  March  30,  1877,  amount- 
ing to  $553.89;  the  second  count  is  for  goods  sold.  August  14,  1S77, 
amounting  to  $72.09,  and  the  third  is  for  goods  sold  Octoberg,  1877, 
amounting  to  $422.40.  In  addition  to  the  usual  averrpents  as  to  the 
sale  and  delivery  of  goods,  each  count  contains  substantially,  the  fol- 
lowing allegations:  That  at  the,  time  of  said  sales  the  defendants 
were  partners  in  the  retail  mercantile  business  in  Calbqun,  Henry 
county;  that  one  M.  Woods  was  the  general  agent  of  defendants,  and 
was  by  them  authorized  to  conduct,  manage  and  superintend  said 
business,  to  buy  and  sell  goods  and  merchandise,  and  to  do  all  things 
in  and  about  said  business  as  fully  as  if  he  were  himself  sole  owner 
thereof,  and  to  do  all  things  usual  and,  customary  to  be.  done,  by  rner- 
chants  carrying  on  that  sort  of  business ;  that  M.  Woods,  as  such 
agent,  and  with  the  knowledge, and  approbation  of  these  defendants, 
carried  on  said  business  under  the  name  "M.  Woods,"  and  the  de- 
fendants had  no  other  partnership  designation  ;  that  prior  to  Decem- 
ber, 1876,  plaintiffs  had  had  dealings  with  said  defendants,  and  had 
sold  and  delivered  to  them  goods  and  merchandise,  through  Woods  as 
defendant's  agent ;.  that  plaintiffs  had  nt  no  time  business  transactions 
with  Woods  in  any  other  capacity  than  as  agent  for  defendants. 

The  answer  contains  a  general  denial,  and  also  alleges  that  the 
goods  in  the  petition  mentioned  were  sold  and  delivered  by  plaintiffs 
to  the  "Calhoua  Grange  Store  Company,"  a  duly  organized  corpora- 
tion of  Missouri,  and  not  the  defendants;  that  the  certificate  of 'incor- 
poration was  duly  filed  in  the  recorder's  office  of  Henry  county,  on  , 

the  —  day  of ,,  1876,  and  on  May  18,  1877,  a  similar  certificate 

was  filed  with  the  secretary  of  state,,  and  on  the  same  day  the  said 
secretary  executed  to  said  Calhoun  Grange  Store  Company  a  certifi- 
cate of  incorporation  as  provided  by  law.  The  replication  is  a  gen- 
eral denial  of  the  new  matter  pleaded  in  the  answer.     *     *     * 

'  Only  part  of  the  opinion  given. 
43— WiL.  Cases. 
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At  the  request  of  the  defendants,  the  court  gave  the  following  in- 
structions : 

1.  If  the  jury  believe  frotti  the  evidence  that  prior  to  the  sale  of 
any  goods  by  the  plaintiffs  to  Woods  for  the  grange  store  in  question, 
the  defendants  had,  for  the  purpose  of  organizing  a  business  corpora- 
tion for  running  and  conducting  what  is  commonly  known  as  a  grange 
store,  agreed  to  subscribe  and  pay  shares  of  stock  to  such  organization, 
and  did  take  such  stock  with  such  understanding  and  for  such  pur- 
pose, and  took  initiative  measures  for  the  incorporation  of  said  busi- 
ness, and  organized  as  if  incorporated,  and  elected  directors  for  the 
management  and  control  of  said  association,  and  designated  said 
Woods  to  conduct  and  superintend  said  store  for  such  directors,  and 
did  make  and  acknowledge  the  articles  of  association  read  in  evidence, 
and  at  the  time  of  the  first  sale  of  any  goods  by  plaintiffs  to  said 
Woodsi  said  defendants,  through  directors,  were  acting  under  the 
said  articles  of  association  as  a  corporation,  arid  not  otherwise,  and 
the  said  Woods  had  no  a:uthority  from  them  to  buy  goods  except  as. 
the  agent  of  said  association,  then,  although  said  articles  of  incorpo- 
ration may  not  have  been  filed  and  recorded'  as  by  statute  provided, 
the  defendants  are  not  liable  as  partners  to  the  plaintiffs  for  any  goods 
bought  of  them  by  said  Woods. 

2.  Even  though  the  articles  of  association  read  iti  evidence  were 
not  filed  with  the  secretary  of  state,  yet,  if  defendants  were  acting 
alone  under' such  articles  of  association,  claiming  to  be  a  corporation, 
such  omission  to  file  the  same  with  the  secretary  of  state  did  not,  of 
itself,  miake  the  defendants  liable  as  partners  for  any  goods  bought  for 
the  store  after  said  articles  were  actually  drawn  up,  signed  and  ac- 
knowledged.    *     *     * 

The  court,  of  its  own  motion,  gave  the  following  instruction  to  the 
jury: 

If  you  believe  from  the  evidence  that  the  defendants,  or  some  of 
them,  in  the  fall  of  1875,  or  in  the  spring  of  1876,  made  an  agreement 
with  each  other  to  contribute  money  or  capital  for  the  purpose  of  car- 
rying on  the  business  of  buying  and  selling  merchandise  for  their 
mutual  profit,  and  that  they  did  so  contribute  and  carry  on  said  busi- 
ness, either  personally  or  by  their  agent,  then  such  of  defendants  as 
did  these  things  became  and  were  partners  in  such  business,  and  each 
partner  was  individually  liable  for  all  the  partnership  debts,  provided 
that  it  does  not  further  appear  from  the  evidence  that  they  did  not 
intend  to  act  and  carry  on  business  as  partners,  but  that  they  intended 
to  do  business  as  an  incorporated  company  and  each  one  to  be  liable 
■  only  for  the  amonnt  of  his  stock. 

Upon  the  giving  of  these  instructions  the  plaintiffs  took  a  nonsuit, 
and  on  the  refusal  of  the  court  to  set  the  same  aside,  they  appealed  to 
this  court.     *     *     * 

The  only  question  remaining  to  be  determined  is  whether,  on  the 
facts  stated  in  the  first  and  second  instructions  given  at  the  instance  of 
the  defendants,  and  in  the  instructions  given  by  the  court  of  its  own 
motion,  the  defendants  are  liable  as  co-partners.  Neither  the  case  of 
Hurt  V.  Salisbury,  55  Mo.  311,  nor  that  of  Richardson  v.  Pitts,  71 
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Mo.  128,  relied  upon  by  the  counsel  for  the  plaintiffs,  furnishes  a  dis- 
tinct answer  to  this  inquiry.  The  first  case  was  a  suit  upon  a  note 
executed. by  certain  individuals  as  directors  assuming  to  represent  a 
corporation  which  had  no  legal  existence,  and  this  court  held  that  the 
parties  who  signed  the  note  were  liable  thereon.  In  the  case  last 
named  certain  members  of  an  inchoate  corporation,  whose  incorpora- 
tion was  incomplete  by  reason  of  a  failure  to  file  the  articles  of  associa- 
tion with  the  secretary  of  state,  advanced  money  for  the  benefit  of  the 
joint  enterprise  under  obligations  incurred  by  them  upon  the  supposi- 
tion, that  the  association  was  duly  incorporated,  and  they  were  ad- 
judged to  be  entitled  to  contribution  from  their  associate  members 
beyoiid  the  amount  of  stock  severally  subscribed  for  by  such  associ- 
ates.- The  effect  of  this  decision  is  to  create  the  relation  and  liability 
of  partners  as  between  the  members  of  an  unincorporated  association, 
so  far  as  the  debts  of  the  association  contracted  in  good  faith  and  paid 
by  any  pf  its  members  are  concerned,  and  to  establish  a  different  rule 
from  that  laid  down  in  Ward  v.  Brigham,  127  Mass.  24.  The  de- 
cision of  this  court  is  supported  by  the  cases  of  Hill  v.  Beach,  12  N^ 
J.  Eq.  31 ;  Hodgson  v.  Baldwin,  65  111.  532;  Flagg  v.  Stowe,  85  111. 
164.      Vide^  also,  Ferris  v.  Thaw,  72  Mo.  446.  ; 

In  Pettis  V.  Atkins,  60  111.  454;  Bigelow  v.  Gregory,  73  111.  197;: 
Abbott  V.  Smelting  Co.,  4  Neb.  416;  Frost  v.  Walker,  60  Maine 
468;  Wells  V.  Gates,  18  Barb.  554;  National  Union  Bank  v.  Lan- 
don,  45  N.  Y.  410,  and  Tappan  y.  Bailey,  4  Met.  529,  it  is  held  that 
members  of  an  unincorporated  association,  notwithstanding  their  sub- 
scription and  payment  for  a  specified  number  of  shares  of  the  capital 
stock  of  the  association,  are  liable  as  coTpartijers  for  the  debts  of  the 
association.  These  decisions  we  regard  as  applicable  to  the  case  at 
bar.  By  reference  to  the  testimony  it  will  be  seen  that  in  1875,  more 
than  a  year  before  the  articles  of  association  were  signed  by  the  de- 
fendants, the  store  was  established  and  shares  of  stock  were  subscribed 
for  and  Woods  was  appointed  to  make  the  purchases  and  superintend 
the  sales.  All  this  was  done,  it  is  true,  with  the  understanding  that 
the  promoters  of  the  enterprise  were  to  become  a  corporation,  and  the 
purpose  of  the  promoters  undoubtedly  was  to  limit  their  liability  to 
the  amounts  severally  subscribed  by  them. 

If  by  reason  of  an  unexecuted  intention  to  become  a  corporation 
the  defendants  could  carry  on  the  business  of  merchandising  from 
1875  until  May,  1877,  without  incurring  in  the  meantime  the  liability 
of  partners,  we  do  not  see  why  they  could  not  have  continued  so  to 
act  as  a  corporation  for  a  much  longer  period,  buying  and  selling 
through  an  agent,  and  enjoying  all  the  privileges  of  a  corporation 
without  being  liable  to  be  sued  as  such.  No  mere  intention  on  the 
fart  of  the  members  of  an  unincorporated  association  to  be  a  corpo- 
ration ivill  suffice  to  restrict  their  individual  liability  to  that  imposed 
by  the  statute  upon  corporate  shareholders.  Not  being  a  corporation., 
their  liability  can  not  be  a  corporate  liability.,  but  must  be  that  of  a 
joint-stock  company,  unless  the  provisions  of  the  statute  in  relation 
to  limited  partnerships  shall  have    been   complied  with.,  of  which 
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there  is  not  even  the  slightest  intimation  in  this  case.  There  is  no 
question  but  that  the  goods  were  purchased  by  Woods  of  the  flaintiffs 
for  the  defendants,  and  went  into  the  store  of  the  defendants,  and 
were  sold  by  Woods  for  their  benefit,  and  a  ruling  which  would  turn 
the  plaintiffs  out  of  court,  and  compel  them  to  collect  the  whole 
amount  of  their  claims  from  Woods,  or  the  directors  in  charge,  who 
could  in  turn  go  against  the  defendants  for  contribution  under  the 
decision  of  this  court  in  Richardson  v.  Pitts,  supra,  would  be  not 
only  manifestly  unjust,  but  utterly  indefensible.  Under  the  logic  of 
the  case  last  cited,  the  defendants  are  liable  as  partners  directly  tp  the 
plaintiffs  for  the  debts  of  the  association  incurred  before  they  became 
incorporated. 

For  the  deots  incurred  after  they  became  a  corporation,  their  lia- 
bility will  depend  upon  the  fact  of  actual  notice  of  their  incorpora- 
tion to  the  plaintiffs  at  the  time  such  debts  were  incurred.  When 
partners  have  dealt  as  such  with  a  seller,  and  after  becoming  incor- 
porated, continued  to  deal  as  before,  having  their  bills  made  in  the 
same  way,  without  giving  any  notice  of  their  altered  condition,  they 
will  continue  to  be  liable  as  partners,  unless  the  seller  have  knowl- 
edge thereof  derived  from  some  other  source.  Whether  the  plaintiffs 
had  such  notice  or  knowledge  is  a  question  of  fact  for  the  jury. 

For  the  reasons  given,  the  judgment  will  be  reversed,  and  the  cause 
remanded.     All  the  judges  concur. 

Note.  See,  1857,  Abbott  v.  Aspinwall,  26  Barb.  (N.  Y.)  202;  3868,  Hill  v. 
Beach,  12  N.  J.  Eq.  31 ;  1866,  Medill  v.  Collier,  16  Ohio  St.  599 ;  1874,  Stowe  v. 
Flagg,  72  111.  397;  1874,  Whipple  v.  Parker,  29  Mich.  369;  1877,  Flaggy. 
Stowe,  85  111;  164;  1878,  Jessup  v.  Carnegie,  12  Jones  &  S.  (N.  Y.)  260;  1880, 
Ferris  v.  Thaw,  72  Mo.  446;  1881,  Coleman  v.  Coleman,  78  Ind.  344;  1881, 
Kaiser  v.  Lawrence  Sav.  Bank,  56  Iowa  104,  41  Am.  Rep.  85 ;  1883,  Clegg  v. 
Hamilton  &  W.  Co.  G.  Co.,  61  Iowa  121 ;  1884,  Eobinson  v.  Harris,  5  Ky.  L. 
E.  928 ;  1884,  Bamberger  v.  White,  6  Ky.  L.  E.  292 ;  1885,  Smith  v.  Warden,  86 
Mo.  382;  3  891,  Empire  Mills  v.  Alston  Grocery  Co.,  4  Texas  App.  346, 12  L.  R. 
A.  366;  1895,  Taylor  v.  Branham,  35  Fla.  297,  17  So.  Eep.  552;  1895.  Jones  v. 
Aspen  Hardware  Co.,  21  Colo.  263,  52  Am.  St.  Eep.  220,  supra,  p.  637;  1896, 
Lehman  v.  Knapp,  48  La.  Ann.  1148, 20  So.  Eep.  674 ;  1896,  New  York  Nat'l  Ex. 
Bank  v.  Crowell,  177  Pa.  St.  313,  35  Atl.  Rep.  613;  1897,  Liebold  v.  Green,  69 
111.  App.  527;  1898,  Weir  Furnace  Co.  v.  Bodwell,  73  Mo.  App.  389;  1899, 
Hequembourg  v.  Edwards,  155  Mo.  514,  50  S.  W.  Eep.  908;  1899,  Christian  & 
C  G  Co.  V.  Fmitdale  L.  Co.,  121  Ala.  340,  25  So.  Eep.  566.  But  see,  supra, 
p.  625.  Beach,  §162;  Clark,  §45;  Elliott,  §83;  Morawetz,  §748;  Taylor, 
§§  148,  739;  I  Thompson,  §§  218,  506;  III  Thompson,  §§  2940,  2968-2993. 
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Sec.  180.  (2)  Does  not  result  in  a  partnership  liability;  but  if 
any  liability,  either  a  corporate  one,  or  one  resting  only  upon 
those  who  have  participated  in  the  acts,  or  authorized  them 
to  be  done,  or  ratified  them. 

FAY  AND  Another  v.  NOBLE  and  Othebs. 

185 1.     In  the  Supreme  Judicial  Court  op  Massachusetts.     7 
Cushing's  (Mass.)  Rep.  188-194. 

This  was  a  replevin  for  seventy-two  tons  of  pig  iron.  The  defend- 
ants pleaded  the  general  issue,  and  specified  in  defense  a  title  ,in  them- 
selves under  a  mortgage  from  the  West  Boston  Iron  Company. 

At  the  trial  in  the  court  of  common  pleas,  before  Wells,  C.  J., 
the  following  facts  were  in  evidence:  "Prior  to  May,  1848,  Leonard 
Fuller  and  one  Kendall  owned  and  carried  on  at  Boston  a  rnachine 
shop  and  an  establishment  for  making  iron  castings.  On  the  22A.  of 
March,  1848,  they,  with  others,  were  incorporated  as  a  manufactur- 
ing corporation,  under  the  name  of  the  West  Boston  Iron  Company, 
for  the  purpose  of  carrying  on  the  same  business  (St.  1848,  ch.  70,  8 
Special  Laws  879);  and  in  May,  1848,  attempted  to  and  supposed 
they  did  organize  as  such  corporation ;  and  Fuller  and  Kendall  then 
transferred  the  real  and  personal  estate  employed  by  them  in  said 
business  to  the  corporation,  receiving  payment  therefor  in  shares  of 
stock  in  the  corporation.  The  shares  so  received  by  Fuller  amounted 
to  more  than  three-fourths  of  the  whole  number  of  shares  into  which 
the  capital  stock  purported  to  have  been  divided.  From  the  time  of 
this  supposed  organization  until  November,  1848,  Fuller  acted  as  the 
general  agent  of  the  company,  and,  on  the  25th  of  September,  1848, 
purporting  to  act  in  that  capacity,  borrowed  money  of  the  plaintiffs, 
gave  the  note  of  the  company  therefor,  and  conveyed  the  pig  iron  in 
question  to  the  plaintiffs  as  collateral  security  for  its  payment. 

The  plaintiffs  put  into  the  Case  the  records  of  said  supposed  organ- 
ization and  of  the  proceedings  under  the  same,  and  contended  that,  from 
an  inspection  of  these  records,  it  appeared  the  company  had  not  been 
legally  organized  as  a  corporation ;  and  so  the  court  rules  against  the 
objection  of  the  defendants.  Two  witnesses,  called  by  the  plaintiffs, 
testified,  in  answer  to  questions  by  the  defendants,  that  the  proceed- 
ings therein  recorded  were  truly  set  forth.  To  this  evidence  the 
plaintiffs  objected,  but  the  judge  admitted  it  as  evidence  of  the  actual 
agreement  of  the  associates  among  themselves  whether  they  were  to 
be  regarded  as  corporators,  as  partners  or  otherwise,  as  to  the  manner 
in  which  the  business  should  be  transacted  and  of  the  extent  of  the 
authority  given  to  Fuller  as  their  agent. 

In  November,  1848,  a  reorganization  of  the  company  as  a  corpo- 
ration took  place,  and  on  the  14th  of  that  month  the  corporation  so 
reorganized  conveyed  all  their  property  to  the  defendants  by  the  mort- 
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gage  relied  on  by  the  defendants,  who  took  possession  under  this  mort- 
gage of  the  iron  in  controversy. 

The  plaintiffs  requested  the  judge  to  instruct  the  jury,  among  other 
things,  that,  as  there  had  been  no  legal  organization  of  the  corpora- 
tion at  the  time"  of  the  conveyance  to  the  plaintiffs,  the  parties  then 
holding  shares  therein  and  conducting  the  business  for  their  common 
benefit  were  in  law  to  be  deemed  partners,  and  could  not,  by  any 
agreement  among  themselves  limit  the  power  of  the  members  as  such 
so  as  to  affect  the  plaintiffs,  unless  knowledge  of  such  limitation  was 
brought  home  to  the  plaintiffs,  the  burden  of  proving  which  was  on 
the  defendants ;  that  Fuller,  as  one  of  the  partners  and  the  managing 
partner  and  principal  owner,  had  full  powers  to  give  the  notes  of  the 
company  to  raise  money  and  pledge  their  property  for  the  payment 
thereof ;  and  that  although  Fuller  dealt  with  the  plaintiffs  as  agent, 
they  were  not  estopped  to  show  and  avail  themselves  of  the  fact  that 
he  was  actually  a  partner  and  principal  owner. 

The  presiding  judge  submitted  the  case  to  the  jury,  with  instruc- 
tions upon  this  point,  of  which  the  following  is  the  material  part: 

"The  proceedings,  prior  to  November,  1848,  did  not  prove  a  legal 
organization  of  the  corporation,  and  consequently  no  corporate  acts 
were  done  prior  to  November,  1848,  when  the  new  organization  was 
effected.  But,  although  not  acting  as  a  corporation,  the  individual  as- 
sociates were  acting  as  an  association  connected  together  for  the  pur- 
pose of  carrying  on  business ;  this  association  was  not  necessarily  a 
partnership,  with  the  usual  powers  and  liabilities  of  a  partnership, 
but  it  was  a  question  of  fact  what  were  the  terms  of  this  agreement  of 
association  ;  and  it  being  testified  and  proved  that  the  writings  offered 
as  records  of  the  corporation  contained  a  true  statement  of  the  acts  of 
the  associates,  these  writings  were  admissible  evidence  to  prove  the 
actual  agreement  of  the  associates  as  between  themselves ;  and  it  was 
for  the  jury,  from  this  and  other  evidence,  to  determine  what  this 
agreement  of  association  was.  If  it  was  a  partnership  without  any 
limitation  as  to  the  powers  of  the  individual  members,  each  partner 
had  a  right  to  bind  the  partnership  by  a  contract  made  for  partnership 
purposes ;  and  among  other  powers,  had  a  right  to  borrow  money  in 
the  name  of  the  partnership,  and  pledge  the  partnership  property  as 
security  for  repayment.  It  was,  however,  competent  for  partners  to 
limit  the  powers  of  individual  members  of  the  company  by  an  agree- 
ment that  the  conduct  of  the  business  should  be  confided  wholly  to 
the  management  of  agents  chosen  for  that  purpose ;  and  where  this 
was  done,  a  partner  not  selected  as  agent  could  not  bind  the  company 
by  an  agreement  with  an  individual  who  knew  the  fact  that  the  power 
of  transacting  the  business  of  the  concern  had  been  delegated  to  these 
agents." 

The  jury  returned  a  verdict  for  the  defendants,  and  the  plaintiffs 
excepted. 

B1GELOW-,  J.  Upon  the  evidence  introduced  at  the  trial  of  this  case 
in  the  court  below,  the  presiding  judge  ruled  that  prior  to  November, 
1848,  there  was  no  legal  organization  of  the  corporation  called  the 
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West  Boston  Iron  Company,  and  therefore  no  corporate  acts  were 
done  prior  to  that  time.  The  whole  case  was  tried  and  submitted  to 
the  jury  on  this  assumption.  As  this  point  was  so  niled  at  the  request 
of  the  plaintiffs,  and  as  the  verdict  was  in  favor  of  the  defendants,  no 
exception  was  taken  thereto,  and  we  are  not  called  upon  to  determine 
its  correctness. 

The  plaintiffs  contended  an<J  asked  the  court  to  rule  that  inasmuch 
as  there  had  been  no  legal  organization  of  said  corporation  prior  to 
November,  1848,  the  parties  holding  shares  in  said  unorganized  cor- 
poration were  in  law  to  be  deemed  co-partners  and  subject  to  all  lia- 
bilities as  such.  The  court  did  not  give  this  precise  instruction  to  the 
jury,  but  directed  them  in  substaince  that  said  parties,  by  virtue  of 
their  being  subscribers  for  and  holders  of  stock  in  said  company,  were 
either  general  co-partners,  with  the  usual  powers  and  liabilities  as 
such,  or  co-partners  acting  under  certain  restrictions  and  limitations 
as  to  the  rights  and  duties  of  individual  members  and  through  an 
agent  with  limited  authority,  and  it  was  left  to  the  jury  to  determine 
upon  the  nature  and  character  of  this  co-partnership,  and  also  the  au- 
thority of  Fuller  as  agent  or  co-partner  to  act  in  its  behalf. 

It  seems  to  us,  upon  cai'eful  consideration  of  the  case,  that  these 
instructions  were  not  warranted  by  the  facts  proved,  and  although 
they  do  not  form  the  precise  ground  of  the  exceptions  taken  by  the 
plaintiffs,  yet  we  think  them  so  erroneous  as  to  render  it  necessary  to 
order  the  case  to  a  new  trial. 

We  are  not  aware  of  any  authority,  certainly  none  was  cited  at  the 
argument,  to  warrant  the  instruction  that  in  consequence  of  an  omis- 
sion to  comply  with  the  requisitions  of  law  in  the  organization  of  a 
corporation,  by  which  its  proceedings  were  rendered  void,  persons 
who  had  subscribed  for  and  taken  stock  in  the  company  thereby  be- 
came co-partners.  The'  doctrine  seems  to  us  to  be  quite  novel  and 
somewhat  startling.  Surely  it  can  not  be,  in  the  absence  of  all  fraud- 
ulent intent  (and  none  was  proved  or  alleged  in  this  case),  that  such 
a  legal  result  follows  as  to  fasten  on  parties  involuntarily,  for  such  a 
cause,  the  enlarged  liability  of  co-partners  ;  a  liability  neither  contem- 
plated nor  assented  to  by  them.  The  very  statement  of  the  proposi- 
tion carries  with  it  a  sufficient  refutation.  No  such  result  can  follow 
unless  a  principle  of  law  be  established,  founded  on  np  authority,  and 
required  by  no  public  exigency.  Corporations  are  known  and  recog-  ■ 
nized  legal  entities,  with  rights  and  powers  clearly  defined  and  well 
understood,  and  wholly  distinct  and  different  from  those  of  individuals 
and  co-partnerships.  Persons  who  subscribe  for  and  take  stock  in  them 
are  subject  to  certain  fixed  and  limited  liabilities,  which  they  volunta- 
rily assume,  and  these  liabilities  are  not  to  be  extended  and  enlarged 
so  as  to  affect  innocent  parties  beyond  the  letter  of  the  law.  A  co- 
partnership can  not  take  upon  itself  the  functions  of  a  corporation, 
nor  can  a  corporation  or  its  members  be  made  subject  to  the  liabilities 
of  a  copartnership,  in  the  absence  of  all  statutory  provisions  imposing 
such  liabilities.  The  personal  liability  of  the  members  of  a  joint- 
stock  company  or  co-partnership  is  inconsistent  with  the  character  and 
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nature  of  a  corporation,  of  which  the  law  properly  recognizes  only 
the  creature  of  the  charter,  and  knows  not  the  individuals.  Ang.  & 
Ames  on  Corp.,, 535,  536.  On  looking  into  Revised  Statutes,  ch. 
38  and  44,  to  the  provisions  of  which  the  corporation  in  question  was 
made  subject,  we  find  various  enactments  by  which  officers  and  mem- 
bers are  made  individually  liable  for  debts  contracted  by  corporations 
in  case  of  non-compliance  with  certain  requisitions ;  but  no  provision 
is  made  by  which  such  individual  liability  attaches  by  reason  of  any 
omission  to  organize  in  the  manner  prescribed  by  law.  The  statute, 
it  is  true,  prescribes  the  mode  of  organization,  but  it  annexes  no  pen- 
alty or  liability  to  the  neglect  or  omission  to  comply  with  it.  We  are 
unable  to  see,  therefore,  any  principle  of  law  upon  which  the  instruc- 
tions given  to  the  jury  on  this  point  can  rest. 

It  follows,  as  a  necessary  consequence  of  what  we  have  already 
said,  that  the  records  of  the  corporation  were  improperly  admitted  and 
submitted  to  the  jury  as  evidence  of  an  agreement  or  understanding 
among  the  shareholders  in  the  coi-poration  as  to  their  own  rights  and 
liabilities. as  members  of  a  co-partnership,  and  of  the  extent  of  author- 
ity given  to  Fuller  as  agent  of  such  co-partnershipl  They  were  not 
made  or  kept  for  any  such  purpose.  They  were  only  the  records  and 
by-laws  of  a  corporation,  not  the  agreements  of  individuals,  in  the  na- 
ture of  articles  of  co-partnership;  and  they  could  have  no  legitimate 
tendency  to  prove  the  facts  for  which  they  were  offered  and  used  at 
the  trial. 

Without  examining  at  greater  length  the  rulings  of  the  court  set  out 
in  the  bill  of  exceptions,  we  think  it  manifest  that  the  whole  trial  pro- 
ceeded under  a  misapprehension.  If  the  court  were  correct  in  decid- 
ing that  there  was  no  organization  of  the  corf  oration^  and  that  all  its 
proceedings  were  void,  the  case  resolved  itself  into  a  few  simple  ele- 
tnents.  Being  unorganized,  and  incompetent  to  act  as  a  corporation, 
it  could  not  create  agents,  or  confer  any  authority  on  any  one  to  act  in 
its  behalf,  and  therefore  all  those  who  acted  or  purported  to  agt  as  its 
agents  were  acting,  without  authority.  There  was  no  principal  to 
appoint  cm  agent.  It  is  a  familiar  principle  of  law  that  a  person 
who  acts  as  agent  without  authority  or  without  a  principal  is  him- 
self regarded  as  a  principal,  and  has  all  the  rights  and  is  subject  to 
all  the  liabilities  of  a  principal.  Story  on  Agency,  section  264.  If  a 
person,  purporting  to  act  as  agent  of  a  corporation  which  had  no 
valid  existence,  makes  contracts  and  does  other  acts  as  its  agent,  he 
becom.es  the  principal,  and  is  personally  liable  therefor.  If  he  pur- 
chases property,  as  agent,  without  authority,  the  title  vests  in  him,  so 
far  at  least  as  regards  third  persons,  and  he  has  the  sole  right  to  dis- 
pose of  it  to  others.  Story  on  Agency,  section  264a,  note  ;  Hampton 
V.  Speckenagle,  9  S.  &  R.  212.  Applying  this  principle  to  the  case 
at  bar,  it  is  very  clear  that  Fuller  was  not  the  agent  of  a  co-partner- 
ship, for  none  existed;  he  was  not  the  agent  of  individuals,  as  such, 
because  he  was  not  authorized  to  act;  he  was  not  the  agent  of  the 
West  Boston  Iron  Company,  because  if  the  court  were  right  in  decid- 
ing that  it  had  never  organized,  and  that  its  proceedings  were  void. 
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it  never  had  the  fower  to  appoint  him  agent.  Clearly^  then,  he 
acted  without  authority  from  any  one.  If  he  purchased,  he  pur- 
chased for  himself.  In  him  only  did  the  property  vest.,  and  as 
against  all  but  the  vendors  he  had  the  sole  right  to  dispose  of  it  to 
others.  In  this  view,  the  question  of  co-partnership  vihich  was  sub- 
mitted to  the  jury  was  wholly  immaterial,  and  diverted  their  atten- 
tion from  the  real  point  in  issue.  We  are  therefore  of  opinion  that 
there  was  a  mistrial,  and  that  the  verdict  must  be  set  aside  and  a  new 
trial  had  at  the  bar  of  this  court. 

To  same  effect,  1879,  Ward  v.  Brigham,  127  Mass.  24 ;  First  National  Bank 
V.  Almy,  117  Mass.  476;  Trowbridge  v.  Scudder,  11  Cush.  83;  1892,  Ruther- 
ford V.  Hill,  22  Ore.  218,  29  Am.  St.  R.  596;  Humphreys  v.  Mooney,  6  Colo. 
282;  Gartaide  Goal  Oo.  v.  Maxwell,  22  Fed.  Rep.  197. 

See  the  following  oases  holding  there  is  not  necessarily  a  partnership  liabil- 
ity; many,  however,  are  cases  of  estoppel.  1846,  State  v.  How,  1  Mich. 
(1  Man.)  512;  1872,  Blanchard  v.  KauU,  44  Cal.  440;  1874,  Fuller  v.  Rowe,  57 
N.  Y.  23;  1880  Humphreys  v.  Mooney,  5  Colo.  282;  1884,  Gartside  Coal  Co. 
V.  Maxwell,  22  Fed.  Rep.  (U.  S.  C.  C.)  197 ;  1885,  Johnson  v.  Corser,  34  Minn. 
355;  1890,  Snider's  Sons'  Oo.  v.  Troy,  91  Ala.  224,  suprg,,  p.656;  1890,  Cory  v. 
Lee,  93  Ala.  468, 8  So.  Rep.  694;  1892,  Rutherford  v.  Hill,  22  Ore.  218,  29  Am. 
St.  R.  596;  1894,  Railroad  Gazette  v.  Wherry,  58  Mo.  App.  423;  1894,  Wilson 
Cotton  Mills  V.  C.  C.  R.  Cotton  Mills,  115  N.-  C.  475;  1895,  Clark  v.  Richard- 
son, 17  Ky.  L.  Rep.  514,  31 S.  W.  Rep.  878;  1895,  First  National  Bank  v.  Harper, 
61  Minn.  375,  63  N.  W.  Rep.  1097;  18t)5,  American  Mirror  &  G.  B.  Co.  v.Bulk- 
lev,  107  Mich.  447,  65  N.  W.  Rep.  291;  1896,  First  Nat'l  Bank  v.  Dovetail  B. 
&  G.  Co.,  143  Ind.  534,  42  N.  E.  Rep.  924;  1896,  Gow  v.  Collen  &  P.  L.  Co.,  109 
Mich.  45,  66  N.  W.  Rep.  676 ;  1896,  Hogue  v.  Capital  Nat'l  Bank,  47  N.  B.  929, 
66  N.  W.  Rep.  1036;  1897,  Sentell  v.  Hewitt,  50  La.  Ann.  3,  22  So.  Rep.  970; 
1898,  Cole  V.  Great  B.  L.  &  L.  Co.,  8  Kan:  App.  860,  54  Pac.  Rep.  920;  1899, 
Richards  v.  Minn.  Sav.  Bk.,  75  Minn.  196,  77  N.  W.  Rep.  822.  See,  also, 
supra,  p.  625;  text-book  references,  supra,  p.  672;  1903,  Caiinon  v.  Brush  El. 
Co.,  96  Md:  446,  94  Am.  St.  R.  584,  54  Atl.  121. 


Title  IV.  ^  The  Body  Corporate,  Its  Anatomy,  Internal 
Structure  and  Constitution. 


CHAPTER  8. 

MEMBERS,  PARTS,  ORGANS  OF  ACTION,  WITH  THEIR  FUNC- 
TIONS AND  MUTUAL  RELATIONS. 

Subdivision  I.    Members,  Integral  Parts  and  Organs  of 

Action. 


article    I.       MEMBERS. 

Sec.  181.     Necessity  of  members. 

"It  is  plains  that  a  joint-stock  company  or  trading  corporation  can 
not  possibly  exist  without  stockholders  or  members.  It  would  be  a 
contradiction  in  terms  to  speak  of  an  association  existing  without  as- 
sociates composing  it."      i  Morawetz,  §  33. 

Note.    See,  also,  supra,  §§  96,  97. 


Sec.  182.     Acquisition  of  membership. 

(i)  Non-stock  companies. 

THE  AMERICAN  LIVE  STOCK  COMMISSION  COMPANY  v.  THE 
CHICAGO  LIVE  STOCK  EXCHANGE.' 

1892.     In  THE  Sup&EME  Court  of  Illinois.     143  111.  Rep.  210- 
241,  36  Am.  St.  Rep.  385. 

[Bill  by  commission  company  against  stock  exchange  for  an  in- 
junction.] 

Mr.  Chief  Justice  Bailey.  *  *  *  The  live  stock  exchange  is  a  cor- 
poration, not  for  pecuniary  profit,  organized  March  13,  1884,  under  the 
laws  of  this  state,  the  objects  for  which  it  was  organized,  as  declared 
by  its  articles  of  incorporation,  being:  "To  establish  and  maintain 
a  commercial  exchange ;  to  promote  uniformity  in  the  customs  and 

1  Statement  of  facts  abridged  and  rearranged.  Arguments  omitted,  and 
only  so  much  of  opinion  given  as  relates  to  the  single  point. 
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usages  of  our  merchants ;  to  provide  for  the  speedy  adjustment  of  all 
disputes  between  its  members;  to  facilitate  the  receiving  of  live  stock, 
as  well  as  provide  for  good  management  and  the  inspection  thereof, 
thereby  guarding  against  the  sale  or  use  of  unsound  or  unhealthy 
meats ;  to  secure  to  members  a  corporation  in  furtherance  of  their 
legitimate  purposes."  Said  corporation  has  no  capital  stock,  and  is 
itself  engaged  in  no  commercial  business,  but  limits  its  corporate  en- 
terprise to  furnishing  to  its  members  facilities  for  carrying  on,  each 
for  himself,  the  business  of  buying,  selling  and  dealing  in  live  stock, 
meats  and  other  like  commodities,  and  to  adopting  and  enforcing  by- 
laws, rules  and  regulations  by  which  the  business  of  its  members  shall 
be  conducted  and  governed  [pp.  225-6]. 

The  complainant  is  a  joint-stock  corporation,  organized  May  3,  1889, 
under  the  laws  of  this  state,  with  a  capital  stock  of  $100,000,  divided 
into  shares  of  $100  each,  the  shareholders  consisting  principally,  if 
not  exclusively,  of  persons  and  firms  engaged  in  the  business  of  ship- 
ping live  stock  to  the  Union  Stock  Yards  at  Chicago  for  sale.  The 
principal  office  of  said  corporation  is  located  at  the  stock  yards,  and 
the  objects  for  which  said  corporation  was  formed,  as  declared  by  its 
articles  of  incorporation,  are  as  follows : 

"To  engage  in  the  business  of  buying,  selling  and  handling  live 
stock  upon  commission  at  the  Union  Stock  Yards,  state  of  Illinois,  and 
at  such  other  points  throughout  the  United  States  as  may  be  deemed 
advisable,  and  also  to  encourage  the  stockholders  of  said  corporation 
to  raise,  improve,  feed  and  ship  to  market  live  stock;  and  in  order  to 
better  effectuate  said  latter  object,  it  is  hereby  expressly  stipulated  and 
agreed  by  and  between  the  parties  hereto,  that  the  net  earnings  of 
said  corporation  shall  be  distributed  among  the  stockholders  thereof 
annually  in  the  following  manner,  to  wit :  Sixty-five  per  cent,  of  said 
net  earnings  shall  be  distributed  to  said  stockholders  in  the  ratio  of 
the  number  of  stock  shipped  by  each  stockholder  to  the  said  corpora- 
tion for  sale  during  the  current  year  for  which  said  dividend  shall  be 
declared,  and  the  remaining  35  per  cent,  of  said  net  earnings  shall  be 
distributed  to  the  shareholders  in  said  corporation  in  ihe  ratio  of  the 
amount  owned  by  each  shareholder  in  said  corporation.  It  is  hereby 
further  expressly  agreed  and  stipulated  that  no  one  person  shall  have 
the  right  to  subscribe  for  or  own  rflore  than  twenty-five  shares  of  stock 
in  said  corporation  at  any  time  during  the  existence  of  said  proposed 
corporation." 

Said  corporation,  on  being  organized,  appointed  Rogers  as  its  man- 
ager, and  he  applied  for  admission  as  a  member  of  the  exchange', 
and  was  admitted  a  member  thereof,  his  initiation  fee  being  paid  by 
the  presentation  of  an  outstanding  certificate  of  membership  which 
had  been  purchased  with  the  money  of  the  complainant.  The  evi- 
dence shows,  and  upon  this  point  there  seems  tO'  be  no  dispute,  that 
when  Rogers  applied  for  membership  no  disclosure  was  made  by  him 
as  to  the  plan  upon  which  the  complainant  corporation  was  organ- 
ized, and  particularly  the  obligation  which  it  assumed  by  its  articles 
of  incorporation,  to  distribute  annually  among  its  shareholders  sixty- 
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five  per  cent,  of  its  net  earnings,  in  the  proportion  of  the  number  of 
live  stock  shipped  by  each  to  said  corporation  for  sale.  Rogers  was 
admitted  to  membership  upon  investigation  by  the  exchange  of  his 
own  personal  character  and  credit,  and  in  ignorance  of  this  peculiar 
feature  of  the  scheme  upon  which  the  corporation  represented  by  him 
was  organized. 

The  complainant  thereupon  embarked  in  the  business  of  receiving 
consignments  of  live  stock,  both  from  its  shareholders  and  others,  and 
in  selling  the  same  on  commission  at  the  stock  yards,  the  rates  of 
commission  charged  by  it  in  all  cases  being  in  conformity  to  the 
schedule  of  rates  established  by  the  exchange.  Said  business  was 
managed  by  Rogers,  who,  being  a  member  of  the  exchange,  was  en- 
abled to  avail  himself  in  the  management  of  said  business  of  all  the 
privileges  which  such  membership  afforded. 

In  November,  1889,  the  cpmplainant  having  realized  a  considerable 
sum  of  money  as  the  net  profits  of  its  business  up  to  that  time,  dis- 
tributed such  net  profits  to  its  shareholders  as  required  by  its  articles 
of  incorporation,  and  the  exchange  being  informed  of  such  distribu- 
tion, and  regarding  it  as  a  virtual  evasion  of  its  rules  establishing  min- 
imum rates  of  commissions,  instituted  proceedings  >against  the  com- 
plainant and  its  manager  for  a  violation  of  its  rules.  Rogers  set  up, 
in  defense  of  these  charges,  in  substance,  that  the  complainant  was  not 
a  member  of  the  exchange  nor  subject  to  its  jurisdiction  ;  that  so  far 
as  his  action  as  a  member  of  the  exchange  was  concerned  he  had 
strictly  conformed  to  said  rules  by  charging  and  collecting- the  rates  of 
commissions  thereby  established,  and  having  collected  them,  he  had 
accounted  for  and  paid  the  same  over  to  his  principal,  the  complain- 
ant, as  it  was  his  legal  duty  to  do,  and  that  he  had  no  responsibility 
for  the  disposition  which  the  complainant  had  subsequently  seen  fit  to 
mal^  of  the  same.  These  suggestions  seem  to  have  been  acquiesced 
in  by  the  exchange,  as  the  proceedings  against  both  the  complainant 
and  its  manager  appear  to  have  been  thereupon  abandoned. 

The  exchange,  however,  for  the  purpose,  as  may  well  be  presumed, 
of  protecting  itself  against  similar  evasions  of  its  rules  in  the  future, 
amended  its  eighth  rule  so  as  to  provide,  in  substance,  that  no  person 
should  be  received  for  membership  in  the  exchange  who,  in  any  man- 
ner, acts  for  or  represents  any  other  live  stock  corporation  whose  char- 
ter, regulations,  rules  or  by-laws  provided  for  discrimination  in  rates 
or  charges  for  commissions  between  stockholders  and  other  patrons 
or  customers,  whether  under  the  guise  of  dividends,  drawbacks  or  any 
other  scheme  or  device  whatever,  and  that  no  member  of  the  exchange 
should  act  as  agent  or  otherwise  for  any  live  stock  corporation  whose 
charter,  regulations,  rules  or  by-laws  provide  for  such  discrimination, 
and  subjecting  a  member  thus  offending  to  suspension  or  expulsion. 
At  the  same  time  rule  nine  was  so  amended  as  to  prohibit  all  mem- 
bers of  the  exchange  from  buying  any  live  stock  or  causing  the  same 
to  be  bought,  at  the  stock  yards  from  any  corporation  or  live  stock 
company  which  is  or  may  be  regularly  selling  live  stock  for  non-resi- 
dents on  commission,  unless  some  one  or  more  of  the  stockholders  of 
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such  company  are  members  of  the  exchange  in  good  standing  [pp. 

230-2]- 

The  case  sought  to  be  made  by  the  complainant  is  presented  under 
two  aspects:  First,  it  is  claimed  that,  either  by  itself  or  through  its 
general  manager,  the  complainant  is  or  is  entitled  to  be  admitted  a 
member  of  the  exchange,  and  it  accordingly  prays  for  an  injunction 
restraining  the  exchange  from  taking  any  steps  to  try  the  complainant 
for  a  violation  of  its  rules,  or  to  impose  upon  the  complainant's  privi- 
leges as  a  member  any  illegal  or  unreasonable  restraints,  and  it 
also  prays  that  the  certificate  of  membership  in  Roger's  hands  be  is- 
sued to  the  complainant.  Secondly,  it  claims  that  if  it  is  not  a  mem- 
ber and  entitled  to  the  privileges  of  membership,  the' exchange  should 
be  restrained  frorn  putting  in  force  certain  rules  it  has  adopted  for  the 
government  of  its  own  members,  and  particularly  its  amendments  to 
rules  8  and  9. 

We  are  unable  to  see  upon  what  principle  it  can  be  justly  claimed 
that  the  complainant  is  a  member  of  the  exchange  or  entitled  to  the 
privileges  of  membership,  or  that  it  is  in  a  position  where  it  can  insist 
upon  being  admitted  to  membership  as  a  matter  of  right.  Whatever 
may  have  been  its  rights  while  Rogers,  its  manager,  was  a  member, 
those  rights  no  longer  exist,  as  by  its  own  admission  Rogers  is  no 
longer  its  manager,  and  is  no  longer  a  member  of  the  exchange.  Nor 
can  there  be  any  just  pretense  that  the  complainant  itself  is  a  member 
or  has  ever  applied  for  membership.  The  exchange  is  a  corporation, 
having  rules  or  by-laws  determining  the  qualifications  for  member- 
ship and '  prescribing  the  mode  in  which  members  maybe  admitted, 
and  there  is  no  pretense  that  the  complainant  has  ever  brought  itself 
within  the  terms  of  said  rules  or  by-laws,  so  as  to  be  entitled  to  mem- 
bership.    Rule  8  of  the  exchange  provides  as  follows : 

"On  and  after  May  i,  1884,  any  person  of  good  character  and 
credit  arid  of  legal  age,  whose  interests  are  centered  at  the  Union  Stock 
Yards,  on  presenting  a  written  application  indorsed  by  two  members, 
and  stating  the  name  and  business  avocation  of  the  applicant,  after 
ten  days'  notice  of  such  application  shall  have  been  posted  on  the  bul- 
letin of  the  exchange,  may  be  admitted  to  membership  in  the  associa- 
tion upon  approval  by  at  least  seven  affirmative  ballot-votes  of  the 
board  of  directors,  and  upon  payment  of  an  initiation  fee  of  $500,  or 
on  presentation  of  a  certificate  of  unimpaired  or  unforfeited  member- 
ship duly  transferred,  and  by  signing  an  agreement  to  abide  by  the 
rules,  regulations  and  by-laws  of  the  association,  and  all  amendments 
that  may  in  due  form  be  made  thereto." 

Said  association  had  an  undoubted  right  to  adopt  this  rule^  and  as 
it  prescribes  the  mode  and  the  only  mode  in  which  membership  in  the 
exchange  can  be  obtained^  no  one  can  justly  claim  to  be  a  m,einber  who 
has  not  been  admitted  in  the  mode  thus  prescribed. 

It  may  well  be  questioned  whether,  under  this  rule,  a  corporation 
in  its  corporate  character  can  be  admitted  to  membership  in  the  ex- 
change, as  said  nile  seems  to  contemplate  only  the  admission  of  nat- 
ural persons.     But  even  if  that  were  otherwise,  there  is  no  pretense 
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that  the  complainant  itself  has  ever  made  application  for  membership, 
or  that  any  of  the  subsequent  steps  necessary  to  vest  an  applicant 
with  the  character  and  rights  of  membership  have  been  taken,  or  that 
they  have  resulted  favorably  to  the  complainant.  Nor  is  it  pretended 
that  since  Rogers  ceased  to  be  the  complainant's  manager,  and  thereby 
ceased  to  be  its  representative  on  the  exchange,  any  formal  applica- 
tion for  membership  has  been  made  by  Titus,  its  general  manager,  or 
by  any  other  person  in  its  behalf,  but  the  evidence,  on  the  other  hand, 
is  clear  and  undisputed  that  no  such  application  has  been  made.  The 
fact  alleged  in  the  bill,  if  it  be  a  fact,  that  the  complainant  has  re- 
quested the  exchange  to  issue  the  certificate  of  membership  formerly 
held  by  Rogers  to  Titus  avails  the  complainant  nothing,  as  the  ex- 
change is  under  no  obligation  to  admit  a  member  upon  such  request, 
but  can,  in  conformity  with  its  rules,  admit  to  membership  only  upon 
formal  application  duly  presented  and  approved  in  the  manner  in 
said  rules  prescribed.  The  equitable  or  even  legaV  ownership  of  the 
unimpaired  or  unforfeited  certijicate  of  membership  formerly  issued 
to  Rogers  and  duly  transferred  to  it,  does  not  constitute  it  a  member, 
or  entitle  it  to  any  rights  as  such.  The  only  way  in  which  the  co?n- 
■plainant  can  avail  itself  of  such  certificate,  is  by  tendering  it  in  lieu 
of  the  prescribed  initiation  fee  in  case  the  com.pldinant  or  its  repre- 
sentative, on  proper  application,  shall  be  admitted  to  membership, 
or,  in  case  such  application  should  not  be  granted,  then  by  selling 
it  for  a  consideration  to  some  other  person  who  may  desire  to  become 
a  member. 

It  may  also  be  noticed,  in  immediate  connection  with  the  point  now 
under  consideration,  that  a  court  of  chancery  has  "no  power  to  order 
the  exchange  to  issue  the  certificate  of  membership  formerly  held  by 
Rogers  to  the  complainant  or  its  general  manager,  so  as  to  constitute 
it  or  him  a  member.  Before  an  applicant  can  become  a  member  his 
application  must,  among  other  things,  be  indorsed  by  two  members, 
and  must  receive  the  approval  of  at  least  seven  members  of  the  board 
of  directors,  voting  by  ballot.  Members  and  directors  of  such  corpo- 
rations, in  acting  upon  applications  for  membership,  are  necessarily 
entitled  to  a  freedom  which  is  not  subject  to  judicial  compulsion.  No 
two  members  can  be  compelled  to  indorse  an  application,  nor  can  any 
seven  members  of  the  board  of  directors  be  compelled  to  vote  in  its 
favor,  but  both  are  entitled  to  act  upon  their  own  judgment  and  ac- 
cording to  their  own  choice.  In  other  words,  a  court  of  chancery  will 
not  undertake  to  force  upon  a  corporation  of  this  character  a  member 
against  the  will  of  those  whose  duty  it  is  to  pass  upon  applications  for 
membership. 

The  complainant  then,  not  being  a  member  of  said  exchange,  nor 
entitled,  either  directly  or  indirectly,  to  any  of  the  rights  arising  from 
membership  therein,  the  question  is  presented  whether  it  can  complain 
of  any  of  the  rules  adopted  by  the  exchange  for  the  government  of  the 
conduct  of  its  own  members,  or  invoke  the  aid  of  a  court  of  equity  to 
restrain  their  enforcement  [pp.  227-230].     *     *     « 

Held,  it  can  not. 

Judgment  affirmed. 
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Sec.  183.     Same.      (2)    Stock  companies. 

(A.)   By  subscription. 
(l)   Statutory  contract. 

See  Sedalia,  etc.,  Co.  v.  Wilkerson,  supra,  p.  459;  Philadelphia  Savings 
Institution,  supra,  p.  464 ;  Coppage  v.  Hutton,  supra,  p.  469. 


Sec.  184.     Same.    (2)   Common  law  contracts. 

I.  Agreements  to  subscribe. 
See  Thrasher  v.  Pike,  supra,  p.  471  •,  Strasburgh  v.  Echtefnacht,  sitpro,  p.  473. 

2.  Agreements  subscribing. 

Bryant's  Pond,  etc.,  v.  Felt,  supra,  p.  474 ;  Hudson  Real  Estate  Co.  v.  Tower, 
supra,  p.  478;  Peninsular  Co.  v.  Duncan,  stip»-a,  p.  482;  Tonics,  etc.,  Ey.  v, . 
McNeely,  supra,  p.  491;  Minneapolis  Co.  v.  Davis,  supra,  p.  492. 

3 .  Agreement  with  promoter. 

Minneapolis  Co.  v.  Davis,  supra,  p.  492;  San  Joaquin  Land  Co.  v.  West, 
supra,  p.  497;  West  v.  Crawford,  supra,  p.  500. 

4.  Underwriting. 
In  re  Licensed  Victuallers,  sxipra,  p.  502. 

5.  Application,  allotment,  etc. 
In  re  Florence  Land  &  Pub.  Works  Co.,  supra,  p.  504. 


Sec.  185.     Same.    (B.)   Transfer,  see  infra,  p.  1654,  et  seq. 


Sec.  186.     Same.    (C. )  Estoppel,  see  supra,  p.  510. 


ARTICLE  II.       INTEGRAL    PARTS. 

Sec.  187.    In  general. 

"Many  aggregate  corporations  are  composed   of  distinct  parts, 
which  are  called  integral  parts,  without  any  one  of  which  the  cor- 
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poration  would  not  be  complete,  although  none  of  thenti  are  by 
themselves  a  corporation.  Thus,  where  a  corporatioh  consists  of 
a  mayor,  alderman  and  comrnonalty,  the  mayor,  the  alderman 
and  the  commonalty  are  three  integral  parts ;  but  neither  of  them 
has  any  corporate  capacity  distinct  from  the  other  two,  and,  there- 
fore, the  mayor  can  not,  in  his  political  character  of  mayor,  take 
in  succession  anything  as  a  sole  corporation ;  nor  the  aldermen,  as 
a  select  body,  take  anything  to  them  and  their  successors  as  an  ag- 
gregate corporation.  In  many  aggregate  corporations  there  is 
one  particular  person,  who  is  called  the  head,  and  who  forms  one 
of  the  integral  parts ;  such  is  the  mayor  of  a  city  corporation,  and 
the  chancellor  in  the  general  corporations  of  the  English  universi- 
ties. The  corporation  of  St.  Mary's  church,  in  Philadelphia,  con- 
sisting of  three  clerical  and  eight  lay  members,  was  considered  by 
the  court  to  be  a  corporation,  composed  of  two  distinct  classes  or 
integral  parts.  ^"     Angell  and  Ames,  Corporations,  §  97. 


Sec.  188.    Same. 

"A  corporation  was  founded  by  the  name  of  Brothers  and  Sisters, 
and  all  the  Sisters  are  dead,  and  the  Brothers  make  lease,  and  held 
void,  for  then  it  was  no  corporation."  Manwood  v.  Lovelace, 
Time  of  Queen  Eliz.,  6  Viner's  Abr.  282,  .12. 


Sec.  189.     Same.     Directors  are  not  integral  parts. 

ROSE  V.  TURNPIKE  CO.* 

1834.    In  the  Supreme  Court  of  Pennsylvania.     3  Watts  (Pa.) 

Rep. 46-49. 

,  [Action  of  assumpsit  by  the  Turnpike  Company  against  Rose.  By 
the  act  of  incorporation  a  president,  six  managers  and  a  treasurer  were 
to  be  elected  for  one  year  and  until  such  other  officers  should  be 
chosen ;  and  meetings  were  to  be  held  on  the  first  Monday  of  June 
of  each  ye^r  for  that  purpose,  "and  at  such  other  times  as  they  shall  be 
summoned  by  the  managers,  in  such  manner  and  form  as  shall  be 
prescribed  by  their  by-laws."  The  first  election  was  held  September 
4,  1837;  the  next  August  28,  1828;  the  next  September  8,  1829,  and 
afterward  on  the  first  Monday  of  June,  1830,  1831  and  1.832,  and  suit 
was  brought  after  the  last  date.  The  defendant  contended  that  in 
consequence  of  the  neglect  to  elect  officers  on  the  day  fixed  by  the 

1  7  8erg.  &  R.  517. 

^  Statement  of  facts  abridged.    Arguments  and  parts  of  opinion  omitted. 
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charter  previous  to  1-830,  the  corporation  was  dissolved,  and  the  suit 
could  not  be  maintained,] 

Sergeant,  J.  Theprinciple  seems  to  be  settled  in  England  that 
a  corporation  is  dissolved  when  an  integral  part  is  gone  and  the  re- 
maining parts  are  incapable  of  restoring  it  or  of  doing  any  corporate 
act.  The  question  seems  chiefly  to  have  arisen  in  relation  to.  munici- 
pal corporations  composed  of  mayor,  alderman  and  burgesses,  insti- 
tuted for  the  government  of  towns  in  their  judicial  concerns,  police 
or  trade.  When  these  corporations  have  fallen  into  such  a  state  by 
the  loss  of  an  integral  part  that  they  are  incapacitated  from  continu- 
ing their  succession  or  accomplishing  the  purpose  for  which  they 
were  created,  the  crown  has  treated  them  as  dissolved  and  granted  a 
new  charter.  To  prevent  the  occurrence  of  a  dissolution,  \yhen  the 
mayor  or  head  officer  was  an  integral  part,  and  there  was  a  failure  to 
elect,  the  statute  11  Geo.  i,  ch.  4,  was  passed,  providing  for  an  elec- 
tion on  another  day. 

Our  corporations  bear  little  resemblance  to  the  English  municipal 
corporations,  either  in  design  or  constitution.  The  present,  like  many 
of  our  corporations  for  civil  purposes,  either  by  special  act  of  assem- 
bly or  under  the  act  of  179I)  is  not  a  corporation  composed  of  several 
integral  parts.  The  stockholders  constitute  the  company,  and  the 
managers  and  officers  are  their  agents,  necessary  for  the  conduct  and 
management  of  the  affairs  of  the  company,  but  not  essential  to  its 
existence  as  such  nor  forming  an  integral  part.  The  corporation  ex- 
ists fer  se,  so  far  as  is  requisite  to  the  maintenance  of  perpetual  suc- 
cession and  holding  and  presei-ving  its  franchises.  The  non-existence 
of  the  managers  does  not  imply  the  non-existence  of  the  corporation. 
The  latter  is  dormant  during  that  time ;  its  functions  are  suspended 
for  want  of  the  means  of  action,  but  the  capacity  to  restore  its  func- 
tionaries by  means  of  elections  remains.  , 

The  total  dissolution  of  a  body  politic,  its  political  death  and  reso- 
lution into  its  original  elements,  would  be  attended  with  such  moment- 
ous consequences  that  it  ought  not  lightly  to  happen.  Not  only  would 
it  affect  its  property  right  and  responsibilities,  but  the  beneficial  pur- 
poses for  which  it  was  created  would  be  frustrated,  and  the  com- 
munity as  well  as  individuals  holding  stock  be  injured.  No  class 
of  corporations  would  be  exempt.  Whether  religious,  charitable 
or  literary;  whether  for  turnpikes,  bridges,  banks,  insurances,  canals, 
railroads  or  any  other  purpose,  all  must  be  embraced  within  the  rule, 
and  if  by  accident,  inadvertence  or  design  there  is  one  omission  to 
elect  managers  on  the  day  appointed,  or  the  election  made  is  void, 
the  whole  edifice  of  the  corporation  falls  into  ruins,  and  can  only  be 
constructed  by  legislative  interference ; .  even  then,  perhaps,  after  a 
lapse  of  time,  and  with  some  doubts  as  to  its  power  to  revest  former 
rights  and  to  restore  its  identity.  I  see  no  reason  why  the  company 
may  not  retain  all  their  rights,  powers  and  privileges,  though  there  be 
a  suspension  of  the  power  of  action;  nor  why  this  power  of  action, 
though  dormant  for  a  time,  may  not  be  revived  by  a  new  election  of 

44 — WiL.  Cases. 
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the  managers  and  officers  competent  to  carry  on  its  affairs  conform- 
ably to  the  directions  of  the  charter.  That  may  be  done  on  the  day 
appointed  by  the  act,  it  not  being  required  that  the  managers,  officers 
or  any  other  persons  should  preside  at'  or  do  any  act  in  reference  to 
the  election  which  is  conducted  entirely  under  the  control  of  the  stock- 
holders.    *     «     • 


ARTICLE   III.       ORGANS    OP   ACTION. 

Sec.  190.    In  general. 

"As  has  been  stated  by  Kyd,  th^re_ar£  three  different  kinds  of 
assemblies  in  corporations  .which  he  styles  legislative,  electoral 
and 'a-dtniTiistrative.  i.  The  legislative  assembly  possesses  the 
power  of  niaEmg  laws ;  such  as  the  court  of  common  council  in 
London,  the  court  proprietors  of  the  Bank  of  England  and  of  the 
East  India  and  South  Sea  Companies.  [Also  the  -conivocation  in 
the  University  of  Oxford,  and  the  congregation  or  senate  in  the 
University  of  Cambridge.]  2.  The  electoral  asseml)ly  is  that 
which  is  authorized  to  elect  ofificers7  such  are,  in  genei[al,  the  pro- 
prietors in  stock  companies ;  and  the  body  at  large  of  every  corpo- 
ration,, when  the  power  of  election  has  not  been  vested  in  a  minor 
body.  3.  TJie  administrative  have  the  management  of  particular 
.affairs,  such  as  the  courts  of  assistants  in  the  city  companies  of  Eu- 
rope, the  court  of  directors  of  a  bank  and  other  stock  companies. 
The  same  body  of  men  may,  therefore,  and  frequently  do,  possess 
distinct  powers.  *  *  *  In  private  corporations  (which,  to 
some  extent,  may  be  said  to  be  towns  in  miniature)  the  electoral 
power  is  generally  in  the  body  at  large,  though  it  may  be  vested  in 
a  body  selected  solely  to  make  elections,  or  in  the  legislative  or 
administrative  assembly.  The  qualification  of  persons  to  exercise 
the  above  powers  must,  of  course,  depend  upon  the  charter  and 
the  by-laws.  By  the  constitution  of  the  railway  companies  in 
England,  the  proper  organs  through  which  they  may  act  are 
threefold:  i.  The  general  assembly  of  the  conipany.  2.  The 
board  of  directors;  and  3.  A  duly  constituted  agent." — Angell  anfd 
Ames  on  Corporations,  §  98. 

"The  various  classes  of  persons  by  whom  the  affairs  of  a  corpo- 
ration are  practically  conducted  are :  i .  .^Q^cezs,  being  those 
who  are  parts  of  the  organization;  2.  Agents,  who  are  not 
parts  of  the  organization,  but  represent  it  to  the  public;  and 
3 .  Servants,  who  do  not  even  represent  it,  but  only  labor  to  ad- 
vance its  Ubjects." — I  Abbott's  Digest  of  Corporation  Law,  p.  2. 
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Sec.  191.    Same. 

THE  METHODIST  EPISCOPAL  CHURCH  v.  SHIjUMAN.^ 
1874.     In  the  Supreme  Court  of  Wisconsin.     36  Wis.  404-409. 

[Suit  by  the  diurch^tq^recoyer^on  an  alleged  agreement  by  the  de- 
fendant to  pay  one  hundred  dollars  necessary  to_  complete  the  church 
edifice.  The  Rev.  Dr.  Hatfield  was  engaged  to  conduct  the  services 
at  the  dedicati6n"and  he'wHB-Tequested  by  a^  ihi'ormarmeettng  of  the 
—trustees- pastor  and  ctass  leaders  to  solicit  subscriptions  ^umlg  the 
dedication  exercises,  but  was  not  appSinted  agent  jto  receive  iiich  by 
arl3nrate-of-either  t-r-ustees-&r.the  corporation.  He  called  for  subscrip- 
tions and  named  a  person  to  write  down  names  and  amounts  as  sub- 
scribed. Defendant  agreed  to  take  or  be  put  down  for  the  last 
hundred  dollars  necessary,  and"  his  Trame~was"so  put  down.  A  few 
days  later,  and  before  any  meeting  had  been  held,  one  of  the  trustees 
called  on  the  defendant  to  perform  his  agreement,  at  which  time  he 
undertook  to  revoke  his  promise.  Judgment  below  was  for  the  plaint- 
iff and  defendant  appealed.] 

Ryan,C.J.  *  *  *  The  respondent  is  a  corporation  aggregate,  having 
a  board  of  trustees  to  manage  its  affairs.  We  need  not  stop  to  consider 
how.far  the  power  to  contract  is  in  the  aggregate  body  or  in  the  select 
body.  It  must  be  wholly  in  the  one  or  the  othei-,  or  partly  in  both. 
There  mav  be  a  doubt  whether  it  can_£ontract  by  parol^.  except  thigugh  1 
arTagent-authadzedii^wiDte.  Ar"S"M7Turnpike  Co.  v.  Hay,  7  Mass.  j 
107.  But,  pretermitting  that  question,  tj  could  certainly  cofttract 
oftly  through  the  aggregate  body  by  vote,  grThrough  the_sele^^body 
by  vote,  or  through  an  agent  authorized  by  vqte_o_fpng.,  body  or_Jhe 
ot/ier,  or  botji.     Angell  and  Ames,  §§  231,  232. 

It  doe's  not  appear  in  the  recorf_that_^irjJHatfield, was  appointed 
agent  to  recSve  suBscriptions'lDy  vote  of  either^ody.  On.  the  con- 
trai^i,  it  does  -appear— byJiig_  evidence  of  one  of  the  trustees  that  his 
only  show  of  _aiitlifirity  was  a  request  at  an  informal  meetingoF  the 
trustees,  pastor  and  class  leaders.  This  gave  him  no"autKorfy  for  the 
corporation.  ""  "    """"^ 

He  solicited  subscriptions,  during  a  religious  service,  for  a  religious 
purpose.  Manifestly  there  was  present  no  formal  meeting  of  the  cor- 
poration aggregate  or  of  the  select  body.  T-he_appellant  then  made 
the,  offer-when  there~was -present  nouhody  ,^Lag£nt,ajjtliorizeci  to  ac- 
cept  it  for  the  corporation.  It^remained  a  mere  offer,  wEicB  the 
appellant  might- retr-actjintil  accepted  by  thecorporation.  Addison 
on  Con.,  36.     *     *     »  '  ~    ■' 

Judgment  reversed. 

Note.    In  Cammeyer  v.  United  German  Lutheran  Church,  2  Sandf .  Ch.  (N. 
Y.)  186  (1844),  it  was  held. that  "where  the  exercise,  of  corporate  acts  is  vested 

'V.Statement  of  facts  abridged.    Arguments  and  part  of  the  opinion  omitted. 
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>ff.  Virjrlv   an  a.f^j-.  Hone  bv  the  persons  compo3i"f>  th"^  y^nrfv^  in  a  mass 
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in  a  select  1 

meeting  ( ^ 

naodies.  parts  of  the  corporation,  is  not  a  valid  corporate  ant."    See,  also,  cases 
mjra,  modes  oJ  action,  pp.  833-854. 

As  to  who  is  a  corporate  officer,  see,  1825,  Dedham  Bank  v.  Chickering, 
3  Pick.  (Mass.)  335;  1827,  Union  Bank  v.  Eidgely,  1  Harr.  &  G.  (Md.) 
324;  1843,  Commonwealth  v.  Cuyler,  5  W.  &  S.  (Pa.)  275;  1844,  Com- 
monwesilth  v.  Wyman,  49  Mass.  (8  Met.)  247;  1846,  Burr  v.  McDonald, 
3  Gratt.  (Va.)  215;  1853,  Union  Co.  v.  James,  21  Pa.  St.  525;  1854,  Kc 
parte  Bailey,  27  Eng.  L.  &  Eq.  190;  1857,  Comhionwealth  v.  Tuckerman,  76 
Mass.  (lOGray)  173;  1872,  Commonwealth  V.Christian,  9Phila.  (Pa.)  556;  1890, 
Brand  v.  Godwin,  8  N.  Y.  Supp.  339. 

As  to  how  officers  differ  from  mere  agents,  see  Salem  v.  Gloucester  Bank, 
17  Mass.  1 ;  Foster  v.  Essex  Bank,  17  Mass.  479;  Ehrenzeller  v.  Union  Canal 
Co.,  1  Rawie  (Pa.)  181,  188;  Weatherby  v.  Saxony,  etc.,  Co.,  29  Atl.  Eep. 
326  (N.  J.) 

As  to  difference  between  officers  and  servants,  employes,  etc.,  see,  1865, 
Hovey  v.  Ten  Broek,  3  Rob.  (N.  Y.)  316;  1868,  Coffin  v.  Reynolds,  37  N.  Y. 
640 ;  1874,  Hill  v.  Spencer,  61 N.  Y.  274 ;  1875,  Adams  v.  Goodrich,  55  Ga.  233 ; 
1882,  Wakefield  v.  Fargo,  90  N.  Y.  213;  1882,  Gordon  v.  Jennings,  L.  R.  9  Q. 
B.  Div.  45 ;  1887,  Sleeper  v.  Goodwin,  67  Wis.  577 ;  1889,  "Vane  v.  Newcombe, 
132  U.  S.  220;  1890,  Pendergast  v.  Yandes,  124  Ind.  159;  1890,  Hand  v.  Cole, 
88  Tenn.  400;  1891,  Louisville,  etc.,  R.  Co.  v.  Wilson,  138  U.  S.  501;  1894, 
Clark's  Appeal,  100  Mich.  448;  1897,  Palmer  v.  Van  Santvoord,  153  N.  Y.  612; 
1898,  Cocking  v.  Ward,  —  Tenn.  Ch.  App.  — ,  48  S.  W.  Rep.  287;  1899,  Bris- 
tor  v.  Smith,  158  N.  Y.  157. 


Sec.    192.     Qualification  of  agents  and  officers. 

WIGHT  v.   SPRINGFIELD  AND  NEW  LONDON  RAILROAD 

00  MP  ANY  .1 

1875.     In  the  Supreme  Judicial  Court  of  Massachusetts.     117 
Mass.  Rep.  226-228,  19  Am.  Rep.  412. 

[Petition  for  mandamus  to  compel  respondent  to  admit  petitioner  to 
act  as  one  of  its  directors.  The  city  of  Springfield  was  the  lawful 
owner  of  1,500  of  the  2,000  shares  of  stock  of  the  railroad  company; 
at  a  duly  called  meeting  of  the  shareholders  of  the  railroad  company, 
the  city  of  Springfield  was  represented  by  five  persons  properly  se- 
lected for  that  purpose,  one  of  whom  was  the  petitioner.  At  this 
mteting  the  petitioner  received  a  large  majority  of  the  votes  of  the 
shares  of  stock  for  director,  but  he -not  being  himself  a  shareholder, 
the  president  of  the  meeting  refused  to  declare  him  elected,  and  the 
corporation,  by  its  officers,  have  since  refused  to  recognize  him  as  a 
director,  or  allow  him  to  act  as  such.] 

Gray,  C.  J.  Although  the  directors  of  a  railroad  corporation  are 
usually  chosen  by  the  stockholders  from  their  own  number,  there  is 
no  rule  of  law  that  makes  the  holding  of  stock  an  indispensable  quaF" 
location  ot  a  director,  unless  prescribed  by  some  act  of  the  legislature" 
ee  by-law  of  the  corporation,  'i'he  only  adjudication  upon  the  sub- 
ject cited  at  tiie  argument  supports  this  view.  State  v.  McDaniel, 
22' Ohio  St.  354.  And  the  statutes  expressly  requiring  directors  of 
banks  and  insurance  companies  to  be  members  of  the  corporation,  and 
the  first  directors  of  a  railroad  corporation  incorporated  under  the  gen-; 
'  Statements  of  facts  abridged,  and  only  part  of  opinion  given. 
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eral  law  to  be  associates,  strengthens  the  conclusion  that  the  legisla- 
ture intended  to  leave  the  qualifications'  of  directors  in  the  permanent, 
organization  of  such  a  corporation  to  the  determination  of  the  stock- 
holders.    «     *     « 
Mandamus  to  issue. 

Note.  1.  IJnIess  statute  or  charter  prevents,  a  corporation  can  select  whom- 
Boever  it  pleases  to  be  its  omcers.  agents  or  servants:  1847.  Hoyt  v.  Jjridge- 
-water  0.  M.  (Jo.,  b  iV.  J .  JL(i.  (i!  Halst.)  iSSiJ,  on  2% ;  1847,  Sargent  v.  Webster,  54 
Mass.  (13  Mete.)  497,  46  Am.  Dec.  743;  1870,  Densmore  Oil  Co.  v.  Densmore, 
64  Pa.  St.  43 ;  1872,  State  v.  McDaniel,  22  Ohio  St.  354 ;  1876,  British  Provi- 
dent Life,  etc.,  Assn.,  L.  E.  5  Oh.  Div.  306;  liJ80,  Opinion  of  Attorney-Gen- 
eral, 7  Pa.  Co.  Ct.  Rep.  178. 

2.  In  general   ihe-.  pnrppT°H-^».    r^^^,   h^ir  h^r.l.gwg   prggnrihA   gnnUflcationB  of 

its  ofticers  or  directors:.  1841,  Dispatch  Line  of  Packets  v.  Bellamy  Mff;.  Co., 
12' IN.  H.  yUb,  y;  Am.  i5eo.  203;  1844,  Cammeyer  v.  United  Church,  2  Sandf. 
Ch.  186;  1862,  Richards  v.  Merrimac  &  C.  E.  Co.,  44  N.  H.  127;  1870,  Peo- 
ple V.  Northern  R.  Co.,  42  N.  y.217,  on  230;  1871,  Hazelhurst  v.  Savannah  G.  & 
N.  A.  R.  Co.,  43  Ga.  13 ;  1892,  Cross  v.  West  Virginia  Cent.  &  P.  R.  Co.,  37  W. 
Va.  342,  18  L.  R.  A.  582,  16  S.  E.  Rep.  587.  But  not  contrary  to  statutory 
provisions :  1876,  British  Provident  Life,  etc.,  Assn.,  L.  R.  5  Ch.  Div.  306. 

3.  As  to  residence  and  citizensfifp,  thprp  is  nn  mlfi,  nnlpfjs  bv  statute  or 
charter  provision,  that  requires  an  officer  or  director  tin  \\P  "  '■o"'^o"t  ">•  citi- 

-zeu  of  the  atixiu  fiireating  tne  corporation.  Statutes,  however,  frequently  pro- 
vide that  J,  pail  Ul'Itlfe  dlfedtors  shall   r"^  ypginpnrg  m   Thp  t^rprp  prpat.ir)g-  the 

c-uipuiclLloli.  IHiiy,  Mc'Call  v.  Byram  iVlfg.  (Jo.,  6  Conn.  428;  1850,  Conant  v. 
Mlllandon,  5  La.  Ann.  542;  1868,  Matthews  v.  Theological  Sem.  R.  P.  Ch., 
etc.,  2  Brewst.  (Pa.)  541 ;  1887,  State  v.  Smith,  15  Ore.  98, 15  Pac.  Rep.  137,  386 ; 

1890,  Commonwealth  v.  Detwiler,  131  Pa.  St.  614,  18  Atl.  Rep.  990,  992;  1892, 
Horton  v.  Wilder,  48  Kan.  222,  29  Pac.  Rep.  566;  1893,  Hulings  v.  Lumber 
Co.,  38  W.  Va.  351,  18  S.  E.  Rep.  620. 

4.  Neither  is  an  officer  or  director  required  to  be  a  shareholder,  unless  the 
statute,  charter,  or  a  hv-law  so  pioVldiab.  1041,  DiMpamli  ijine  ot  PacKets  v. 
Beimiuy  Ml'g.  Co.,  iii  JS.  H.  205,  37  Am.  Dec.  203 ;  1847,  Hoyt  v.  Bridgewater 
Copper  M.  Co.,  6  N.  J.  Eq.  253;  1872,  State  v.  McDaniel,  22  Ohio  St.  354; 
1889,  Fey  v.  Peoria  Watch  Co.,  32  111.  App.  618;  1898,  Bristol  Bank  &  T.  Co. 
V.  Jonesboro  B.  &  T.  Co.,  lOL  Tenn.  545.  But  statute  cha.^tPr  ""  '^y-i"-^ 
frequently  so  req'i'T'pg,  and  t,[ipn  generally  they  must  be  holders  in  their 
own  right P"^"'T1  rnnfT  ^°^^^"  ^""^^  lli=pQt/.l,  T.l.,a  nu>  u  nu-iiuniY  ..i..  lo  i^_ 
H.  2Ub ;  IHbli,  Bartholomew  v.  Bentley,  1  Ohio  St.  37 ;  1889,  Bainbridge  v. 
Smith,  41  Ch.  Div.  462,  33  Am.  &  B.  C.  C.  172,  n.  182;  1891,  In  re  Newcomb, 
18  N.  Y.  Supp.  (N.  Y.)  16;  1892,  Chemical  National  Bank  v.  Colwell,  132  N. 
Y.  250;  1893,  State  v.  Mfs.  Assn.,  50  Ohio  St.  145,  24  L.  E.  A.  252;  1894, 
Frank  v.  Lewis  Foundry  &  M.  Co.,  24  Pittsburg  L.  J.  (N.  S.)  33.    But  see, 

1891,  In  re  Argus  Printing  Co.,  1  N.  Dak.  434,  26  Am.  St.  Rep.  639,  36  Am. 
&  E.  Corp.  C.  101,  48  N.  W.  Rep.  347, 12  L.  E.  A.  781,  and  1894,  Greenough  v. 
Alabama  G.  S.  R.  Co.,  64  Fed.  Rep.  (0.  C.)  22;  1898,  Haines  v.  Kinderhook 
&'H.  Ey.  Co.,  33  App.  Div.  (N.  Y.)  154. 
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Subdivision  II.     Functions   of   Members,  Directors   and  Of- 
ficers. 


ARTICLE   I.      MEMBERS    AND   DIRECTORS. 

Sec.  193.  The  members  of  the  corporation  wield  such  powers  as 
are  extreiordinary  or  unusual  in  their  nature,  whereas  the 
directors  manage  the  ordinary  business  of  the  corporation; 
and  fundamental  changes  in  the  character  or  business  usually 
require  action  by  both  the  shareholders  and  the  executive  and 
administrative  officers. 

METROPOLITAN   ELEVATED   E.   CO.  v.   MANHATTAN   ELEVATED 

E.  CO.' 

1884.     In  THE  Court  of  Common  Pleas,  City  and  County  of 

New  York.''      ii  Daly's  (N.  Y.  Com.  Pleas)  Rep.  373-528, 

14  Abb.  New  Cas.  103-316,  15  Am.  &  Eng.  R.  Cas.  1-94. 

[Action  to  set  aside  a  tripartite  agreement  made  between  the  New 
York  Elevated  Railroad  Company,  the  Metropolitan  Elevated  Rail- 
way Company  and  the  Manhattan  Elevated  Railway  Company, 
whereby  the  first  two  were  to  lease  their  roads  to  the  latter,  which  as- 
sumed the  performance  of  certain  contracts  and  the  payment  of  cer- 
tain bonds  of  the  former ;  the  Manhattan  Company  being  unable  to 
perform  its  part  of  the  agreements,  after  much  litigation,  and  by  way 
of  settlement,  supplementary  agreements  were  entered  into  which 
would  enable  the  Manhattan  Company  to  continue  in  the  control  of 
the  roads  on  the  basis  of  concessions  made  by  the  other  companies. 
These  supplemental  agreements  were  executed  by  the  Metropolitan 
Company,  by  authority  of  its  directors,  without  the  assent  or  ratifica- 
tion of  the  shareholders.  New  directors  of  this  company  being  elected, 
it  brought  suit  to  set  aside  the  supplemental  agreements  on  the  ground 
of  fraud,  breach  of  trust,  etc.,  on  the  part  of  the  former  directors.] 

Van  Brunt,  J.  *  *  *  That  the  directors  of  a  corporation  are 
agents  seems  to  be  clearly  recognized  in  all  tne  cases  m  which  the 
relations  of  directors  and  shareholders  to  their  corporation  have  been 
discussed. 

It  is  said  in  Twin  Lick  Oil  Co.  v.  Marbury  (91  U.  S.  587,  589) 
that  the  directors  are  the  officers  or  agents  of  the  corporation,  and 

'  Statement  of  facts  greatly  abridged.  Only  so  much  of  the  opinion  as  re- 
lates to  the  authority  of  directors  is  given.  Copies  of  all  agreements  and 
leases  are  given  in  14  Abb.  N.  C,  pp.  125,  130  and  166,  and  are  valuable  as 
forms. 

''  No  appeal  was  taken.  All  parties  accepted  this  as  a  correct  exposition  of 
the  law.    The  most  eminent  counsel  in  N^w  York  were  engaged  In  the  case. 
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represent  the  interests  of  that  abstract  legal  entity,  and  of  those  who 
own  the  shares  of  its  stock.  ' 

In  Cumberland  Coal,  etc.,  Co.  v.  Sherman  (30  Barb.  553,  571) 
the  court  says:  "There  can  be  no  question  at  the  present  time  that  a 
director  of  a  corporation  is  the  agent  or  trustee  of  the  stockholders." 

In  Angell  &  Ames  on  Corporations,  §  771,  it  is  stated  that  "The 
stockholders  compose  the  company,  and  the  managers,  directors  or 
officers  are  their  agerfts,  necessary  for  the  jnanagement  of  the  affairs 
of  the  company,  but  they  are  not  essential  to  its  existence  as  such,  not 
forming  one  of  the  integral  parts." 

In  Abbott  V.  American  Hard  Rubber  Co.  (33  Barb.  578)  the  court 
says,  at  the  foot  of  page  591 :  "Boards  of  directors  are  agents  of  the 
corporation  to  manage  its  affairs  and  carry  out  the  purpose  and  ob- 
ject of  its  formation." 

The  directors  thus  being  the  agents  of  the  corporation,  what  are 
their  powers  and  from  whence-  are  they  derived,  and  how  must  cor- 
porate powers  residing  in  the  corporation,  the  right  to  exercise  which 
is  not  vested  in  the  directors,  be  brought  into  operation.?  These  ques- 
tions are  so  intimately  connected  that  they  must  be  disposed  of  tO; 
gether. 

The  powers  of  directors  are  such  as  are  conferred  by  the  charter  of 
their  corporation  and  the  laws  pertammg  thereto,  and  such  corporate 
powers  as  are  not  conferred  by  law  upon  the  directors  remain  in  the 
corporation  to  be  exercised,  or  at  least  set  in  motion  by  its  component 
parts,  the  shareholders.  ^ 

In  the  case  at  bar  ^e  charter  provided  that  the  direct'~""s  w""^  <•" 


manage  the  business  and  aftairs  ot  the  company ;  and  the  question  in- 
■yolved  in  this  brs^nch  ot  the  case  is  whether  this  language  conferred 
the  right  to  exercise  every  corporate  power  possessed  by  the  corpora- 
tion or  merely  to  manage  the  ordinary  business  and  affairs  of  the  com-  y 
pany  for  the  carrying  on  of  which  it  was  organized,  leaving  the  right  [ 
remaining  in  the  shareholders  composing  the  company  to  set  in  motion  \ 
or  confirm  corporate  action  within  the  limits  of  its  powers,  but  ex-  J 
traordinary  and  unusual  in  its  nature.  -/ 

Within  the  sphere  of  their  duties  the  right  of  the  directors  is  un-  j 
doubtedly  exclusive,  and,  further,  all  corporate  acts  must  be  done  I 
through  them,  as  they  are  exclusive  executive  and  administrative  f 
authority,  but,  nevertheless,  all  corporate  powers  do  not  reside  in  the  \ 
board  of  directors. 

It  is  true  that  the  court  says,  in  McCullough  v.  Moss  (5  Denio  567, 
575),  that:  "When  a  charter  invests  a  board  with  the  power  to  man- 
age the  concerns  of  a  corporation  the  power  is  exclusive  in  its  charac- 
ter. The  corporators  have  no  right  to  interfere  with  it,  and  courts 
will  not,  even  on  a  petition  of  a  majority,  compel  the  board  to  do  an 
act  contrary  to  its  judgment." 

That  case  was  an  action  to  recover  upon  a  promissory  note,  which 
the  corporation  in  the  exercise  of  its  legitimate  business  could  have 
made,  and  the  question  presented  was  whether  execution  was  proved. 
The  note  was  signed  by  the  president  and  secretary  of  the  company, 


4/ 
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■but  no  authority  from  the  board  of  directors,  who,  by  the  charter, 
were  to  conduct  the  affairs  of  the  company-,  to  the  president  and  sec* 
iatary,  was  shown'.  Some  resolution  of  the  sh-areholdei's  was  shown, 
ut  it  had  no  relation  to  this  question,  and  then  the  court  uses  the  lan- 
u age  above  quoted.  This  case  nowhere  decides-  that  the  directors 
afe  clothed  with  all  the  corporate  powers.  It  may  be  cited  as  an  au- 
thority for  thfe  proposition  that  the  shareholders  can  not  compel  the 
directors  to  act  in  any  tnanner  against  their  judgment  in  the  exercise 
pf  a  Corporate  power  which  remains  in  the  corporation. 

For  example,  if  the  power  to  lease  was  vested  in  the  corporation, 
but  the  directors  coiild  not,  because  of  the  limitation  in  the  charter,  exer- 
cise this  power,  the  shareholders  could  not' cause  the  lease  to  be  exe- 
cuted and  delivered,  nor  could  they  compel  the  directors  to  execute  and 
deliver  the  same  against  their  own  judgment ;  all  that  the  shareholders 
could  do  would  be  to  authori2re  the  directors  to  act  or  confirm  an  act 
of  the  directors  which  would  be  incomplete  without  such  ratification. 

The  case  of  Hoyt  V.  Thompson  (19  N.-  Y.  207)  ■  is  also  claimed  to 
■be  an  aufhority  against  the  suggestion  made  above;  but  upon  an  ex- 
amination it  will  be  seen  that  much  is  said  in  respect  to  the  relatioa 
of  directors  to  their  corporation,  and  their  rights  and  powers,  and  the 
sources  from  Which  they  are  derived,  which  was  not  at  all  necessary 
to  the  decision  of  the  question  involved, -and  is' directly  contrary  to  the 
principles  announced  in  the  United  States  Supreme  Court  in  a  case 
where  the  direct  question  was  presented; 

The  adjudication  in  the  case  of  Hoyt  v.  Thompson  had  necessarily 
t6  be  puttiJ>ofl  the'grouhd  that  the  act  under  investigati9n  was  "ordi- 
nary business,"  and  in  that  case  a  distinction  was  plainly  recognized 
between  "ordinary  business" 'and  such  as  was  within  the  corporate 
powers,  but  uiiusual' and  not  coming  within  the  general  business  of 
the  cctrporati'on'.  The  court  held  that  although  the-  charter  of  the  cor- 
poration defolared  that  its  powers  should  be  exercised  by  a  board  of 
directors,  consisting  of  a  specified  number,' yet  the  board  might  dele- 
gate its  authority  to  agents  6r  to  a  quorum  of  less  than  a  majority  of 
the  number. 

The  court  further  held  that  when  a  by-law  of  the  corporation  de- 
clared that  five  directors  'should  be'  a  quOrUm  for  the  transaction  of 
"ordinary  busirless,"  the  general  business  of  the  corporation  wafe  em- 
braced in  the  authority  thus  dfelegated,  inchujing  as  incident  thereto 
the  power  of  pledging  or  assigning  assets  of  the  corporation  for  the 
purpose  of  securihg-  a  debt,  it  apjjearing  that  such  pledge  was  made 
for  the  purpose  of  enabling  the  corporation  to  continue  its  lusiness; 
and  this  is  all  that  this  case  decides  which  is'pertinent  to  the  questions 
involved'  in  the  fcase  at'  bar-. 

It  is  true  that  the  learned  judge' who'  wrote  the  opinion  in  the  case 
of  Hoyt  V.  Thompson  uses  the  following  language : 

"The  board  of  directors  of  a  corporation  do  not  stand  in  the  same 
relation  to  the  rnrportite'  h'or|y  wlIK"  "  private  agent  holds  towardlSTs. 
■principal.  In  the  strict'  relation  of  principal  and  agent,  all  the 
Authority  of  the  latter  is  derived  by  delegation  from  the  former,  and 
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if  the  power  of  substitution  is  not  conferred  in  the  appointment,  it  can 
not  exist  at  all.  But  in  corporate  bodies  the  powers  of  the  board  of 
directors  are,  in  a  very  important  sense,  original  and  undelegated.  The 
stockholders  do  not  confer,  nor  can  they  revoke,  these  powers.  They 
are  derivative  only  in  the  sense  of  being  received  from  the  state  in  the 
act  of  incorporation.  The  directors  convened  as  a  board  are  the 
primary  possessors  of  all  the  powers  which  the  charter  confers." 

The  whdle  of  this  argument  was  devoted  to  establishing  the  power 
of  the  bbard  of  directors  to  delegate  the  authority  to  manage  the  ordi- 
nary biisiness  of  the  corporation  to  five  of  their  number,  and  had  no 
other  purpose. 

That  the  directors  convened  as  a  board  are  not  the  primary  pos- 
sessors ot  all  the  povyers  which  the  charter  confers  is  expressly  held 
by  tHe  United  States  Supreme  Court  in  thej:ase  of  the  Railway  Com- 
pany  v.  Allerton,  85  U.  S.  (18  Wall.)  233^.  In  that  case  the  charter 
provided  as  follows :  ■ 

"Section  3.  The  capital  stock  of  said  corporation  shall  be  one 
hundred  thousand  dollars,'  and  may  be  increased  from  time  to  time  at 
the  pleasure  of  said  corporation. 

"Section  4.  All  the  corporate  powers  of  said  corporation  shall  be 
vested  in  and  exercised  bV  a  bbdrd  of- directors,  and  such  officers  and 
agents  as  saia  DffnrH  e'^'ll'  'jppniw'-  "  i- 

An  increase  of  the  capital  stock  of  the  corporation  by  the  direc- 
tors, without  the  assent  of  the  stockhol4ers.  was  held  to  he  void,  as 
Beyond  the  power  of  the  board  of  directors,  although  the  charter 
provided  that  all-  the  corporate  powers  of  the  corporation  should  be 
vested  in  and  exercised  by  a  board  of  directors,  etc.,  and  that  the 
powers  thus  granted  to  the  directors  refer  only  to  the  ordinary  busi 
ness  transactions  of  the  corporation.  The  necessary  conclusion  to  be' 
drawn  from  the  reasoning  employed  in  that  case  is,  that  the  board  of 
directors  are  the  managers  of  the  business  which  the  corporation  is 
chartered  to  carfy  oh,  and  they  have  the  control  and  management  of 
that  business ;  but  that  thieyhave  no  power  to  effect  organic  and  fun 
Harnpn^-fil  rVianpes'  in  the  CMporadon  or  its  busuiess  without  the  coii 
sent  of  the  corporation.  The  Metropohtan  i_;ompany  was  charterec 
Tor  the  purpose  of  making,  constructing,  maintaining  and  operating 
a  railway  upon  certain  streets,  avenues,  thoroughfares  and  places  in 
the  city  of  New  York.  This  was  its  business,  and  this  was  alL  the 
business  upon  the  execution  of  which  it  entered.  Could  it  be  im^ 
agined  that  a  change  more  fundamental  could  possibly  be  made  than 
that  a  corporation,  chartered  for  the  above  purpose,  should  lease  its 
road  and  properties  to  another  corporation  and  deliver  possession  of 
the  same  for  all  time,  and  thus  change  its  business  from  that  of  mak- 
ing, constructing,  maintaining  and  operating  a  railroad  to  that  of  rev^ 
ceiving  rent  for  the  use  of  such  road.? 

In  considering  this  question,  it  is  not  at  all  improper  to  look  for  a 
r^ioment  at  the  result   arising  from  a  rule  that  the  directors  ate   the 
primary  possessors  of  all  the  powers  which  tne  charter  confers.     If 
1  Hupra,  p.  442. 
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the  boardof  directors  have  the  power,  without  the  assent  of  the  share- 
holders,~tolease  the^njpEl-ties  of  the  corporaRorr~fbr  all  time,  then 
'fhgjKareholderS^juav  be- degriveclomiat- onlyTtfe  adniiiiiiiLration  of 
their  property  t"Erough  its  agents,  thedirectors,  but  its  veiy  possession, 

Board  of  directors  are  elected  for  one 


witnout  a  monient  s  warning 

yndv  Co  uidtiage  the  business  and  affairs  of  the  corporation,  such  busi- 
ness being  the  operating  and  maintaining  a  railroad.  At  the  time  of 
their  election  the  shareholder^  have  no  intimation  that  anything  else 
is  to  be  done  by  the  directors,  and  the  expectation  is  thgt  such  direc- 
tors, at  the  end  of  their  year  in  office,  will  turn  over  the  property 
committed  to  them  to  their  successors  in 'office,  with  an  account  of 
their  stewardship.  Can  it  be  possible  that  this  board,  elected  f"/*  "ily 
one  year,  without  any~otice  or  warning,  has  the  power  tajterminate 
tire  business  of  the  corporation  ana  transier  all  the  properties  to  an- 
ther corporation ■■'  it  stitfMs  to  me  cleJUlji  iiui.  X'his  is  not  the~" 
pPiiiMiii    i\\  the   business  of  the   corporatiftB.     It  is  terminating 


the  business,  to  carry  on  which  itwali  Iiilui  [jui Uiedr  it  is  just  as  tun 
damental  and  radical  a  change  as  an  increase  01  its  capital  stock,  or 
the  entering  upon  a  new  business  by  a  corporation  authorized  by  its 
charter  can  possibly  be.  Although  I  have  not  intended  to  quote  as 
authority  any  decision  except  those  of  our  own  state,  or  of  the  United 
States  Supreme  Court,  I  must  refer  to  the  language  used  by  the  learned 
court  in  the  case  of  Cass  v.  Manchester,  13  Rep.  167,  in  which  it 
was  held  that  directors  had  no  power  .to  make  a  lease,  even  for  five 
years,  without  the  consent  of  the  shareholders.     The  court  says: 

''But  if  this  conclusion  is  the  result  of  too  strict  a  construction  of 
the  charter,  we  are  of  the  opinion  that  the  power  in  question  is  not 
exercisable  independently  of  the  judgments  of  the  stockholders.  The 
directors  and  officers  of  a  corporation  are  its  exclusive  executive 
agents,  and,  as  it  can  only  act  by  and  through  them,  the  powers  vested 
in  the  corporation  are  deemed  to  be  conferred  upon  its  representatives, 
but  they  are,  nevertheless,  trustees  for  the  stockholders.  The  law 
recognizes  the  stockholders  as  the  ultimately  controlling  power  in  the 
corporation,  because  they  may,  at  each  authorized  election,  entirely 
change  the  organization,  and  may  at  any  time  keep  the  trustees  within 
the  line  of  faithful  administration,  by  an  appeal  to  a  court  of  equity. 
Hence,  it  has  been  held  that  the  directors  of  a  corporation  can  not 
alone  increase  its  capital  stock,  where  such  increase  was  authorized 
by  its  charter  'at  the  pleasure  of  said  corporation,'  and  where  it  was 
Provided  that  'all  powers  of  such  corporation  shall  be  vested  in  and 
exercised  by  a  board  of  directors,'  etc. ;  and  this  for  the  reason  that 
the  general  power  to  perform  all  corporate  art°i  '''^f^s  to  the  ordinaiy 
Jausiness  transactions  of  'the  corporation,  and  not  to  a  change  so  fun- 
damental and  organic.     (18- Wall.  234.) 


"The  change  proposed  is  not  organic,  but  it  is  thorough  and  fun- 
damental, as  it  affects  the  administration  of  the  company's  affairs.  It 
involves  a  withdrawal  from  the  control  and  management  of  the  stock- 
holders of  the  entire  property  of  the  corporation  for  at  least  five  years  ; 
It  will  preclude,  for  a  like  period,  the  exercise  by  the  stockholders  of 
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their  judgment  as  to  the  particular  character  and  method  of  conduct- 
ing the  business  affairs  of  the  corporation ;  and  it  denies  to  the  stock- 
holders any  right  of  suggestion  or  disapproval  of  the  conditions,  when 
such  relinquishment  of  important  corporate  faculties  may  be  conceded. 
Surely  a  power  which  will  be  attended  with  such  consequences  does 
not  relate  'to  the  ordinary  business  transactions,'  nor  'to  the  orderly 
and  proper  administration  of  the  affairs'  of  the  company ;  and  hence 
■can  not  be  exercised  by  the  directors  without  express  authority  to 
them." 

In  opposition  to  this  view  is  cited  by  the  learned  counsel  for  the  de- 
fendants the  case  of  The  Excelsior  Fire  Ins.  Co.  (16  Abb.  Pr.  8, 
14),  in  which  it  was  said: 

"The  statute  says  'the  company  is  authorized  to  reduce  the  number 
of  its  directors,'  etc.  It  makes  no  provision  for  a  meeting  of  the 
stockholders  for  that  purpose.  In  the  absence  of  any  provision  of  that 
■character  the  power  is  vested  in  the  board  of  directors.  Stockhold- 
ers, as  such,  possess  no  powers  in  the  management  of  a  corporation, 
except  specially  authorized  so  to  do  by  their  charter.  Their  power 
■ends  with  the  election  of  the  directors." 

Also,  in  Elwell  v.  Dodge  (33  Barb.  '336,  339),  the  court  says: 

"A  general  resolution  of  the  directors  delegating  the  power  to  trans- 
fer property  or  choses  in  action  to  meet  the  exigencies  of  the  com- 
pany, or  a  ratification  of_  this  particular  transfer,  by  act  or  resolution 
of  the  board,  or  acceptance  and  appropriation  of  the  fruits  of  the 
transaction,  if  a  special  resolution  authorizing  the  transfer  and  use  of 
this  note  was  wanting,  would  be  suflacient  to  sustain  the  indorsement 
as  the  act  of  the  company,  even ,  as  against  the  company,  and  might 
have  been  proved  had  the  precise  point  now  made  been  then  taken." 

The  language  of  Judge  Selden,  in  the  case  of  Robertson  v.  Bullions 
(11  N.  Y.  243,  250),  is  also  referred  to.     He  says: 

"What,  then,  are  the  powers,  rights  and  obligations  of  this  class  of 
corporate  officers,  and  to  what  extent  has  this  court  jurisdiction  over 
them?  *  «  *  These  officers  are  trustees  in  the  same  sense  with 
the  president  and  directors  of  a  bank  or  of  a  railroad  company.  They 
are  the  officers  of  the  corporation,  to  whom  is  deles^ated  the  power  of 
niirtliaylUtj  its  concerns  for  ttie  common  benefit  of  themselves  and  alt 
'other  corporators,  and  over  whom  the  body  corporate  retains  control 
through  its  power  to  supersede  them  at  every  recurring  election. " 

In  the  Matter  ot  yt.  Ann's  Church  (23  How.  Pr.  285),  Judge 
Emott  says: 

"The  officers  thus  chosen  are  not  trustees  in  the  sense  in  which  an 
individual  becomes  or  is  made  a  private  trustee ;  they  are  simply  of- 
ficers of  the  corporation.  As  such  officers  they  represent  the  cor- 
poration ;  they  are  its  managing  agents,  and  they  may  act  for"  the 
corporation  as  fully  as  the  directors  or  agents  of  an  ordinary  corpora- 
tion may  act  in  its  behalf.  A  corporation  ordinarily  acts  through  its 
officers,  and  through  them  only.  The  power  of  managing  its  con- 
cerns is  delegated  to  its  officers,  and  they  are  to  manage  them  for  the 
common  benefit  of  themselves  and  all  the  other  corporators.     These 
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officers  are  liable,  it  may  be,  to  judicial  proceedings  to  control  their 
action  where  it  is  fraudulent  or  destructive  of  the  rights  and  interests 
of  the  corporation.  They  are  responsible,  however,  more  directly 
and  practically,  to  the  corporate  body  itself,  through  the  power  of  the 
corporators  to  supersede  them  at  their  elections." 

In  the  case  of  Dana  v.  The  Bank  of  the  United  States,  5  Watts  & 
S.  (Pa.)  223,  246,  the  following  passage  occurs: 

"This,  I  take  it  (that  is  to  say,  the  election),  is  the  utmost  that  the 
stockholders  can  do  according  to  the  tenor  and  design  of  the  act  under 
which  they  must  all  act  until  an  election  of.  the  directors  shall  come 
around,  when  the  former,  if  dissatisfied  with  the  conduct  of  the  latter 
in  managing  the  affairs  of  the 'bank,  may  turn  anyone,  or  more, 
or  the  whole  of  them,  oiit  of  the  direction,  and  place   it  in  other 

i  hands." 
The  claim  made  by  virtue  of  these  decisions  is  that  the  stockhold- 
ers have  no  power  to  do  anything  in  relation  to  any  matter  whatever 
pertaining  to  their  corporation,  except  that  if  dissatisfied  with  the 
conduct  of  their  directors  in  managing  the  affairs  of  the  corporation 
they  may  turn  them  out  at  the  next  election ;  and  this  is  certainly  the 
language  of  all  the  above  decisions.  But  how  inapplicable  is  such 
remedy  to  an  act  of  the  directors  which  has  terminated  the  business 
of  the  corporation  and  placed  all  its  property  in  other  hands  for  a 
thousand  years ;  will  that  give  back  the  property  to  the  corporation ; 
will  that  set  right  any  maladministration  if  the  directors  had  the  power 
to  thus  act.?  Clearly  not,  and  the  language  was  intended  to  apply  to 
cases  where  the  action  taken  was  neither  radical  nor  fundamental  in 
its  character.  For  mismanagement  of  the  ordinary  business  of  the 
company,  the '  turnmg  out  ot  the  directors  is  a  reasonably  adequate 
redress;  but^hen  the  directors  have  dlVtib!t<jd  "flTe  company  ot  all  its 
_propertv,  it  is  dimcult  to  seehow  any  remedy  is  afforded  b'yn:ui]ning 
them  out.  J^  urther,  the  courts  ot  this  state,  as  Has  already  been  seen, 
expressly  recognize  the  fact,  notwithstanding  the  decision  above  men- 
tioned, that  the  sha-reholders  have  certain  other  rights  and  privileges 
beside  that  of  electing  directors,  viz. :  The  right  to  be  consulted  in 
respect  to  change  of  business,  increase  of  capital  stock,  dissolving 
and  winding  up  the  affairs  of  the  coi-poration,  sale  of  any  portion  pf 
its  property  necessary  for  the  transaction  of  its  business,  etc. 

It  need  hardly,  therefore,  be  necessary,  in  view  of  the  principles 
which  have  controlled  the  decisions  already  quoted,  to  discuss  further 
the  question  that  there  are  powers  reserved  to  the  corpftfatinn  which 
can  not  be  exerci sed  by  the  directors  without  the  assent  of  the  share- 
Vholders,  andthat  the  shareholders,  under  soniecircumstances,  at  least^ 
may  exercise  othei.'  luimtlOiis  Lhan  sim^iX-ttiaaa-of  olGot-tHg-thpir  board 
■  nt  d''"''ctor.s.  JSlor  is  it  necessary  now  to  dwell  upon  the  scope  pf  the  ^ 
act  of  1839,  or  to  attempt  to  show  that  by  this  act  the  Metropolitan 
Railway  Company  had  the  power  to  lease  its. road  and  properties. 
That  such  power  existed  is  now  conceded  by  the  counsel  for  the 
plaintiff,  in  view  of  the  decision  of  the  court  of  appeals  in  the  case  of 
Woodruff  v.  The  Erie  R.  Co!,  93  N.  Y.  609. 
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It  is  claimed  by  the  counsel  for  the  defendants  that  as  far  as  this 
state  is  concerned,  at  least,  the  power  of  a  board  of  directors  to  lease 
without  the  assent  of  shareholders  has  been  expressly  recognized  by 
the  legislature  of  this  state,  and  various  acts  of  the  legislature  are 
cited,  in  which  leases  of  railroads  and  consolidations  of  railroads  are 
authorized  to  be  made  as  the  directors  shall  determine.  It  seems  to 
me,  that  instead  of  these  acts  being  an  evidence  of  a  legislative  con- 
struction that,  under  the  act  of  1S39,  directors  had  the  power  to  lease 
without  the  assent  of  shareholders,  it  was  only  because  such  acts  could 
not  be  performed  by  the  directors  alone  that  it  was  thought  necessary 
to  confer  express  powers  upon  the  directors.  If  the  power  was  con- 
ferred upon  the  corporation  the  directors  alone  could  not  exercise  itj 
and,  therefore,  the  legislature  conferred  the  power  expressly  upon  the 
directors. 

Attention  has  also  been  called  to  various  cases  where  the  assent  of 
sto ckholders  is  provided  for  as  a  condition  ot  corporate  action. 

it  will  be  seen  that  in  every  case  it  is  a  limitation  upon  corporate 
action  by  requiring  more  than  a  majority  of  stockholders  to  assent,  or 
the  conferring  of  a  new  power  upon  corporations  and  affixing  the  con- 
ditions upon  which  such  power  is  to  be  exercised. 

I  fail  to  see  that  legislation  of  this  character  in  any  way  aids  us  in 
the  determination  of  this  question.  If,  however,  a  solution  of  the 
problem  is  to  be  reached  by  the  light  of  legislative  interpretation, 
chapter  349  of  the  Laws  of  1880  seems  to  clearly  indicate  the  neces- 
sity of  stockholders'  assent,  given  at  a  stockholders'  meeting,  to  the 
leasing  of  the  property  of  a  railroad  corporation ;  otherwise,  what 
necessity  for  legislative  intervention  in  the  terms  of  the  act  re- 
ferred to? 

The  cases  of  Fisher  v.  New  York  Central,  etc.,  R.  Co.,  46  N.  Y. 
644,  and  The  Central  Cross  Town  R.  Co.  v.  The  Twenty-third  Street 
R.  Co.,  54  How.  Pr.  183,  are  cited  as  deciding  that  a  lease  may  be 
made  without  the  assent  of  the  shareholders.  I  have  failed  to  find 
any  such  adjudication  in  either  of  those  cases.  All  that  can  be  claimed 
for  those  cases  is  that  they  decide  that  a  lease  of  its  road,  made  by  a 
railroad  corporation,  is  not  u^ira  vires,  and  they  decide  nothing  more 
upon  the  question  of  power. 

No  question  is  raised  or  discussed  as  to  the  manner  of  the  exercise 
of  its  power  by  the  corporation.  There  was  no  person  before  the 
court  seeking  to  impeach  the  lease,  who  could  be  heard  upon  the  ques- 
tion of  stockholders'  assent.  The  only  question  was  whether  the  lease 
was  not  actually  void,  not  voidable. 

There  is  no  question  but  that,  admitting  that  a  board  of  directors 
alone  have  no  power  to  lease  the  property  of  their  corporation,  and 
if  such  lease  is  executed  by  the  directors  without  the  assent  oJE  the 
stockholders,  such  stockholders  may  accept  the  lease  or  repudiate  it, 
and  that  if  they  allow  the  parties  to  the  lease  to  go  on  under  the  lease 
without  any  action  being  taken  in  respect  thereto,  within  a  reasonable 
time,  they  will  be  held  to  have  acquiesced  in  the  lease  and  ratified  it. 
Therefore,  conceding  that  the  corporation  has  the  power  to  lease, 
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when  the  action  is  taken  and  the  stockholders  have  acquiesced,  no 
third  party  can  raise  the  objection  that  the  stockholders  have  not 
formally  assented. 

In  the  cases  cited  the  leases  had  long  been  in  operation,  and  the 
time  for  dissent  had  long  passed,  and,  therefore,  the  only  question 
that  could  be  raised  was  the  power  of  the  corporation  to  act  at  all. 
After  an  examination  of  the  reasoning  in  all  the  adujdicated  cases 
(which  has  been  by  no  means  cursory),  after  a  consideration  of  the 
principles  governing  the  relations  of  shareholders  of  a  corporation  and 
its  directors,  conceding  that  a  corporation  can  do  no  act  unless  spe- 
cially authorized  thereto,  except  through  its  board  of  directors,  I  am 
irresistibly  brought  to  the  conclusion  that  acts  making  organic  or  fun- 
damental changes  in  the  character  or  business  of  the  c(;>rpnrafir>n,  can 
nStiSe  done  either  hj'ttie  directors  alone,  or  by  t|if  gh upholders  aloyip ; 
but  that  both  tne  execuLivti  ami  adlUiliistratlve  officersof  the  corpora^^ 
tion  must  unite  with  the  sharehoiaers  ot  the  corporation,  who  confer 
the  ripht  to  act  upon  the  individuals  intrusted  with  the  office  of  di- 
l^ectors;  that  directors  are  merely  temporary  otlicersot  the  corporation, 
.by  Virtue  of  their  oince  entitiea  to  mangitrp  ^[ic  tinsir|^ss  and  affairs  of 
-tile  LUiyuiaUun  during  their  term  ot  ottir.e^  vyithont-  interference  frr>m 
t^  stockholders,  but  they  can  not  say  that  a  new  board  of  directors, 
alllmuiJ'H  duly  elected  ny  the  stockholders.  Bllall  never  thafeafter  inter- 


fere  with  the  management  of  the  properties  .oi—tne  corporation,  "5g=°= 
cause  tliyy  lla 
liuinly  lui'tiver 


cause  U\Hy  Have  placed  their  possessions  and  manas;ement  into  other 

liaillly  lUltive;.     i     -^     ^  "*"  

JUdgifiyilt  for  plaintiff. 

Note.  Functions  of  shareholders. — In  general  shareholders  have  the 
right  to ;  — - 

'  (1)  Elect  direx±3rB.  1865,  Mottu  v.  Primrose,  23  Md.  482;  1881,  State  v. 
MerchaS!r^!rasr251 . 

(2)  Pass  on  am^idments.to  the-ckaister.  1818,  Marlborough  Manufactur- 
■ine  Oa!'v.'linitEr2  Conn"579 ;  1850,  Commonwealth  v.  Cullen,  13  Pa.  St.  133. 

53  Am.  Dec.  450,  supra,  p.  417;  1854,  Stark  v.  Burke,  9  La.  Ann.  341;  1870, 
Hope  V.  Mut.  F.  Ins.  Co.,  47  Mo.  93;  1873,'Railway  Co.  v.  Allerton,  85  U.  S. 
233,  supra,  p.  442 ;  1885,  Baker's  Appeal,  109  Pa.  St.  461 ;  1886,  Venner  v. 
Atchison,  etc.,  R.,  28  Fed.  Rep.  581;  1899,  In  re  Election  of  Directors  of  New- 
ark Lib.  Assn.,  64  N.  J.  L.  217,  265,  43  Atl.  Rep.  435;  1899,  Alexander  v.  At- 
lantic &  W.  P.  R.  Co.,  108  Ga.  449,  33  S.  E.  Rep.  866.  But  see  c.nntm  1855, 
Dayton  &  C.  R.  Co.  v.  Hatch,  1  Disn.  (Ohio)  84;  1858,  Illinois  River  R.  Co. 
V.  Zimmer,  20  111.  654. 

(3)  Increase  or  leduce  stock.  1860,  New  York  &  N.  H.  R.  v.  Schuyler,  38 
,Barb.  534;  1871,  Eidman"v.  Bowman,  58  111.  444,  11  Am.  Rep.  90;  1873, 
'Chicago  City  Ry.  Co.  v.  Allerton,  85  U.  8.  (18  Wall.)  233,  supra,  p.  442;  1897, 

McNulta  V.  Corn  Belt  Bank,  164  111.  427. 

(4)  Makeb£-Jaws.  1766,  Rex  v.  Spencer,  3  Burr.  1837;  1868,  Stevens  v. 
'  Davison;  18  GraClVa.)  819,98  Am.  Dec.  692;  1875,  Morton  Gravel  Co  v 

Wysong,  51  Ind.  4;  1876,  People  v.  Sterling  B.  C,  82  111.  457.  f.nntra  ■  1876! 
Thayer  v.  Herrick,  Fed.  Cas.  13868;  1877,  United  Fire  Assn.  v.  Benseman    4 
Weekly  N.  C.  (Pa.)  1;  1893,  Brinkerhoft  v.  Lumber  Co.,  118  Mo.  447    infra 
^p.  1162;  1894,  Watson  V.  Sidney,  F.  W.  P.  Co.,  56  Mo.  App.  145. 

(5)  (Control  the  issue  of  stock.  1867,  Curry  v.  Scott,  54  Pa.  St  270-  1868 
McManus  v.  "P.  <Sf  R.  Co.rSS  Pa.  St.  330;  1883,  Jones  v.  Morrison,  31  Minn' 
140:  1891,  Arkansas  V.  Ag.  Soc.  v.  Eicholtz,  45  Kan.  164. 
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(6)  Investigate  the  management.  1880,  Star  Line  v.  Van  Vliet,  43  Mich. 
364.      ■   — 

(7)  Oheck  ultravires  acta.-and  in  this  case  a  single  disseiiting  shareholder 
can  enJCta  Such  acE  1850,  Bagshaw  v.  Eastern,  efcTTK.,  It*  L.  J  "(CBT)  410 ; 
185irl&eBliraH-vnj5fford,  1  Sim.  fT.  S.  550;  1867,  Hoole  v.  Great  Western  R., 
L.  R.  3  Oh.  App.  262;  1895,  Pollock  v.  Farmers'  L.  &  T.  Co.,  157  U.  S.  429. 

(8)  Prevent  the  sale  of  the  corporate  property,  unless  the  corporation  is  a 
failing-^eT  1861,  AbbotrrHaW--Rahbereirr39-Barbr.-578l'lKrCT^iMTesex, 
etc.,  R.  vT Boston,  etc.,  R.,  115  Mass.  347;  1892,  People  v.  Ballard,  134  N. 
Y.  269. 

(9)  Provide  for  the  admission  of  members.  1837,  Comw.  v.  Gill,  3  Whart. 
228.         

,  (10)  Rem2Xejafiiate§~£yC-Qfficers.  1758,  Rex.  v.  Richardson,  1  Burr.  517 ; 
1865,  Evans  v.  Philadelphia  Olub,  50  Pa.  St.  107,  infra,  p.  1165;  1882,  Imperial 
Hydropathic  Hotel  Co.,  L.  R.  23  Ch.  Div.  1;  1898,  In  re  Grifflng  Iron  Co.,  41 
Atl.  Rep.  (N.J.)  931. 

'  (11)  Dissolve  the  corporation  or  surrender  the  corporate  franchises.  1813, 
Smith  v.BmitB73  Deasau.  Eq.  (S.  C.)557;  1843  State  v.  Atch.R.  Co.,  5  Rob. 
(La.)  63;  1870,  W'ilson  v.  Proprietors  of  Central  Bridge,  9  R.  I.  590;  1897, 
Pringle  v.  Eltringham  C.  Co.,  49  La.  Ann.  301,  6  A.  &  E.  C.  C.  (N.  S.)  385; 
1898,  Forrester  et  al.  v.  B.  &  M.  0.  C.  &  S.  M.  Co.,  21  Mont.  544,  55  Pac. 
Rep.  229. 

Functions  of  direptqrs.  These  are  usually  stated  to  be  to  selectihe  inferior 
oM^lfST^eBtri  aH'fTl^y'ervants  of  the  corporation,  fix  their"'compensatiohT!!T4 
airect  thar  ajS^Si.  "1880;  Batchelor  v.  Planters'  ISTaEionarBank,  78  Ky.135; 
1891,  Sheridan  Elec.  L.  Co.  v.  Chatham  National  Bank,  127  N.  Y.  517,  28  N. 
E.  Rep.  467;  1898,  Granger  v.  Am.  Brew.  Co.,  25  Miscl.  (N.  Y.)  302.  .^Igo  to 
control  itL-thS-Ordipary  business,  agairs  of  the  corporation,  such  as  policy  of 
management,  expediency  of  acting  or  coritracting.'accepting  consideratipii  for 
C9rp6^:ate  property,  or'8ervice,"'9r  appropriation  of  corporate  funds  to  advance 
the^ corporate  enterprise.  And  in  these  particulars,  if  they  act  in  good  failh, 
the^  stockholders  can  not  control  their  'acta.  1840,  Bufri'llv.  fres.  and  Dir. 
ofT^aHanfffank,  2  MetcrfMass.T163,  38' Am.  Dec.  395;  1850,  Gillis  v.  Bailey, 
21  N.  H.  149;  1850,  Commw.  v.  CuUen,  13  Pa.  St.  133,  53  Am.  Dec.  450;  1863, 
,Miller  v.  Rutland,  etc.,  R.  Co.,  36  Vt.  452;  1880,  Hun  v.  Cary,  82  N.  Y.  65,  37 
Am.  Rep.  546;  1881,  Cleveland  &  M.  R.  Co.  v.  Himrod  Furnace  Co.,  37  Ohio 
St.  321;  1884,  Louisville,  E.  &  St.  L.  Ry.  Co.. v.  McVav,  98  Ind,  391;  1885, 
Donohoe  v.  Mariposa  L.  &  M.  Co.,  66  Cal.  317;  1891,  Ellerman  v.  Chicago 
J.  R.,  49  N.  J.  Eq.  217,  35  Am.  &  E.  O.  C.  388;  1892,  Wheeler  v.  Pullman  I. 
&  S.  Co.,  143  111.  197;  1896,  Blood  v.  La  Serena,  113  Cal.  221,  4  Am.  &  E.  C. 
C.  (N.  S.)  451  (this  case  holding  that  stockholders  can  not  direct  certain 
officers  to  do  acts  of  ordinary  business  by  resolution,  unless  the  directors 
authorize  such  acts  also) ;  1899,  Cupit  v.  Park  City  Bank,  20  Utah  292, 58  Pac. 
Rep.  839;  1902,  Friedman  v.  Lesher,  198  111.  21,  92  Am.  St.  R.  255  (assign- 
ment). 
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Sec.  194.     The  president,  etc. 

NATIONAL  STATE  BANK  v.  VIGO  COUNTY  NATIONAL  BANK.' 

1895.    _In  the  Supreme  Court  of  Indiana.     141  Ind.  Rep.  352- 
357>  50  Am.  St.  Rep.  330. 

[Action  to  set  aside  two  mortgages  held  by  Vigo  Bank,  purporting 
to  nave  been  executed  by  Sanford  Tool  Company  by  its  president, 
"on  his  own  motion  and  without  any  authority  or  permission  to  him 

'  Statement  of  facts  abridged.    Only  part  of  opinion  given. 
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given  by  said  tool  company,  or  its  directors  or  stockholders,"  and 
without  their  consent  or  subsequent  ratification.  The  Vigo  Bank  de- 
murred ;  demurrer  sustained  and  exceptions  reserved.  Sustaining  the 
demurrer  is  the  error  .assigned.] 

Monks,  J.  »  *  *  The  statute  under  which  the  tool  company  was 
organized  provides  that  the  business  of  the  corporation  shall  be  man- 
aged by  a  board  of  directors,  a  majority  of  whom  shall  constitute  a 
quorum.     Section  3854,  R.  S.  1881 ;   section  5054,  R.  S.  1894. 

Under  this  statute  the  directors  have  full  authority  to  act  for  the  cor- 
poration, and  represent  it  in  all  the  matters  relating  to  the  corporate 
business.  Brooklyn  Gravel  Road  Co.  v.  Slaughter,  33  Ind.  J85  ;  Board, 
etc.,  V.  Lafayette,  etc.,  R.  Co.,  50  Ind.  85. 

The  president  of  a  corporation,  by  virtue  of  his  office  merely,  has 
very  little  authority  to  act  for  the  corporation ;  his  powers  depend 
upon  the  nature  of  the  company's  business  and  the  authority  given 
him  by  the  board  of  directors.  The  board  of  directors  may  invest 
bini  with  authority  to  act  as  the  chief  executive  officer  of  the  company ; 
this  may  be  done  by  resolution  or  by  acquiescence  in  the  course  of 
dealing  and  manner  of  transacting  the  .  business  of  the  corporation. 
Taylor  Corp.,  §§  202,  236,  238,  and  notes;  Martin  v.  Webb,  no  U. 
S.  7;  Northern,  etc.,  R.  Co.  iv.  Bastian,  15  Md.  494;  Dougherty  v. 
Hunter,  54  'Pa.  St.  380;  Stokes  v.  New  Jersey  Pottery  Co.,  46  N.  J. 
Law  240;  Louisville,  etc.,  R.  W.  Co.  v.  McVay,  98  Ind.  391  ;  17 
Am. 'and  Eng.  Encyc.  of  Law,  pp.  135,  136,  137,  and  notes;  Jones 
Chat.  Mort.j  §  51. 

When  a  contract  is  made  in  the  name  of  a  corporation  by  the  presi- 
dent, in  the  usual  course  of  business,  which  the  directors  have  the 
power  to  authorize  him  to  make,  or  to  ratify  after  it  is  made,  the 
presumption  is  that  the  contract  is  binding  on  the  corporation  until  it 
is  shown  that  the  sarrie  was  not  authorized  or  ratified.  Patterson  v. 
Robinson,  116  N.  Y.  193;  Eureka  Iron  and  Steel  Works  v.  Bresna- 
han,  60  Mich.  332;  i  Morawetz  Corp.,  §  538;  i  Beach  Corp.,  §  203; 
17  Am.  &  Eng.  Ency.  of  Law,  p.  124.  ' 

One  dealing  with  the  president  of  a  corporation,  in  the  usual  course 
of  business,  and  within  the  powers  which  the  president  has  been  ac- 
customed to  exercise  without  objection  from  the  directors,  has  the 
right  to  assume  that  the  president  has  been  invested  with  those  powers. 
I  Morawetz  Corp.,  §  538;  i  Beach  Corp.,  §  203;  First  Nat'l  Bank 
V.  Kimberlands,  16  W.  Va.  555;  Eureka  Iron  and  Steel  Works  v. 
Bresnahan,  supra. 

Each  paragraph  of  the  complaint,  however,  alleges  that  said  mort- 
gages were  executed  without  any  authority  whatever,  and  were  never 
ratified  after  they  were  executed,  and  we  are  of  the  opinion  that  the 
second,  third  and  fourth  paragraphs  were  sufficient  to  withstand  the 
demurrer.     *     *     * 

Judgment  reversed. 

Note.  See,  also,  as  to  functions  and  powers  of  president.  J872,  Smith  v. 
Smith,  62  111.493;  1874,  Titua  v.  Cairo,  etc.,  R.  Co.,  37  N.  J..L.  98;  1881, 
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Mining  Co.  V.  Anglo-Cal.  Banlt,  104  U.  S.  192;  1891,  Wait  v.  Nashua  Armory 
Assn.,  66  N.  H.  581,  49  Am.  St.  Kep.  630,  14  L.  R.  A.  356 ;  1895  Memll  v. 
Hurley,  6  S.  D.  592,  55  Am.  St.  Rep.  859;  1896,  Board  of  Trade  v.  Nelson  162 
111.  431,  53  Am.  St.  Rep.  312;  1896,  Ford  v.  Hill,  92  Wis.  188,  53  Am.  St.  Rep. 
902;  1897,  Swasey  v.  Emerson,  168  Mass.  118,60  Am.  St.  Rep.  368;  1897, 
White  V.  Taylor,  113  Mich.  543;  1897,  Jones  v.  Williams,  139  Mo.  1,  61  Am. 
St.  Rep.  436,  37  L.  R.  A.  682;  1897,  Brush,  etc.,  Co.  v.  Montgomery,  114  Ala, 
433,  21  So.  Rep.  960;  1898,  Pacific  Bank  v.  Stone,  121  Oal.  2U2;  1899,  Cham- 
bers V.  Lancaster,  160  N.  Y.  342,  54  N.  E.  Rep.  707;  1899,  Moore  Mercantile 
Co.  V.  Arnold,  108  Ga.  449,  34  S.E.  Rep.  176;  1899,  White  v.  Elgin  Creamery 
Co.,  108  Iowa  522,  79  N.  W.  Rep.  283 ;  1902,  St.  Clair  v.  Rutlege,  115  Wis.  583, 
95  Am.  St.  R.  964. 

^s  to  functions  and  powers  of  vice-president,  see:  1872,  Smith  v.  Smith,  62 
111.  493;  1890,  Huse  v.  Ames,  104  Mo.  91;  1891,  Wait  v.  Nashua  Armory 
Assn.,  66  N.  H.  581,  49  Am.  St.  Rep.  630,  14  L.  R.  A.  356;  1892,  Shaffer  v. 
Hahn,  111  N.  C.  1;  1895,  Missouri,  etc.,  Co.  v.  Faulkner,  88  Tex.  649;  1897, 
Pond  V.  Nat'l  Mtg.  &  D.  Co.,  6  Kan.  App.  750. 

As  to  powers  of  secretary,  SQ6:  1889,  Read  v.  Buffum,  79  Cal.  77;  1893, 
Hastings  v.  Brooklyn,  etc.,  Co.,  138  N.  Y.  473 ;  1895,  Wolf  &  Gaines  v.  Daven- 
port, etc.,  R.  Co.,  93  Iowa  218;  1899,  Colorado  S.  Co.  v.  Am.  Pub.  Co.,  97  Fed. 
Rep.  843. 

As  to  functions  and  powers  of  treasurer,  see:  1881,  Mining  Co.  v.  Anglo-Cal. 
Bank,  104  U.  S.  192;  1889,  Craft  v:  South  Boston  R.  Co.,  150  Mass.  207,  5  L. 
R.  A.  641;  1893,  Merchants'  National  Bank  v.  Citizens',  etc.,  Co.,  159  Mass. 
605;  1894,  Appeal  of  Philler,  161  Pa.  St.  157;  1898,  Chicago,  etc.,  Co.  v.  Chi- 
cago National  Bank,  176  111.  224;  1899,  Colorado  S.  Co.  v.  Am.  Pub.  Co.,  97 
Fed.  Rep.  843;  1899,  First  National  Bank  v.  Garretson,  107  Iowa  196. 

As  to  functions  and  powers  of  generg,l  managers,  general  superintendents,  gen- 

^■eral  agents,  eashiers,  road-master,  division  superintendent,  station-master,  yard- 

Amaster,  station  agent,  foreman,  conductor,  etc.,  see:  1884,  The  Louisville,  Evans- 

'Ville  &  St.  L.  R.  Co.  v.  McKay,  98  Ind.  391,  where  the  cases  are  collected 

and  discussed. 

Further  as  to  powers  of  general  manager,  see:  1898,  Helena  National  Bank 
v.  Rockv,  etc.,  Co.,  20  Mont.  379,  63  Am.  St.  Rep.  628;  1898,  Butte  &  B.  Con. 
M.  Co.  V.  Mont.  Ore.  P.  Co.,  21  Mont.  539,  10  Am.  &  E.  C.  C.  (N.  S. )  415,  note 
419 ;  1899,  New  South  Brewing,  etc.,  Co.  v.  Shuck,  20  Ky.  L.  Rep.  2005,  10  A. 
-&  E.  C.  C.  (N.  S.)  423 ;  1901,  Spelman  v.  Gold  Coin  Mining  Co.,  26  Mont.  76, 
■91  Am.  St.  R.  402,  66  Pac.  597. 


Subdivision  III.     Internal  Relations   and   Constitution. 

ARTICLE  I.       THE     CORPORATE    FRANCHISES.  ^ 

Sec.  195.  The  franchises  of  the  corporation  itself .  "A  cor- 
poration aggregate  is  an  artificial  body  of  men,  composed  of 
divers  constituent  members,  ad instar  corporis  humani,  the  lig- 
aments of  which  body  politic  or  artificial  body  are  the  fran- 
chises and  liberties  thereof,  which  bind  and  unite  all  its  mem- 
bers together;  and  the  whole  frame  and  essence  of  the  corpora- 
tion consists  therein."  Argument  of  Sergeant  Pemberton  in 
King  V.  London,  Carth.   217  (1692). 

See,  also,  People  v.  TJtica  Insurance  Co.,  15  Johns.  (N.  Y.)  358,  supra  p. 
113;  Spring  Valley  Water- Works  v.  Schottler,  62  Cal.  69,  supra,  p.  120  on  ppj 

45 — WiL.  Cases. 
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121,  123,129;  State,  exrel.  Waring,  v.  Medical  Society,  38  Ga.  608,  supra,  p. 
136,  on  p.  137;  Fietsam  v.  Ha:y,  122  111.  293,  supra,  p.  141,  on  pp.  141-142; 
Memphis  &  L.  E.  Co.  v.  Railroad  Commrs.,  112  U.  S.  609,  snpra,  p.  143,  on 
pp.  146-147;  Wales  v.  Stetson,  2  Mass.  143,  supra,  p.  150,  on  p.  151.;  Higgms 
V.  Downward,  8  Hous.  (Del.)  227,  supra,  p.  152,  on  pp.  155-156.  Note  to  arti- 
cle iv,  supra,  p.  157. 

Note.  It  has  been  said  that  "All  the  functions  of  a  corporation  are  in  one 
sense  franchises.  The  right  "to  hold  property  in  the  corporate  name,  to  sue 
and  be  sued  in  that  capacity,  to  have  and  use  a  corporate  seal,  and  by  that  to 
contract,  and  some  others  perhaps,  are  franchises,  which  constitute  the  very 
definition  of  a  corporation." — Chief  Justice  Redfleld,  in  State  v.  Boston,  etc., 
R.  Co.,  25  Vt.  442  (1853).  Also  Perley,  C.  J.,  in  Pierce  v.  Emery,  32  N.  H. 
507  (1856),  says:  "A  corporation  is  itself  a  franchise  belonging  to  the  mem- 
bers of  the  corporation;  and  a  corporation,  being  itself  a  franchise,  may  hold 
other  franchises,  as  rights' and  franchises  of  the  corporation,  *  *  *  and 
being  itself  a  franchise,  consists  and  is  made  up  of  its  rights  and  franchises." 

It  is  sometimes  difficult  to  distinguish  between  a  franchise  and  a  mere 
license.  Many  of  the  courts  hold  that  the  right  of  way  of  a  street  railroad 
company  or  the  right  to  lay  gas  or  water  pipes,  or  erect  telegraph  or  tele- 
phone poles  in  the  streets  of  a  city  granted  by  the  city  council  is  a  franchise. 
See,  1883,  Hoyelman  v:  KaHsas  City  R.  Co.,  79  Mo.  632,  on  643;  1885,  New 
Orleans,  etc.,  R.  Co.  v.  Delamore,  114  U.  S.  501 ;  1888,  State  v.  Madison,  etc., 
R.  Co.,  72  Wis.  612;  1888,  People  v.  O'Brien,  111  N.  Y.  1,  7  Am.  St.  Rep.  684, 
2  L.  R.  A.  255;  1894,  Detroit  Citizens'  S.  R.  Co.  v.  Detroit,  64  Fed.  Rep.  628, 
26  L.  E.  A.  667 ;  1896,  Stevens  v.  City  of  Muskegon,  111  Mich.  72 ;  1897,  Tower 
V.  Tower  &  S.  S.  R.  Co.,  68  Minn;  500,  64  Am.  St.  Rep.  493;  1897,  Wright  v. 
Milwaukee,  etc.,  R.  Co.,  95  Wis.  29,  60  Am.  St.  Rep.  74;  1897,  Milwaukee 
Elec.  R.  Co.  V.  Milwaukee,  95  Wis.  39,  60  Am.  St.  Rep.  81 ;  1897,  State  v. 
East  Fifth  St.  E.  Co.,  140  Mo.  539,  62  Am.  St.  Rep.  742,  38  L.  R.  A.  218 ;  1898, 
Suburban  etc.,  Co.  v.  Inhabitants,  etc.,  41  Atl.  Rep.  865  (N.  J.  Ch)  ;  1898, 
Ghee  v.  Northern  Union  Gas  Co.,  158  N.  Y.  510;  1899,  People  v.  Suburban  R. 
Co.,  178  111.  594;  1899,  East  St.  L.  C.  R.  Co.  v.  E.  St.  L.,  182  111.  433;  1899. 
Township  of  Hamtramck  v.  Rapid  R.,  122  Mich.  472,  81  N.  W.  Rep.  337. 

Other  cases  hold  such  grants  to  be  licenses  only.  See,  1878,  People  v.  Mu- 
tual, etc.,  Co.,  38  Mich'.  154;  1885,  Galveston,  etc.,  R.  Co.  v.  Gulf  City,  etc., 
R.  Co.,  63  Texas  629;  1888,' Atchison,  etc.,  R.  Co.  v.  Nave,  38  Kan.  744,  & 
Am.  St.  Rep.  800,  note  804;  1893,  Lake  Roland  El.  €0.  v.  Baltimore,  77  Md.' 
352,  20  L.  R.  A.  126;  1894,  City  of  Belleville  v.  Citizens',  etc.,  R.  Co.,  152  111. 
171,  26  L.  R.  A.  681 ;  See  1901,  People  v.  Cent.  U.  Tel.  Co.,  192  111.  307,  85  Am. 
St.  R.  338. 


Sec.  1S|^.  Franchises  of  the  members.  "It  is  likewise  a  fran- 
chise for  a  number  of  persons  to  be  incorporated  and  subsist 
as  a  body  politic ;  with  power  to  maintain  perpetual  succes- 
sion, and  do  other  corporate  acts;  and  each  individual  mem- 
ber of  such  corporation  is  also  said  to  have  a  franchise  or 
freedom."    Blackstone's  Comm.,  Bk.  II,  p.  *37. 

See,  also.  State,  ex  rel.  Waring,  v.  Medical  Society,  38  Ga.608,  supra,  p.  136; 
Fietsam  v.  Hay,  122  111.  293,  supra,  p.  14|;  Memphis  &  L.  R.  Co.  v.  R.  Com- 
missioners, 112  U.  S.  609,  supra,  p.  143. 

Note.  In  Board  of  Trade  of  Chicago  v.  The  People,  91  111.  80,  it  was  held 
that  a  member,  did  not  have  a  franchise  in  his  membership  sufficient  to  give 
a  court  of  appeals  jurisdiction  in  appeal,  under  a  statute  authorizing  appeals 
in  cases  involving  a  franchise.  The  court's  argument  is  given  above  in  note 
on  pp.  161, 162.  See  cases  infra  on  the  right  of  corporations  to  expel  mem- 
bers, p.  1165. 
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ARTICLE   II.       CONTRACTS    CONTAINED    IN    THE    CHARTER   OF   A  COR- 
PORATION. 

See.  197.  ( I )  In  general.  ' '  The  charter  of  a  corporation  having  a 
capital'  stock  is  a  contract  between  three  parties,  and  forms 
the  basis  of  three  distinct  contracts.  The  charter  is  a  contract 
between  the  state  and  the  corporation;  second,  it  is  a  con- 
tract between  the  corporation  and  the  stockholders;  third,  it 
is  a  contract  between  the  stockholders  and  the  state."  Cook 
Stock  and  Stockholders,  3d  ed.,  §  492. 

"The  contracts  which  are  ordinarily  found  in  the  charter  of  a  pri- 
vate corporation  fall  into  three  classes :  ( i )  Those  between 
the  state  and  the  incorporators.  *  *  *  (2)  Contracts 
between  the  corporation  and  the  stockholders.  *  *  *  (3) 
Contracts  between  the  corporation  and  persons  dealing  with 
the  corporation,  such  as  statements  in  the  charter  or  law,  that 
the  capital  stock  shall  be  a  certain  amount."  Elliott  Corpora- 
tions, §  98;   Beach  Corp.,  §§  22—24. 

By  incorporation  for  business  purposes,  the  corporators  acquire 
from  the  state"  a  franchise  to  employ  certain  methods  of  acting  (which 
they  could  not  otherwise  lawfully  exercise),  and  certain  designated 
funds  or  property,  in  attaining  or  furthering  certain  specified  objects. 
It  is  the  dedication  of  certain  funds,  by  the  mutual  and  express  con- 
sent of  the  state  and  the  corporators,  to  the  attainment  of  certain  pur- 
poses, in  a  certain  way.  Because  the  state  believes  the  purposes  de- 
sirable, it  authorizes  the  peculiar  method ;  because  the  corporators 
deem  the  method  necessary  or  desirable,  and  the  end  profitable,  they 
contribute  the  funds.  The  peculiar  method  is  by  the  state  authoriz- 
ing a  changing  body  of  persons,  through  a  specified  form  of  organiza- 
tion, and  under  a  designated  name,  to  act  and  be  considered"  as  one 
person  in  whom  are  vested  the  funds  contributed,  and  upon  whom  is 
placed  the  duty  of  applying  them  to  the  purposes  named.  The  state 
has  the  right  to  have  the  funds  so  applied ;  so  does  the  corporation ; 
so  do  the  members ;  so  do  those  who  are  selected  to  act  in  the  corpo- 
rate name ;  so  do  those  who  become  creditors  in  the  performance  of 
the  corporate  functions.  In  this  way  there  arise  many  implied  con- 
tracts or  grants  of  franchises,  as  to  the  purposes  to  be  accomplished, 
the  method  of  accomplishing  them,  and  the  application  of  the  funds 
thereto,  protected  under  the  national  constitutional  provision  that  "no 
state  shall  pass  any  law  impairing  the  obligation  of  contracts."  (Art. 
i,  §  10,  cl.  I. 
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Sec.  198.    Same. 

TEUSTEES  OF  DARTMOUTH  COLLEGE  v.  WOODWARD.^ 

1819.    In  the  Supreme  Court  of  the  United  States.   4  Wheaton 
(17U.S.)  Rep.  518-715. 

February  2,  1819.  The  opinion  of  the  court  was  delivered  by 
Marshall,  Ch.  J.  This  is  ah  action  of  trover,  brought  by  the  trust- 
ees of  Dartmouth  College  against  William  H.  Woodward,  in  the  state 
court  of  New  Hampshire,  for  the  book  of  records,  corporate  seal  and 
other  corporate  property,  to  which  the  plaintiffs  allege  themselves  to 
be  entitled.  A  special  verdict,  after  setting  out  the  rights  of  the  par- 
ties,' finds  for  the  defendant,  if  certain  acts  of  the  legislature  of  New 
Hampshire,  passed  on  the  27th  of  June,  and  on  the  i8th  of  December, 
1816,  be  valid  and  binding  on  the  trustees,  without  their  assent,  and 
not  repugnant  to  the  constitution  of  the  United  States ;  otherwise,  it 
finds  for  the  plaintiffs.  The  superior  court  of  judicature  of  New 
Hampshire  rendered  a  judgment  upon  this  verdict  for  the  defendant, 
which  judgment  has  been  brought  before  this  court  by  writ  of  error. 
The  single  question  now  to  be  considered  is,  do  the  acts  to  which  the 

verdict  refers  violate  the  constitution  of  the  United  States .-'      ~ 

■  This  court  can  be  insenstfctetretttef '  to  th'CTtnagnlruae  "nor  delicacy 
of  this  question.  The  validity  of  a  legislative  act  is  to  be  examined  ; 
and  the  opinion  of  the  highest  law  tribunal  of  a  state  is  to  be  revised 
— an  opinion  which  carries  with  it  intrinsic  evidence  of  the  diligence, 
of  the  ability  and  the  integrity  with  which  it  was  formed.  On  more 
than  one  occasion  this  court  has  expressed  the  cautious  circumspection 
with  which  it  approaches  the  consideration,  of  such  questions ;  and 
has  declared  that  in  no  doubtful  case  would  it  pronounce  a  legisla- 
tive act  to  be  contrary  to  the  constitution.  But  the  American  people 
have  said,  in  the  constitution  of  the  United  States,  that  "no  state  shall 
pass  any  bill  of  attainder,  ex  fast  facto  law,  or  law  impairing  the  ob- 
ligation of  contracts."  In  the  same  instrument,  they  have  also  said, 
"that  the  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  the  constitution."  On  the  judges  of  this  court,  then,  is 
imposed  the  high  and  solemn  duty  of  protecting,  from  even  legislative 
violation,  those  contracts  which  the  constitution  of  oiir  country  has 
placed  beyond  legislative  control ;  and,  however  irksome  the  task  may 
be,  this  is  a  duty  from  which  we  dare  not  shrink. 

'  Facta  are  sufficiently  stated  in  the  opinions,  and  supra,  p.  426.  Arguments, 
and  parts  of  the  opinions  of  Story  and  Washington,  JJ.,  omitted.  The  case 
was  argued  in  the  state  court  by  Mason,  Smith  and  Webster,  for  plaintiffs, 
and  by  Sullivan  and  Bartlett,  for  defendants;  in  the  United  States  Supreme 
Court  by  Webster  and  Hopkinson,  for  plaintiff  in  error,  and  by  Holmes  and 
William  Wirt,  attorney-general,  for  defendants  in  error.  The  decision  of  the 
State  court  is  reported  (without  the  arguments  of  oounsel)  in  1  N.  H.  Ill,  and 
reprinted  (With  the  arguments  of  counsel)  in  65  N.  H.  473.  Farrar's  Report 
(1817,  1819)  contains  decisions  of  both  courts.  The  original  charter  and  the 
acts  of  the  state  legislature  are  given  in  full  in  4  Wheat.  519-551. 
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The  title  of  the  plaintiffs  originates  in  a  charter  dated  the  13th  day 
of  December,  in  the  year  1769,  incorporating  twelve  persons  therein 
mentioned  by  the  name  of  "The  Trustees  ol  Dartmouth  "College," 
granting  to  them  and  their  successors  the  usual  corporate  privileges 
and  powers,  and  authorizing  the  trustees,  who  are  to  govern  the  col- 
lege, to  fill  up  all  vacancies  which  may  be  created  in  their  own  body. 

The  defendant  claims  under  three  acts  of  the  legislature  of  New 
Hampshire,  the  most  material  of  which  was  passed  on  the  27th  of 
June,  1816,  and  is  entitled  "an  act  to  amend  the  charter  and  enlarge 
and  improve  the  corporation  of  Dartmouth  College."  Among  other 
alterations  in  the  charter,  thisafiLJncreases  the  number  of  trustees  to 
twenty-one,  gives  the  appointment  of  the  additional  menibers  to  the 
executive  df  the  state,  and  creates  a  board  of  overseers,  with  power 
to  inspect  and  control  the  most  important  acts  of  the  tnistees.  This 
board  consists  of  twenty-five  persons.  The  president  of  the  senate, 
the  speaker  of  the  house  of  representatives  of  New  Hampshire,  and 
the  governor  and  lieutenant-governor  of  Vermont,  for  the  time  being, 
are  to  be  members  ex  officio.  The  board  is  to  be  completed-by  the 
governor  and  council  of  New  Hampshire,  who  are  also  empowered  to 
fill  all  vacancies  which  may  occur.  The  acts  of  the  i8th  and  26th  of 
December  at'e  supplemental  to  that  of  the  27th  of  June,  and  are  prin- 
cipally intended  to  carry  that  act  into  effect.  'TJlS"'^''J'^'^''^y~QO"^'' 
trustees  of  the  college  have  refused  to  accept  this  amended  charter, 
arid'iTSve  Broug^lTt";i;ftls  suIE-ibr"  the  corporate  property,  which  is  in  pos- 
session  of  a'persoQjhoMing!:.by  virtue  of  the  acts  which  have  been 
stat££L  , 

r.TTiP..ctr£Umstaiices  constituted  a  contract.]  It  can  require  no  argu- 
ment to  prove,  that  the  circumstances  of  this  case  constitute  a 
contract.  An  application  is  made  to  the  crown  for  a  charter  to  in- 
corporate a  religious  and  literary  institution.  In  the  application.^  it 
is  stated,  that  large  contributions  have  beeii  made  for  the  object,  which 
•will  be  conferred  on  the  corporation,  as  soon  as  it  shall  be  created. 
Th6  charter  is  granted,  and  on  its  faith  the  property  is  conveyed. 
Surely,  in  this  transaction  every  ingredient  of  a  complete  and  legiti- 
mate contract  is  to  be  found.  The  points  for  consideration  are:  i. 
Is  this  contract  protected  by  the  constitution  of  the  United  States?  2. 
"Ig  It  lrtrBaired"by  tfie'acts  under  which  the*3efendarit  holds?  "" 

I.  [Character  of  contracts  protected  by  the  constitution.]  On  the 
first  point  it  has  been  argued  that  the  word  "contract,"  in  its  broadest 
sense,  would  comprehend  the  political  relations  between  the  govern- 
ment and  its  citizens;  would  extend  to  offices  held  within  a  state,  for 
state  purposes,  and  to  many  of  those  laws  concerning  civil  institutions, 
which  must  change  with  circumstances,  and  be  modified  by  ordinary 
legislation;  which  deeply  concern  the  public,  and  which,  to  preserve 
good  government,  the  public  judgment  must  control.  That  even  mar- 
riage is  a  contract,  and  its  obligations  are  affected  by  the  laws  respect- 
ing divorces.  That  the  clause  in  the  constitution,  if  construed  in  its 
greatest  latitude,  would  prohibit  these  laws.  Taken  in  its  broad,  un- 
limited sense,  the  clause  would  be  an  unprofitable  and  vexatious  inter- 
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ference  with  the  internal  concerns  of  a  state,  would  unnecessarily  and 
unwisely  embarrass  its  legislation'  and  render  immutable  those  civil 
institutions  which  are  established  for  purposes  of  internal  government, 
and  which,  to  subserve  those  purposes,  ought  to  vary  with  varying 
circumstances.  That  as  the  framers  of  the  constitution  could  never 
have  intended  to  insert  in  that  instrument  a  provision  so  unnecessary, 
so  mischievous  and  so  repugnant  to  its  general  spirit,  the  term  "con- 
tract" must  be  understood  in  a  more  limited  sense.  That  it  must  be 
understood  as  intended  to  guard  against  a  power  of  at  least  doubtful 
utility,  the  abuse  of  which  had  been  extensively  felt,  and  to  restrain 
the  legislature  in  future  from  violating  the  right  to  property.  That 
anter-ior  to  the  formation  of  the  constitution  a  course  of  legislation  had 
prevailed  in  many,  if  not  in  all,  of  the  states  which  weakened  the 
confidence  of  man  in  man,  and  embarrassed  all  transactions  between 
individuals  by  dispensing  with  a  faithful  performance  of  engagements. 
To  correct  this  mischief  by  restraining  the  power  which  produced  it 
the  state  legislatures  were  forbidden  "to  pass  any  law  impairing  the 
obligation  of  contracts,"  that  is,  of  contracts  respecting  property  un- 
der which  some  individual  could  claim  a  right  to  something  beneficial 
to  himself,  and  that  since  the  clause  in  the  constitution  must  in  con- 
struction receive  some  limitation,  it  may  be  confined,  and  ought  to  be 
confined,  to  cases  of  this  description,  to  cases  within  the  mischief  it 
was  intended  to  remedy. 

The  general  correctness  of  these  observations  can  not  be  contro- 
verted. That  the  framers  of  the  constitution  did  not  intend  to  re- 
strain the  states  in  the  regulation  of  their  civil  institutions,  adopted  for 
internal  government,  and  that  the  instrument  they  have  given  us  is 
not  to  be  so  construed,  may  be  admitted.  The  provision  of  the  con- 
stitution never  has  .been  understood  to  embrace  other  contracts  than 
those  which  respect  property,  or  some  object  of  value,  and  confer 
rights  which  may  be  asserted  in  a  court  of  justice.  It  has  never  been 
understood  to  restrict  the  general  right  of  the  legislature  to  legislate 
on  the  subject  of  divorces.  Those  acts  enable  some  tribunals,  not  to 
impair  a  marriage  contract,  but  to  liberate  one  of  the  parties  because  it 
has  been  broken  by  the  other.  When  any  state  legislature  shall  pass  an 
act  annulling  all  marriage  contracts,  or  allowing  either  party  to-  annul 
it  without  the  consent  of  the  other,  it  will  be  time  enough  to  inquire 
whether  such  ah  act  be  constitutional. 

The  parties  in  this  case  differ  less  on  general  principles,  less  on  true 
construction  of  the  constitution  in  the  abstract,  than  on  the  application 
of  those  principles  to  this  case,  and  on  the  true  construction  of  the 
charter  of  1769.  This  is  the  point  on  which  the  cause  essentially  de- 
pends. If  the  act  of  inrorrtoration  be  a  grant_of^political  power,  if  it 
create  a  dyil_institution  to  oe  employ"ed  m  the  aam mjjtra^jQEL  ol _the 
government,  or  if  the  funds  <SF"THe  college  be  public  property,  or  if 
the  state  of  New  Hampshire,  as  a  government,  be  alone^jnterested  in 
its  transaCIJ'anS7  the_siibject  is  one  in  which  .the  legislature  of  therstate 
rna3racFaccoi-(Ting  to  its  own  judgment,  unrestrained  by  any  limita- 
tioh  of  its  powerjmposed  by  the^cbhsti'tution  of  the  Uni^sLSitates. 
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But  if  this  be  a  private  eleemosynary  institution,  endovyed  ^ith  a 
capacity  to  Take  -property"f or  I'tstejecfs 'unconnected  with  government, 
w"hosejunds_are  bestowed  by,  indiyiduajs,  onjhejaith  of  the  charter ; 
ifllhe^dQaQiS-.have  siipulated  -f.©*-t.he  futuxe^.dis,position_and  manage- 
ment of  those  fundsJLn_JJie  xnanner  prescribedby  thejnselyes,  there 
may^Be"more^iffi,g,lilJ;y  ii;„til£  case,  although  neither  the  persons  who 
■have' made  these  stipulatigns,  npr_  thoss  for  whoS^ltenefit- they, were 
made,  should  be  parties  to  the  cause.  Those  who  are  no  longer  in- 
terested in  the  property  may  yet  retain  such  an  interest  in  the  preser- 
vation of  their  own  arrangements  as  to  have  a  right  to  insist  that  those 
arrangements  shall  be  held  sacred.  Or,  if  they  have  themselves  dis- 
appeared, it  becomes  a  subject  of  serious  and  anxious  inquiry,  whether 
those  whom  they  have  legally  empowered  to  represent  them  forever 
may  not  assert  all  the  rights  which  they  possessed  while  in  being ; 
whether,  if  they  be  without  personal  representatives,  who  may  feel 
injured  by  a  violation  of  the  compact,  the  trustees  be  not  so  completely 
their  representatives,  in  the  eye  of  the  law,  as  to  stand  in  their  place, 
not  only  as  respects  the  government  of  the  college,  but  also  as  respects 
the  maintenance  of  the  college  charter.  It  becomes  then  the  duty  of 
the  court  most  seriously  to  examine  this  charter  and  to  ascertain  its 
tiTje  character. 

[Provisions  of  the  charter.]  From  the  instrument  itself,  it  appears 
that  about  the  year  1754  the  Rev.  Eleazer  Wheelock  established,  at 
his  own  expense  and  on  his  own  estate,  a  charity  school  for  the  in- 
struction of  Indians  in  the  Christian  religion.  The  success  of  this 
institution  inspired  him  with  the  design  of  soliciting  contributions  in 
England  for  carrying  on  and  extending  his  undertaking.  In  this  pious 
work  he  employed  the  Rev.  Nathaniel  Whitaker,  who,  by  virtue  of  a 
power  of  attorney  from  Dr.  Wheelock,  appointed  the  Earl  of  Dart- 
mouth and  others  trustees  of  the  money  which  had  been  and  should 
be  contributed;  which  appointment  Dr.  Wheelock  confirmed  by  a 
deed  of  trust,  authorizing  the  trustees  to  fix  on  a  site  for  the  college. 
They  determined  to  establish  the  school  on  Connecticut  river,  in  the 
western  part  of  New  Hampshire  ;  that  situation  being  supposed  favor- 
able for  carrying  on  the  original  design  among  the  Indians,  and  also 
for  promoting  learning  among  the  English  ;  and  the  proprietors  in  the 
neighborhood  having  made  large  offers  of  land  on  condition  that  the 
college  should  there  be  placed.  Dr.  Wheelock  then  applied  to  the 
crown  for  an  act  of  incorporation ;  and  represented  the  expediency  of 
appointing  those  whom  he  had,  by  his  last  will,  named  as  trustees  in 
America  to  be  members  of  the  proposed  corporation.  "In  consid- 
eration of  the  premises,  for  the  education  and  instruction  of  the  youth 
of  the  Indian  tribes,"  etc.,  "and  also  of  English  youth,  and  any 
others,"  the  charter  was  granted,  and  the  trustees  of  Dartmouth  Col- 
lege were,  by  that  name,  created  a  body  corporate,  with  power,  for 
the  use  of  the  said  college,  to  acquire  real  and  personal  property,  and  to 
pay  the  president,  tutors  and  other  officers  of  the  college  such  salaries 
as  they  shall  allow. 

The  charter  proceeds  to  appoint  Eleazer  Wheelock,  "the  founder  of 
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said  college,"  president  thereof,  with  power,  by  his  last  will,  to  ap- 
point a  successor,  who  is  to  continue  in  office  until  disapproved  by 
the  trustees.  In  case  of  vacancy  the  trustees  may  appoint  a  president, 
and  in  case  of  the  ceasing  of  a  president,  the  senior  professor  or  tutor, 
being  one  of  the  trustees,  shall  exercise  the  office  until  an  appoint- 
ment shall  he  made.  The  trustees  have  power  to  appoint  and  dis- 
place professors,  tutors  and  other  officers,  and  to  supply  any  vacancies 
which  m^y  be  created  in  their  own  body  by  death,  resignation, 
removal  or  disability;  and  also  to  make  orders,  ordinances  and  laws 
for  the  government  of  the  college,  the  same  not  being  repugnant  to 
the  laws  of  Great  Britain,  or  of  New  Hampshire,  and  not  excluding 
any  person  on  account  of  his  speculative  sentiments  in  religion,  or  his 
being  of  a  religious  profession  different  from  that  of  the  trustees. 
This  charter  was  accepted,  and  the  property,  both  real  and  personal, 
which  had  been  contributed  for  the  benefit  of  the  college,  was  con- 
veyed to,  and  vested  in,  the  corporate  body. 

From  this  brief  review  of  the  most  essential  parts  of  the  charter,  it 
is  apparent  that  the  funds, of  th^^  ffp,t^,e,gej^onsisted^entirely  of  private 
donations.  It  is,  perliaps,  not  very  important  who  were  tne  aonors. 
The  pr6ba]3ility  is,  that  the  Earl  of  Dartmouth  and  the  other  trustees 
in  England  were,  in  fact,  the  largest  contributors.  Yet  the  legal  con- 
clusion, from  the  facts  recited  in  the  charter,  would  probably  be  that 
Dr.  Wheelock  was  the  founder  of  the  college.  The  origin  of  the 
institution  was  undoubtedly  the  Indian  charity  school,  established  by 
Dr.  Wheelock,  at  his  own  expense.  It  was  at  his  instance,  and  to 
enlarge  this  school,  that  contributions  were  solicited  in  England.  The 
person  soliciting  these  contributions  was  his  agent;  and  the  trustees 
who  received  the  money  were  appointed  by,  and  act  under,  his  author- 
ity. It  is  not  too  much  to  say  that  the  funds  were  obtained  by  him  in 
trust,  to  be  applied  by  him  to  the  purposes  of  his  enlarged  school. 
The  charter  of  incorporation  was  granted  at  his  instance.  The  per- 
sons named  by  him  in  his  last  will  as  the  trustees  of  his  charity  school 
compose  a  part  of  the  corporation,  and  he  is  declared  to  be  the 
founder  of  the  college,  and  its  president  for  life.  Were  the  inquiry 
material,  we  should  feel  some  hesitation  in  saying  that  Dr.  Wheelock 
was  not,  in  law,  to  be  considered  as  the  founder  (i  Bl.  Coram.  481)  of 
this  institution,  and  as  possessing  all  the  rights  appertaining  to  that 
character.  But  be  this  as  it  may,  Dartmouth  College  is  really  en- 
dowed by  private  individuals,  who  have  bestowed  their  funds  for  the 
propagation  of  the  Christian  religion  among  the  Indians,  and  for  the 
promotion  of  piety  and  learning  generally.  From  these  funds  the  sala- 
ries of  the  tutors  are  drawn,  and  these  salaries  lessen  the  expense  of 
education  to  the  students.  It  is  then  an  eleemosynary  (i  Bl.  Comm. 
471),  and  so  far  as  respects  its  funds,  a  private,  corporation. 

[Character  of  the  corporation  created.]  Doits  objects  stamp  on  it  a 
different  character?  Are  the  trustees  and  professors  public  officers, 
invested  with  any  portion  of  political  power,  partaking  in  any  degree 
inrthe  administration  of  civil  government,  and  performing  duties  which 
flow  from  the  sovereign  authority?     That  education  is  an  object  of 
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national  concern,  and  a  proper  subject  of  legislation,  all  admit.  That 
there  maybe  an  institution,  founded  by  government,  and  placed  en- 
tirely under  its  immediate  control,  the  officers  of  which  would  be  pub- 
lic officers,  amenable  exclusively  to  government,  none  will  deny.  But 
is  Dartmouth  College  such  an  institution.?  Is  education  altogether 
in  the  hands  o;f  government.'  Does  every  teacher  of  youth  become 
a  public  officer,  and  do  donations  for  the  purpose  of  education  nec- 
essarily become  public  sproperty,  so  far  that  the  will  of  the  legisla- 
ture, not  the  .will  of  the  donor,  becomes  the  law  of  the  donation.? 
These  questions  are  of  serious  moment  to  society,  and  deserve  to  be 
well  considered. 

Doctor'Wheelock,  as  the  keeper  of  his  charity  school,  instructing 
the  Indians  in  the  art  of  reading  and  in  our  holy  religion,  sustaining 
them  at  his  own  expense,  and  on  the  voluntary  contributions  of  the 
charitable,  could  scarcely  be  considered  as  a  public  officer,  exercising 
any  portion  of  those  duties  which  belong  to  government;  nor  could 
the  legislature  have  supposed  that  his  private  funds,  or  those  given  by 
others,  were  subject  to  legislative  management,  because  they  were  ap- 
plied to  the  purposes  of  education.  When,  after\fvards,  his  school 
was  enlarged,  and  the  liberal  contributions  made  in  England  and  in 
America  enabled  him  to  extend  his  care  to  the  education  of  the 
youth  of  his  own  country,  no  change  was  wrought  in  his  own  character 
or  in  the  nature  of  his  duties.  Had  he  employed  assistant  tutors  with  the 
funds  contributed  by  others,  or  had  the  trustees  in  England  established 
a  school,  w-ith  Dr.  Wheelock  at  its  head,  and  paid  salaries  to  him  and 
his  assistants,  they  would  still  have  been  private  tutors ;  and  the  fact 
that  they  were  employed  in  the  education  of  youth  could  not  have 
converted  them  into  public  officers,  concerned  in  the  administration 
of  public  duties,  or  have  given  the  legislature  a  right  to  interfere  in 
the  management  of  the  fund.  The  trustees,  in  whose  care  that  fund 
was  placed  by  the  contributors,  would  have  been  permitted  to  exe- 
cute their  trust,  uncontrolled  by  legislative  authority. 

.\y^ence,  then,  can  be  derived  the  idea  that^Dartmouth  College  has 
become  a  public  institution,  aaS  its  trustees  public  officers  exercising 
powers  conferred  by  the  public  for  public  objects .''  Not  from  the  source 
wfiSice~its"Iuhds  wBTS"  drawn ;  for  its  foundaHon  is  purely  privaSe^nd 
elEemcfsynary — ^not  from  the  application  of  those"  funds':  for  mbnev 
may  be  given  tor  education,  and  the  persons  receiving  it  do  not,  by 
'being  employed  in  the  educatiorT  of  youth,  become  memberslaf  \he 
"riyir government.  Is  it  from  the  act  of  incorporation?  Let  this  sub- 
jecTBe  "coiisiSered .  '       

A  corporation  is  an  artificial  being,,  invisible,  intangible,  and  ex- 
isting only  in  contemplation  of  law.  Boeing  the  mere  creature  of 
law,  it  possesses  only  those  properties  which  the  charter  of  its  crea- 
tion confers  upon  it,  either  expressly  or  as  incidental  to  its  very  exist- 
ence. These  are  such  as  are  supposed  best  calculated  to  effect  the 
object  for  which  it  was  created.  Among  the  most  important  are  im- 
mortality, and,  if  the  expression  may  be  allowed,  individuality ; 
properties  by  which  a  perpetual  succession  of  many  persons  are  con- 
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sidered  as  the  same,  and  may  act  as  a  single  individual.  They  enable 
a  corporation  to  m,anage  its  own  affairs  and  to  hold  prof  erty  without 
the  ferflexing  intricacies,  the  hazardous  and  endless  necessity  of  per- 
petual conveyances  for  the  purpose  of  transmitting  it  from  hand  to 
hand.  It  is  chiefly  for  the  purpose  of  clothing  the  bodies  of  men 
in  succession  with  these  qualities  and  capacities  that  corporations 
were  invented  and  are  in  use.  By  these  m,eans  a  perpetual  succession 
of  individuals  are  capable  of  acting  for  the  promotion  of  the  par- 
ticular object,  like  one  imm.ortal  being.  But  this  being  does  not  share 
in  the  civil  government  of  the  country,  unless  that  be  the  purpose  for 
which  it  was  created.  Its  immortality  no  more  confers  on  it  political 
power  or  a  political  character  than  immortality  would  confer  such 
power  or  character  on  a  natural  person,  ft^is^.no^joaie-a  state  instni- 
ment  than  a  natural  person  exercising  the  same  powers  would„be.  If, 
then,  a  natural  person  employed  by  individuals  in  the  education  of 
youth  or  for  the  government  of  a  seminary  in  which  youth  is  educated 
would  not  become  a  public  officer  or  be  considered  as  a  member  of 
the  civil  government,  how  is  it  that  this  artificial  being,  created  by 
law  for  the  purpose  of  being  employed  by  the  same  individuals  for 
the  same  purposes,  should  become  a  part  of  the  civil  government  of 
the  country.?  Is  it  because  its  existence,  its  capacities,  its  powers,  are 
given  by  law  .^  Because  the  government  has  given  it  the  power  to 
take  and  to  hold  property  in  a  particular  form  and  for  particular  pur- 
poses, has  the  government  a  consequent  right  substantially  to  change 
that  form  or  to  vary  the  purposes  to  which  the  property  is  to  be  ap- 
plied? This  principle  has  never  been  asserted  or  recognized,  and  is 
supported  by  no  authority.     Can  it  derive  aid  from  reason.? 

The  objects  for  which  a  corporation  is  created  are  universally  such 
as  the  government  wishes  to  promote.  They  are  deemed  beneficial 
to  the  country ;  and  this  benefit  constitutes  the  consideration,  and  in 
most  cases  the  sole  consideration  of  the  grant.  In  most  eleemosynary 
institutions,  the  object  would  be  difficult,  perhaps  unattainable,  with- 
out the  aid  of  a  charter  of  incorporation.  Charitable  or  public-spirited 
individuals,  desirous  of  making  permanent  appropriations  for  chari- 
table or  other  useful  purposes,  find  it  impossible  to  effect  their  design 
securely  and  certainly  without  an  incorporating  act.  They  apply  to 
the  government,  state  their  beneficent  object,  and  offer  to  advance  the 
money  necessary  for  its  accomplishment,  provided  the  government 
will  confer  on  the  instrument  which  is  to  execute  their  designs  the 
capacity  to  execute  them.  The  proposition  is  considered  and  ap- 
proved. The  benefit  to  the  public  is  considered  as  an  ample  com- 
pensation for  the  faculty  it  confers,  and  the  corporation  is  created .._,If_ 
the  advantages  to  the  public  constitute  a  full  compens£tionjEo£jhe 
fagtiUy  il~giv^sX,l]jere.jcanT)_e  no  reason_for  exacting  a  further  compen- 
sationT'by"  claiming  a.  right  .to  exercise  over'.,this  .artificTaT32iIliS.  3- 
power  which  changes  its  nature,  and  touches  the  fund  for  the  security 
and"  application  of  whjch  it  wa^screated.  There  can  be  no  reason  for 
iiTipIymg  in   a  charter,  given  for  a  valuabte   consideration,  a  power 
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which  is  not  only  not  expressed^_Jbiit  is  in  direct  contradiction  to  its 
"~?SEJ£2S_sfipulations!  ~ 

^rom'~the''ya'cr,  then,  that  a  charter^  of  incorporation.  h^S-^bjeen 
granted,  nothing"caii  be"inferred  which  changes  the  character  of  the 
institution,  or  transfers  to  the  government  any  new  power  over,Jt. 
The  character  of  civil  institutions  does  not  grow  out  of  their  incorpo- 
ration, but  out  of  the  manner  in  which  they  are  forrned,  and  the  objects 
for  which  they  are  created.  The  right  to  change  them  is  not  founded 
on  their  being  incorporated,  but  on  their  being  the  instruments  of 
government,  created  for  its  purposes.  The  same  institutions,  created 
for  the  same  objects,  though  not  incorporated,  would  be  public  insti- 
tutions, and,  of  course,  be  controllable  by  the  legislature.  The  in- 
corporating act  neither  gives  nor  prevents  this  control.  Neither,  in 
reason,  can  the  incorporating  act  change  the  character  of  a  private 
eleemosynary  institution. 

We  are  next  led  to  the  inquiry  for  whose  benefit  the  property  given 
to  Dartmouth  College  was  secured?  The  counsel  for  the  defendant 
have  insisted  that  the  beneficial  interest  is  in  the  people  of  New 
Hampshire.  The  charter,  after  reciting  the  preliminary  measures 
which  had  been  taken,  and  the  application  for  an  act  of  incorpora- 
tion, proceeds  thus:  "Know  ye,  therefore,  that  we,  considering  the 
premises,  and  being  willing  to  encourage  the  laudable  and  charitable 
design  of  spreading  Christian  knowledge  among  the  savages  of  our 
American  wilderness,  and  also  that  the  best  means  of  education  be 
established  in  our  province  of  New  Hampshire,  for  the  benefit  of 
said  province,  do  of  our  special  grace,"  etc.  IlcL,  thesa^expressiflns 
bestow_on_New  Hampshire  any  exclusive  right  to  the  property  of  the 
college,  any:"exclusiye  mferesOn  the  labors  of  the  professors?  Or  do 
they^merely  indicate  a  willingness  that  New  Hampshire  should  enjoy 
thdse"  advantages  •which' result  to  all  from  the  establishment  of  a  semi- 
nary  of  learning"1hThe  neigHbornood?  On  this  point,  we  think  it  im- 
possible to  entertain  a  serious  doubt.  The  words  themselves,  unex- 
plained by  the  context,  indicate  that  tbg  'jbenefi^  intended  foc—the 
province"  is  that  which  is  derived  from  "establishing  the-best  means 
of  education  _thereinj''  that  is,  from  establishing  in  the  province 
Dartmouth  College,  as  constituted  by  the  charter.  But  if  these  , 
words,  considered  alone,  could  admit  of  doubt,  that  doubt  is  com- 
pletely removed  by  an  inspection  of  the  entire  instrument. 

The  particular  interests  of  New  Hampshire  never  entered_into_the 
rninds__oF"ESe  donors,  never  constituted.ajnotiye  for  their  donation. 
The  propagation  of  the  Christian  religion  among  the  savages,  and  the 
disseminatkm  of  usef  ulkn^wledge^amqng  the '^'outh  'of  lTiel:o 
wereJhejvojsi3Liad'2^_sole_objects  of  their^contributiqns.  In  these 
New~Hampshire  would  participate,  but  nothing  particular  or  exclu- 
sive was  intended  for  her.  Even  the  site  of  the  college  was  selected, 
not  for  the  sake  of  New  Hampshire,  but  becacse  it  was  "most  sub- 
servient to  the  great  ends  in  view,"  and  because  liberal  donations  of 
land  were  offered  by  the  proprietors,  on  condition  that  the  institution 
should  be  there  established.     The  real  advantages  from  the  location 
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of  the  college  are,  perhaps,'  not  less  considerable  to  those  on  the  west 
than  to  those  on  the  east  side  of  Connecticut  river.  The  clause 
which  constitutes  the  incorporation,  and  expresses  the  object  for 
which  it  was  made,  declares  those  objects  to  be  the  instruction  of  the 
Indians,  "and  also  of  English  youth,  and  any  others."  So  that  the 
objects  of  the  contributors,  and  the  incorporating  act,  were  the  same ;  ' 
the  promotion  of  Christianity,  and  of  education  generally,  not  the  in- 
terests of  New  Hampshire  particularly. 

From  this  review  of  the  charter  it  appears  that  DartgiQulJijCQUege 
is  an  eleemosynary  institution,  incorporated  for  the  PU^P^SSJP^  per- 
petuating .Jjje  applicatiorro^f  the  bounty  of  the  donors  to^he "specified 
objects  of  Jhat  bounty  j  that  its  trustees  "rl^yj^nors^were  origmally 
narked  by  the  IcSsl^pr  a.nd  invested,  jyith  the  p9v\rer  of  p^yp^^tpiating- 
themseTyes ;  that  they  are  not ..piibU£,Qffiters  ;  nor  ys  i<;  a  civil  instihi- 
tioji,  participating  in  the  administration  of  government,  but  ^  charity 
school,  or  a  seminary  of  education,  incorporated  for  the  prpservatinn 
of  its  property  and  the  perpetual  application,  of  ,tlia,t.pro,p,ert,y,.to  the 
objects  of  its^creation. 

[Eiglit  of  trustees  to  complain.]  Yet  a  question  remains  to  be  consid- 
ered, of  more  real  difficulty,  on  which  more  doubt  has  been  entertained 
than  on  all  that  have  been  discussed.  The  founders  of  the  college, 
at  least  those  whose  contributions  were  in  money,  have  parted  with 
the  property  bestowed  upon  it,  and  their  representatives  have  no  in- 
terest in  that  property.  The  donors  of  land  are  equally  without 
interest  so  long  as  the  corporation  shall  exist. 

Could  they  be  found,  they  are  unaffected  by  any  alteration  in  its 
constitution,  and  probably  regardless  of  its  form,  or  even  of  its  exist- 
ence. The  students  are  fluctuating,  and  no  individual  among  our 
youth  has  a  vested  interest  in  the  institution  which  can  be  asserted  in 
a  court  of  justice.  Neither  the  founders  of  the  college,  nor  the  youth 
for  whose  benefit  it  was  founded,  complain  of  the  alteration  made  in 
its  charter,  or  think  themselves  injured  by  it.  The  trustees  f^lone 
complain.  a.rid  the  trustees  have  no  beneficial  interest  to_be  protected. 
Can  tills  be  sucli'a^bn'tfact  as  the  constitutioruisteriHed  to  withdraw 
Irom  The  pSwer'o?  state"  legislation  ?  Contracts,  tVif  ppi-tjes  to  which 
have  a  vestecl.  beneficiannferesf"and  those  only,  it  has  been  saidTSre 
the_  objects  about  which  th£  constitution  is  solicitou^j^  and  to  which  its 
protecticmjs^  extended.  -— - 

""The  court  has  bestowed  on  this  argument  the  most  deliberate  con- 
sideration, and  the  result  will  be  stated.  Dr.  Wheelock,  acting  for 
himself  and  for  those  who,  at  his  solicitation,  had  made  contributions 
to  his  school,  applied  for  this  charter,  as  the  instrument  which  should 
enable  him  and  them  to  perpetuate  their  beneficent  intention.  It  was 
granted.  An  artificial,  immortal  being  was  created  by  the  crown, 
capable  of  receiving  and  distributing  forever,  according  to  the  will  of 
the  donors,  the  donations  which  should  be  made  to  it.  On  this  being  the 
contributions  which  had  been  collected  were  immediately  bestowed. 
These  gifts  were  made,  not  indeed  to  make  a  profit  for  the  donors  or 
their  posterity,  but  for  something,  in  their  opinion,    of  inestimable 
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value ;  for  something  which  they  deemed  a  full  equivalent  for  the 
money  with  which  it  was  purchased.  The  consideration  for  which  they 
stipulated  is  the  perpetual  application  of  the  fund  to  its  object,  in  the 
mode  prescribed  by  themselves.  Their  descendants  may  take  no  in- 
terest in  the  preservation  of  this  consideration.  But  in  this  respect 
their  descendants  are  not  their  representatives ;  they  are  represented 
byjjiiej -r ir.pni-M rtmr^  1  he  corporation  is  the  assignee  of  their_rights , 
stands  in  their  place,  and  distributes  their  boiinfyliFltHey  would  them-  ■ 
selvfes  have  distributed  irTTadl'tKey  Tjeerrimmortal.  So,  with  respect 
to' the_studeiii£wiio  are^-to  ■  derive  iearning"f rom  this  source,  the.  cor- 
poration is  a  tnistee— foc-JJiem  also-  Their  potential  rights,  which, 
taEen'Histnbutively,  are  imperceptible,  amount  collectively  to  a  most 
important  interest.  These  are,  in  the  aggregate,  to  be  exercised,  as- 
serted and  protected  by  the  corporation.  They  were  as  completely 
out  of  the  donors,  at  the  instant  of  their  being  vested  in  the  corpora- 
tion, and  as  incapable  of  being  asserted  by  the  students,  as  at  present. 

According  to  the  theory  of  the  British  constitution,  their  parliament 
is  omnipotent.  To  annul  corporate  rights  might  give  a  shock  to  pub- 
lic opinion  which  that  government  has  chosen  to  avoid,  but  its  power 
is  not  questioned.  Had  parliament,  immediately  after  the  emanation 
of  this  charter  and  the  execution  of  those  conveyances  which  followed 
it,  annulled  the  instrument,  so  that  the  living  donors  would  have  wit- 
nessed the  disappointment  of  their  hopes,  the  perfidy  of  the  trans- 
action would  have  been  universally  acknowledged.  Yet  then,  as  now, 
the  donors  would  have  no  interest  in  the  property;  then,  as  now, 
those  who  might  be  students  would  have  had  no  rights  to  be  violated  ; 
then,  as  now,  it  might  be  said  that  the  trustee?,  in  whom  the  rights  of 
all  were  combined,  possessed  no  private,  individual,  beneficial  in- 
terests in  the  property  confided  to  their  protection.  Yet  the  contract 
would,  at  that  time,  have  been  deemed  sacred  by  alL  What  has  since 
occurred  to  strip  it  of  its  inviolability?  Circumstances  have  not 
changed  it.  In  reason,  in  justice  and  in  law,  it  is  now  what  it  was 
in  1769. 

T'Ats  is  plainly  a  contract  to  which  the  donors,  the  trustees  and  the 
crown" fto'whosel^^igliiT'ciftd'^^  Nvvtr  Hampshire  succeeds) 

wereth&jjxigi'ual.  ^axiies.  IT  is  d'contract  made  on  a  valuable  con- 
sideration. It  is  a  contract  for  the  security  and  disposition  of  prop- 
erty. It  is  a  contract  on  the  faith  of  which  real  and  personal  estate 
has  been  conveyed  to  the  corporation.  It  is,  then,  a  contract  within 
the  letter  of  the  constitution,  and  within  its  spirit  also,  unless  the 
fact  that  the  property  is  invested  by  the  donors  in  trustees  for  the  pro- 
motion of  religion  and  education ,  for  the  benefit  of  persons  who  are 
perpetually  changing,  though  the  objects  rem.ain  the  same,  shall  cre- 
ate a  particular  exception,  taking  this  case  out  of  the  prohibition 
contained  in  the  constitution. 

[Method  of  interpreting'  the  constitutional  provision.]    It  is  more  than 


possible  that  the  preservation  of  rights  of  this  description  w^~TTat 
particulariy  in  the  yiewjjf  the  framgiigjjiZthCISSistitution  wfien  the 
cl^se  uncier^consideration  was  introduced  into  that  instrument.     It  is 
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probable  that  interferences  of  more  frequent  occurrence,  to  which  the 
temptation  was  stronger,  and  of 'which  the  mischief  was  more  exten- 
sive, constituted  the  great  motive  for  imposing  this  restriction  on  the- 
state  legislatures.  But  although  a  particular  and  a  rare  case  may  not, 
in  itself,  be  of  sufficient  magnitude  to  induce  a  rule,  yet  it  must  b'e 
governed  by  the  rule,  when  established,  unless  some  plain  and  strong 
reason  for  excluding  it  can  be  given.  It  is  not  enough  to  say  that  this 
particular  case  was  not  in  the  mind  of  the  convention  when  the  article 
was  framed,  nor  of  the  American  people  when  it  was  adopted.  It  is 
necessary  to  g.o  further  and  to  say  that  had  this  particular  case  been 
suggested  the  language  would  have  been  so  varied  as  to  exclude  it,  or 
it  would  have  been  made  a  special  exception.  The  case  being  within 
the  words  of  the  rule  must  be  within  its  operation~TiKewise,  unless 
there  be  som^ething  in  the  literal  construction  so  obviously  absurd,  or 
mischievous,  or  repugnant  to  the  general  spirit_,Qf,lh!e».insttument, 
as'Tto  justify  those  who  expound  the  constitution  in  making  it  an  ex- 
ception. '  "^  ""^ 

On  what  safe  and  intelligible  ground  can  this  exception  stand.? 
There  is  no  expression  in  the  constitution,  no  sentiment  delivered  by 
its  contemporaneous  expounders,  which  would  justify  us  in  making  it. 
In  the  absence  of  all  authority  of  this  kind,  is  there,  in  the  nature  and 
reason  of  the  case  itself,  that  which  would  sustain  a  construction  of  the 
constitution  not  warranted  by  its  words  ?  Are  contracts  of  this  descrip- 
tion of  a  character  to  excite  so  little  interest  that  we  must  exclude 
them  from  the  provisions  of  the  constitution  as  being  unworthy  of  the 
attention  of  those  who  framed  the  instrument.?  Or  does  public  policy 
so  imperiously  demand  their  remaining  exposed  to  legislative  altera- 
tion as  to  compel  us,  or  rather  permit  us,  to  say  that  these  words, 
which  were  introduced  to  give  stability  to  contracts,  and  which,  in 
their  plain  import  comprehend  this  contract,  must  yet  be  so  construed 
as  to  exclude  it.? 

Almost  all  eleemosynary  corporations,  those  which  are  created  for 
the  promotion  of  religion,  of  charity,  or  of  education,  are  of  the  same 
character.  The  law  of  this  case  is  the  law  of  all.  In  every  literary 
or  charitable  institution,  unless  the  objects  of  the  bounty  be  themselves 
incorporated,  the  whole  legal  interest  is  in  trustees,  and  can  be  as- 
serted onlyby  them.  The  donors,  or  claimants  of  the  bounty,  if  they 
can  appear  in  court  at  all,  can  appear  only  to  complain  of  the  trustees. 
In  all  other  situations  they  are  identified  with,  and  personated  by,  the 
trustees;  and  their  rights  are  to  be  defended  and  maintained  by  them. 
Religion,  charity  and  education  are,  in  the  law  of  England,  legatees 
or  donees,  capable  of  receiving  bequests  or  donations  in  this  form. 
They  appear  in  court  and  claim  or  defend  by  the  corporation.  Are 
they  of  so  little  estimation  in  the  United  States  that  contracts  for  their 
benefit  must  be  excluded  front  the  protection  of  words,  which  in  their 
natural  import  include  them?  Or  do  such  contracts  so  necessarily 
require  new  modeling  by  the  authority  of  the  legislature  that  the  ordi- 
nary rules  of  construction  must  be  disregarded  in  order  to  leave  them 
exposed  to  legislative  alteration .? 
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All  feel  that  these  objects  are  not  deemed  unimportant  in  the 
United  States.  The  interest  which  this  case  has  excited  proves  that 
they  are  not.  The  framers  of  the  constitution  did  not  deem  them  un- 
worthy of  its  care  and  protection.  They  have,  though  in  a  different 
mode,  manifested  their  respect  for  science  by  reserving  to  the  govern- 
ment of  the  Union  the  power  "to  promote  the  progress  of  science  and 
useful  arts  by  securing  for  limited  times  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discoveries."  They 
have,  so  far,  withdrawn  science  and  the  useful  arts  from  the  action  of 
the  state  governments.  Why,  then,  should  they  be  supposed  so 
regardless  of  contracts  made  for  the  advancement  of  literature,  as  to 
intend  to  exclude  them  from  provisions  made  for  the  security  of  ordi- 
nary contracts  between  man  and  man.?  No  reason  for  making  this 
supposition  is  perceived. 

If  the  insignificance  of  the  object  does  not  require  that  we  should 
exclude  contracts  respecting  it  from  the  protection  of  the  constitution ; 
neither,  as  we  conceive,  is  the  policy  of  leaving  them  subject  to  legis- 
lative alteration  so  apparent  as  to  require  a  forced  construction  of 
that  instrument  in  order  to  effect  it.  TThese  eleemosynary  institu- 
tions do  not  fill  the  place  which  would  otherwise  be  occupied  by 
government,  but  that  which  would  otherwise  remain  vacant.  They 
are  complete  acquisitions  to  literature.  They  are  donations  to  educa- 
tion ;  donations  which  any  government  must  be  disposed  rather  to 
encourage  than  to  discountenance.  It  requires  no  very  critical  exami- 
nation of  the  human  mind  to  enable  us  to  determine  that  one  great 
inducement  to  these  gifts  is  the  conviction  felt  by  the  giver  that  the 
disposition  he  makes  of  them  is  immutable.  It  is  probable  that  no 
man  ever  was,  and  that  no  man  ever  will  be,  the  founder  of  a  college, 
believing  at  the  time  that  an  act  of  incorporation  constitutes  no 
security  for  the  institution ;  believing  that  it  is  immediately  to  be 
deemed  a  public  institution,  whose  funds  are  to  be  governed  and  ap- 
plied, not  by  the  will  of  the  donor,  but  by  the  will  of  the  legislature. 
All  such  gifts  are  made  in  the  pleasing,  perhaps  delusive,  hope,  that 
the  charity  will  flow  forever  in  the  channel  which  the  givers  have 
marked  out  for  it.  If  every  man  finds  in  his  own  bosom  strong  evi- 
dence of  the  universality  of  this  sentiment,  there  can  be  but  little  rea- 
son to  imagine  that  the  framers  of  our  constitution  were  strangers 
to  it,  and  that,  feeling  the  necessity  and  policy  of  giving  permanence 
and  security  to  contracts,  of  withdrawing  them  from  the  influence  of 
legislative  bodies,  whose  fluctuating  policy  and  repeated  interfer- 
ences produced  the  most  perplexing  and  injurious  embarrassments, 
they  still  deemed  it  necessary  to  leave  these  contracts  subject  to  those 
interferences.  The  motives  for  such  an  exception  must  be  very 
powerful  to  justify  the  construction  which  makes  it. 

[Eeasons  sug'g'ested  for  making  an  exception  of  such  corporations.]  The 
motives  suggested  at  the  bar  grow  out  of  the  original  appointment  of 
the  trustees,  which  is  supposed  to  have  been  in  a  spirit  hostile  to  the 
genius  of  our  government,  and  the  presumption,  that  if  allowed  to 
continue  themselves,  they  now  are,   and  must  remain  forever,  what 
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they  originally  were.  Hence  is  inferred  the  necessity  of  applying  to 
this  corporation,  and  to  other  similar  corporations,  the  correcting  and 
improving  hand  of  the  legislature.  It  has  been  urged  repeatedly, 
and  certainly  with  a  degree  of  earnestness  which  attracted  attention, 
that  the  trustees,  deriving  their  power  from  a  regal  source,  must, 
necessarily,  partake  of  the  spirit  of  their  origin ;  and  that  their  first 
principles,  unimproved  by  that  resplendent  light  which  has  been  shed 
around  them,  must  continue  to  govern  the  college  and  to  guide  the 
students. 

Before  we  inquire  into  the  influence  which  this  argument  ought  to 
have  on  the  constitutional  question,  it  may  not  be  amiss  to  examine 
the  fact  on  which  it  rests.  The  first  trustees  were  undoubtedly 
named  in  the  charter  by  the  crown ;  but  at  whose  suggestion  were 
they  named?  By  whom  were  they  selected?  The  charter  informs  us. 
Dr.  Wheelock  had  represented  "that  for  many,  weighty  reasons  it 
would  be  expedient  that  the  gentlemen  whom  he  had  already  nomi- 
nated, in  his  last  will,  to  be  trustees  in  America  should  be  of  the  cor- 
poration now  proposed."  When,  afterwards,  the  trustees  are  named 
in  the  charter,  can  it  be  doubted,  that  the  persons  mentioned  by  Dr. 
Wheelock  in  his  will  were  appointed?  Some  were  probably  added 
by  the  crown,  with  the  approbation  of  Dr.  Wheelock.  Among  these 
is  the  doctor  himself.  If  any  others  were  appointed  at  the  instance  of 
the  crown,  they  are  the  governor,  three  members  of  the  council  and 
the  speaker  of  the  house  bf  representatives  of  the  colony  of  New 
Hampshire.  The  stations  filled  by  these  persons  ought  to  rescue  them 
from  any  other  imputation  than  too  great  a  dependence  on  the  crown. 
If,  in  the  revolution  that  followed,  they  acted  under  the  influence  of 
this  sentiment,  they  must  have  ceased  to  be  trustees;  if  they  took  part 
with  their  countrymen,  the  imputation,  which  suspicion  might  ex- 
cite, would  no  longer  attach  to  them.  The  original  tnistees,  then,  or 
most  of  them,  were  named  by  Dr.  Wheelock,  and  those  who  were 
added  to  his  nomination,  most  probably  with  his  approbation,  were 
among  the  most  eminent  and  respectable  individuals  in  New  Hamp- 
shire. 

The  only  evidence  which  we  possess  of  the  character  of  Dr.  Whee- 
lock is  furnished  by  this  charter.  The  judicious  means  employed  for 
the  accomplishment  of  his  object,  and  the  success  which  attended  his 
endeavors,  would  lead  to  the  opinion  that  he  united  a  sound  under- 
standing to  that  humanity  and  benevolence  which  suggested  his  un- 
dertaking. It  surely  can  not  be  assumed  that  his  tnistees  wei-e  selected 
without  judgment.  With  as  little  probability  can  it  be  assumed,  that 
while  the  light  of  science  and  of  liberal  principles  pei-vades  the  whole 
community,  these  originally  benighted  trustees  remain  in  utter  dark- 
ness, incapable  of  participating  in  the  general  improvement ;  that 
while  the  human  race  is  rapidly  advancing,  they  are  stationary.  Rea- 
soning a  priori,  we  should  believe,  that  learned  and  intelligent  men, 
selected  by  its  patrons  for  the  government  of  a  literaiy  institution, 
would  select  learned  and  intelligent  men  for  their  successors  ;  men  as 
well  fitted  for  the  government  of  a  college  as  those  who  might  be 
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chosen  by  other  means.  Should  this  reasoning  ever  prove  erroneous, 
in  a  particular  case,  public  opinion,  as  has  been  stated  at  the  bar, 
would  correct  the  institution.  The  mere  possibility  of  the  contrary 
would  not  justify  a  construction  of  the  constitution  which  should  ex- 
clude these  contracts  from  the  protection  of  a  provision  whose  terms 
comprehend  them. 

The  opinion  of  the  court,  after  mature  deliberation,  is  th^t  this  is  a 
contract,  the  obligation  of  which  can  not,beJrnpaired  with2i3.t  violating;'' 
tlr^-gShstitution  of  the_  ijnited  States.     This  opinion  appears  to  us  to 
be"equa'll'jr"supported  by  rfeasori^cl  by  the  former  decisions  of  this 
court. 

2.  [Impairment  of  the  oblig'ation  of  this  contract.]  We  next  proceed 
to  the  inquiry  whether  its  obligation  has  been  impaired  by  those  acts 
of  the  legislature  of  New  Hampshire  to  which  the  special  verdict  re- 
fers ? 

From  the  review  of  this  charter  which  has  been  taken  it  appears 
that  the  whole  power  of  governing  the  college,  of  appointing  and  re- 
moving tutors,  of  fixing  their  salaries,  of  directing  the  course  of  study 
to  be  pursued  by  the  students  and  of  filling  up  vacancies  created  in 
their  own  body,  was  vested  in  the  trustees.  On  the  part  of  the  crown 
it  was  expressly  stipulated  that  this  corporation  thus  constituted  should 
continue  forever,  and  that  the  number  of  trustees  should  forever  con- 
sist of  twelve,  and  no  more.  By  this  contract  the  crown  was  bound, 
and  could  have  made  no  violent  alteration  in  its  essential  terms  with- 
out impairing  its  obligation. 

[Effect  of  the  American  revolution.]  By  the  revolution  the  duties,  as  well 
as  the  powers,  of  government  devolved  on  the  people  of  New  Hamp- 
shire. It  is  admitted  that  among  the  latter  was  comprehended  the 
transcendent  power  of  parliament,  as  well  as  that  of  the  executive  de- 
partment. It  is  too  clear  to  require  the  support  of  argument  that  all 
contracts  and  rights  respecting^  £ropertY  remained  unchanged  by  the, 
revnriitinn.  I'he  (ihlip-arions  theh  which  -were,  created  by  the  charter 
to  "Dartmouth  College  were  the  same  in  the  new  thaUhey  had  been 
irTthe  old  go\^rnment.  The  poweT  of  the  government  was  also  the 
samel  A  repeal  of  this  charter,  at  any  time  prior  to  the  adoption  of 
the  present  constitution  of  the  United  States,  would  have  been  an  ex- 
traordinary and  unprecedented  act  of  power,  but  one  which  could 
have  been  contested  only  by  the  restrictions  upon  the  legislature  to  be 
found  in  the  constitution  of  the  state.  But  the  constitution  of  the  United 
States  has  imposed  this  additional  limitation,  that  the  legislature  of  a 
state  shall  pass  no  act  "impairing  the  obligation  of  contracts." 

It  has  been  already  stated  that  the  act  to  "amend  the  charter,  and 
enlarge  and  improve  the  corporation  of  Dartmouth  College,"  in- 
creases the  number  of  trustees  to  twenty-one,  gives  the  appointment 
of  the  additional  members  to  the  executive  of  the  state,  and  creates  a 
board  of  overseers,  to  consist  of  twenty-five  persons,  of  whom  twenty- 
one  are  also  appointed  by  the  executive  of  New  Hampshire,  who  have 
power  to  inspect  and  control  the  most  important  acts' of  the  trustees. 

46— WiL.  Casks. 
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[E^ctol  an  act  to  amend  the  charter.]  On  the  effect  of  this  law,  two 
opinions  can  not  be  entertained.  Between  acting  directly,  and  acting 
throi^lvthe  agency  of  trustees  and  overseers,  no  essential  difference  is 
percCTv^.  The  whpje  _power  of'  governing  the  college  is  transferred 
f rorri^ti^stees,  appointed  accOTd'ing'To'tEe  will  of  the  founder  ex- 
pressed  in  the  charter,  'To~tiTCr;j;xecutive..of_N£!^  Hampshire.  'TFe 
rriarTagemeffTand  application^  of  the  funds  of  this  eleemosynary  insti- 
tutipii7  which  are  placed  by  the  donors  in  the  hands  of  Efustees  named 
in  the  charter,  and  empowered  to  perpetuate  themselves,  are  placed 
by  this  act  under  the  control  of  the  goyeriImenroI.the, state.  The  will 
of  the  state  is  substituted  for  the  will  of  the  donors  in  every  essential 
operation  of  the  college.  TJils  is  not  'afilimtnatenar  change.  The 
founders  of  the  college  contracted  not  merelyfor  'ffie'perpetual  appli- 
cation of  the  funds  which  they  gave  to  the  objects  for  which  those  funds 
were  given ;  they  contracted  also  to  secure  that  application  by  the  con- 
stitution of  the  corporation."  They  contracted  for  a'^steim"  which 
should,  so  far  as  human  foresight  can  provide,  retain  forever  the  gov- 
ernment of  the  literary  institution  they  had  formed  in  the  hands  of 
persons  approved  by  themselves.  This  system  is  totally  changed. 
The  charter  of  1769  exists  no  longer.  It  is  reorganized,  and  reorgan- 
ized in  such  a  manner  as  to  convert  a  literary  institution,  molded 
according  to  the  will  of  its  founders,  and  placed  under  the  control  of 
private  literary  men,  into  a  machine  entirely  subservient  to  the  will  of 
government.  This  may  be  for  the  advantage  of  this  college  in  partic- 
ular, and  may  be  for  the  advantage  of  literature  in  general ;  but  it  is 
not  according  to  the  will  of  the  donors,  and  is  subversive  of  that  con- 
tract on  the  faith  of  which  their  property  was  given. 

In  the  view  which  has  been  taken  of  this  interesting  case,  the  court 
has  confined  itself  to  the  rights  possessed  by  the  trustees  as  the  assign- 
ees and  representatives  of  the  donors  and  founders  for  the  benefit 
of  religion  and  literature.  Yet,  it  is  not  clear  that  the  trustees  ought 
to  be  considered  as  destitute  of  such  beneficial  interest  in  themselves 
as  the  law  may  respect.  In  addition  to  their  being  the  legal  owners 
of  the  property,  and  to  their  having  a  freehold  right  in  the  powers 
confided  to  them,  the  charter  itself  countenances  the  idea  that  trustees 
may  also  be  tutors  with  salaries.  The  first  president  was  one  of  the 
original  trustees ;  and  the  charter  provides  that  in  case  of  vacancy  in 
that  ofilce,  "the  senior  professor  or  tutor,  being  one  of  the  trustees, 
shall  exercise  the  office  of  president  until  the  trustees  shall  make 
choice  of  and  appoint  a  president."  According  to  the  tenor  of  the 
charter,  then,  the  trustees  might,  without  impropriety,  appoint  a  pres-. 
ident  and  other  professors  from  their  own  body.  This  is  a  power  not 
entirely  unconnected  with  an  interest.  Even  if  the  proposition  of  the 
counsel  for  the  defendant  were  sustained ;  if  it  were  admitted  that 
those  contracts  only  are  protected  by  the  constitution,  a  beneficial  in- 
terest in  which  is  vested  in  the  party  who  appears  in  court  to  assert 
that  interest,  yet  it  is  by  no  means  clear  that  the  trustees  of  Dart- 
mouth College  have  no  beneficial  interest  in  themselves.  But  the 
court  has'deemed  it  unnecessary  to  investigate  this  particular  point, 
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being  of  opinion,  on  general  principles,  that  in  these  private  eleemosy- 
nary institutions,  the  body  corporate,  as  possessing  the  whole  legal 
and  equitable  interest,  and  completely  representing  the  donors,  for  the 
purpose  of  executing  the  trust,  has  rights  which  are  protected  by  the 
constitution.  ' 

It  results  from  this  opinion,  that  the  acts  of  the  legislature  of  New 
Hampshire,  which  are  stated  in  the  special  verdict  found  in  this  cause, 
are  repugnant  to  the  constitution  of  the  United  States ;  and  that  the 
judgment  on  this  special  verdict  ought  to  have  been  for  the  plaintiffs. 
The  judgment  of  the  state  court  must,  therefore,  be  reversed. 

Washington,  Justice.  *  *  *    i.     [What  is  a  contract?]  It  may  be 
Refined  to  be  a  transaction  between  two  or  more  persons,  in  which  each 
party  comes  under  an  obligation  to  me  oLlliJi,  and  Cdcli  lecfprocally'ac^ 
quires  a  rig;ht  to  whatever  is  promised  by  the  other,  ii^owell  on  Cont.  6. 
Under  this  definition,  says  Mr.  Jr'owell,  it  is  obvious  that  every  feoff- 
ment, gift,  grant,  agreement,  promise,  etc.,  maybe  includ.e.d.i.because.  , 
in  all  there  is  a  mutual  consent  of  the  minds  of  the  parties  concerned      ^vtc^ 
in  them  upon  an  agreement  between  them  respecting  some  property  /I 
or  right  that  is  the  object  of  the  stipulation.     He  adds,  that  the  ingre-  C-C^IS^aJ^ 
dients  requisite  to  form  a  contract  are,  parties,  consent  and  an  obliga-    if^^^ 
tion  to  be  created  or  dissolved ;   these   must  all   concur,  because  the               ■' 
regular  effect  of  all  contracts  is,  on  one  side,  to  acquire,  and  on  th& 
Cither  to  part  with,  some  property  or  rights;   or  to  abridge,  or  to  re- 
strain natural  liberty,  by  binding  the  parties  to  do,  or  restraining  them 
from  doing  something  which  before  they  might  have  done  or  omitted. 
If  a  doubt  could  exist  that  a  grant  is  a  contract,  the  point  was  decided  in 
the  case  of  Fletcher  v.  Peck,  6  Cranch  87,  in  which  it  was  laid  down  that 
a  contract  is  either  executory  or  executed  ;  by  the  former,  a  party  binds 
himself  to  do,  or  not  to  do,  a  particular  thing;  the  latter  is  one  in 
which  the  object  of  the  contract  is  performed,  and  this  differs  in  noth- 
ing from  a  grant;  but  whether  executed  or  executory,  they  both  con- 
tain obligations  binding  on  the  parties,  and  both  are  equally  within 
the  provisions  of  the  constitution  of  the  United  States,  which   forbids 
the  state  governments  to  pass  laws  impairing  the  obligation  of  con- 
tracts. 

If,  then,  a  grant  be  a  contract,  within  the  meaning  of  the  constitu-'A 
tion  of  the  United  States,  the  next  inquiry  is,  whether  the  creation  of  /  ^ 
a  corporation  by  charter  be  such  a  grant  as  includes  an  obligation  of/ 
the  nature  of  a  contract,  .which  no  state  legislature  can  pass  laws  toV 
impair  ?     A  corporation  is  defined  by  Mr.  Justice  Blackstone  (2  Bl.  ' 
Comm.  sy")  to  be  a  franchise.     It  is,  says  he,  ' ' a  f ranch ise   for  a 
nutnber  of  -persons,  to  be  incorporated  and  exist  as  a  body  -politic .  wim 
a  -t>ower  to  maintain  -f>erfet?/,al  succe.<;sion^  and  to  do  corpora.f.pl  ar.t.x 
and  each  individual  of  such  corf  oration  is  also  said  to  have  a  fran- 
chise or  freedomT'     JWis  francnise,  like  other  franchises ,  is  an  in- — " 
corporeal  hereditament,  issuing  out  of  something  real  or  personal,  or 
concerning  or  annexed.to,  and  exercisable  -within  a  thing  corporate. 
To  this  grant,  or  this  franchise,  the  parties  are  the  king  and  the 
persons  for  -whose  benefit  it  is  created,  or  trustees  for  them.      The 
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assent  of  both  is  necessary.  The  subjects  of  the  grant  are  not  only 
■privileges  and  immunities,  but  property,  or,  which  is  the  same  thing, 
a  capacity  to  acquire  and  to  hold  property  in  perpetuity.-  Certain 
obligations  are  created,  binding  both  on  the  grantor  and  the  grantees. 
On  the  part  of  the  former,  it  amounts  to  an  extinguishment  of  the 
king's  prerogative  to  bestow  the  same  identical  franchise  on  another 
corporate  body,  because  it  would  prejudice  his  prior  grant.  (2  Bl. 
Comm.  37.)  It  implies,  therefore,  a  contract  not  to  reassert  the  right 
to  grant  the  franchise  to  another,  or  to  impair  it.  There  is  also  an 
implied  contract  that  the  founder  of  a  private  charity,  or  his  heirs,  or 
other  persons  appointed  by  him  for  that  purpose,  shall  have  the  right 
to  visit  and  to  govern  the  corporation  of  which  he  is  the  acknowledged 
founder  and  patron,  and  also,  that  in  case  of  its  dissolution  the  re- 
versionary right  of  the  founder  to  the  property,  with  which  he  had 
endowed  it,  should.be  preserved  inviolate. 

.    The  rights  acquired  by  the  other  contracting  party  are  those  of    ' 
having pfirppfurtl  tri.rrf.asion.  of  sumcr  ana  being  sued,  of  purrnfiti/u^ 
lands  for  the  bj-neff.  nf  thpin^ehie'^  qpd  tneir  successors,  and  of^^iii^i^Y^ 
a  common  sealand  of  inaking^  by-laws.    Ihe  obligation  imposed  ujion^ 
them,  and  which  forms  tlie  rrm\idpirnMnn  of  the  grant,  is  that  of 

•  •  td  thejiud  lit  d"'^^g"  f'^r  which,    they  we/rerreated,  by  tfieir    _ 

Mr.  Justice  Buller,  in  the  case  of, the  King  v.  Pasmore,  3 
S46,  says  that  fhe  grant  of  incorporation  is  a  compact  between 
the  crown  and  a  number  of  persons,  the  latter  of  whom  undertake,  in 
consideration  of  the  privileges  bestowed,  to  exert  themselves  for  the 
good  government  of  the  place.  If  they  fail  to  perform  their  part  of 
it  there  is  an  end  of  the  compact.  The  charter  of  a  corporation,  says 
Mr.  Justice  Blackstone  (2  BL-  Comm.  484),  maybe  forfeited  through 
negligence  or  abuse  of  its  franchises,  in  which  case  the  law  judges 
that  the  body  politic  has  broken  the  condition  upon  which  it  was  in- 
corporated, and  thereupon  thfe  corporation  is  void.  It  appears  to  me, 
upon  the  whole,  that  these  principles  and  authorities  prove,  incontro- 
vertibly,  that  a  charter  of  incorporation  is  a  contract. 

2.  [Impairment  of  this  contract.]  The  next  question  is,  do  the  acts 
of  the  legislature  of  New  Hampshire  of  the  27th  of  June  and  i8th 
and  26th  of  December,  1816,  impair  this  contract  within  the  true  in- 
tent and  meaning  of  the  constitution  of  the  United  States  ?  Previous 
to  the  examination  of  this  question,  it  will  be  proper  clearly  to  mark 
the  distinction  between  the  different  kinds  of  lay  aggregate  corpora- 
tions, in  order  to  prevent  any  implied  decision  by  this  court  of  any- 
other  case  than  the  one  immediately  before  it. 

We  are  informed  by  the  case  of  Philips  v.  Bury,  i  Ld..  Raym.  5; 
s.  c.  2  T.  R.  346,  which  contains  all  the  doctrine  of  corporations  con- 
nected with  this  point,  that  there  are  two  kinds  of  corporations  aggre- 
gate, viz.,  such  as  are  for  public  government  and  such  as  are  for  pri- 
vate charity.  The  first  are  those  for  the  government  of  a  town,  city 
or  the  like ;  and  being  for  public  advantage,  are  to  be  governed 
according  to  the  law  of  the  land.  The  validity  and  justice  of  their 
private  laws  and  constitutions  are  examinable  in  the  king's  courts.  Of 
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these  there  are  no  particular  founders,  and  consequently  no  particular 
visitor;  there  are  no  patronS  of  these  corporations.  But  private  and 
particular  corporations  for  charity,  founded  and  endowed  by  private 
persons,  are  subject  to  the  private  government  of  those  who  erect ' 
them,  and  are  to  be  visited  by  them  or  their  heirs,  or  such  other  per- 
sons as  they  may  appoint.  The  only  rules  for  the  government  of 
these  private  corporations  are  the  laws  and  constitutions  assigned  by 
the  founder.  This  right  of  government  and  visitation  arises  from  the 
property  which  the  founder  had  in  the  lands  assigned  to  support  the 
charity;  and  as  he  is  the  author  of  the  charity,  the  law  invests  him 
with  the  necessary  power  of  inspecting  and  regulating  it.  The  author- 
ities are  full  to  prove  that  a  college  is  a  private  charity,  as  well  as 
an  hospital,  and  that  there  is,  in  reality,  no  difference  between 
them  except  in  degree,  but  they  are  within  the  same  reason,  and  both 
eleemosynary. 

These  corporations,  civil  and  eleemosynary,  which  differ  from  each 
other  so  especially  in  their  nature  and  constitution,  may  very  well  dif- 
fer in  matters  which  concern  their  rights  and  privileges,  and  their 
existence  and  subjection  to  public  control.  The  one  is  the  mere  creat- 
ure of  public  institution,  created  'exclusively  for  the  public  advantage 
without  other  endowments  than  such  as  the  king  or  government  may 
bestow  upon  it,  and  having  no  other  founder  or  visitor  than  the  king 
or  government,  the yundaior  incifiens.  The  validity  and  justice  of 
its  laws  and  constitution  are  examinable  by  the  couits  having  juris- 
diction over  them ;  and  they  are  subject  to  the  general  law  of  the 
land.  It  would  seem  reasonable  that  such  a  corporation  may  be 
controlled,  and  its  constitution  altered  and  amended  by  the  govern- 
ment, in  such  manner  as  the  public  interest  may  require.  Such  legis- 
lative interferences  can  not  be  said  to  impair  the  contract  by  which 
the  corporation  was  formed,  because  there  is,  in  reality,  but  one 
party  to  it,  the  trustees  or  governors  of  tbe^ corporation  being  merely 
the  trustees  for  the  public,  the  cestui  que  trust  of  the  foundation. 
These  trustees  or  governors  have  no  interest,  no  privileges  or  immuni- 
ties, which  are  violated  by  such  interference,  and  can  have  no  more 
right  to  complain  of  them  than  an  ordinary  trustee,  who  is  called 
upon  in  a  court  of  equity  to  execute  the  trust.  They  accepted  the 
charter  for  the  public  benefit  alone,  and,  there  would  seem  to  be  no 
reason  why  the  government,  under  proper  limitations,  should  not 
alter  or  modify  such  a  grant  at  pleasure.  But  the  case  of  a  private 
corporation  is  entirely  different.  That  is  the  creature  of  a  private 
benefaction  for  a  charity  or  private  purpose.  It  is  endowed  and 
founded  by  private  persons,  and  subject  to  their  control,  laws  and 
visitation,  and  not  to  the  general  control  of  the  government;  and  all 
these  powers,  rights  and  privileges  flow  from  the  property  of  the 
founder  in  the  funds  assigned  for  the  support  of  the  charity.  Al- 
though the  king,  by  the  grant  of  the  charter,  is,  in  some  sense,  the 
founder  of  all  eleetnosynary  corporations,  because,  without  his  grant 
they  can  not  exist,  yet  the  patron  or  endower  is  the  perficient  founder, 
to  whom  belongs,  as  of  right,  all  the  powers  and  privileges  which 
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have  been  described.  With'  such  a  corporation,  it  is  not  competent 
for  the  legislature  to  interfere.  It  is  a  franchise,  or  incorporeal  here- 
ditament, founded  upon  private  property,  devoted  by  its  patron  to  a 
private  charity,  of  a  peculiar  kind,  the  offspring  of  his  own  will  and 
pleasure,  to  be  managed  and  visited  by  persons  of  his  own  appoint- 
ment, according  to  such  laws  and  regulations  as  he,  or  the  persons  so 
selected,  may  ordain. 

It  has  been  shown  that  the  charter  is  a  contract  on  the  part  of  the 
government,  that  the  property  with  which  the  charity  is  endowed  shall 
be  forever  vested  in  a  certain  number  of  persons  and  their  successors, 
to  subserve  the  particular  purposes  designated  by  the  founder  and  to 
be  managed  in  a  particular  way.  If  a  law  increases  or  diminishes 
the  number  of  the  trustees,  they  are  not  the  persons  which  the  grantor 
agreed  should  be  managers  of  the  fund.  If  it  appropriate  the  fund 
intended  for  the  support  of  a  particular  charity  to  that  of  some  other 
charity,  or  to  an  entirely  different  charity,  the  grant  is  in  effect  set 
aside,  and  a  new  contract  substituted  in  its  place,  thus  disappoint- 
ing completely  the  intentions  of  the  founder  by  changing  the  objects 
of  his  bounty.  And  can  it  be  seriously  contended  that  a  law  which 
changes  so  materially  the  terms  of  a  contract  does  not  impair  it  ?  In 
short,  does  not  every  alteration  of  a  contract,  however  unimportant, 
even  though  it  be  manifestly  for  the  interest  of  the  party  objecting  to 
it,  impair  its  obligations  ?  If  the  assent  of  all  the  parties  to  be  bound 
by  a  contract  be  of  its  essence,  how  is  it  possible  that  a  new  contract, 
substituted  for  or  engrafted  on  another  without  such  assent,  should 
not  violate  the  old  charter?     *     *     * 

Upon  the  whole,  I  am  of  opinion  that  the  above  acts  of  New  Hamp- 
shire, not  having  received  the  assent  of  the  corporate  body  of  Dart- 
mouth College,  are  not  binding  on  them,  and,  consequently,  that  the 
judgment  of  the  state  court  ought  to  be  reversed. 

Johnson,  Justice,  concurred,  for  the  reasons  stated  by  the  chief 
justice. 

Livingston,  Justice,  concurred,  for  the  reasons  stated  by  the  chief 
justice,  and  Justices  Washington  and  Story. 

Story,  Justice.  This  is  a  cause  of  great  importance,  and  as  the 
very  learned  discussions  as  well  here  as  in  the  state  court  show,  of  no 
inconsiderable  difficulty.  There  are  two  questions  to  which  the 
appellate  jurisdiction  of  this  court  properly  applies,  i.  Whether  the 
original  charter  of  Dartmouth  College  is  a  contract  within  the  prohib- 
itory clause  of  the  constitution  of  the  United  States,  which  declares 
that  no  state  shall  pass  any  "law  impairing  the  obligation  of  con- 
tracts?" '  2.  If  so,  whether  the  legislative  acts  of  New  Hampshire  of 
the  27th  of  June,  and  of  the  i8th  and  27th  of  December,  1816,  or  any 
of  them,  impair  the  obligations  of  that  charter? 

[Nature  of  an  aggregate  corporation  at  common  law.]  It  will  be  neces- 
sary, however,  before  we  proceed  to  discuss  these  questions,  to  insti- 
tute an  inquiry  into  the  nature,  rights  and  duties  of  aggregate  corpo- 
rations at  common  law ;  that  we  may  apply  the  principles  drawn  from 
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this    source    to   the    exposition   of   this   charter,  which   was  granted 
emphatically  with  reference  to  that  law. 

An  aggregate  corporation,  at  common  law,  is  a  collection  of  indi- 
viduals, united  into  one  collective  body,  under  a  special  name,  and 
possessing  certain  imtnunities,  privileges  and  capacities,  in  its  col- 
lective character,  which  do  not  belong  to  the  natural  persons  compos- 
ing it.  Among  other  things,  it  possesses  the  capacity  of  perpetual 
succession,  and  of  acting  by  the  collected  vote  or  will  of  iti  com,po- 
nent  members,  and  of  suing  and  being  sued  in  all  things  touching 
its  corporate  rights  and  duties.  It  is,  in  short,  an  artificial  person, 
existing  in  contemplation  of  law  and  endowed  with  certain  pdwers 
and  franchises  which,  though  they  must  be  exercised  through  the 
medium  of  its  natural  tnembers,  are  yet  considered  as  subsisting  in 
the  corporation  itself,  as  distinctly  as  if  it  were  a  real  personage. 
Hence,  such  a  corporation  may  sue  and  be  sued  by  its  own  members, 
and  may  contract  with  them  in  the  same  manner  as  with  any  stran- 
gers. I  Bl.  Comm.  469,  475  ;  i  Kyd  on  Corp.  13,  69,  189  ;  i  Wooddes. 
471,  etc.  A  great  variety  of  these  corporations  exist  in  every  coun- 
try governed  by  the  common  law,  in  some  of  which  the  corporate 
existence  is  perpetuated  by  new  elections,  made  from  time  to  time ; 
and  in  others,  by  a  continual  accession  of  new  members,  without  any 
corporate  act.  Some  of  these  corporations  are,  from,  the  particular 
purposes  to  which  they  are  devoted,  denominated  spiritual  and  some 
lay ;  and  the  latter  are  again  divided  into  civil  and  eleemosynary 
corporations .  It  is  unnecessary,  in  this  place,  to  enter  into  any  ex- 
amination of  civil  corporations.  Eleemosynary  corporations  are 
such  as  are  constituted  for  the  perpetual  distribution  of  the  free- 
alms  and  bounty  of  the  founder,  in  such  jnanner  as  he  has  directed ; 
and  in  this  class  are  ranked  hospitals  for  the  relief  of  poor  and  im- 
potent persons,  and  colleges  for  the  promotion  of  learning  and  piety, 
and  the  support  of  persons  engaged  in  literary  pursuits,  i  Bl.  Comm. 
469,  476,  471,  482;  I  Kyd  on  Corp.  25;  i  Wooddes.  474 ;  Attorney- 
General  V.  Whorwood,  i  Ves.  534;  St.  John's  College  v.  Todington, 
I  W.  Bl.  84;  s.  c.  I  Burr.  200;  Philips  v.  Bury,  i  Ld.  Raym.  5;  s. 
c.  2  T.  R.  346;  Porter's  Case,  i  Co.  22^,  23. 

Another  division  of  corporations  is  into  public  and  private.  Pub- 
lic corporations  are  generally  esteemed  such  as  exist  for  public  polit- 
ical purposes  only,  such  as  towns,  cities,  parishes  and  counties,  and 
in  many  respects  they  are  so,  although  they  involve  some  private  in- 
terests; but,  strictly  speaking,  public  corporations  are  such  only  as  are 
founded  by  the  governm.ent  for  public  purposes,  where  the  whole  in- 
terests belong  also  to  the  government.  If,  therefore,  the  foundation 
be  private,  though  under  the  charter  of  the  government,  the  corpora- 
tion is  private,  however  extensive  the  uses  may  be  to  which  it  is 
devoted,  either  by  the  bounty  of  the  founder ,  or  the  nature  and  objects 
of  the  institution.  For  instance,  a  bank  created  by  the  government 
for  its  own  uses,  whose  stock  is  exclusively  owned  by  the  government 
is,  in  the  strictest  sense,  a  public  corporation.  So,  an  hospital  cre- 
ated and  endowed   by  the  government  for  general    charity.     But  a 
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bank,  whose  stock  is  owned  by  private  persons,  is  a  private  corpora- 
tion, although  it  is  erected  by  the  government,  and  its  objects  and 
operations  partake  of  a  public  nature.  The  same  doetrine  maybe 
affirmed  of  insurance,  canal,  bridge  and  turnpike  companies.  In  all 
these  cases  the  uses  may,  in  a  certain  sense,  be  called  public,  but 
the  corporations  are  private,  as  much  so,  indeed,  as  if  the  franchises 
were  vested  in  a  single  person. 

This  Reasoning  applies  in  its  full  force  to  eleemosynary  corpora- 
tions. An  hospital,  founded  by  a  private  benefactor,  is,  in  point  of 
law,  a  private  corporation,  although  dedicated  by  its  charter  to  gen- 
eral charity.  So  a  college  founded  and  endowed  in  the  same  man- 
ner, although  being  for  the  promotion  of  learning  and  piety,  it  may 
extend  its  charity  to  scholars  from  every  class  in  the  community,  and 
thus  acquire  the  character  of  a  public  institution.  This  is  the  un- 
equivocal doctrine  of  the  authorities,  and  can  not  be  shaken  but  by  un- 
dermining the  most  solid  foundations  of  the  common  law.  Philips  v. 
Bury,  I  Ld.  Raym.  5,  9;  s.  c.  3  T.  R.  346. 

It  was  indeed  supposed  at  the  argument  that  if  the  uses  of  an  elee- 
mosynary corporation  be  for  general  charity,  this  alone  would  consti- 
tute it  a  public  corporation.  But  the  law  is  certainly  not  so.  To  be 
sure,  in  a  certain  sense,  every  charity  which  is  extensive  in  its  reach, 
may  be  called  a  public  charity,  in  contradistinction  to  a  charity 
embracing  hut  a  few  definite  objects.  In  this  sense  the  language  was 
unquestionably  used  by  Lord  Hardwicke  in  the  case  cited  at  the  argu- 
ment; Attorney-General  v.  Pearce,  2  Atk.  87,  i  Bac.  Abr.  tit.  Char- 
itable Uses,  E,  5^9;  ^f'd  ii  this  sense  a  private  corporation  may  well 
enough  be  denominated  a  public  charity.  So  it  would  be  if  the  endow- 
ment, instead  of  being  vested  in  a  corporation,  were  assigned  to  a 
private  trustee ;  yet  in  such  a  case  no  one  would  imagine  that  the  trust 
ceased  to  be  private,  or  the  funds  became  public  property.  That  the 
mere  act  of  incorporation  will  not  change  the  charity  from  a  private  to 
a  public  one  is  most  distinctly  asserted  in  the  authorities.  Lord  Hard- 
wicke, in  the  case  already  alluded  to,  says  "the  charter  of  the  crown  can 
not  make  a  charity  more  or  less  public,  but  only  more  permanent  than  it 
would  otherwise  be,  but  it  is  the  extensiveness  which  will  constitute  it 
a  public  one.  A  devise  to  the  poor  of  the  parish  is  a  public  charity. 
Where  testators  leave  it  to  the  discretion  of  a  trustee  to  choose  put  the 
objects,  though  each  particular  object  may  be  said  to  be  private,  yet 
in  the  extensiveness  of  the  benefit  accruing  from  them,  they  may  prop- 
erly be  called  public  charities.  A  sum  to  be  disposed  of  by  A.  B. 
and  his  executors  at'  their  discretipn  among  poor-house  keepers  is  of 
this  kind."  The  charity,  then,  may  in  this  sense  be  public,  although 
it  may  be  administered  by  private  trustees,  and  for  the  same  reason  it 
may  thus  be  public,  though  administered  by  a  private  corporation. 
The  fact,  then,  that  the  charity  is  public,  affords  no  proof  that  the 
corporation  is  also  public ;  and  consequently  the  argument,  so  far  as 
it  is  built  on  this  foundation,  falls  to  the  ground.  If  indeed  the  argu- 
ment were  correct,  it  would  follow  that  almost  every  hospital  and  col- 
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lege  would  be  a  public  corporation ;  a  doctrine  utterly  irreconcilable 
with  the  whole  current  of  decisions  since  the  time'of  Lord  Coke. 

When,  then,  the  argument  assumes  that  because  the  charity  is  pub- 
lic the  corporation  is  public,  it  manifestly  confounds  the  popular  with 
the  strictly  legal  sense  of  the  terms.  And  if  it  stopped  here  it 
would  not  be  very  material  to  correct  the  error.  But  it  is  on  this 
foundation  that  a  superstructure  is  erected  which  is  to  compel  a  sur- 
render of  the  cause.  When  the  corporation  is  said  at  the  bar  to  be 
public,  it  is  not  merely  meant  that  the  whole  community  may  be.  the 
proper  objects  of  the  bounty^,  but  that  the  government  have  the  sole 
right,  as  trustees  of  the  public  interests,  to  regulate,  control  and  direct 
the  corporation,  and  its  funds  and  its  franchises,  at  its  own  good  will 
and  pleasure.  Now,  such  an  authority  does  not  exist  in  the  govern- 
ment, except  where  the  corporation  is  in  the  strictest  sense  public; 
that  is,  where  its  whole  interests  and  franchises  are  the  exclusive  prop- 
erty and  domain  of  the  government  itself.  If  it  had  been  otherwise, 
courts  of  law  would  have  been  spared  many  laborious  adjudications  in 
respect  to  eleemosynary  corporations  and  the  visitorial  powers  over  them 
from  the  time  of  Lord  Holt  down  to  the  present  day.     Rex  v.  Bury, 

1  Ld.  Raym.  5;  s.  c.  Comb.  265;  Holt  715;  i  Show.  360;  4  Mod. 
106 ;  Skin.  447,  and  Lord  Holt's  opinion  from  his  own  manuscript,  in 

2  T.  R.  346.  Nay,  more,  private  trustees  for  charitable  purposes 
would  have  been  liable  to  have  the  property  confided  to  their  care 
taken  away  from  them  without  any  assent  or  default  on  their  part, 
and  the  administration  submitted,  not  to  the  control  of  law  gnd  equity, 
but  to  the  arbitrary  discretion  of  the  government.  Yet,  whoever  thought 
before  that  the  munificent  gifts  of  private  donors  for  general  charity 
became  instantaneously  the  property  of  the  government,  and  that 
the  trustees  appointed  by  the  donors,  whether  corporate  or  unincor- 
porated, might  be  compelled  to  yield  up  their  rights  to  whomsover 
the  government  might  appoint  to  administer  them  ?  If  we  were  to 
establish  such- a  principle  it  would  extinguish  all  future  eleemosynary 
endowments,  and  we  should  find  as  little  of  public  policy  as  we  now 
find  of  law  to  sustain  it.  ^ 

[Foundation  and  visitation  of  corporations.]  An  eleemosynary  corpo- 
ration, then,  upon  a  private  foundation,  being  a  private  corporation, 
it  is  next  to  be  considered  what  is  deemed  a  foundation  and  who  is  the 
founder.  This  can  not  be  stated  with  more  brevity  and  exactness 
than  in  the  language  of  the  elegant  commentator  upon  the  laws  of  Eng- 
land: "The  founder  of  all  corporations  (says  Sir  William  Black- 
stone),  in  the  strictest  and  original  sense,  is  the  king  alone,  for  he 
only  can  incorporate  a  society;  and  in  civil  corporations,  such  as 
mayor,  commonalty,  etc.,  where  there  are  no  possessions  or  endow- 
ments given  to  the  body,  there  is  no  other  founder  but  the  king;  but 
in  eleemosynary  foundations,  such  as  colleges  and  hospitals,  where 
there  is  an  endowment  of  lands,  the  law  distinguishes  and  makes  two 
species  of  foundation,  the  one  fundatio  incipiens.  or  the  incorpora- 
tion, in  which  sense  the  king  is  the  general  founder  of  all  colleges 
and  hospitals ;    the  other  fundatio  perJicienS^  or  the  dotation  of  it, 
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in  which  sense  the  .first  gift  of  the  revenues  is  the  foundation,  and  he 
who  gives  them  is,  in  the  law,  the  founder;  and  it  is  in  this  last  sense 
we  generally  call  a  man  the  founder  of  a  college  or  hospital."  i  Bl. 
Comm.  480,  10  Co.  33. 

To  all  eleemosynary  corporations  a  visitatorial  power  attaches  as  a 
necessaiy  incident ;  for  these  corporations  being  composed  of,  individ- 
uals subject  to  human  infirmities  are  liable,  as  well  as  private  persons, 
to  deviate  from  the  end  of  their  institution.  The  law,  therefore,  has 
provided  that  there  shall  somewhere  exist  a  power  to  visit,  inquire 
into,  and  correct  all  irregularities  and  abuses  in  such  corporations,  and 
to  compel  the  original  purposes  of  the  charity  to  be  faithfully  fulfilled. 
I  Bl.  Comm.  480.  The  nature  and  extent  of  this  visitatorial  power  has 
been  expounded  with  admirable  fullness  and  accuracy  by  Lord  Holt 
in  one  of  his  most  celebrated  judgments.  Philips  v.  Bury,  i  Ld. 
Raym.  5 ;  s.  c.  3  T.  R.  346.'  And  of  common  right  by  the  donation 
the  founder  and  his  heirs  are  the  legal  visitors,  unless  the  founder  has 
appointed  and  assigned  another  person  to  be  visitor.  For  the  founder 
may,  if  he  please,  at  the  time  of  the  endowment,  part  with  his  visita- 
toi"ial  power;  and  the  person  to  whom  it  is  assigned  will,  in  that  case, 
possess  it  in  exclusion  of  the  founder's  heirs,  i  Bl.  Com.  482.  This 
visitatorial  power  is,  therefore,  an  hereditament  founded  in  property, 
and  valuable  in  intendrtient  of  law,  and  stands  upon  the  maxim  that 
he  who  gives  his  property  has  a  right  to  regulate  it  in  future.  It 
incliides  also  the  legal  right  of  patronage,  for,  as  Lord  Holt  justly 
observes,  "patronage  and  visitation  are  necessaiy  consequents  one 
upon  another."  No  technical  terms  are  necessary  to  assign  or  vest 
the  visitatorial  power;  it  is  sufficient  if,  from  the  nature  of  the  duties 
to  be  performed  by  particular  persons  under  the  charter,  it  can  be 
inferred  that  the  founder  meant  to  part  with  it  in  their  favor,  and  he 
may  divide  it  among  various  persons,  or  subject  it  to  any  modifica- 
tions or  control  by  the  fundamental  statutes  of  the  corporation.  But 
where  ithe  appointment,  is  given  in  general  terms,  the"  whole  power 
vests  in  the  appoihtee.  Eden  v.  Foster,  2  P.  Wms.  325 ;  Attorney- 
General  V.  Middleton,  2  Ves.  327;  St.  Johns  College  v.  Todington, 
I  W.  Bl.  84;  s.  c.  2  Burr.  200;  Attorney-General  v.  Clare  College, 
3  Atk.  663 ;  s.  c.  I  Ves.  78.  In  the  construction  of  charters,  too,  it  is 
a  general  rule  that  if  the  objects  of  the  charity  are  incorporated,  as,  for 
instance,  the  master  and  fellows  of  a  college,  or  the  master  and  poor 
of  a  hospital,  the  visitatorial  power,  in  the  absence  of  any  special 
appointment,  silently  vests  in  the  founder  and  his  heirs.  But  where 
trustees  or  governors  are  incorporated  to  manage  the  charity,  the  vis- 
itatorial power  is  deemed  to  belong  to  them  in  their  corporate  charac- 
ter. Philips  V.  Bury,  i  Ld.  Raym.  5 ;  s.  c.  2  T.  R.  346 ;  Green  v. 
Rutherford,  i  Ves.  472;  Attorney-General  v.  Middleton,  2  Ves.  327; 
Case  of  Sutton  Hospital,  10  Co.  23,  31. 

When  a  private  eleemosynary  corporation  is  thus  created  by  the 
charter  of  the  crown,  it  is  subject  to  no  other  control  on  the  part  of 
the  crown  than  what  is.  expressly  or  implicitly  reserved  by  the  charter 
itself.     Unless  a  power  be  reserved  for  this  purpose,  the  crown  can 
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not,  in  virtue  of  its  prerogative,  without  the  consent  of  the  corpora- 
tion, alter  or  amend  the  charter,  or  divest  the  corporation  of  any  of 
its  franchises,  or  add  to  them,  or  add  to  or  diminish  the  number  of 
the  trustees,  or  remove  any  of  the  members,  or  change  or  control 
the  administration  of  the  charity,  or  compel  the  corporation  to  receive 
a  new  charter.  This  is  the  uniform  language  of  the  authorities,  and 
forms  one  of  the  most  stubborn  and  well-settled  doctrines  of  the  com- 
mon law. 

But  an  eleemosynary,  like  every  other  corporation,  is  subject  to 
the  general  law  of  the  land.  It  may  forfeit  its  corporate  franchises 
by  misuser  or  non-user  of  them.  It  is  subject  to  the  controlling 
authority  of  its  legal  visitor,  who,  unless  restrained  by  the  terms  of 
the  charter,  .'iiay  amend  and  repeal  its  statutes,  remove  its  officers, 
correct  abuses:  and  generally  superintend  the  management  of  the  trusts. 
Where,  indeed,  the  visitatorial  power  is  vested  in  the  trustees  of  the 
charity,  in  virtue  of  their  incorporation,  there  can  be  no  amotion  of 
them  from  their  corporate  capacity,  v  But  they  are  not,  therefore, 
placed  beyond  the  reach  of  the  law.  As  managers  of  the  revenues  of 
the  corporation  they  are  subject  to  the  general  superintending  power 
of  the  court  of  chancery,  not  as  itself  possessing  a  visitatorial  power, 
or  a  right  to  control  the  charity,  but  as  possessing  a  general  jurisdic- 
tion in  all  cases  of  an  abuse  of  trust  to  redress  grievances  and  sup- 
press frauds.  2  Fonbl.  Eq.,  B.  2,  pt.  2,  ch.  i,  §  i,  note  «;  Coop. 
Eq.  PI.  292 ;  2  Kyd  on  Corp.  195 ;  Green  v.  Rutherford,  i  Ves.  462 ; 
Attorney- General  v..  Foundling  Hospital,  4  Bro.  C.  C.  165  ;  s.  c.  2 
Ves.  Jr.  42;  Eden  v.  Foster,  2  P.  Wms.  325  ;  i  Wooddes.  476;  At- 
torney-General V.  Price,  3  Atk.  108;  Attorney-General  v.  Lock,  3 
Atk.  164;  Attorney-General  v.  Dixie,  13  Ves.  519;  Ex  f  arte  Kirby 
Ravensworth  Hospital,  15  Ves.  304,  314;  Attorney-General  v.  Earl 
of  Clarendon,  17  Ves.  491,  499;  Berkhamstead  Free  School,  2  Ves. 
&  B.  134;  Attorney-General  v.  Corporation  of  Carmarthen,  Cooper 
30;  Mayor,  etc.,  of  Colchester  v.  Lowten,  i  Ves.  &  B.  226;  Rex  v. 
Watson,  2  T.  R.  199  ;  Attorney-General  v.  Utica  Ins.  Co. ,  2  Johns.  Ch. 
371  ;  Attorney-General  v.  Middleton,  2  Ves.  327.  And  where  a  cor- 
poration is  a  mere  trustee  of  a  char'ity,  a  court  of  equity  will  go  yet 
further,  and  though  it  can  not  appoint  or  remove  a  corporator,  it  will 
yet,  in  a  case  of  gross  fraud  or  abuse  of  trust,  take  away  the  trust  from 
the  corporation  and  vest  it  in  other  hands.  Mayor,  etc.,  of  Coventry 
v.  Attorney-General,  7  Bro.  P.  C.  235 ;  Attorney-General  v.  Earl  of 
Clarendon,  17  Ves.  491,  499. 

Thus  much  it  has  been  thought  proper  to  premise  respecting  the 
nature,  rights  and  duties  of  eleemosynary  corporations  growing  out  of 
the  common  law.  We  may  now  proceed  to  an  examination  of  the 
original  charter  of  Dartmouth  College. 

(Stating  facts  as  to  recitals  of  charter  and  its  terms  as  above.) 

[Terms  of  the  charter.]  Such  are  the  most  material  clauses  of  the 
charter.  It  is  obsei-vable,  in  the  first  place,  that  no  endowment  what- 
ever is  given  by  the  crown,  and  no  power  is  reserved  to  the  crown  or 
government  in  any  manner  to  alter,  amend  or  control  the  charter.     It 
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is  also  apparent,  from  the  very  terms  of  the  charter,  that  Dr.  Whee- 
lock  is  recognized  as  the  founder  of  the  college,  and  that  the  charter 
is  granted  upon  his  application,  and  that  the  trustees  were  in  fact 
nominated  by  him.  In  the  next  place,  it  is  apparent  that  the  objects 
of  the  institution  are  purely  charitable,  for  the  distribution  of  the  pri- 
vate contributions  of  private  benefactors.  The  charity  was  in  the  sense 
already  explained  a  public  charity,  that,  is  for  the  general  promotion 
of  learning  and  piety,  but  in  this  respect  it  was  just  as  much  public 
before  as  after  the  incorporation.  The  only  effect,  of  the  charter  was 
to  give  permanency  to  the  design,  by  enlarging  the  sphere  of  its  ac- 
tion and  granting  a  perpetuity  of  corporate  powers  and  franchises, 
the  better  to  secure  the  administration  of  the  benevolent  donations. 
As  founder,  too.  Dr.  Wheelock  and  his  heirs  would  have  been  com- 
pletely clothed  with  the  visitatorial  power,  but  the  whole  govern- 
ment and  control,  as  well  of  the  officers  as  of  the  revenues  of  the 
college  being  with  his  consent  assigned  to  the  trustees  in  their  corpo- 
rate character,  the  visitatorial, power,  which  is  included  in  this  author- 
ity, rightfully  devolved  on  the  trustees.  As  managers  of  the  property 
and  revenues  of  the  corporation,  they  were  amenable  to  the  jurisdic- 
tion of  the  judicial  tribunals  of  the  state,  but  as  visitors,  their  discre- 
tion was  limited  only  by  the  charter,  and  liable  to  no  supervision  or 
control,  at  least,  unless  it  was  fraudulently  misapplied. 

From  this  summary  examination  it  follows  that  Dartmouth  College 
was,  under  its  original  charter,  a  private  eleemosynary  corporation, 
endowed  with  the  usual  privileges  and  franchises  of  such  corporations, 
and  among  others,  with  a  legal  perpetuity,  and  was  exclusively  under 
the  government  and  control  of  twelve  trustees,  who  were  to  be  elected 
and  appointed,  from  time  to  time,  by  the  existing  toard,  as  vacancies 
or  removals  should  occur. 

[Is  this  charter  a  contract?]  We  are  now  led  to  the  consideration  of 
the  first  question  in  the  cause,  whether  this  charter  is  a  contract  within 
the  clause  of  the  constitution  prohibiting  the  states  from  passing  any 
law  impairing  the  obligation  of  contracts.  In  the  case  of  Fletcher  v. 
Peck,  6  Cranch  87,  136,  this  court  laid  down  its  exposition  of  the 
word  "contract"  in  this  clause  in  the  following  manner:  "A  con- 
tract is  a  compact  between  two  or  more  persons,  and  is  either  execu- 
tory or  executed.  An  executory  contract  is  one  in  which  a  party 
binds  himself  to  do,  or  not  to  do,  a  particular  thing.  A  contract  ex- 
ecuted is  one  in  which  the  object  of  the  contract  is  performed ;  and 
this,  says  Blackstone,  differs  in  nothing  from  a  grant.  A  contract 
executed,  as  well  as  one  that  is  executory,  contains  obligations  bind- 
ing on  the  parties.  A  grant,  in  its  own  nature,  amounts  to  an  ex- 
tinguishment of  the  right  of  the  grantor,  and  implies  a  contract  not 
"to  reassert  that  right.  A  party  is  always  estopped  by  his  own  grant." 
This  language  is  perfectly  unambiguous,  and  was  used  in  reference  to 
a  grant  of  land  by  the  governor  of  a  state,  under  a  legislative  act. 
It  determines,  in  the  most  unequivocal  manner,  that  the  grant  of  a 
state  is  a  contract,  within  the  clause  of  the  constitution  now  in  ques- 
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tion,  and  that  it  implies  a  contract  not  to  reassume  the  rights  granted; 
a  fortiori,  the  doctrine  applies  to  a  charter  or  grant  from  the  king; 

But  it  is  objected  that  the  charter  of  Dartmouth  College  is  not  a 
contract  contemplated  by  the  constitution,  because  no  valuable  con- 
sideration passed  to  the  king  as  an  equivalent  for  the  grant,  it  pur- 
porting to  be  granted  ex  mero  motu,  and  further  that  no  contracts,- 
merely  voluntary,  are  within  the  prohibitory  clause.  It  must  be  ad- 
mitted that  mere  executory  contracts  .can  not  be  enforced  at  law, 
unless  there  be  a  valuable  consideration  to  sustain  them,  and  the  con- 
stitution certainly  did  not  mean  to  create  any  new  obligations  or  give 
any  new  efficacy  to  nude  pacts.  But  it  must,  on  the  other  hand,  be 
also  admitted  that  the  constitution  did  intend  to  preserve  all  the  ob- 
ligatory force  of  contracts  which  they  have  by  the  general  principles 
of  law.  Now  when  a  contract  has  once  passed  bona  Jide  into  grant, 
neither  the  king  nor  any  private  person  who  may  be  the  grantor  can 
recall  the  grant  of  the  property,  although  the  conveyance  may  have 
been  purely  voluntary.  A  gift  completely  executed  is  irrevocable. 
The  property  conveyed  by  it  becomes,  as  against  the  donor,  the  abso- 
lute property  of  the  donee ;  and  no  subsequent  change  of  intention  of 
the  donor  can  change  the  rights  of  the  donee.  2  Bl.  Com.  441,  Jenk, 
Cent.  104.  And  a  gift  by  the  crown  of  incorporeal  hereditaments, 
such  as  corporate  franchises,  when  executed  comes  completely  within 
the  principle,  and  is,  in  the  strictest  sense  of  the  terms,  a  grant.  2  Bl. 
Com.  317,  346;  Shep.  Touch.,  ch.  12,  p.  227.  Was  it  ever  imagined 
that  land,  voluntarily  granted  to  any  person  by  a  state,  was  liable  to 
be  resumed  at  its  own  good  pleasure?  Such  a  pretension  would, 
under  any  circumstance,  be  truly  alarming,  but  in  a  country  like  ours, 
where  thousands  of  land-titles  had  their  origin  in  gratuitous  grants  of 
the  states,  it  would  go  far  to  shake  the  foundations  of  the  best  settled 
estates.  And  a  grant  of  franchise  is  not,  in  point  of  principle,  dis- 
tinguishable from  a  grant  of  any  other  property.  If,  therefore,  this 
charter  were  a  pure  donation,  when  the  grant  was  complete,  and  ac- 
cepted by  the  grantees,  it  involved  a  contract  that  the  grantees  should 
hold  and  the  grantor  should  not  reassume  the  grant  as  much  as  if  it 
had  been  founded  on  the  most  valuable  consideration. 

But  it  is  not  admitted  that  this  charter  was  not  granted  for  what  the 
law  deems  a  valuable  consideration.  For  this  purpose,  it  matters  not 
how  trifling  the  consideration  may  be,  a  pepper-corn  is  as  good  as 
a  thousand  dollars.  Nor  is  it  necessary  that  the  consideration  should 
be  a  benefit  to  the  grantor.  It  is  sufficient  if  it  import  damage  or 
loss,  or  forbearance  of  the  benefit,  or  any  act  done  or  to  be  done,  on 
the  part  of  the  grantee.  It  is  unnecessary  to  state  cases ;  they  are 
familiar  to  the  mind  of  every  lawyer.  Pillans  v.  Van  Mierop,  per 
Yates,  J.,  3  Burr,  1663;  Forth  v.  Stanton,  I  Saund.  211 ;  Williams' 
note  2,  and  the  cases  there  cited. 

With  these  principles  in  view,  let  us  now  examine  the  terms  of  this 
charter.  It  purports,  indeed,  on  its  face,  to  be  granted  "of  the  special 
grace',  certain  knowledge  and  mere  motion"  of  the  king,  l?ut  these 
words  were  introduced  for  a  very  different  purpose  from  that  now 
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contended  for.  It  is  a  general  rule  of  the  common  law  (the  reverse 
of  that  applied  in  ordinary  cases)  that  a  grant  of  the  king,  at  the  suit 
of  the  grantee,  is  to  be  construed  most  beneficially  for  the  king  and 
most  strictly  against  the  grantee.  Wherefore,  it  is  usual  to  insert  in 
the  king's  grants  a  clause  that  they  are  msfde,  not  at  the  suit  of  the 
grantee,  but  of  the  special  grace,  certain  knowledge  and  mere  motion 
of  the  king,  and  then  they  receive  a  more  liberal  construction.  This 
is  the  true  object  of  the  clause  in  question,  as  we  are  informed  by  the 
most  accurate  authorities.  2  Bl.  Comm.  347;  Finch's  Law  100;  10 
Rep.  112  ;  I  Shep.  Abr.  136;  Bull.  N.  P.  136.  But  the  charter  also, 
on  its  face,  purports  to  be  granted  in  consideration  of  the  premises  in 
the  introductory  recitals. 

(Stating  recitals  as  to  founding  by  Dr.  Wheelock,  at  his  own  ex- 
pense, contributions  made  by  others,  etc.,  and  the  location  of  the 
college.) 

[Implied  contacts  with  the  founder,  trustees  and  benefactors.]  Can  it 
be  truly  said  that  these  recitals  contain  no  legal  consideration  of 
benefit  to  the  crown,  or  of  forbearance  of  benefit  on  the  other  side  ? 
Is  there  not  an  implied  contract  by  Dr.  Wheelock,  if  a  charter  is 
granted,  that  the  schools  shall  be  removed  from  his  estate  to  New 
Hampshire,  and  that  he  will  relinquish  all  his  control  over  the 
funds  collected,  and  to  be  collected  in  England  under  his  auspices 
and  subject  to  his  authority  ?  That  he  will  yield  up  the  management 
of  his  charity  school  to  the  trustees  of  the  college  ?  That  he  will  re- 
linquish all  the  offers  made  by  other  American  governments,  and  de- 
vote his  patronage  to  this  institution  ?  It  will  scarcely  be  denied  that 
he  gave  up  the  right  any  longer  to  maintain  the  charity  school  already 
established  on  his  own  estate  ;  and  that  the  funds  collected  for  its  use 
and  subject  to  his  management  were  yielded  up  by  him  as  an  endow- 
ment of  the  college.  The  very  language' of  the  charter  supposes  him 
to  be  the  legal  owner  of  the  funds  of  the  charity  school,  and  in  virtue 
of  this  endowment,  declares  him  the  founder  of  the  college.  It  mat- 
ters not  whether  the  funds  were  great  or  small ;  Dr.  Wheelock  had 
procured  them  by  his  own  influence,  and  they  were  under  his  control 
to  be  applied  to  the  support  of  his  charity  school ;  and  when  he  re- 
linquished his  control  he  relinquished  a  right  founded  in  property  ac- 
quired by  his  labors.  Besides,  Dr.  Wheelock  impliedly  agreed  to 
devote  his  future  services  to  the  college,  when  erected,  by  becoming 
president  thereof,  at  a  period  when  sacrifices  must  necessarily  be 
made  to  accomplish  the  great  design  in  view.  If,  indeed,  a  pepper- 
corn be,  in  the  eye  of  the  law,  of  sufficient  value  to  found  a  contract, 
as  upon  a  valuable  consideration,  are  these  implied  agreements,  and 
these  relinquishments  of  right  and  benefit,  to  be  deemed  wholly  worth- 
less? It  has  never  been  doubted  that  an  agreement  not  to  exercise 
a  trade  in  a  particular  place  was  a  sufficient  consideration  to  sustain 
a  contract  for  the  payment  of  money ;  a  fortiori,  the  relinquishment 
of  property  which  a  person  holds,  or  controls  the  use  of  as  a  trust,  is 
a  sufficient  consideration ;  for  it  is  parting  with  a  legal  right.  Even 
a  right  of  patronage  (^jus  fatronatus)  is  of  great  value  in  intendment 
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of  law.  Nobody  doubts  that  an  advowson  is  a  valuable  hereditament; 
and  yet,  in  fact,  it  is  but  a  mere  trust,  or  right  of  nomination  to  a 
benefice,  which  can  not  be  legally  sold  to  the  intended  incumbent. 
2  Bl.  Comm.  32,  Christian's  note.  In  respect  to  Dr.  Wheelock,  then, 
if  a  consideration  be  necessary  to  support  the  charter  as  a  contract,  it 
is  to  be  found  in  the  implied  stipulations  on  his  part  in  the  charter 
itself.  He  relinquished  valuable  rights  and  undertook  a  laborious 
office  in  consideration  of  the  grant  of  the  incorporation. 

This  is  not  all.  A  charter  may  be  granted  ufon  an  executory  as 
well  as  an  executed  or  present  consideration.  When  it  is  granted  to 
persons  who  have  not  tnade  application  for  it  until  their  acceptance 
thereof^  the  grant  is  yet  in  Jieri.  Upon  the  acceptance  there  is  an 
implied  contract'  on  the  part  of  the  grantees,  in  consideration  of  the 
charter,  that  they  'will  perform  the  duties  and  exercise  the  authorities 
conferred  by  it.  This  was  the  doctrine  asserted  by  the  late  learned 
Mr.  Justice  Buller,  in  a  modern  case.  Rex  v.  Pasmore,  3  T.  R.  199, 
239,  246.  He  there  said,  "I  do  not  know  how  to  reason  on  this  point 
better  than  in  the  manner  urged  by  one  of  the  relator's  counsel,  who 
considered  the  grant  of  incorporation  to  be  a  compact  between  the 
crown  and  a  certain  number  of  the  subjects,  the  latter  of  whom  under- 
take, in  consideration  of  the  privileges  which  are  bestowed,  to  exert 
themselves  for  the  good  government  of  the  place"  (i.  e.,  the  place 
incorporated).  It  will  not  be  pretended  that  if  a  charter  be  granted 
for  a  bank,  and  the  stockholders  pay  in  their  own  funds,  the  charter 
is  to  be  deemed  a  grant  without  consideration,  and  therefore  revocable 
at  the  pleasure  of  the  grantor.  Yet  here  the  funds  are  to  be  managed, 
and  the  services  performed  exclusively  for  the  use  and  benefit  of  the 
stockholders  themselves.  And  where  the  grantees  are  mere  trustees 
to  perform  services  without  reward,  exclusively  for  the  benefit  of 
others  for  public  charity,  can  it  be  reasonably  argued  that  these  serv- 
ices are  less  valuable  to  the  government  than  if  performed  for  the  p^-i- 
vate  emolument  of  the  trustees  themselves?  In  respect,  thei;i,  to  the 
trustees  also  there  was  a  valuable  consideration  for  the  charter,  the 
consideration  of  services  agreed  to  be  rendered  by  them  in  execution 
of  a  charity,  from  which  they  could  receive  no  private  remuneration. 

There  is  yet  another  view  of  this  part  of  the  case  which  deserves 
the  most  weighty  consideration.  The  corporation  was  expressly 
created  for  the  purpose  of  distributing  in  perpetutity  the  charitable 
donations  of  private  benefactors.  By  the  terms  of  the  charter  the 
trustees  and  their  successors  in  their  corporate  capacity  were  to  re- 
ceive, hold  and  exclusively  manage  all  the  funds  so  contributed.  The 
crown  then,  upon  the  face  of  the  charter,  pledged  its  faith  that  the 
donations  of  private  benefactors  should  be  perpetually  devoted  to 
their  orginal  purposes  without  any  interference  on  its  own  part,  and 
should  be  forever  administered  by  the  trustees  of  the  corporation, 
unless  its  corporate  franchises  should  be  taken  away  by  due  process  of 
law.  From  the  very  nature  of  the  case,  therefore,  there  was  an  im- 
plied contract  on  the  part  of  the  crown  xvith  every  benefactor  that  if 
he  would  give  his  money  it  should  be  deemed  a  charity  protected  by 
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the  charter,  and  be  administered  by  the  corporation  according  to  the 
general  law  of  the  land.  As  soon,  then,  as  a  donation  was  made  to 
the  corporation,  there  was  an  implied  contract  springing  up  and 
founded  on  a  valuable  consideration  that  the  crown  would  not  revoke 
or  alter  the  charter  or  change  its  adtninistration  without  the  consent 
of  the  corporation.  There  was  also  an  implied  contract  between  the 
corporation  itself  and  every  benefactor  upon  like  consideration,  that 
it  would  administer  his  bounty  according  to  the  terms  and  for  the 
objects  stipulated  in  the  charter. 

In  every  view  of  the  case,  if  a  consideration  were  necessary  (which 
I  utterly  deny)  to  make  the  charter  a  valid  contract,  a  valuable  con- 
sideration did  exist  as  to  the  founder,  the  trustees  and  the  benefactors. 
And  upon  the  soundest  legal  principles  the  charter  may  be  properly 
deemed;  according  to  the  various  aspects  in  which  it  is  viewed,  as'  a 
several  contract  with  each  of  these  parties  in  virtue  of  the  foundation 
or  the  endowment  of  the  college,  or  the  acceptance  of  the  charter  or 
the  donations  to  the  charity. 

[Implied  contract  with  the  corporation  itself.]  And  here  we  might 
pause ;  but  there  is  yet  remaining  another  view  of  the  subject,  which 
can  not  consistently  be  passed  over  without  notice.  It  sehns  to  be  as- 
sumed by  the  argument  of  the  defendant' s  counsel  that  there  is  no 
contract  whatsoever,  in  virtue  of  the  charter,  between  the  crown  and 
the  corporation  itself.  But  it  deserves  consideration,  whether  this  as- 
sumption can  be  sustained  upon  a  solid  foundation.        ' 

If  this  had  been  a  new  charter,  granted  to  an  existing  corporation, 
or  a  grant  of  lands  to  an  existing  corporation,  there  could  not  have  been 
a  doubt  that  the  grant  would  have  been  an  executed  contract  with  the 
corporation,  as  much  so  as  if  it  had  been  to  any  private  person.  But  it 
is  supposed  that  as  the  corporation  was  not  then  in  existence,  but  was 
created  and  its  franchises  bestowed,  uno  flatu,  the  charter  can  not  be 
construed  a  contract,  because  there  was  no  person  in  rerum.  naturce 
with  whom  it  might  be  made. 

Is  this,  however,  a  just  and  legal  view  of  the  subject.'  If  the  cor- 
poration had  no  existence,  so  as  to  become  a  contracting  party,  neither 
had  it  for  the  purpose  of  receiving  a  grant  of  the  franchises.  The 
truth  is  that  there  may  be  a  priority  of  operation  of  things  in  the  same 
grant,  and  the  law  distinguishes  and  gives  such  priority  wherever  it  is 
necessary  to  effectuate  the  objects  of  the  grant.  Case  of  Sutton  Hos- 
pital, 10  Co.  23 ;  Buckland  v.  Fowcher,  cited  10  Co.  27-8,  and 
recognized  in  Attorney-General  v.  Bowyer,  3  Ves.  Jr.  714,  726-7; 
s.  p.  Highmore  on  Mort.  200,  etc.  From  the  nature  of  things  the 
artificial  person  called  a  corporation  must  be  created  before  it  can  be 
capable  of  taking  anything.-  When,  therefore,  a  charter  is  granted, 
and  it  brings  the  corporation  into  existence,  without  any  act  of  the 
natural  persons  who  compose  it,  and  gives  such  corporation  any  privi- 
leges, franchises  or  property,  the  law  deems  the  corporation  to  be  first 
brought  into  existence,  and  then  clothes  it  with  the  granted  liberties 
and  property.  When,  on  the  other  hand,  the  corporation  is  to  be 
irought  into  existence  by  some  future  acts  of  the  corporators,  the 
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franchises  rejnain  in  abeyance  until  such  acts  are  done,  and  when 
the  corporation  is  brought  into  life  the  franchises  instantaneously 
attach  to  it.  There  may  be,  in  intendment  of  law,  a  priority  of  time, 
even  in  an  instant,  for  this  purpose.  Highmore  on  Mort.  zoo,  etc. 
And  if  the  corporation  have  an  existence  before  the  grant  of  its  other 
franchises  attaches,  what  more  difficulty  is  there  in  deeming  the  grant 
of  these  franchises  a  contract  with  it  than  if  granted  by  another  instru- 
ment at  a  subsequent  period  ? 

It  behooves  those  also  who  hold  that  a  grant  to  a  corporation  not  then 
in  existenpe  is  incapable  of  being  deemed  a  contract  on  that  account, 
to  consider  whether  they  do  not  at  the  same  time  establish  that  the  grant 
itself  is  a  nullity  for  precisely  the  same  reason.  Yet  such  a  doctrine 
would  strike  us  all  as  pregnant  with  absurdity,  since  it  would  prove 
that  an  act  of  incorporation  could  never  confer  any  authorities  or 
rights  of  property  on  the  corporation  it  created.  It  may  be  admitted 
that  two  pai'ties  are  necessary  to  form  a  perfect  contract,  but  it  is 
denied  that  it  is  necessary  that  the  assent  of  both  parties  must  be  at 
the  same  time;  If  the' legislature  were  voluntarily  to  grant  land  in 
fee  to  the  first  child  of  A.  to  be  hereafter  born,  as  soon  as  such  child 
should  be  born  the  estate  would  vest  in  it.  Would  it  be  contended 
that  such  a  grant,  when  it  took  effect,  was  revocable,  and  not  an  exe- 
cuted contract  upon  the  acceptance  of  the  estate .?  The  same  question 
might  be  asked  in  a  Case  of  a  gratuitous  grant  by  the  king  or  the  legis- 
lature to  A.  for  life,  and  afterward  to  the  heirs  of  B.,  who  is  then 
living.  Take  the  case  of  a  bank,  incorporated  ior  a  limited  period 
upon  the  express  condition  that  it  shall  pay  out  of  its  corporate  funds 
a  certain  sum  as  the  consideration  for  the  charter,  and'  after  the  cor- 
poration is  organized  a  payment  is  duly  made  of  the  sum  out  of  the 
corporate  funds ;  will  it  be  contended  that  there  is  not  a  subsisting 
contract  between  the  government  and  the  corporation  by  the  matters 
thus  arising  ex  -post  facto  that  the  charter  shall  not  be  revoked  during 
the  stipulated  period.?  Suppose  an  act  declaring  that  all  persons, 
who  should  thereafter  pay  into  the  public  treasury  a  stipulated  sum, 
should  be  tenants  in  common  of  certain  lands  belonging  to  the  state 
in  certain  proportions ;  if  a  person,  afterward  born,  pays  the  stipu- 
lated sum  into  the  treasury,  is  it  less  a  contract  with  him  than  it 
would  be  with  a  person  in  esse  at  the  time  the  act  passed?  We  must 
admit  that  there  may  be  future  springing  contracts  in  respect  to  per- 
sons not  now  in  esse,  or  we  shall  involve  ourselves  in  inextricable  dif- 
ficulties; And  if  there  may  be  in  respect  to  natural  persons,  why  not 
also  in  respect  to  artificial  persons  created  by  the  law  for  the  very  pur- 
pose of  being  clothed  with  corporate  powers .'  I  am  unable  to  distin- 
guish between  the  case  of  a  grant  of  land  or  of  franchises  to  an  exist- 
ing corporation  and  a  like  grant  to  a  corporation  brought  into  life  for 
the  very  purpose  of  receiving  the  grant.  As  soon  as  it  is  in  esse, 
and  the  franchises  and  property  become  vested  and  executed  in  it,  the 
grant  is  just  as  much  an  executed  contract  as  if  its  prior  existence 
had  been  established  for  a  century. 

47 — WiL.  Oases. 
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[Are  these  contracts  protected  toy  the  constitution?]  Supposing,  how- 
ever, that  in  either  of  the  views  which  have  been  suggested,  the  charter 
of  Dartmouth  College  is  to  be  deemed  a  contract,  we  are  yet  met  with 
several  objections  of  another  nature.  It  is,  in  the  first  place,  con- 
tended that  it  is  not  a  contract  within  the  prohibitory  clause  of  the 
constitution,  because  that  clause  was  never  intended  to  apply  to  mere 
contracts  of- civil  institutions,  such  as  the  contract  of  marriage,  or  to 
grants  of  power  to  state  officers,  or  to  contracts  relative  to  their  offices, 
or  to  grants  of  trust  to  be  exercised  for  purposes  merely  public,  when 
the  grantees  take  no  beneficial  interest. 

[Offices.]  It  is  admitted  that  the  state  legislatures  have  power  to 
enlarge,  repeal  and  limit  the  authorities  of  public  officers  in  their  offi- 
cial capacities,  in  all  cases  where  the  constitutions  of  the  states  respect- 
ively do  not  prohibit  them ;  and  this,  among  others,  for  the  very  rea- 
son that  there  is  no  express  or  implied  contract  that  they  shall  always, 
during  their  continuance  in  office,  exercise  such  authorities ;  they  are 
to  exercise  them  only  during,  the  good  pleasure  of  the  legislature. 
But  when  the  legislature  makes  a  contract  with  a  public  officer,  as  in 
the  case  of  a  stipulated  salary  for  his  services  during  a  limited  period, 
this,  during  the  limited  period,  is  just  as  much  a  contract,  within  the 
purview  of  the- constitutional  prohibition,  as  a  like  contract  would  be 
between  two  private  citizens.  Will  it  be  contended  that  the  legisla- 
ture of  a  state  can  diminish  the  salary  of  a  judge  holding  his  office 
during  good  behavior?  Such  an  authority  has  never  yet  been  asserted 
to  our  knowledge.  It  may  also  be  admitted  that  corporations  for  mere 
public  government,  such  as  towns;  cities  and  counties,  may  in  many 
respects  be  subject  to  legislative  control.  But  it  will  hardly  be  con- 
tended that  even  in  respect  to  such  corporations,  the  legislative  power 
is  so  transcendent  that  it  may  at  its  will  take  away  the  private  property 
of  the  corporation,  or  change  the  uses  of  its  private  funds  acquired 
under  the  public  faith.  Can  the  legislature  confiscate  to  its' own  use 
the  private  funds  which  a. municipal  corporation  holds  under  its  char- 
ter, without  any  default  or  consent  of  the  corporators?  If  a  munici- 
pal corporation  be  capable  of  holding  devises  and  legacies  to  charita- 
ble uses  (as  many  municipal  corporations  are),  does  the  legislature, 
under  our  forms  of  limited  government,  possess  the  authority  to  seize 
upon  those  funds  and  appropriate  them  to  other. uses,  at  its  own 
arbitrary  pleasure,  against  the  will  of  the  donors  and  donees  ?  From 
the  very  nature  of  our  governments  the  public  faith  is  pledged  the 
other  way,  and  that  pledge  constitutes  a  valid  compact,  and  that  com- 
pact is  subject  only  to  judicial  inquiry,  construction  and  abrogation. 
This  court  have  already  had  occasion  in  other  causes  to  express  their 
opinion  on  this  subject ;  and  there  is  not  the  slightest  inclination  to 
retract  it.  Terrett  v.  Taylor,  9  Cranch  43 ;  Town  of  Pawlet  v.  Clark,, 
9  Cranch  292. 

[Marriage  contracts.]  As  to  the  case  of  the  contract  of  marriage, 
which  the  argument  supposes  not  to  be  within  the  reach  of  the  pro- 
hibitory clause  because  it  is  matter  of  civil  institution,  I  profess  not  to 
feel  the  weight  of  the  reason  assigned  for  the  exception.     In  a  legal 
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sense,  all  contracts  recogijized  as  valid  in  any  country  may  be  prop- 
erly said  to  be  matters  of  civil  institution,  since  they  obtain  their  obli- 
gation and  construction  jure  loci  contractus.  Titles  to  land,  consti- 
tuting part  of  the  public  domain,  acquired  by  grants  under  the  pro- 
visions of  existing  laws  by  private  persons,  are  certainly  contracts  of 
civil  institution.  Yet  no  one  ever  supposed  that  when  acquired  bona 
fide  they  were  not  beyond  the  reach  of  legislative  revocation.  And 
so,  certainly,  is  the  established,  doctrine  of  this  court.  A  general 
law  regulating  divorces  from  the  contract  of  marriage,  like  a  law 
regulating  remedies  in  other  cases  of  breaches  of  contracts,  is  not  nec- 
essarily a  law  impairing  the  obligation  of  such  a  contract.  It  may  be 
the  only  effectual  mode  of  enforcing  the  obligations  of  the  contract  on 
both  sides.  A  law  punishing  a  breach  of  a  contract  by  imposing  a  for- 
feiture of  the  rights  acquired  under  it,  or  dissolving  it  because  the 
mutual  obligations  were  no  longer  observed,  is,  in  no  correct  sense,  a 
law  impairing  the  obligations  of  the  contract.  Could  a  law  compelling 
a  specific  performance  by  giving  a  new  remedy  be  justly  deemed  an 
excess  of  legislative  power?  Thus  far  the  contract  of  marriage  has 
been  considered  with  reference  to  general  laws  regulating  divorces 
upon  breaches  of  that  contract.  But  if  the  argument  means  to  assert 
that  the  legislative  power  to  dissolve  such  a  contract  without  such  a 
breach  on  either  side,  against  the  wishes  of  the  parties,  and  without 
any  judicial  inquiry  to  ascertain  a  breach,  I  certainly  am  not  prepared 
to  admit  such  a  power,  or  that  its  exercise  would  not  entrench  upon 
the  prohibition  of  the  constitution.  If,  under  the  faith  of  existing 
laws,  a  contract  of  marriage  be  duly  solemnized,  or  a  marriage  settle- 
ment be  made  (and  marriage  is  always  in  law  9  valuable  considera- 
tion for  a  contract),  it  is  not  easy  to  perceive  why  a  dissolution  of  its' 
obligations,  without  any  default  or  assent  of  the  parties,  may  not  as 
well  fall  within  the  prohibition  as  any  other  contract  for  a  valuable 
consideration.  A  man  has  just  as  good  a  right  to  his  wife  as  to  the 
property  acquired  under  a  marriage  contract.  He  has  a  legal  right  to 
her  society  and  her  fortune ;  and  to  divest  such  right  without  his 
default  and  against  his  will,  would  be  as  flagrant  a  violation  of  the 
principles  of  justice  as  the  confiscation  of  his  own  estate.  I  leave  this 
case,  however,  to  be  settled  when  it  shall  arise.  I  have  gone  into  it 
because  it  was  urged  with  great  earnestness  upon  us,  and  required  a 
reply.  It  is  sufficient  now  to  say,  that  as  at  present  advised,  the 
argument  derived  from  this  source  does  not  press  my  mind  with  any 
new  and  insurmountable  difficulty. 

[Trustees.]  In  respect  also  to  grants  and  contracts,  it  would  be  far 
too  narrow  a  construction  of  the  constitution  to  limit  the  prohibitory 
clause  to  such  only  where  the  parties  take  for  their  own  private  ben- 
efit. A  grant  to  a  private  trustee,  for  the  benefit  of  a  particular  ces- 
tui que  trust,  or  for  any  special,  private  or  public  charity,  can  not  be 
the  less  a  contract  because  the  trustee  takes  nothing  for  his  own  ben- 
efit. A  grant  of  the  next  presentation  to  a  church  is  still  a  contract 
although  it  limit  the  grantee  to  a  mere  right  of  nomination  or  patron- 
age.    2  Bl.  Comm.  21.     The  fallacy  of  the  argument  consists  in  as- 
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suming-  the  very  ground  in  controversy.  It  is  not  admitted  that  a 
contract  with  a  trustee  is,  in  its  own  nature,  revocable,  whether  it  be 
for  special  or  general  purposes,  for  public  charity  or  particular  benefi- 
cence. A  private  donation,  vested  in  a  trustee,  for  objects  of  a  gen- 
eral nature,  does  not  thereby  become  a  public  trust,  which  the  gov- 
ernment may,  at  its  pleasure,  take  from  the  trustee,  and  administer  in 
its  own  way.  The  truth  is,  that  the  government  has  no  power  to  re- 
voke a  grant,  even  of  its  own  funds,  when  given  to  a  private  person 
or  a  corporation  for  special  uses.  It  can  not  recall  its  own  endow- 
ments, granted  to  any  hospital  or  college,  or  city  or  town,  for  the  use 
of  such  corporations.  The  only  authority  remaining  to  the  govern- 
ment is  judicial,  to  ascertain  the  validity  of  the  grant,  to  enforce  its 
proper  uses,  to  suppress  frauds,  and,  if  the  uses  are  charitable,  to  se- 
cure their  regular  administration,  through  the  means  of  equitable  tri- 
bunals, in  cases  where  there  would  otherwise  be  a  failure  of  justice. 
[Property  contracts.]  Anotherobjectiongrowingoutof  and  connected 
with  that  which  we  have  been  considering,  is,  that  no  grants  are  within 
the  constitutional  prohibition,  except  such  as  respect  property  in  the 
strict  sense  of  the  term;  that  is  to  say,  beneficial  interests  in  lands, 
tenements  and  hereditaments,  etc.,  which  may  be  sold  by  the  grantees 
for  their  own  benefit ;  and  that  grant  of  franchises^  immunities  and 
authorities  not  valuable  to  the  parties  as  property  are  excluded  from 
its  purview.  No  authority  has  been  cited  to  sustain  this  distinction, 
and  no  reason  is  perceived  to  justify  its  adoption.  There  are  many 
rights,  franchises  and  authorities  which  are  valuable  in  contemplation 
of  law,  where  no  beneficial  interest  can  accrue  to  the  possessor.  A 
grant  to  the  next  presentation  to  a  church,  limited  to  a  grantee  alone, 
has  been  already  mentioned.  A  power  of  appointment,  reserved  in  a 
marriage  settlement,  either  to  a  party  or  a  stranger,  to  appoint  uses  in 
favor  of  third  persons,  without  compensation,  is  another  instance.  A 
grant  of  lands  to  a  trustee  to  raise  portions  or  pay  debts,  is,  in  law,  a 
valuable  grant,  and  conveys  a  legal  estate.  Even  a  power  given  by 
will  to  executors  to  sell  an  estate  for  payment  of  debts  is,,  by  the  bet- 
ter opinions  and  authority,  coupled  with  a  trust,  and  capable  of  sur- 
vivorship. Co.  Litt.,  113a,  Harg.  &  Butler's  note  2;  Sugden  on 
Powers  140;  Jackson  v.  Jansen,  6  Johns,  73;  Franklin  v.  Osgood, 
2  John.  Cas.  i;  s.  c.  14  Johns.  527;  Zebach  v.  Smith,  3  Binn.  69; 
Lessee  of  Moody  v.  Vandyke,  4  Binn.  7,  31;  Attorney-General  v. 
Gleg,  I  Atk.  356;  I  Bac.  Abr.  586  (Gwyllim's  ed.).  Many  digni- 
ties and  offices  existing  at  common  law  are  merely  honorary  and 
without  profit,  and  sometimes  are  onerous.  Yet  a  grant  of  them  has 
never  been  supposed  the  less,  a  contract  on  that  account.  In  respect 
to  franchises,  whether  corporate  or  not,  which  include  a  pernancy  of 
profits,  such  as  a  right  of  fishery,  or  to  hold  a  ferry,  a  market  or  a 
fair,  or  to  erect  a  turnpike,  bank  or  bridge,  there  is  no  pretense  to 
say  that  grants  of  them  are  not  within  the  constitution.  Yet  they 
may,  in  point  of  fact,  be  of  no  exchangeable  value  to  the  owners. 
They  may  be  worthless  in  the  market.  The  truth,  however,  is,  that 
all  incorporeal  hereditaments,  whether  they  be  immunities,  dignities, 
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offices  or  franchises,  or  other  rights,  are  deemed  valuable  in  laWi 
The  owners  have  a  legal  estate  and  property  in  them,  and  legal  rem- 
edies to  support  and  recover  them,  in  case  of  any  injury,  obstruction 
or  disseizin  of  them.  When-ever  they  are  the  subjects  of  a  con- 
tract or  grant,  they  are  just  as  much  within  the  reach  of  the  constitu- 
tion as  any  other  grant.  Nor  is  there  any  solid  reason  why  a  contract 
for  the  exercise  of  a  mere  authority  should  not  be  just  as  much  guarded 
as  a  contract  for  the  use  and  dominion  of  property.  Mere  naked 
powers,  which  are  to  be  exercised  for  the  exclusive  benefit  of  the 
grantor,  are  revocable  by  him  for  that  very  reason.  But  it  is  other- 
wise where  a  power  is  to  be  exercised  in  aid  of  a  right  vested  in  the 
grantee.  We  all  know  that  a  power  of  attorney,  forming  a  part 
of  a  security  upon  the  assignment  of  a  chose  in  action^  is  not  revoca- 
ble by  the  grantor.  For  it  then  sounds  in  contract,  and  is  coupled 
with  an  interest.  Walsh  v.  Whitcomb,  3  Esp.  565 ;  Bergen  v.  Ben- 
nett, I  Caines'  Cas.  i,  15;  Raymond  v.  Squire,  11  Johns.  47.  So, 
if  an  estate  be  conveyed  in  trust  for  the  grantor,  the  estate  is  irrevoca- 
ble in  the  grantee,  although  he  can  take  no  beneficial  interest  for  him- 
self. Many  of  the  best  settled  estates  stand  upon  conveyances  of  this 
nature ;  and  there  can  be  no  doubt  that  such  grants  are  contracts 
within  the  prohibition  in  question. 

[Franchises.]  In  respect  to  corf  orate  franchises^  they  are,  froperly 
speaking,  legal  estates  vested  in  the  corporation  itself  as  soon  as  it  is 
in  esse.  They  are  not  jnere  naked  poivers  granted  to  the  corporation , 
but  powers  coupled  with  an  interest.  The  property  of  the  corpora- 
tion rests  u^on  the  possession  of  its  franchises,  and  whatever  may  be 
thought  as  to  the  corporators,  it  can  not  be  denied  that  the  corpora- 
tion itself  has  a  legal  interest  in  them.  It  may  sue  and  be  sued  for 
them.  Nay,  more,  this  very  right  is  one  of  its  ordinary  franchises. 
'•'•It  is  likewise  a  franchise,"  says  Mr.  fustice  Blackstone,  '•for  a 
number  of  persons  to  be  incorporated  and  subsist  as  a  body  politic, 
■with  power  to  maintain  perpetual  succession  and  do  other  corporate 
acts;  and  each  individual  m.ember  of  such  corporation  is  also  said  to 
hhve  a  franchise  or  freedom."  2  Bl.  Comm.  37;  i  Kyd  on  Corp.  14, 
16.  In  order  to  get  rid  of  the  legal  difficulty  of  these  franchises  being 
considered  as  valuable  hereditaments  or  property,  the  counsel  for  the 
defendant  are  driven  to  contend  that  the  corporators  or  trustees  are 
mere  agents  of  the  corporation,  in  whom  no  beneficial  interest  subsists ; 
and  so  nothing  but  a  naked  power  is  touched  by  removing  them  from 
the  trust ;  and  then  to  hold  the  corporation  itself  a  mere  ideal  being, 
capable  indeed  of  holding  property  or  franchises,  but  having  no  interest 
in  them  which  can  be  the  subject  of  contract.  Neither  of  these  positions 
is  admissible.  The  former  has  been  already  sufficiently  considered, 
and  the  latter  may  be  disposed  of  in  a  few  words.  The  corporators  are 
not  mere  agents,  but  have  vested  rights  intheir  character  as  corporators. 
The  right  to  be  a  freeman  of  a  corporation  is  a  valuable  temporal 
right.  It  is  a  right  of  voting  and  acting  in  the  corporate  concerns, 
which  the  law  recognizes  and  enforces,  and  for  a  violation  of  which  it 
provides  a  remedy.     It  is  founded  on  the  same  basis  as  the  right  of 
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voting  in  public  elections ;  it  is  as  sacred  a  right,  and  whatever  might 
have  been  the  prevalence  of  former  doubts  since  the  time  of  Lord 
Holt,  such  a  right  has  always  been  deemed  a  valuable  franchise  or 
privilege.     Ashby  v.  White,  2  Ld.  Raym.  938;    i  Kyd  on  Corp.  16. 

This  reasoning,  which  has  been  thus  far  urged,  applies  with  full 
force  to  the  case  of  Dartmouth  College.  The  franchises  granted  by 
the  charter  were  vested  in  the  trustees,  in  their  corporate  character.  The 
lands  and  otherproperty  subsequently  acquired  were  held  by  them  in  the 
same  manner.  They  were  the  private  demesnes  of  the  corporation, 
held  by  it,  not,  as  the  argument  supposes,  for  the  use  and  benefit  of  the 
people  of  New  Hampshire,  but,  as  the  charter  itself  declares,  "for 
the  use  of  the  Dartmouth  College."  There  were  not,  and  in  the  na- 
ture of  things  could  not  be,  any  other  cestui  que  use,  entitled  to  claim 
those  funds.  They  were,  indeed,  to  be  devoted  to  the  promotion  of 
piety  and  learning,  not  at  large,  but  in  that  college  and  the  establish- 
ments connected  with  it;  and  the  mode  in  which  the  charity  was  to  be 
applied,  and  the  objects  of  it,  were  left  solely  to  the  trustees,  who 
were  the  legal  governors  and  administrators  of  it.  No  particular  person 
in  New  Hampshire  possessed  a  vested  right  in  the  bounty ;  nor  could 
he  force  himself  upon  the  trustees  as  a  proper  object.  The  legisla- 
ture itself  could  not  deprive  the  trustees  of  the  corporate  funds,  nor 
annul  their  discretion  in  the  application  of  them,  nor  distribute  them 
among  its  own  favorites.  Could  the  legislature  of  New  Hampshire 
have  seized  the  land  given  by  the  state  of  Vermont  to  the  corporation, 
and  appropriated  it  to  uses  distinct  from  those  intended  by  the  charity, 
against  the  will  of  the  tnistees?  This  question  can  not  Idc  answered 
in  the  affirmative,  until  it  is  established  that  the  legislature  may  law- 
fully take  the  property  of  A.  and  give  it  to  B. ;  and  if  it  could  not 
take  away  or  restrain  the  corporate  funds,  upon  what  pretense  can  it 
take  away  or  restrain  the  corporate  franchises .?  Without  the  fran- 
chises, the  funds  could  not  be  used  for  c6rporate  purposes ;  but  with- 
out the  funds,  the  possession  of  the  franchises  might  still  be  of  inesti- 
mable value  to  the  college,  and  to  the  cause  of  religion  and  learning. 

[Eights  of  the  trustees.]  Thus  far  the  rights  of  the  corporation  itself 
in  respect  to  its  property  and  franchises  have  been  more  immediately 
considered ;  but  there  are  other  rights  and  privileges  belonging  to  the 
trustees  collectively  and  severally  which  are  deserving  of  notice.  They 
are  intrusted  with  the  exclusive  power  to  manage  the  funds,  to  choose 
the  officers  and  to  regulate  the  corporate  concerns  according  to  their 
own  discretion.  The  jus  fatronatus  is  vested  in  them.  The  visita- 
torial power  in  its  most  enlarged  extent  also  belongs  to  them.  When 
this  power  devolves  upon  the  founder  of  a  charity  it  is  an  heredita- 
ment, descendible  in  perpetuity  to  his  heirs,  and  in  default  of  heirs  it 
escheats  to  the  government.  Rex  v.  St.  Catherine's  Hall,  4  T.  R. 
233.  It  is  a  valuable  right,  founded  in  property,  as  much  so  as  the 
right  of  patronage  in  any  other  case.  It  is  a  right  which  partakes  of 
a  judicial  nature.  May  not  the  founder  as  justly  contract  for  the  pos- 
session of  this  right  in  return  for  his  endowment,  as  for  any  other 
equivalent?    and  if,  instead   of  holding  it  as  ah  hereditament,  he  as- 
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signs  it  in  perpetuity  to  the  trustees  of  the  corporation,  is  it  less  a  val- 
uable hereditament  in  their  hands?  The  right  is  not  merely  a  collect- 
ive right  in  all  the  trustees;  each  of  them  also  has  a  franchise  in  it. 
Lord  Holt  says,  "it  is  agreeable  to  reason  and  the  rules  of  law,  that  a 
franchise  should  be  vested  in  the  corporation  aggregate,  and  yet  the 
benefit  redound  to  the  particular  members,  and  be  enjoyed  by  them  in 
their  private  capacities.  Where  the  privilege  of  election  is  used  by 
particular  persons,  it  is  a  particular  right  vested  in  each  particular 
man."  Ashby  v.  White,  2  Ld.  Raym.  938,  952;  Attorney-General 
V.  Dixie,  13  Ves.  519.  Each  of  the  trustees  had  aright  to  vote  in  all. 
elections.  If  obstructed  in  the  exercise  of  it,  the  law  furnished  him 
with  an  adequate  recompense  in  damages.  If  ousted  unlawfully  from 
his  office,  the  law  would,  by  a  mandamus,  compel  a  restoration. 

It  is  attempted,  however,  to  establish  that  the  trustees  have  no  in- 
terest in  the  corporate  franchises,  because  it  is  said  that  they  may  be 
witnesses  in  a  suit  brought  against  the  corporation.  The  case  cited 
at  the  bar  certainly  goes  the  length  of  asserting  that  in  a  suit  brought 
against  a  charitable  corporation  for  a  recompense  for  services  per- 
formed for  the  corporation,  the  governors,  constituting  the  corporation 
(but  whether  intrusted  with  its  funds  or  not  by  the  act  of  incorpora- 
tion does  not  appear),  are  competent  witnesses  against  the  plaintiff. 
Weller  v.  Governor  of  the  Foundling  Hospital,  i  Peake's  Cas.  153. 
But  assuming  this  case  to  have  been  rightly  decided  (as  to  which, 
upon  the  authorities,  there  may  be  room  to  doubt),  the  corporators 
being  technically  parties  to  the  record  (Attorney-General  v.  City  of 
London,  3  Bro.  C.  C.  171;  s.  c.  i  Ves.  J.  243;  Burton  v.  Hinde,  5 
T.  R.  174;  Nason  v.  Thatcher,  7  Mass.  398;  Phillips  on  Evid.  42, 
52,  57  and  notes;  i  Kyd  on  Corp.  304,  etc. ;  Highmore  on  Mortm. 
514),  it  does  not  establish  that  in  a  suit  for  the  corporate  property* 
vested  in  the  trustees  in  their  corporate  capacity,  the  trustees  are 
competent  witnesses.  At  all  events,  it  does  not  establish  that  in  a 
suit  for  the  corporate  franchises  to  be  exercised  by  the  trustees  or  to 
enforce  their  visitatorial  power  the  trustees  would  be  competent  wit- 
nesses. On  a  mandamus  to  restore  a  trustee  to  his  corporate  or  vis- 
itatorial power,  it  will  not  be  contended  that  the  trustee  is  himself  a 
competent  witness  to  establish  his  own  rights,  or  the  corporate  rights. 
Yet,  why  not,  if  the  law  deems  that  a  trustee  has  no  interest  in  the 
franchise  ?  The  teat  of  interest  assumed  in  the  argument  proves  noth- 
ing in  this  case.  It  is  not  enough  to  establish  that  the  trustees  are 
sometimes  competent  witnesses  ;  it  is  necessary  to  show  that  they  are 
always  so  in  respect  to  the  corporate  franchises  and  their  own.  It  will 
not  be  pretended  that  in  a  suit  for  damages  for  obstruction  in  the  ex- 
ercise of  his  official  powers  a  trustee  is  a  disinterested  witness.  Such 
an  obstruction  is  not  a  damnum  absque  injuria.  Each  trustee  has  a 
vested  right  and  legal  interest  in  his  office,  and  it  can  not  be  divested 
but  by  due  course  of  law.  The  illustration,  therefore,  lends  no  new 
force  to  the  argument,  for  it  does  not  establish  that  when  their  own 
rights  are  in  controversy  the  trustees  have  no  legal  interest  in  their 
offices. 
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The  principal  objections  having  been  thus  answered  satisfactorily,  at 
least,  to  my  own  mind,  it  remains  only  to  declare,  that  my  opinion, 
after  the  most  mature  deliberation,  is  that  the  charter  of  Dartmouth 
College,  granted  in  1769,  is  a  contract  within  the  purview  of  the  con- 
stitutional prohibition. 

[Effect  of  the  revolution.]  I  might  now.  proceed  to  the  discussion  of 
the  second  question ;  but  it  is  necessary  previously  to  dispose  of  a  doc- 
trine which  has  been  very  seriously  urged  at  the  bar,  viz.,  that  the 
charter  of  Dartmouth  College  was.  dissolved  at  the  revolution,  and  is, 
therefore,  a  mere  nullity.  A  case  before  Lord  Thurlow  has  been 
cited  in  support  of  this  doctrine.  •  Attorney-General  v.  City  of  Lon- 
don, 3  Bro.  C.  C.  171;  s.  c.  I  Ves.  Jr.  243.,  The  principal  question 
in  that  case  was,  whether  the  corporation  of  William  and  Mary  Col- 
lege in  Virginia  (which  had  received  its  charter  from  King  William 
and  Queen  Mary),  should  still  be  permitted  to  administer  the  charity 
under  Mr.  Boyle's  will,  no  interest  having  passed  to  the  college, 
under  the  will,  but  it  acting  as  an  agent  or  trustee,  under  a  decree  in 
chancery,  or  whether  a  new  scheme  for  the  administration  of  the 
charit)'  should  be  laid  before  the  court.  Lord  Thurlow  directed  a 
new  scheme,  because  the  college,  belonging  to  an  independent  gov- 
ernment, was  no  longer  within  the  reach  of  the  court.  And  he  very 
unnecessarily  added,  that  he  could  not  now  consider  the  college  as  a 
corporation,  or  as  another  report  (i  Ves.  Jr.  243)  states  that  he 
could  not  take  notice  of  it,  as  a  corporation,  it  not  having  proved  its 
existence  as  a  corporation  at  all.  If,  by  this.  Lord  Thurlow  meant  to 
declare,  that  all  charters  acquired  in  America  from  the  crown  were 
destroyed  by.  the  revolution,  his  doctrine  is  not  law;  and  if  it  had  been 
true,  it  would  equally  apply  to  all  other  grants  from  the  crown,  which 
would  be  monstrous.  It  is  a  principle'  of  the  common  law,  which 
has  been  recognized  as  well  in  this,  as  in  other  courts,  that  the  divis- 
ion of  an  empire  works  no  forfeiture  of  previously  vested  rights  of 
property.  And  this  maxim  is  equally  consonant  with  the  common 
sense  of  mankind,  and  the  maxims  of  eternal  justice.  Terrett  v.  Tay- 
lor, 9  Cranch  43,  50;  Kelly  v.  Harrison,  2  Johns.  Cas.  29;  Jackson 
V.  Lunn,  3  Johns.  Cas.  109 ;  Calvin's  Case,  7  Co.  27.  This  objec- 
tion, therefore,  may  be  safely  dismissed  without  further  comment. 

[Impairment  of  the  charter.]  The  remaining  inquiry  is,  whether  the 
acts  of  the  legislature  of  New  Hampshire  now  in  question,  or  any  of 
them,  impair  the  obligations  of  the  charter  of  Dartmouth  College. 
The  attempt  certainly  is  to  force  upon  the  corporation  a  new  charter 
against  the  will  of  the  corporators.  Nothing  seems  better  settled  at 
the  common  law  than  the  doctrine  that  the  crown  can  not  force  upon 
a  private  corporation  a  new  charter,  or  compel  the  old  members  to 
give  up  their  own  franchises,  or  to  admit  new  members  into  the  cor- 
poration. Rex  V.  Vice-Chancellorof  Cambridge,  3  Burr.  1656;  Rex 
v.  Pasmore,  3  T.  R.  240;  i  Kyd  on  Corp.  65;  Rex  v.  Larwood, 
Comb.  316.  Neither  can  the  crown  compel  a  man  to  become  a  mem- 
ber of  such  corporation  against  his  will.  Rex  v.  Dr.  Askew,  4  Burr. 
2200.     As  little  has  it  been  supposed  that  under  our  limited  govern- 
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ments  the  legislature  possessed  such  transcendent  authority.  On  one 
occasion,  a  very  able  court  held  that  the  state  legislature  had  no 
authority  to  compel  a  person  to  become  a  member  of  a  mere  private 
corporation,  created  for  the  promotion  of  a  private  enterprise,  because 
every  man  had  a  right  to  refuse  a  grant.  Ellis  v.  Marshall,  2  Mass. 
269.  On  another  occasion,  the  same  learned  court  declared  that  they 
were  all  satisfied  that  the  rights  legally  vested  in  a  corporation,  can 
not  be  controlled  or  destroyed  by  any  subsequent  statute,  unless  a 
power  for  that  purpose  be  reserved  to  the  legislature  in  the  act  of 
incorporation.  Wales  v.  Stetson,  2  Mass.  143,  146.  These  principles 
are  so  consonant  with  justice,  sound  policy  and  legal  reasoning  that 
it  is  difficult  to  resist  the  impression  of  their  perfect  correctness.  The 
application  of  them,  however,  does  not,  from  our  limited  authority, 
properly  belong  to  the  appellate  jurisdiction  of  this  court  in  this  case. 

(Stating  facts  as  to  acts  of  1816.) 

It  is  apparent  that  in  substance  a  new  corporation  is  created,  includ- 
ing the  old  corporators  with  new  powers,  and  subject  to  anew  control; 
or  that  the  old  corporation  is  newly  organized  and  enlarged,  and 
placed  under  an  authority  hitherto  unknown  to  it.  The  board  of  trust- 
ees are  increased  from  twelve  to  twenty-one.  The  college  becomes 
a  university.  The  property  vested  in  the  old  trustees  is  transferred  to 
the  new  board  of  trustees,  in  their  corporate  capacities.  The  quorum 
is  no  longer  seven  but  nine.  The  old  trustees  have  no  longer  the  sole 
right  to  perpetuate  their  succession  by  electing  other  trustees,  but  the 
nine  new  trustees  are,  in  the  first  instance,  to  be  appointed  by  the 
governor  and  council,  and  the  new  board  are  then  to  elect  other  trust- 
see  from  time  to  time  as  vacancies  occur.  The  new  board,  too, 
have  the  power  to  suspend  or  remove  any  member,  so  that  a  minority 
of  the  old  board,  co-operating  with  the  new  trustees,  possess  the  un- 
limited power  to  remove  the  majority  of  the  old  board.  The  powers, 
too,  of  the  corporation  are  varied.  It  has  authority  to  organize  new 
colleges  in  the  "university  and  to  establish  an  institute  and  elect^  fel- 
lows and  members  thereof."  A  board  of  overseers  is  created  (a  board 
utterly  unknown  to  the  old  charter),  and  is  invested  with  a  general 
supervision  and  negative  upon  all  the  most  important  acts  and  pro- 
ceedings of  the  trustees.  And  to  give  complete  effect  to  this  new 
authority,  instead  of  the  right  to  appoint,  the  trustees  are  in  future 
only  to  nominate,  and  the  overseers  are  to  approve,  the  president  and 
professors  of  the  university. 

If  these  are  not  essential  changes,  impairing  the  rights  and  authori- 
ties of  the  trustees,  and  vitally  affecting  the  interests  and  organization 
of  Dartmouth  College  under  its  old  charter,  it  is  difficult  to  conceive 
what  acts,  short  of  an  unconditional  repeal  of  the  charter,  could  have 
that  effect.  If  a  grant  of  land  or  franchises  be  made  to  A.,  in  trust  for 
special  purposes,  can  the  grant  be  revoked  and  a  new  grant  thereof  be 
made  to  A.,  B.  and  C,  in  trust  for  the  same  purposes,  without  vio- 
lating the  obligation  of  the  first  grant  ?  If  property  be  vested  by 
grant  in  A  and  B.,  for  the  use  of  a  college,  or  an  hospital,  of  private 
foundation,  is   not  the   obligation   of  that  grant  impaired  when  the 
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■estate  is  taken  from  their  exclusive  management  and  vested  in  them  in 
common  with  ten  other  persons  ?  If  a  power  of  appointment  be  given 
to  A.  and  B.,  is  it  no  violation  of  their  right  to  annul  the  appointment, 
unless  it  be  assented  to  by  five  other  persons,  and  then  confirmed  by 
a  distinct  body?.  If  a  bank  or  insurance  company,  by  the  terms  of  its 
charter,  be  under  the  management  of  directors,  elected  by  the  stock- 
holders, would  not  the  rights  acquired  by  the  charter  be  impaired,  if 
the  legislature  should  take  the  right  of  election  from  the  stockholders 
and  appoint  directors  unconnected  with  the  corporation  ?  These  ques- 
tions carry  their  own  answers  along  with  them.  The  common  sense 
of  mankind  will  teach  us  that  all  these  cases  would  be  direct  infringe- 
ments of  the  legal,  obligations  of  the  grants  to  which  they  refer,  arid 
yet  they  are,  with  no  essential  distinction,  the  same  as  the  case  now 
at  the  bar. 

In  my  judgment  it  is  perfectly  clear  that  any  act  of  a  legislature 
which  takes  away  any  powers  or  franchises  vested  by  its  charter  in  a 
private  corporation,  or  its  corporate  officers,  or  which  restrains  or 
controls  the  legitimate  exercise  of  them,  or  transfers  them  to  other 
persons,  without  its  assent,  is  a  violation  of  the  obligations  of  that 
charter.  If  the  legislature  mean  to  claim  such  an  authority,  it  must 
be  reserved  in  the  grant. '  The  charter  of  Dartmouth  College  con- 
tains no  such  reservation ;  and  I  am,  therefore,  bound  to  declare,  that 
the  acts  of  the  legislature  of  New  Hampshire,  now  in  question,  do 
impair  the  obligations  of  that  charter  and  are,  consequently,  uncon- 
stitutional and  void. 

In  pronouncing  this  judgment,  it  has  not  for  one  moment  escaped 
me,  how  delicate,  difficult  and  ungracious  is  the  task  devolved  upon 
us.  The  predicament  in  which  this  court  stands  in  relation  to  the  na- 
tion at  large  is  full  of  perplexities  and  .embarrassments.  It  is  called 
to  decide  on  causes  between  citizens  of  different  states,  between  a 
state  and  its  citizens,  and  between  different  states.  It  stands,  there- 
fore in  the  midst  of  jealousies  and  rivalries  of  conflicting  parties,  with 
the  most  momentous  interests  confided  to  its  care.  Under  such  cir- 
cumstances, it  never  can  have  a  motive  to  do  more  than  its  duty ;  and 
I  trust,  it  will  always  be  found  to  possess  firmness  enough  to  do  that. 
Under  these  impressions,  I  have  pondered  ori  the  case  before  us  with 
the  most  anxious  deliberations.  I  entertain  great  respect  for  the  leg- 
islature, whose  acts  are  in  question.  I  entertain  no  less  respect  for 
the  enlightened  tribunal  whose  decision  we  are  called  upon  to  review. 
In  the  examination,  I  have  endeavored  to  keep  my  steps  super  aniiquas 
vias  of  the  law,  under  the  guidance  of  authority  and  principle.  It  is  not 
for  judges  to  listen  to  the  voice  of  persuasive  eloquence  or  popular 
appeal.  We  have  nothing  to  do  but  to  pronounce  the  law  as  we 
■find  it ;  and  having  done  this,  our  justification  must  be  left  to  the  im- 
partial judgment  of  our  country. 

DuvALL,  Justice,  dissented. 

Judgment  for  $20,000  (as  agreed)  for  plaintiff  in  error. 

■  Note.  Mr.  Justice  Miller,  in  his  Lectures  on  Constitutional  La^w,  p.  391, 
says:  "It  may  ■well  be  doubted  whether  any  decision  ever  delivered  by  any 
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court  has  had  such  a  pervading  operation  and  influence  in  controlling  legisla- 
tion as  this.  The  legislation,  however,  has  been  that  of  the  states  of  the 
Union.  The  decision  is  founded  upon  that  clause  of  the  constitution  which 
declares  'That  no  state  shall  make  any  law  impairing  the  obligation  of  con- 
tracts.' " 

The  case  has  been  frequently  and  severely  criticised,  but  notwithstanding 
this,  as  Chief  Justice  Waite  (himself  an  enemy  of  the  decision)  says  in  Stone 
v.  Mississippi,  101  U.S.  814:  "The  doctrines  of  Dartmouth  College  v.  Wood- 
ward, announced  by  this  court  more  than  sixty  [now  eighty]  years  ago,  have 
become  so  imbedded  in  the  jurisprudence  of  the  United  States  as  to  make 
them  to  all  intents  and  purposes  a  part  of  the  constitution  itself.  In  this  con- 
nection, however,  it  must  be  kept  in  mind  that  it  is  not  the  charter  that  is 
protected,  but  only  any  contract  which  the  charter  may  contain.  If  there  is 
no  contract  there  is  nothing  in  the  gi'ant  on  which  the  constitution  can  act ; 
consequently,  the  first  inquiry  in  all  this  class  of  cases  is  whether  a  contract 
has  in  fact  been  entered  into,  and  if  so,  what  its  obligations  are." 

So,  too,  in  189^,  Judge  Gray,  of  the  New  York  Court  of  Appeals  in  Matter  of 
the  City  of  Brooklyn,  143  N.  Y.  596,  on  609,  says  of  the  case:  "The  principle 
enunciated  has  been  steadily  adhered  to,  despite  criticisms,  and  is  not  ques- 
tioned here."  And  Mr.  Justice  Mi/ller,  in  Pearsall  v.  Great  Northern  Railway, 
161  U.  S.  646,  on  660,  says:  "The  doctrine  of  this  case  has  been  subjected  to 
more  or  less  criticism  by  the  courts  and  the  profession,  but  has  been  reafiirmed 
and  applied  so  often  as  to  have  become  firmly  established  as  a  canon  of 
American  jurisprudence."     See  infra,  p.  1413. 

The  first  case  I  have  found  in  which  the  power  of  the  state  to  modify  a  cor- 
porate charter  was  discussed,  is  Currie's  Administrators  v.  Mutual  Assurance 
Society,  4  Henning  &  M.  (Va.)  315,  decided  by  the  supreme  court  of  appeals 
of  Virginia  in  1809 — ten  years  before  the  decision  of  the  Dartmouth  College 
Case  by  the  United  States  Supreme  Court.  This  case  is  not  cited  or  com- 
mented upon  by  the  attorneys  upon  eithqr  side,  or  referred  to  in  the  decis- 
ions of  the  judges  either  in  the  state  or  the  supreme  courts.  This  seems 
strange  when  William  Wirt,  the  attorney -general,  himself  a  Virginian,  was 
counsel  for  the  defendant. 

Upon  one  side  it  was  argued:  "A  charter  is  not  a  law,  but  a  compact  be- 
tween the  sovereign  authority  of  the  state  and  a  citizen.  In  England,  though 
the  parliament  enacts  every  law,  yet  it  grants  no  charters.  These  are  granted 
by  the  king,  who  can  not  at  his  mere  pleasure  revoke  them,  but  they  remain 
unalterable  as  fate,  unless  the  corporation  do  some  act,  or  are  guilty  of  some 
omission  which,  according  to  established  rules  and  principles  of  law,  pro- 
duces a  forfeiture.  And  then  it  is  not  competent  for  the  king  (one  of  the  con- 
tracting parties)  to  determine  the  question,  but  belongs  exclusively  to  the 
tribunals  selected  to  decide  all  other  controversies  respecting  charters."  On 
the  other  side  it  was  said :  "A  charter  is  not  a  compact  between  the  state  and 
the  grantee  of  the  charter.  On  the  part  of  the  state  there  is  no  contract)  express 
or  implied.  The  state  is  not  bound  either  to  give  to,  or  to  receive,  to  do,  or 
to  abstain  from  doing  anything.  On  the  part  of  the  society  there  is  no  obliga- 
tion to  the  state.  On  what  ground,  then,  can  it  be  said  that  there  is  a  con- 
tract, when  neither  of  the  parties  enter  into  any  sort  of  obligation.  The  idea 
is  absurd."  Another  view  was:  "That  the  constitution  of  the  United  States 
prohibits 'the  legislature  from  passing  such  an  act  without  the  consent  of  the 
body  corporate,  I  am  not  disposed  to  controvert,  although  it  may  well  be 
questioned  whether  it  was  intended  to  apply  to  such  a  case.  The  provision  in 
the  constitution  that  'no  state  shall  pass  a  laio  impairing  the  obligation  of  con- 
tracts,' can  not  be  understood  in  the  most  extensive  sense  of  the  words  so  as 
to  embrace,  for  instance,  laws  for  suppressing  usurious  or  gaming  contracts, 
but  must  have  a  reasonable  construction." 

The  court  by  Roane,  J.,  said:  "With  respect  to  acts  of  incorporation,  they 
ought  never  to  be  passed  but  in  consideration  of  services  to  be  rendered  to 
the  public,  i-  »  *  It  may  be  often  convenient  for  a  set  of  associated  indi- 
viduals to  have  the  privileges  of  a  corporation  bestowed  upon  them ;  but  if 
their  object  is  merely  private  or  selfish,  if  it  is  detrimental  to,  or  not  promo- 
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tive  of  the  public  good,  they  have  no  adequate  claim  upon  the  legislature  for 
the  privilege.  But  as  it  is  possible  that  the  legislature, may  be  imposed  upon, 
in  the  first  instance,  and  as  the  public  good  and  the  interests  of  the  associated 
body  may,  in  the  progress  of  time,  by  the  gradual  and  natural  working  of 
events,  be  thrown  entirely  asunder,  the  question  presents  itself  whether, 
under  such  and  similar  circumstances,  the  hands  of  a  succeeding  legislature 
are  tied  up  from  revoking  the  privileges.  My  answer  is,  that  they  are  not. 
In  the  first  case,  no  consideration  of  public  service  ever  existed  and  in  the 
last,  none  continues  to  justify  the  privilege.  It  is  the  character  of  a  legisla- 
tive act  to  be  repealable  by  a  succeeding  legislature ;  nor  can  a  preceding  leg- 
islature limit  the  power  of  its  successor  on  the  mere  ground  of  volition  only. 
That  effect  can  only  arise  from  a  state  of  things  involving  public  utility, 
which  includes  the  observance  ot  justice  and  good  faith  toward  all  men." 

Cases  and  articles  giving  important  facts  relating  to  or  taking  views  op- 
posed to  the  decisions  of  the  supreme  court  are:  1817,  Trustees  of  Dart- 
mouth College  V.  Woodward,  1  N.  H.  Ill,  65  N.  H.  473 ;  1853,  Toledo  Bank  v. 
Bond,  1  Ohio  St.  630;  1863,  Chenango,  etc.,  Co.  v.  Binghamton,  27  N.  Y.  87, 
on  119;  1873,  President  James  A.  Garfield,  "The  Future  of  the  Republic,"  5 
Leg.  Gaz.  409,  2  vol.  of  his  works,  p.  46,  61,  et  seq.;  1874,  Dubuque  v.  Illinois 
Central  R.  Co.,  39  Iowa  66,  on  95;  1878,  Ashuelot  E.  Co.  v.  Elliot,  58  N.  H. 
451;  1881,  East  St.  Louis  v.  Gas  Co.,  98  Til.  415,  on  443,  by  Walker,  J. ;  1882, 
People  v.  Stephens,  62  Cal..209,  on  236;  1886,  The  Dartmouth  College  Case 
and  Private  Corporations  by  Wm.  P.  Wells,  9  Am.  Bar.  Assn.  Rep.  229,  et 
seq.;  1886,  Dow  v.  Northern  R.  Co.,  67  N.  H.  1,  36  Atl.  Rep.  525,6  Harv.  L. 
R.  161,  213,  8  Harv.  L.  E.  295,  396,  27  Am.  L.  R.  71 ;  1892,  Judge  Seymour  D. 
Thompson,  "Abuses  of  Corporate  Privileges,"  in  26  Am.  L.  R.  169,  et  seq.; 

1893,  E.  A.  Otis,  in  27  Am.  L.  R.  525;  1894,  G.  P.  Wanty,  4  Mich.  L.  J.  251; 

1894,  W.  S.  G.  Noyes,  28  Am.  L.  R.  356,  n.  440 ;  1895,  Alfred  Russell,  Status  and 
Tendencies  of,  30  Am.  L.  R.  321. 

The  inside  history  of  the  political  and  religious  controversy,  and  its  influ- 
ence upon  the  decision,  are  set  forth  fully  in  Shirley's  Dartmouth  College 
Causes ;  also  a  short  and  interesting  sketch  of  the  same  is  found  in  27  Am.  L. 
R.,  p.  525 ;  the  best  reasoned  legal  attack  upon  it  (in  the  writer's  opinion)  is  the 
opinion  of  Chief  Justice  Bartley,  in  Toledo  Bank  v.  Bond,  1  Ohio  St.  629 ;  the 
next  best  is  that  of  Chief  Justice  Doe,  in  Dow  v.  Northern  R.,  67  N.  H.  1,  36 
Atl.  525,  6  and  8  Harv.  L.  R.  The  most  savage  attack  is  that  of  Judge  Thomp- 
son, in  26  Am.  L.  E.  169,  and  to  which  view,  he  says  in  his  work  on  corpora- 
tions, he  still  adheres,  4  vol.,  §  5380,  n.  4.  The  best  statement  of  both  its  ben- 
eficial and  evil  effects  is  that  of  Wm.  P.  Wells,  in  9  Am.  Bar  Assn.  Rep.,  p. 
229.  Perhaps  the  two  views  so  ably  expressed  as  follows,  will  continue  to 
enlist  the  strongest  minds  of  the  country  in  upholding  or  destroying  its  doc- 
trine and  effects.  Said  Chancellor  Kent  in  1826:  "The  decision  did  more  than 
any  other  single  act  proceeding  from  theauthority  of  the  United  States  to  throw 
an  impregnable  barrier  around  all  rights  and  franchises  derived  from  the  grant 
of  government,  and  to  give  solidity 'and  inviolability  to  the  literary,  charitable, 
religious  and  commercial  institutions  of  our  country,"  1  Kent  Comm.  419.  On 
the  other  hand.  Judge  Cooley,  in  1871,  said :  "It  is  under  the  protection  of  the 
decision  in  the  Dartmouth  College  Case  that  the  most  enormous  and  threat- 
ening powers  in  our  country  have  been  created,  some  of  the  great  and  wealthy 
corporations  having  greater  influence  in  the  country  at  large,  and  upon  the 
legislation  of  the  country  than  the  states  to  which  they  owe  their  corporate 
existence,"  Const.  Lim.,  p.  279-80  n.  (2d  ed.). 

A  full  statement  of  the  various  applications  of  the  doctrines  of  the  college 
case  and  their  limitations  is  given  by  Mr.  Justice  Brown  in  Pearsall  v.  Great 
N.  E.  Co.,  161  U.  S..646,  on  659,  et  seq.,  infra,  p.  1413. 

1.  Tlie  charter  contract.  The  charter  of  a  private  corporation,  which  con- 
tains a  contract,  can  not  be  so  modified  by  subsequent  legislative  act,  unless 
the  power  to  repeal  or  amend  is  reserved,  as  to  impair  the  obligation  of  the 
charter  contract:  1839,  Crease  v.  Babcock,  23  Pick.  (Mass.)  334,  34  Am.  Dec. 
61 ;  1850,  Commonwealth  v.  Cullen,  13  Pa.  St.  133,  supra,  p.  417j  1865,  Mayor 
of  New  York  v.  Second  Ave.  R.,  32  N.  Y.  261 ;    1872,  Fli4t  &  f .  P.  R.  Co.  v. 
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Woodhull,  25  Mich.  99,  supra,  p.  398 ;  1876,  Hays  v.  Commonwealth,  82  Pa.  St. 
618;  1877,  University  v.  North  Carolina,  etc.,  76  N.  C.  103,  22  Am.  Rep.  671; 
1888,  People  V.  O'Brien,  111  N.  Y.  1,  7  Am.  St.  Hep.  684;  1889,  Grammar 
School  V.  Bailey,  62  Vt.  467;  1892,  Platte  Co.  v.  Dowell,  17  Colo.  376;  1892, 
Mayor,  etc.,  v.  Houston  St.  E.,  83  Tex.  548,  29  Am.  St.  679;  1893,  Millhurn  v. 
South  Orange,  55  N.  J.  L.  254;  1894,  Mathews  v.  St.  Louis  S.  F.  R.  Co.,  121 
Mo.  298;  1894,  Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362;  1894,  Indian- 
apolis V.  Consumers'  Gas  Co.,  140  Ind.  107,  49  Am.  St.  Rep.  183;  1896,  Cov- 
ington &  L.  Turnp.  R.  Co.  v.  Sandford,  164  TJ.  S.  578;  1897,  Railroad  Co.  v. 
Harris,  99  Tenn.  684;  1898,  State,  exrel.,y.  St.  Louis,  etc.,  145  Mo.  551;  1898, 
Walla  Walla  City  v.  Walla  Walla  Water  Co.,  172  U.  S.  1.  See,  also,  infra, 
cases  immediately  following  this  note;  1904,  Stanislaus  Co.  v.  San  Joaquin, 
etc.,  Co.,  192  U.  S.  201. 

2.  Consideration  necessary.  There  must  be  some  consideration  moving 
to  the  state  in  order  to  support  the  contract ;  but  the  implied  agreement  upon 
the  part  of  the  corporation  to  perform  the  duties  imposed  upon  it  is  a  suffi- 
cient consideration  to  support  all  contracts  contained  in  the  charter  at  the 
time  of  its  creation;  a  new  consideration  is  essential  to  support  subse- 
quent contracts  with  the  state.  1871,  Salt  Company  v.  East  Saginaw,  80  U. 
S.  (13  Wall.)  373;  1874,  Tucket  v.  Fergeson,  89  U.  S.  (22  Wall.)  527;  1897, 
Grand  Lodge  v.  New  Orleans,  166  U.  S.  143. 

3.  Unexecuted  powers.  But  powers  not  acted  upon,  or  unexecuted, 
are  in  the  nature  of  an  offer  only  on  the  part  of  the  state,  and  can  be  with- 
drawn at  any  time  before  they  are  acted  upon.  1896,  Pearsall  v.  Great  North- 
ern Railway,  161  U.  S.  646,  infra,  p.  1413 ;  1896,  Bank  of  Commerce  v.  Tennes- 
see, 163  V.  S.  416;  1898,  Galveston,  H.,  etc.,  R.  Co.  v.  Texas,  170  U.  S.  226; 
1904,  Grand  Rapids  &  Indiana  Ry.  Co.  v.  Osborn,  193  U.  S   17.     , 

4.  Laws  g'iving:  new  or  different  remedies.  Laws "  reasonably  affecting 
the  remedy  only,  do  not  impair  the  contract  obligation.  1829,  Vanzant  v. 
Waddel,  2  Yerg.  (Tenn.)  259;  1851,  Carey  v.  Giles,  9  Ga.  253;  1881,  Penniman's 
Case,  103  U.  S.  714. 

,  5.  Charitable  and  educational  institutions.   The  constitutional  protection 
extends  to  public  charitable  and  educational  institutions:    1838,  Regents  of 
Univ.  of  Md.  v.  Williams,  9  G.  &  J.  (Md.)  365,  31  Am.  Dec.  72;  1847,  Brown 
V.  Hummel,  6  Pa.  St.  86,  47  Am.  Dec.  431 ;    1852,  Vincennes  Univ.  v.  State 
14  How.  (55  U.  S.)  268;    1887,  Board  of  Education  v.  Bakewell,  122  111.  339 
1888,  Liggett  v.  Ladd,  17  Ore.  89 ;  1889,  Grammar  School  v.  Bailey,  62  Vt.  467 
1894,  Graded  School  District  v.  Trustees,  95  Ky.  436 ;    1895,  Ohio  v.  Neff,  52 
O.  8.  375.     See  1904,  Wright  v.  Minnesota  Mut.  L.  Ins.  Co.,  193  U.  S.  657. 

6.  Municipal  charters.  But  charters  of  public,  or  municipal,  corporations 
may  be  changed  or  modified:  -1835,  People  v.  Morris,  13  Wend.  325,  supra, 
p.  113;  1836,  Aruistrong  v.  Board,  4  Blackf .  (Ind.)  208;  1850,  East  Hartford  v. 
Bridge  Co.,  10  How.  (51  U.  S.)  511;  1856,  Montpelier  v.  East  Montpelier,  29 
Vt.  12,  67  Am.  Dec.  748;  1860,Aspinwa]l  v.  Commissioners  of  Davies  Co.,  22 
How.  (63  U.S.)  364;  1879,  Newton  v.  Commissioners,  100  U.S.  548;  1886, 
Portland  R.  Co.  v.  City,  14  Ore.  188,  58  Am.  Rep.  299;  1891,  New  Orleans  v. 
N.  O.  W.  W.,  142  U.  S.  79. 

7.  Charter  exemptions  from  taxation.  Exemptions  from  taxation,  if  sus- 
tained by  a  sufficient  consideration,  are  contracts  protected  by  the  constitu- 
tional provision  ;  but  ttie  later  cases  strictly  require  a  sufficient  consideration. 
1853,  Piqua  Branch  Bank  v.  Knoop,  16  How.  (57  U.  S.)  369;  1869,  Home  of 
Friendless  and  Washington  Univ.  v.  Rouse,  8  Wall.  (75  U.  S.)  430,  439;  1871, 
Salt  Company  v.  East  Saginaw,  13  Wall.  (80  U.  S.)  373;  1877,  Farrington  v. 
Tennessee,  96  U.  S.  679;  1881,  Asylum  v.  New  Orleans,  105  U.  S.  362;  1883, 
Worth  V.  Railroad  Co.,  89  N.  C.  291,  45  Am.  Rep.  679;  1892,  Louisville  Water 
Co.  V.  Clark,  143  U.  S.  1 ;  1892,  Hamilton  Gas  L.  Co.  v.  Hamilton,  146  U.  S. 
258;  1897,  Grand  Lodge  F.  &  A.  Masons  v.  New  Orleans,  166  U.  S.  143;  1899, 
Citizens'  Savings  Bank  v.  Owensboro,  173  U.  S.  636,  on  644;  1899,  (3ity  of 
Louisville  v.  Bank  of  Louisville,  174  U.  S.  439.     See  60  L.  R.  A.  33. 

8.  Power  to  regulate  rates.  Unless  there  is  a  definite  express  grant  of  the 
power  to  regulate  its  own  charges  to  a  gaflsi-public  corporation,  the  state  may 
prescribe  such  rates  as  will  permit  a  reasonable  profit  to  the  corporation 
1876,  Munn  v.  Illinois,  94  U.  S.  113 ;  1876,  Chicago,  B.  &  Q.  E.  v.  Iowa  94  U 
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S.  155;  1876,  Peik  v.  C.  &  N.  W.  R.,  94  U.  S.  164;  1884,  Laurel  Fork  E.  Co. 
V.  West  Virginia,  25  W.  Va.  324;  1886,  Railroad  Commission  Cases,  116  U.  S. 
307;  1889,  Chicago,  M.  &  St.  P.  R.v.  Minn.,  134  U.  S.  418;  1892,  Budd  v.  New 
York,  143  U.  S.  517 ;  1894,  Reagan  v.  Farmers'  L.  &  T.  Co.,  154  U.  S.  362 ;  1894, 
Brass  v.  North  Dakota,  153  U.  S.  391 ;  1896,  Covington  &  L.  Tump.  R.  Co.  v. 
Sandford,  164  U.  S.  578;  1898,  Smyth  v.  Ames,  169  V.  S.  466;  s.  c.,  171  U.  S. 
361 ;  1898,  Nebraska  Tel.  Co.  v.  State,  55  Neb.  627 ;  1899,  Lake  Shore  &  M.  S. 
R.  Co.  V.  Smith,  173  U.  S.  684,  reversing  Smith  v.  L.  S.  R.  Co.,  114  Mich.  460; 
1899,  City  of  Danville  v.  Danville  Water  Co.,  180  111.  235;  1899,  San  DSego 
L.  &  T.  Co.  V.  National  City,  174  U.  S.  739;  1899,  Toledo  v.  N.  W.  O.  Natl. 
Gas  Co.,  6  Ohio  N.  P.  531;  1899,  Gould  v.  Edison  El.  111.  Co..  29  Miscl.  (N. 
Y.)  559;  1899,  Bailey  v.  Fayette  Gas-F.  Co.,  193  Pa.  175,  44  Atl.  Rep.  251. 

9.  Bridge  franchises.  See  Piscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  N.  H.  35,  on  68,  supra,  p.  309,  and  note,  p.  320. 

10.  As  to  police  power,  eminent  domain  and  taxation  and  power  to  repeal, 
see  infra,  pp.  1344,  1337,  1370. 

Sec.  199.     2.    Contract  between  the  state  and  the  corporation. 

YEATON  v.  BANK  OF  THE  OLD  DOMINION.' 

■  1872.  In  the  Court  op  Appeals  op  Virginia.  21  Grattan's  (Va.) 

R-ep.  593-603. 

[Action  of  assumpsit  by  the  bank  against  Yeaton  to  recover  the 
sum  of  $561.07,  and  interest;  the  defense  was  a  tender  of  the  amount 
in  notes  issued  by  the  branch  bank  at  Pearisburg.  The  mother  bank 
was  located  at  Alexandria,  and  the  legislature  reserved  the  "right  to 
repeal,  alter  or  modify  the  charter  at  its  pleasure;"  the  branch  bank 
was  subject  to  the  charter  of  the  mother  bank,  and  its  notes  were  to 
"be  received  in  payments  of  debts  due  the  bank,  whether  contracted 
at  the  parent  bank  or  at  the  brancli  bank."  During  the  war,  while 
Alexandria  was  in  possession  of  the  United  States  authorities,  and 
Pearisburg  not,  the  Virginia  legislature  authorized  the  branch  bank  to 
issue  notes  of  smaller  denomination  than  the  original  charter  allowed ; 
these  notes  became  greatly  depreciated,  and  were  the  ones  tendered 
in  payment  of  the  debt.  Neither  the  directors  nor  stockholders  ever 
accepted  any  amendment  of  the  charter.  Judgment  below  was  for 
the  bank,  and  this  is  the  error  assigned.] 

Christian,  J.  *  *  *  The  power  of  the  legislature  "to  repeal, 
alter  or  modify  the  charter  of  any  bank  at  its  pleasure,"  must  be  held 
to  be  limited  to  this  extent.  It  may  certainly  repeal  the  charter  of 
any  bank,  but  it  can  not  compel  a  bank  to  accept  an  amendment  or 
modification  of  its  charter.  Nor  is  any  such  amendment  or  modifica- 
tion of  its  charter  binding  upon  the  bank  without  its  acceptance. 
Banks  are  private  co'rporatidns,  created  by  a  charter  or  act  of  incor- 
poration from  the  government,  which  is  in  the  nature  of  a  contract, 
and,  therefore,  in  order  to  complete  the  creation  of  such  corporations, 
something  more  than  the  mere  grant  of  a  charter  is  required ;  that  is, 
in  order  to  give  to  the  charter  the  full  force  and  effect  of  an  executed 
contract,  it  must  be  accepted.  It  is  clear  that  the  government  can  not 
enforce  the  acceptance  of  a  charter  upon  a  private  corporation  with- 

'  Statement  abridged.     Only  part  of  opinion  given. 


§  199    CONTRACT  BETWEEN  STATE  AND  CORPORATION.    751  ' 

out  its  consent.  *  *  *  These  well-settled  principles  are  everywhere 
recognized  as  applicable  to  the  original  charters  of  in  corporation  j  and 
upon  principle  and  authority  they  apply  with  equal  force  to  any  amend- 
ment or  modification  of  the  charter  as  well  as  to  the  original  charter. 
Though  the  legislature  may  have  the  reserved  fower  to  amend  or 
modify  a  charter  of  incorporation,  it  can  no  tnore  force  the  corpora- 
tion to  accept  such  amendment  or  modification  than  it  could  have 
forced  u-pon  them,  the  acceptance  of  the  original  charter  without  their 
consent.  Under  the  reservation  they  can  repeal  or  destroy  the  char- 
ter, without  any  consent  on  the  part  of  the  corporators,  but  as  long  as 
they  remain  in  existence  as  a  corporate  body,  they  necessarily  have  the 
power  to  reject  an  amendment  or  modification  of  their  charter.  The 
power  reserved  by  the  legislature  gives  the  right  certainly  to  repeal  or 
destroy,  but  so  far  as  the  right  to  modify  or  alter  is  concerned,  't  is 
nothing  more  than  the  ordinary  •  case  of  a  stipulation  that  one  of  the 
parties  to  a  contract  may  vary  its  terms  with  the  consent  of  the  other 
contracting  partj^.  These  principles  grow  out  of  the  nature  of  char- 
ters or  acts  of  incorporation,  which  are  regarded  in  the  nature  of 
contracts.  The  amendment  or  modification  must  be  made  ay  the  par- 
ties to  the  contract,  the  legislature  on  the  one  hand  and  the  corpora- 
tion on  the  other,  the  former  expressing  its  intention  by  means  of  a 
legislative  act  and  the  latter  assenting  thereto  by  a  vote  of  the  majority 
of  the  stockholders,  according  to  the  provisions  of  its  charter,  or  by 
other  acts  showing  its  acceptance. 

The  reservation  of  the  right  to  alter,  amend  or  repeal  the  act  by 
which  the  corporation  is  created  may  be  prudent  and  salutary,  but  it 
seems  to  be  a  necessary  implication  that  if  the  legislature  should 
undertake  to  make  what  in  their  opinion  is  a  legitimate  alteration  or  ' 
amendment,  the  corporation  has  the  power  to  reject  or  accept  it  what- 
ever may  be  the  consequences.  One  consequence  undoubtedly  is, 
that  the  corporation  can  not  conduct  its  operations  in  defiance  of  the 
power  that  created  it;  and  if  it  does  not  accept  the  modification 
or  amendment  proposed,  must  discontinue  its  operations  as  a  corpo- 
rate body.  But  such  amendment  or  modification  can  not  be  forped 
upon  the  corporation  without  its  consent.  Sage,  etc.,  v.  Dillard,  etc., 
15  B.  Mon.  R.  340;  Allen  v..  McKean,  i  Sumner's  R.  277;  Durfee 
V.  Old  Colony  and  Fall  River  R.  Co.,  5  Allen's  R.  230.  Every 
amendment  or  modification  of  a  charter  of  incorporation  is  nothing 
more  than  a  new  contract,  'which  is  not  binding  upon  the  corporate 
body  until  accepted  by  them.  Applying  these  doctrines,  which  seem 
to  be  well  settled,  to  the  case  before  us,  it  is  manifest  that  the  Bank 
of  Old  Dominion  can  not  be  held  bound  by  the  acts  of  1862  as  amend- 
ments of  its  charter.     *     *     * 

It  is  no  answer  to  this  view  that  the  branch  bank  at  Pearisburg  was 
within  the  territorial  jurisdiction  of  the  Richmond  government,  and 
subject  to  its  authority.  This  bank  was  not  an  independent  corpora- 
tion. It  had  no  charter;  it  was  but  a  branch  of  its  mother  bank  at. 
Alexandria,  subject  to  its  charter.  It  was  but  the  agent,  the  mother 
hank  being  its  principal.   It  could  do  no  act  to  bind  its  principal  with- 
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out  the  consent  and  authority  of  that  principal.  Nor  could  the  legis- 
lature authorize  the  branch  bank  which  owed  its  existence  to  the 
charter  of  the  mother  bank  to  issOe  small  notes,  or  to  do  any  other  act 
as  a  bank  without  the  consent  of  the  mother  bank.  The  only  author- 
ity which  the  legislature  could  exercise  was  that  which  it  reserved 
under  the  power  "to  repeal,  modify  or  alter"  the  charter  of  the 
mother  bank.  I  have  already  shown  that  this  was  not  done  by  the 
acts  of  1862,  which  could  not  operate  upon  the  Bank  of  the  Old  Do- 
minion as  a  change  or  modification  of  its  charter.  *  *  * 
Affirmed. 

Note.  See  Commonwealth  v.  Cullen,  supra,  p.  417 ;  Plank-Eoad  v.  WoodhuII, 
supra,  p.  398;  Railway  Co.  v.  AUeiton,  supra,  p.  442;  Ashton  v.  Burbank,  su- 
pra, p.  87 ;  and  note  to  Dartmouth  College  v.  Woodward,  supra,  p.  746;  1904, 
Newburyport  Water  Co.  v.  Newburyport,  193  TJ.  S.  561. 


See.  200.  3.  Contract  between  the  siaU  and  corporate  creditors, 
and  between  stockholders  and  corporate  creditors,  in  the  case 
of  statutory  liability. 

HAWTHORNE  v.  CALEF.> 

1864.     In  THE  Supreme  Court  of  the  United  States.     2  Wall. 
(69  U.  S.)  10-23. 

The  constitution  of  the  United  States  ordains  tliat  "no  state  shall 
pass  any  law  impairing  the  obligation  of  contracts. '^  With  this  pro- 
vision in  force,  the  state  of  Maine,  on  the  ist  of  April,  1836,  incor- 
porated a  railroad  company,  the  charter  providing  that  "the  shares  of 
individual  stockholders  should  be  liable  for  the  debts  of  the  corpora- 
tion.^^ "And  in  case  of  deficiency  of  attachable  corporate  property  or 
estate,'''  the  provision  went  on  to  say,  "the  individual , property ,  rights 
and  credits  of  any  stockholder  shall  be  liable  to  the  amou?it  of  his 
stock,  iot  diW  debts  of  the  corporation  contracted  prior  to  the  transfer 
thereof,  for  the  term  of  six  months  after  judgment  recovered  against 
said  corporation,  and  the  same  may  be  taken  in  execution  on  said  judg- 
ment in  the  same  manner  as  if  said  judgment  and  execution  were 
against  him  individually,  or  said  creditor,  after  said  judgment,  may 
have  his  action  on  the  case  against  said  individual  stockholder;  but  in 
no  case  shall  the  property,  rights  and  credits  of  said  stockholder  be 
taken  in  execution,  or  attached  as  aforesaid,  beyond  the  amount  of  his 
said  stock."  Another  section  provides  that  if  sufficient  corporate 
property  to  satisfy  the  execution  could  not  be  found,  the  officer  having 
the  execution  should  certify  the  deficiency  on  the  execution,  and  give 
notice  thereof  to  the  stockholder  whose  property  he  was  about  to  take, 
and  if  such  stockholder  should  show  to  the  creditor  or  officefr  sufficient 
attachable  corporate  property  to  satisfy  the  debt,  "his  individual prop- 

'  Arguments  and  parts  of  opinion  omitted. 
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erty,  rights  and  credits  shall  thereupon  be  exempt  from  attachment  and 
execution." 

The  plaintiff,  Hawthorne,  who  had  supplied  the  corporation,  then 
embarrassed  and  insolvent,  with  materials  to  build  its  road,  having 
obtained  judgment  as  a  creditor  against  it,  and  b^ing  unable  to  get 
from  it  satisfaction  (the  company  having,  in  fact,  no  property),  sued 
the  defendant,  Calef,  who  was  a  stockholder,  both  at  the  time  when 
the  debt  was  contracted  and  when  judgment  for  it  was  rendered,  and 
no  transfer  of  whose  stock  had  been  made.  A  few  months  after  the 
debt  was  contracted,  the  legislature  of  Maine  passed  a  statute  repeal- 
ing the  "individual  liability"  clause  pf  the  charter. 

On  a  question  before  the  supreme  court  of  Maine — the  highest  court 
of  law  in  that  state — whether  such  repeal  was  or  was  not  repugnant 
to  the  clause  above  cited  of  the  constitution,  that  court  held  that  it 
was  not;  that  the  original  provision — not  making  the  stockholder  ^^r- 
sonally  liable  in  any  way — did  not  constitute  a  "contract"  between 
the  creditor  and  him,  within  the  meaning  of  the  constitution,  and  that 
while;  but  for  the  repealing  act,  the  plaintiff  would  have  been  entitled 
to  recover  of  the  stockholder  individually  to  the  extent  of  his  stock, 
this  repealing  act  had  taken  away  and  destroyed  such  right. 

Judgment  being  given  accordingly  by  the  said  court  in  favor  of  the 
state  statutes,  the  correctness  of  such  judgment  was  now  on  error  be- 
fore this  court. 

Nelson,  J.  The  question  upon  the  provisions  of  the  charter  of 
the  railroad  company — in  connection  with  the  sale  of  the  property  by 
the  plaintiff  to  the  corporation  out  of  which  this  debt  accrued — is 
whether  a  contract,  express  or  implied,  existed  between  him  and  the 
stockholder .'' 

It  is  asserted  in  behalf  of  the  latter  that  a  contract  existed  only 
between  the  creditors  and  the  corporation ;  and  that  the  obligation  of 
the  stockholder  rests  entirely  upon  a  statutory  liability,  destitute  of 
any  of  the  elements  of  a  contract. 

Without  stopping  to  discuss  the  question  upon  the  clause  of  the 
statute,  we  think  that  the  case  falls  within  the  principle  of  Woodruff 
V.  Trapnal,  lo  How.  190;  and  Curran  v.  State  of  Arkansas,  15  How. 
304,  heretofore  decided  in  this  court. 

In  the  first  of  these  cases  the  charter  of  the  bank  provided  that  the 
bills  and  notes  of  the  institution  should  be  received  in  all  payment  of 
debts  due  to  the  state.  The  bank  was  chartered  2d  November,  1836.  On 
the  loth  January,  1845,  this  provision  was  repealed,  and  the  question 
was  whether  or  not,  after  this  repeal,  the  bills  and  notes  of  the  bank 
outstanding  at  the  time  were  receivable  for  debts  due  to  the  state. 
The  court  held,  after  a  very  full  examination,  that  the  clause  in  the 
charter  constituted  a  contract  with  the  holders  of  the  bills  and  notes  on 
the  part  of  the  state,  and'that  the  repealing  ad  was  void^as  impairing 
the  obligation  of  the  contract. 

In  the  second  case  the  charter  of  the  bank  contained  a  pledge  or 
assurance  that  certain  funds  deposited  therein  should  be  devoted  to 

48— WiL.  Cases. 
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the  payment  of  its  debts.  It  was  held  by  the  court  that  this  consti- 
tuted a  contract  with  the  creditors,  and  that  the  acts  of  the  legislature 
withdrawing  these  funds  were  void,  as  impairing  the  obligation  of  the 
contract.  • 

Now,  it  is  quite  clear  that  the  personal  liability  clause  in  the  char- 
ter in  the  present  case  pledges  the  liability  or  guarantee  of  the  stock- 
holders to  the  extent  of  their  stock  to  the  creditors  of  the  company, 
and  to  which  pledge  or  guarantee  the  stockholders,  by  subscribing  for 
stock  and  becoming  members  of  it,  have  assented.  They  thereby 
virtually  agree  to  become  security  to  the  creditors  for  the  payment  of 
the  debts  of  the  company,  which  have  been  contracted  upon  the  faith 
of  this  liability.      *     *     » 

By  the  clause  in  the  charter  subjecting  the  property  of  the  stock- 
holder he  becomes  liable  to  the  creditor,  in  case  "of  the  inability  or 
insolvency  of  the  company  for  its  debts,  to  the  extent  of  his  stock. 
The  creditor  had  this  security  when  the  debt  was  contracted  with  the 
company  over  and  above  its  responsibility.  This  remedy  the  repeal- 
ing act  has  not  merely  modified  to  the  prejudice  of  the  creditor,  but  has 
altogether  abolished,  and  thereby  impaired  the  obligation  of  his  con- 
tract with  the  company.     *     *     * 

Reversed. 

Note.  See  generally:  1845,  Freeland  v.  McCuUough,  1  Denio  (N.  Y.)  414, 
43  Am.  D.  685,  note,  694;  1847,  Corning  v.  McCuUough,  1  N.  Y.  47,  49  Am.  D. 
287,  note,  308;  1857,  Conant  v.  Van  Shaick,  24  Barb.  (N.  Y.)  87;  1862,  Story 
V.  Furman,  25  N.  Y.  214;  1870, /«  re  Telegraph  C.  Co.,  L.  R.  10  Eq.  Cas.  384; 
1871,  Norris  v.  Wrenschall,  34.Md.  492;  1871,  Lowry  v.  Inman,  46  N.  Y.  119; 
1873,  Provident  Sav.  Insi.  v.  Jackson,  etc..  52  Mo.  552;  1878,  Sinking  Fund 
Cases,  99  U.  S.  700 ;  1881,  Aultman's  Appeal,  98  Pa.  Stat.  505 ;  1883,  Jerman  v. 
Benton,  79  Mo.  148;  1884,Ninniek  v.  Iron  Works,  25  W.  Va.  184;  1887,  Fourth 
National  Bank  v.  Francklyn,  120  U.  S.  747 ;  1888,  Leavitt  v.  Levering,  64  N.  H. 
607,  1  L.  E.  A.  58;  1888,  McDonnell  v.  Alabama,  etc.,  85  Ala.  401 ;  1892,  Ken- 
nedy V.  Bank,  97  Cal.  93;  1896,  McGowan  v.  McDonald,  111  Cal.  57,  52  Am. 
Stat.  Eep.  149.  But  see,  contra,  1858,  Coffin  v.  Rich,  45  Maine  507,  71  Am.  D. 
559;  1867,  Woodhouse  v.  Commw.  Ins.  Co.,  54  Pa.  Stat.  307. 


Sec.  201.     4.    Contract  between  the  state  and  the  corporators  or 
members. 

TOMLINSON  V.  JESSUP.' 

1872.     In  the  Supreme   Court   op   the    United    States.     15 
Wallace  (82  U.  S.)  454-459. 

[Bill  in  equity  by  Jessup,  a  stockholder  of  the  Northeastern  Rail- 
road Company  against  Tomlinson  and  other  officers  of  South  Carolina 
to  enjoin  them  from  levying  a  tax  on  the  property  of  the  road.  Lower 
court  granted  the  injunction,  and  appeal  taken.] 

Field,  J.  The  constitution  of  South  Carolina,  adopted  in  1868, 
declares  that  the  property  of  corporations  then  existing  or  thereafter 

'  Statement  except  as  given  in  opinion  omitted. 
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created,  shall  be  subject  to  taxation,  except  in  certain  cases,  not  ma- 
terial to  the  present  inquiry.  The  subsequent  legislation  of  the  state 
carried  out  this  requirement  and  provided  for  the  taxation  of  the  prop- 
erty of  railroad  companies;  and  the  question  presented  is,  whether  the 
act  of  December,  1855,  to  amend  the  charter  of  the  Northeastern  Rail- 
road Company,  exempted  the  property  of  that  company  from  such 
taxation.  The  company  was  incorporated  in  185 1',  and  at  that  time  a 
general  law  of  the  state  was  in  existence,  passed  in  1841,  which  en- 
acted that  the  charter  of  every  corporation  subsequently  granted,  and 
any  renewal,  amendment  or  modification  thereof,  should  be  subject  to 
amendment,  alteration  or  repeal  by  legislative  authority,  unless  the  act 
granting  the  charter  or  the  renewal,  amendment  or  modification  in 
express  terms  excepted  it  from  the  operation  of  that  law.  The  pro- 
visions of  that  law,  therefore,  constituted  the  condition  upon  which 
every  charter  of  a  corporation  subsequently  granted  was  held,  and  upon 
which  every  amendment  or  modification  was  made.  They  were  as 
operative  and  as  much  a  part  of  the  charter  and  amendnient  as  if  in- 
corporated into  them. 

The  act  amending  the  charter  of  the  Northeastern  Railroad  Com- 
pany, passed  in  December,  1855,  provided  that  the  stock  of  the  com- 
pany, and  the  real  estate  it  then  owned,  or  might  thereafter  acquire, 
connected  with  or  subservient  to  the  works  authorized  by  its  charter, 
should  be.  exempted  from  taxation  during  the  continuance  of  the  char- 
ter. This  act  contained  no  clause  excepting  the  amendment  from  the 
provisions  of  the  general  law  of  1841.  It  was,  therefore,  itself  sub- 
ject to  repeal  by  force  of  that  law. 

It  is  true  that  the  charter  of  the  company  -when  accepted  by  the 
corporators  constituted  a  contract  between  thefn  and  the  state^  and 
that  the  amendment,  when  accepted,  formed  a  part  of  the  contract 
from  that  date  and  was  of  the  same  obligatory  character.  And  it 
may  be  equally  true,  as  stated  by  counsel,  that  the  exemption  from 
taxation  added  greatly  to  the  value  of  the  stock  of  the  company,  and 
induced  the  plaintiff  to  purchase  the  shares  held  by  him.  But  these 
considerations  can  not  be  allowed  any  weight  in  determining  the 
validity  of  the  subsequent  taxation.  The  power  reserved  to  the  state 
by  the  law  of  1841  authorized  any  change  in  the  contract  as  it  origin- 
ally existed,  or  as,subsequently  modified,  or  its  entire  revocation.  The 
original  corporators,  or  subsequent  stockholders,  took  their  interests 
with  knowledge  of  the  existence  of  this  power,  and  of  the  possibility 
of  its  exercise  at  any  time  in  .the  discretion  of  the  legislature.  The 
object  of  the  reservation,  and  of  similar  reservations  in  other  charters, 
is  to  prevent  a  grant  of  corporate  rights  and  privileges  in  a  form  which 
will  preclude  legislative  interference  with  their  exercise  if  the  public 
interest  should  at  any  time  require  such  interference.  It  is  a  pro- 
vision intended  to  preserve  to  the  state  control  over  its  contract  with  the 
corporators,  which  without  that  provision  would  be  irrepealable  and 
protected  from  any  measures  affecting  its  obligation. 

There  is  no  subject  over  which  it  is  of  greater  moment  for  the  state 
to  preserve  its  power  than  that  of  taxation.     It  has  nevertheless  been 
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held  by  this  court,  not,  however,  without  occasional  earnest  dissent 
from  a  tpinority,  that  the  power  of  taxation  over  particular  parcels  of 
property,  or  over  property  of  particular  persons  or  corporations,  may 
be  surrendered  by  one  legislative  body,  so  as  to  bind  its  successors 
and  the  state.  It  was  so  adjudged  at  an  early  day  in  New  Jersey  v. 
Wilson,  7  Cranch  164;  the  adjudication  was  affirmed  in  Jefferson 
Bank  v.  Skelly,  i  Black  436 ;  and  has  been  repeated  in  several  cases 
within  the  past  few  years,  and  notably  so  in  the  cases  of  The  Home 
of  the  Friendless  v.  Rotise,  8  Wallace  430 ;  and  Wilmington  Rail- 
road V.  Reed,  13  Wallace  264.  In  these  cases,  and  in  others  of  a 
similar  character,  the  exemption  is  upheld  as  being  made  upon  con- 
siderations moving  to  the  state  which  give  to  the  transaction  the  char-; 
acter  of  a  contract.  It  is  thus  that  it  is  brought  within  the  protection 
of  the  federal  constitution.  In  the  case  of  a  corporation,  the  exemption, 
if  originally  made  in  the  act  of  incorporation,  is  supported  upon  the 
consideration  of  the  duties  and  liabilities  which  the  corporators  assume 
by  accepting  the  charter.  When  made,  as  in  the  present  case,  by  an 
amendment  of  the  charter,  it  is  supp^orted  upon  the  consideration  of  the 
greater  efficiency  with  which  the  corporation  will  thus  be  enabled  to  dis- 
charge the  duties  originally  assumed  by  the  corporators  to  the  public,  or 
of  the  greater  facility  with  which  it  will  support  its  liabilities  and  carry 
out  the' ptlrpo^ses  of  its  creation.  Immunity  from  taxation,  constituting 
in  these  cases  a  part  of  the  contract  with  the  government,  is,  by  the 
reservation  of  power  such  as  is  contained  in  the  law  of  1841,  subject 
to  be  revoked  equally  with  any  other  provision  of  the  charter  when- 
ever the  legislature  may  deem  it  expedient  for  the  public  interests  that 
the  revocation  shall  be  made.  The  reservation  affects  the  entire  re- 
lation between  the  state  and  the  corporation,  and  places  under  legis- 
lative control  all  rights,  privileges  and  immunities  derived  by  its  charter 
directly  from  the  state.  Rights  acquired  by  third  parties,  and  which 
have  become  vested  under  the  charter,  in  the  legitimate  exercise  of 
its  powers,  stand  upon  a  different  footing ;  but  of  such  rights  it  is  un- 
necessary to  speak  here.  The  state  only  asserts  in  the  present  case  the 
power  under  the  reservation  to  modify  its  own  contract  with  the  corpo- 
rators; it  does  not  contend  for  a  power  to  revoke  the  contracts  of  the 
corporation  with  other  parties,  or  to  impair  any  vested  rights  thereby 
acquired. 
Reversed. 

Note.  See  cases  cited  under  Dartmouth.  College  v.  Woodward,  sztpra,  p.  746, 
and  Yeaton  v." Bank,  supra,  p.  760.  1851,  Stevens  v.  Eutland,  etc.,  E.,  29  Vt. 
545 ;  1852,  Bank  of  Pennsylvania  v.  Commonwealth,  19  Pa.  St.  144 ;  1856,  Erie 
R.  Co.  V.  Casey,  26  Pa.  St.  287;  1867,  Zabriskie  v.  Hackensack  E.,  18  N.  J. 
Eq.  178;  1871,  Wilmington  E.  Co.  v.  Eeid,  .80  U.  S.  (13  Wall.)  264;  1873,  Del- 
awaraE.  Tax,  85  U.  S.  (18  Wall.)  206;  1875,  Lothrop  v.  Stedman,  42  Conn. 
683.     See,  also,  1904,  Wright  v.  Minnesota  Mut.  Ins.  Co.,  193  U.  S.  657. 
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Sec.  202.     5.    Contract  between  the  corporation  and  members,  of 
among  the  members  themselves. 

(a)   As  to  amdunt  to  be  contributed. 

IRELAND  y.  THE  iPALESTINE,  Etc.,  TURNPIKE  COMPANY.' 

1869.  In  the  Supreme  Court  of  Ohio.   19  Ohio  St.  Rep.  369-375. 

[Error  to  common  pleas,  reserved  in  the  district  court.  The  Turn- 
pike Company  was  organized  in  1852,  under  a  law  imposing  no  indi- 
vidual liability  upon  stockholders  beyond  their  subscription.  Ireland 
was  a  subscriber  to  the  stock  and  had  fully  paid  up  hi.s  subscription. 
A  later  act  (May  3,  1852)  authorized  those  companies  who  should 
accept  its  provisions  to  issue  bonds  to  complete  their  roads  or  pay 
their  debts,  making  the  stockholders  individually  liable  to  the  amount 
of  their  stock  on  siich  bonds.  The  directors  accepted  this  act,  and 
issued  and  sold  the  bonds.  A  later  act  provided  that  a  majority  of 
shareholders  at  a  meeting  duly  called  could  make  an  assessment /ro 
rata  for  the  payment  of  such  liability.  At  a  meeting  duly  called 
(Ireland  not  being  present  or  represented)  an  assessment  was  ordered. 
Upon  Ireland's  refusal  to  pay,  the  company  brought  suit  and  obtained 
judgment  in  the  lower  court.  Petition  in  error  was  brought  to  reverse 
this]. 

Welch,  J..  In  our  judgment  the  act-  of  May  3,  1852,  in  so  far  as 
it  authorizes  assessments  against  stockholders  who  have  paid  the  full 
amount  of  their  subscriptions,  and  who  by  the  charter  of  the  company, 
or  the  laws  under  which  it  was  organized,  were  not  individually  liable 
for  its  debts,  is  unconstitutional.  It  impairs  the  validity  of  the  contract 
between  the  company  and  the  stockholder .  In  a  contract  between  the 
company  and  a  stockholder^  or  in  an  action  by  the  former  or  its  creditors 
against  the  latter^  the  stockholder  is  to  be  regarded  as  an  individual 
person,  separate  and, distinct  from  the  corporation.  He  becomes  a 
stockholder  by  virtue  of  a  contract  with  the  company,  and  he  has  a 
right  to  stand  upon  the  terms  of  that  contract,  interpreted  and  lim- 
ited by  the  laws  under  which  it  was  made.  By  his  contract  with  this 
company  Ireland  agreed  to  pay  a  specified  sum,  and  no  more.  This 
sum  he  has  fully  paid,  and  to  require  him  to  contribute  an  additional 
amount  would  be  to  violate  the  contract  between  the  parties.  .  Let  it 
be  understood  that  the  amount  for  which  a  stockholder  becomes  liable 
to  the  company  by  his  subscription  is  not  limited  by  his  contract,  but 
by  the  discretion  of  the  directors,  or  the  stockholders  at  large,  and  no 
prudent  man  will  subscribe  for  stock  in  a  corporation.  If  such  be 
the  law,  it  is  of  little  importance  to  the  subscriber  whether  the  amount 
of  stock  taken  be  large  or  small,  because  it,. can  be  indefinitely  in- 
creased at  the  pleasure  of  the  company,  whenever  the  legislature  sees  , 
proper  to  give  the  power  to  do  so.  If  a  subscriber  contracts  to  pay  a 
'  Statement  abridged.     Arguments  and  part  of  opinion  omitted; 
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sum  which  he  deems  within  his  means  of  payment,  he  may  be  called 
upon  to  contribute  aii  amount  utterly  beyond  those  means,  and  which 
may  render  him  bankrupt.  No  subscriber  would  be  safe  under  such 
a  law,  or  have  any  rule  by  which  to  determine  the  amount  of  stock 
he  could  afford  to  take.  In  vain  would  he  look  to  the  charter  of  the 
company,  or  to  the  provisions  of  the  constitution  and  subsisting  laws 
of  the  state,  to  learn  the  nature  and  extent  of  the  liability  he  was 
about  to  incur,  if  that  liability  can,  at  the  pleasure  of  the  legislature, 
be  indefinitely  increased  or  modified  by  retroactive  laws.  *  »  * 
Reversed. 

Note.  See,  1806,  "Wales  v.  Stetson,  2  Mass.  143,  supra,  p.  150 ;  1820,  Livings- 
ton V.  Lynch,  4  Johns.  Ch.  (N.  Y.)  573 ;  1824,  Natusch  v.  Lrving,  2  Cooper 
Oh.  358;  1843,  Hartford  &  N.  H.  R.  Co.  v.  Crosswell,  5  Hill  (N.  Y.)  383;  1851, 
Stevens  v.  Rutland,  etc.,  R.,  29  Vt.  545;  18-54,  New  Orleans,  etc.,  R.  Co.  v. 
Harris, -27  Miss.  517;  1860,  Simpson  v.  Westminster,  etc.,  Co.,  8  H.  L.  Cas. 
712;  1861,  Abbott  v.  Hard  Rubber  Co.,  33  Barb.  578;  1863,  Clearwater  v. 
Meredith,  68  U.  S.  (1  Wall.)  25;  1867,  Zabriskie  v.  Hackensack,  etc.,  R.,  18 
N.  J.  Eq.  178,  90  Am.  Dec.  617:  1869,  Central  R.  Co.  v.  Collins,  40  Ga.  582. 
<Jn  624;  1873,  Railway  Co.  v.  AUerton,  85  U.  S.  (18  Wall.)  223,  supra,  p.  442; 
1879,  Kent  V.  Quicksilver  Mining  Co.,  78  N.  Y.  159,  infra,  p.  790;  1880,  Hoey  v. 
Henderson,  32  La.  Ann.  1069;  1885,  Academy  of  Music  v.  Flanders,  75  Ga. 
14;  1892,  People  v.  Ballard,  134  N.  Y.  269;  1893,  Forrester  v.  Boston  &  M.  C. 
■C.  &  S.  Co.,  22  Mont.  430,  55  Pac.  Rep.  229;  1899,  Pronick  v.  Spirits  Distrib. 
Co.,  58  N.  J.  Eq.  97,  42  Atl.  Rep.  586 ;  1901,  Bedford  v.  Eastern  B.  &  L.  Assn., 
181  U.  S.  227.  

See.  203.    Same. 

(5)  That  subscriptions  are  made  in  good  faith. 

WHITE  MOUNTAINS  RAILROAD  CO.  v.  EASTMAN.* 

1856.     In  the   Supreme   Judicial  Court   of   New   Hampshire. 
34  N.  H.  Rep.  124-147. 

[Appeal  from  report  of  commissioner  of  insolvency  upon  Eastman's 
estate,  allowing  the  railroad  company  $2,642.12  upon  a  subscription 
made  by  decedent  for  thirty  shares  to  the  company's  stock.  The 
original  subscription  was  made  in  writing  in  the  company's  subscrip- 
tion book,  apparently  upon  the  same  terms  as  other  subscriptions,  but 
at  the  time  it  was  made  the  proper  agents  of  the  corporation  agreed 
in  writing  to  release  the  decedent,  at  his  or  his  administrator's  elec- 
tion, from  all  liability  upon  twenty-five  shares.  This  was  the  defense 
made.] 

Sawyer,  J.  *  .  *  »  The  two  contemporaneous  writings  upon 
the  same  subject,  between  the  same  parties,  are  to  be  considered  to- 
gether as  one  contract,  unless  upon  other  grounds  the  writing  given 
by  the  corporation  is  to  be  held  void.  Thus  considered  in  connec- 
tion, effect  would  be  given  to  all  the  stipulations  on  both  sides,  con- 

'  Statement  abridged.    Only  small  part  of  opinion  given. 
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tained  in  both  writings,  as  constituting  together  one  agreement.  If 
no  person  were  to  be  affected  by  the  contract  but  the  parties  them- 
selves, it  would  be  competent  for  them  to  agree  that  the  intestate 
should  take  and  pay  for  thirty  shares,  subject,  however,  to  the  condi- 
tion that  if  within  one  year  he  should  elect  to  reduce  the  number  so 
subscribed  for  to  five,  or  any  other  number  not  less  than  five,  he  might 
be  at  liberty  so  to  do,  and  that  the  corporation,  upon  his  paying  for  the 
thirty  or  other  reduced  number  of  shares,  would  give  him  proper  cer- 
tificates therefor,  constituting  him  the  owner  of  them.  *  *  *  If  they, 
for  the  purpose  of  misleading  and  deceiving  third  persons  having  an 
interest  in  the  subject  of  their  contract,  held  out  the  subscription  of  the 
intestate,  as  shown  upon  their  subscription  book,  as  the  contract  be- 
tween them  and  him,  and  concealed  from  those  third  persons  the  fact, 
material  for  them  to  know,  that  there  was  a  secret  stipulation  making  the 
contract  an  entirely  different  thing,  the  principles  of  common  honesty 
would  require  that  they  should  be  compelled  to  stand  to  the  agreement 
as  they  held  it  out  to  be.  *  *  *  That  the  proceeding  is  a  fraud  upon 
ihird  persons  is  clear  from  the  relation  in  which  subscribers  for  stock 
in  a  corporation  of  this  kind  stand  toward  each  other.  In  the  sub- 
scription of  each  person  every  other  subscriber  has  a  direct  interest. 
Their  respective  subscriptions  are  contributions  or  advancements  for  a 
common  object.  The  action  of  each  in  his  subscription  may  be  supposed 
to  be  influenced  by  that  of  the  others,  and  every  subscription  to  be  based 
upon  the  ground  that  the  others  are  what  upon  their  face  they  purport 
to  be.  *  *  * 

The  fact  that  one  man  has  bound  himself  to  place  a  certain  amount 
of  his  money  upon  the  risk  involved  in  the  enterprise  is  an  induce- 
ment to  others  to  venture  in  like  manner.  Seeing  who  are  his  associ- 
ates, and  the  extent  of  the  liability  whichi  they  have  assumed,  he  reg- 
ulates his  own  upon  that  consideration ;  and  though  inform  and  legal 
effect  the  contract  of  each  is  with  the  corporation, yet  among  the  subscrib- 
ers themselves  it  is  to  be  regarded  as  an  agreement  with  every  other  sub- 
scriber to  bear  that  proportion  of  the  common  burthen  to  which  he  pro- 
fesses to  bind  himself  by  the  contract  which  he  holds  out  to  them  as  his 
•contract  with  the  corporation.  *  *  *  To  hold  that  the  secret  stipufetion  is 
valid  as  between  these  parties  would  be  to  give  full  effect  to  the  iraud 
by  relieving  the  estate  of  the  intestate  from  a  part  of  that  burthen  which 
he  held  out  to  the  other  subscribers  he  had  assumed,  and  throwing 
upon  them  the  necessity  of  providing  for  it.  To  hold  that  by  fraud  the 
whole  contract  as  between  the  parties  is  void  would  but  increase  the  in- 
justice as  to  the  other  subscribers,  for  it  would  throw  upon  them  the 
whole  of  that  proportion  of  the  common  burthen  which  the  intestate  held 
out  to  them  he  had  assumed  ;  while,  on  the  other  hand,  by  holding  that 
the  contract  which  the  parties  held  out  to  them  as  the  true  one,  was 
in  fact  the  contract  made  by  them — all  secret  stipulations  rendering  it 
other  than  that  being  void  as  fraudulent  toward  third  persons — the 
contemplated  fraud  is  defeated  and  perfect  justice  done  to  the  other 
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subscribers,  and  at  the  same  time  in  so  holding  no  wrong  is  done  to 
the  parties  of  which  either  has  reason  to  complain.     *     *     * 
Affirmed. 

Note.  See,  1827,  Center  &  K.  Turnpike  Co.  v.  McConaby,  16  8.  &  R.  (Pa.) 
140;  18'58,  Graft  v.  Pittsburg  &  S.  E.  Co.,  31  Pa.  St.  489;  1859,  LaGrange  &  M. 
Plank  E.  Co.  v.  Mays,  29  Mo.  64;  1869,  Custar  v.  Titusville  Gas  &  W.  Co.,  63 
Pa.  St.  381;  1875,  Melvin-  v.  Lamar  Ins.  Co.,  80  111.  446,  22  Am.  Eep.  199; 
1876,  Phoenix  Warehouse  Co.  v.  Badger,  67  N.  Y.  294;'  1878,  Miller  v.  Han- 
over, Jc.  &  S;  E.'Co.,  87  Pa.  St.  95,  30  Am.  Eep.  349;  1886,  Galena  &  S.  W. 
E.  Co.  V.  Ennor,  116  111.  55 ;  1888,  To]Jeka  Manufacturing  Co.  v.  Hale,  39 
Kan.  23;  1889,Morcow  v.  Iron  &  Steel  Co.,  87  Tenn..262,  3  L.  E.  A.  37.   , 

Compare,  1872,  Burke  v.  Smith,  16  Wall.  390;  1888,  Morgan  v.  Struthers, 
131  U.  S.  246;  1888,  Meyer  v.  Blair,  109  N.  Y.  600,  4  Am.  St.  Eep.  600;  1889. 
Winston  V.  Dorsett  Pipe  &  P.  Co.,  129  111.  64,  4  L.  E.  A.  507. 

Bat  under  some  circumstances  conditional  deliveries  in  escrow  are  va:lid. 
See,  1874,  Bucher  v.  Dillsburg  &  M.  E.  Co.,  76  Pa.  St.  306 ;  1894,  Great  West- 
ern Tel.  Co.  v.  Loewenthal,  154  111.  261;  Also,  Minneapolis  Threshing  Mac.  Co. 
V.  Davis,  40  Minn..  110,  12  Am.  St.  Eep.  701,  3  L.  R.  A.  796,  supra,  p.  49Sj 
Wight  V.  Shelby  E.  Co.,  16  B.  Mon.  4,  supra,  p.  636,  and  Cass  v.  P.,  V.  &  C. 
E.  Co.,  80  Pa.  St.  31,  supra,  p.  638. 


ARTICI.E  III.     J-HiE. CORPORATE  FUNDS — CAPITAL  STOCK. 

Sec.  204.  Ijl  general,  '"The  legal  relations  resulting  from  incor- 
poration subsist. in  res]3ect_of^  the  object  of  incorporation  spe- 
cified in  the  charter  or  articles  of  association  and  the  means  of 
attaining  this  object,  i.  e.^  <-1i<=-  nr.rpnraf-P  fupds  jind  property. 
Roughly  speaking,  the  general  result  of  these  relations  is. jhat 
the~CoipoTaieTunas"Becoini5~a  so-calleH"  trust  fund,  set  apart 
foFthe'aYtajr^gjrft^of^  object  of  incorpgratiori.^'  *~  *  * 
*  'The  general  oullme*Ts^tfiris :  TEe"  state  liias  the  power  or 
tight  to  enforce  the  application  of  these  funds  to  the  objects 
of  incorporation,  at  least,  so  far  as  the  public  is  interested  in 
their  attainment ;  the  shareholders  have  the  right  to  apply 
tKese  funds  to  these  objects;  and  the  creditors  of  the  corpora- 
tion have  the  right  to  prevent  the  diversion  of  these  funds 
from  the  objects  of  incorporation  to  , the  injury  of  creditors. 
The  resulfof^the  respective  rights  of  these  different  classes  of 
persons  is  that  corporate  property  becomes  a  fund  set  apart 
for  the  attainment  of  certain  purposes  from  \ylilcii  Xtxan. Jiot 
Be'HTverEear  without  the  consent  of  all  whose  legally  protected 
interests 'would  be  injured  by  such  diyersion." — Taylor  Pri- 
vate* Corporations,  §§  32-34, 
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THE   CAPITAL   STOCK 
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COOKE  V.  MAESHALL, 

1899.     In  the  Supreme  Court  of  Pennsylvania.     191  Pa.  St. 

Rep.  315-323. 

[ ^uo  -warranto  to  determine  right  to  office  of  secretary  of  ^the£har- 
tiers  ^Jemetery  vJompany.  This  company  was  created  by  act  of  1862, 
with  the  usual  corporate  powers — nothing  being  said  as  to  power  to 
have  a  capital  stock.  The  corporators  organized,  passed  a  resolution 
elTablishmg  the  cemetery  on  the  ground  designated,  "and  for  this 
purpose"  fixed  the  capital  stock  at  "$8,000,  divided  into  160  shares  of 
the  par  value  of  $50  each."  This  was  subscjj^ed,  andthe  coaaora- 
tion  proceeded  to  business.  Afterward  increases  were  made,  first  to 
$'50,000,  and  la'ter  10^50,000.  In  180;^.  at  an  inforrrial  meeting  of 
some  of  the_sh^reholdjiji^jtlieJ3oatd,.was jjicxeasedJ^^^  five  to  seven  ' 
members,  and  Cooke  was  elected  secretary ;  to  |^psp  art.<^  "[VrarsViall 
protested,  and  later  tie,  jn_cormection^yjth  other  membe  organized 
a  rTeW  bO^rd,  wholly  ignoring  all  idea  of  corporate  stock,  elected  "as- 
sOciates"  and  oriicerSi_an3~Margliali  iias  ever^siiicFlflainieSriQJafi  sec- 
retai-y ,  aildnob'faine3.pQS&e?,§ioriofjhe^^al  and  books  of  the  company. 
THe~stock'board ,  however,  continued  to  control  the  management  of 
the  cemetery".  CookeJarougMffie^TFand  obtained  judgment  "below. 
MafsttKH-S^ealed.]       "  ~        ' 

Green,  J.  »  *  *  The  question  then, ja,  was  tbfi  Q.r^pi'inal  creation 
and  issue  of  stock  lawful,  and~rr$p,  were  the  subsequent  increases  law- 
ful ?  The  issue  was  made  for  the  purpose  of  perfoi-ming  the  original 
duty  to  establish  a  cemetery.  It  was  necessary  to  acquire  land  in  order 
to  create  the  cemetery,  and  the  corporators  adopted  the  method  of  ob- 
taining the  land  by  issuing  stock  in  payment  for  it.  It  is  not  denied 
that  the  corporation  might  have  borrowed  money  for  this  purpose, 
and  made  a  mortgage  on  the  property  to  secure  the  payment  of  it, 
although  no  such  power  was  expressly  conferred  by  the  charter.  On 
the  question  whether  capital  stock  might  be  issuedfor  the  same  piir- 
"pose^  where  thp  r\\^r\e^r  has  not-speclaliy  author"ized  fi  """pit-fil  st^'^jfi 


not  a  single  authority  is  cited  for  or  against  in  the  paper-books  of 
either  party.  I'herfe  1^  no  doubt  that  this  parlioulai'  corporation  did 
possess  full  corporate  powers,  and  there  is  also  no  doubt  that  it  was 
not  only  authorized  but  expressly  enjoined  to  create  a  cemetery  of  ,not 
less  than  thirty  acres  in  extent,  and  after  that  to  lay  it  out  into  lots  and 
plots,  arid  roads  and  walks,  and  to  do  various  other  things  neces- 
sary to  its  proper  development  as  a  cemetery.  No  method  of  raising 
money  to  acquire  the  land  and  do  these  various  things  was  provided  in 
the  charter.^  The  ordinarj'  method  in  which  siirVi  tb'"g°  ^'"°  ■^nnf  Jl 
by  the  rrpafmn  ^jlnl  [,,.,in.  of  Lapilal~5toeit7"ancl  itmay  be  argued  with 
apparent  reason  that  it   is  a  necessary  implication  from  the  grant  of 

'  Arguments  and  part  of  opinion  omitted.    Statement  abridged. 
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corporate  existence  and  powers  that  a  right  to  issue  stock  isconferrprl- 
•  *  *  In  this  case^  however,  the  charter  conters  no  power  to  issue 
any  stock,  and  for  such  a  company  as  this  no  such  power  is  needed.  It  is 
remarkable  that  it  is  so  difficult  to  find  either  text-book  discussion  of 
■  this  subject  or  adjudicated  cases.  Whether  a  corporation  without  capital 
provided  for  in  its  charter  may  create  and  issue  capital  stock  is  certainly 
a  fundamental  and  radical  matter  in  "corporation  law.  In  i  Cook  on 
Stock,  etc.,  §  279,  it  is  said,  "The  capital  stock  of  all  incorporated 
companies  is  generally  fixed  by  the  charters  which  give  them  an  exist- 
ence." Section  281,  "In  the  absence  of  express  authority  from  the 
state  a  corporation  has  no  power  whatsoever  to  increase  or  reduce  the 
amount  of  its  stock,  and  any  attempt  on  the  part  of'  the  corporation, 
either  by  the  corporate  oflScers  or  by  the  stockholders,  to  do  so  is 
wholly  illegal  and  void.  *  *  *  Where  the  attempted  increase  or 
redijction  of  the  stock  is  not  authorized  by  the  charter,  not  even  the 
nimous  assent  and  agreement  of  all  the  parties  concerned  will  le- 

lize  it."     *     *     » 

(Citing  Droitwich  P.  S.  Co.  v.  Curzon,  L.  R.  3  Ex.  35  ;^  Scoyill  v. 
Thayer,  105  U.  S.  143;  Sutherland  v.  Olcott,  95  N.  Y.  93 ;  i  Mora- 
wetz,  §  434,  to  the  same  effect.) 

It  follows,  hence,  that  the  pricreasejof  stock  being  void,  all  the  elec- 
'tions  held  thereunder  since  that  time  are  void  and  confer  no  authority 
^pon  th"e^ersoas_£lected. 

This  ruling  would  dispose  of  the  present  contention,  but  it  is  per- 
haps desirable  that  the  original  creation  of  the  $8,000  of  capital  stock 
should  be  considered.  It  is  extremely  difficult  to  understand  under 
the  foregoing  decisions  how  any  issue  of  capital  stock  by  this  com- 
pany can  be  regarded  as  valid.  The  company  was  chartered  to  es- 
tablish a  cemetery.  While  a  cemetery  rnrnpany  is  not-  npppggarijy  a 
religious  or  charitable  corporation.  yeT~tll  lllttii'vinstances  it  is  of  that 
character,  and  perhaps  as  a  rule  this  is  so  ;  yet  they  may  be  established 
as  merely  private  enterprises  and  carried  on  for  profit.  But,  in  either 
case,  if  the  charter  confers  no  right  or  power  to  crSate  capital  stock, 
it  is  difficult_to  understand~how  any  right  to  create  and  issue..such 
stock  has  any  existence.  If  capital  stock  may'neither  be  increased 
n5F"diminrsEe9"'wiIhout  an  express  power  to  that  ettect,  how  can~any 
stock  be  created  or  issued  when  there  is  no  capital  stock  fixed  by  the 
charter7°'ang''no"pfow"er"ls  given  to  createjt ?  In"I"CoOk  6n  Corpora- 
tions7  ?li,  the  following  definition  of  capital  stock  is  given:  "Capital 
stock  is  the  sum  fixed  by  the  corporate  charter  as  the  amount  paid  in, 
or  to  be  paid  in,  by  the  stockholders  for  the  prosecution  of  the 
business  of  the  corporation,  and  for  the  benefit  of  corporate  cred- 
itors."    »     »     * 

(Citing  Barry  v.  Merchants'  Exchange,  i  Sandf.  Ch.  280;*  Amer- 
ican Pig  Iron  S.  Co.  v.  State  Bd.,  etc.,  56  N.  J.  L.  389;  Salem  Mill 
Dam  Co.  v.  Ropes,  6  Pick.  23.) 

Now,  if  the  doctrine  of  these  cases  (and  there  are  many  more  of 
them)  be  true,  and  the  act  of  increasing  or  decreasing  the   capital 

1  Infra,  p.  764.    '  Infra,  p.  766. 
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Stock  of  a  corporation  without  specific  charter  power  to  do  so  is  a 
void  act  because  it  \s  ultra  vires ^  how  can  it  be  true  that  a  corpora- 
tion may  issue  any  capital  stock  without  having  specific  legislative 
authority  to  do  sO  ?  We  Can  not  see.  I£  it  is  ultra  vires  to  increase^ 
it  is  ultra  vires  to  issue  any  stock  tyhere  no  power  to  do  so  is  con- 
ferred by  t  fie  charter .  'Jne'power  to  create  corporate  capital  stock 
ts  a  legislative  Junction,  ancl^  iiTany  given  case^  in  order  that  such 
~stOt:k-nmy  haoe,  a  legal  existence,  the  function  must  be  exercised. 
"  Keversed. 


See.  206.     Power 'to  increase  the  capital  stock. 
See  RAILWAY  CO.  v.  ALLERTON,  85  U.  S.  (18  Wall.)  233,  swpm,  p.  442... 

Note.  See,  also:  1827,  Salem  Mill  D.  Corp.  v.  Ropes,  23. Mass.  (6  Pick.) 
23;  1854,  People  v.  Parker  .Vein  Coal  Co.,  10  How.  Pr.  (N.  Y.)  543;  1856, 
Mechanics'  Bank  v.  New  York,  etc.,  E.,  13  N.  Y.  599;  1856,  Ferris  v.  Ludlow, 
7  Ind.  517;  1865,  New  York  &  N.  H.  E.  Co.  v.  Schuyler,  34  N.  Y.  30;  1878, 
Moses  V.  Ocoee  Bank,  1  Lea  (Tenn.)  398;  1881,  Scovill  v.  Thayer,  105  TJ.  S. 
143;  1882,  Grangers',  etc.,  Ins.  Co.  v.  Kamper,  73  Ala.  325;  1884,  Sutherland 
V.  Olcott,  95  N.  Y.  93;  1889,  Cartwright  v.  Dickinson,  88  Tenn.  476;  1891, 
Jones  V.  Eailroad  Co.,  67  N.  H.  119,  234;  1895,  Einstein  v.  Rochester  Gas, 
etc.,  Co.,  146  N.  Y.  46;  1897,  Peck  v.  Elliott,  47  U.  S.  App.  605,  79  Fed.  Rep. 
10,  24  C.  C.  A.  425,  38  L.  R.  A.  616,  and  note. 

But  it  seems  that  if  the  charter  or  articles  of  association  provides  that  the 
Bt.nnk  may  hs  fiyftij  bv  the  mempers.  it  may  be  changed  from  time  to  time  by 
thejnemhers.     See.  1897.  Ji'eck:  v.  Elliott.  47  U.  S.  App.  fi05.  .SS  L.  R.  A   616. 

i^ypriBai-mrl  ahgrgs  are  void,  even  in  the  hands  ot  bona  Jide  holders:  1854, 
Pe^IevTParker  VeinDoai  Co.,  10  How.'  Pr.  (N.  *.)  543;  1865,  N.  Y.  &  N. 
H.  R.  V.  Schuyler,  34  N.  Y.  30 ;  1867,  Bruff  v.  Mali,  36  N.  Y.  200 ;  1868,  Sewell's 
Case,  L.  R.  3  Ch.  App.  131,  138;  1882,  People's  Bank  v.  Kurtz,  99  Pa.  St.  344; 
1893,  Hayden  v.  Charter  Oak  D.  P.,  63  Conn.  142;  1901,  First  Ave.,  etc.,  Co". 
V.  Parker,  111  Wis.  1,  86  N.  W.  604,  87  Am.  St.  R.  841. 

But  the  mrpnratinn  is  liable  to  an  innocent  holfler  fnr  the  tort  of  theoffleer, 
Tie  ' 


if  fie  jiaa.  clothed  wi*^*^  tVio  general  power  to  issue  stock  for  the  corporation : 
llifTDaly  V.  Thompson,  10  M.  &  W.  309;  1857,  MandleBauSTv:  North" Am. 
Min.  Co.,  4  Mich.  465;  1865,  New  York  &  N.  H.  R.  v.  Schuyler,  34  N.  Y.  30, 
49,  60;  1867,  Bruff  v.  Mali,  36  N.  Y.  200;  1868,  Re  Bahia,  etc.,  R.  Co.,  L.  R. 
3  Q.  B.  584,  595;  1873,  Tome  v.  Parkersburg  Br.  R.,  39  Md.  36;  1882,  Peoples' 
Bank  v.  Kurts,  99  Pa.  St.  344;  1889,  Allen  v.  South  Boston  R.,  150  Mass.  200; 
1892,  Ryder  v.  Bush  wick  R.,  134  N.  Y.  83;  1893,  Hayden  v.  Charter  Oak  Driv. 
Park,  63  Conn.  142 ;  1893,  Fifth  Avenue  Bank  v.  Forty-Second  St.,  etc.,  R.  Co., 
137  N.  Y.  231 ;  1897,  Cincinnati,  etc.,  R.  v.  Citizens'  Nat'l  Bank,  56  Ohio  St. 
351,  47  N.  E.  Rep.~249,  43  L.  R.A.  777;  1901,  First  Ave.  Land  Co.  v.  Parker, 
111  Wis.  1,  87  Am.  St.  R.  841,  86  N.  W.  604. 

ITnless  the  stock  is  taken  from  such  officer,  as  a  part  of  a_transaction  in 
wlueh  lieJs-pe*soiiail3Uii±erested  .aETttg-timBTT:8847T5Ioofes  v.  "Citizens'  Na- 
tionafBank,  111  U.  S.  156;  1890,  Farrington  v.  South  Boston  R.,  150  Mass. 
406;  1890,  Wilson  v.  Metropolitan  El.  R.,  120  N.  Y.  145;  1891,  Hill  v.  Jewett 
Pub.  Co.,  154  Mass.  172;  1893,  Manhattan  L.  Ins.  Co.  v.  Forty-Second,  etc., 
R.,  139  N.  Y.  146. 
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Sec.  207.     Power  to  decrease  the  capital  stock. 

DROITWICH  SALT  CO.  v.  CURZQN.» 

1867.     In  the  English  Court  of  Exchequer.     L.  R.  3  Exch. 

35-^43  • 

Kelly,  C.  B.  *  *  *  The  plaintiffs  are  a  company  which  were  in 
existence  long  before  the  passing  of  the  companies  act,  1862.  At  the 
time  of  the  passing  of  that  act,  or  rather  a  short  time  afterward,  when 
they  called  on  the  registrar  to  register  them  under'the  act,  their  nom- 
inal capital' was  250,000/.  But  this  capital  was  then  farther  stated  to 
be  "in  10,000  shares  of  25/.  each,  all  taken,  25/.  having  been  paid  on  the 
first  5,000  shares,  15/.  on  the  next  1,000  shares,  and  5/.  on  the  remaining 
4,000  shares;",  and  it  was  also-stated  that  the  last  5,000  shares  were 
issued  at  25/.  each  "for  the  sums  above  mentioned."  This  amounts 
in  substance  to  a  declaration  that  the  actual  amount  of  capital  had 
been  reduced  from  250,000/.  to  160,000/.,  thus:  theire  had  been  a  new 
issue  of  1,000  shares  on  the  original  capital  of  125,000/.  at  15/.  a 
share,  and  two  subsequent  issues  of  4,000  shares  at  5/.  each.  The 
aggregate  amount  subscribed  was,  therefore,  160,000/.,  and  this  was 
the  real  capital  of  the  company,  although  their  nominal  capital 
amounted  to  250,000/.  It  is  said  that  the  words  in  the  requisition  for 
registi-ation,  "the  last  5,000  shares  were  issued  at  2^1.  each,  for  iAe 
sums  above  mentioned  "  amount  to  a  statement  that  these  shares  were 
to  be  considered  as  fully  paid  up.  Probably  this  is  so,  and  at  all 
events  the  registrar  entered  the  company  on  the  register,  whether  by 
inadvertence  or  otherwise,  under  the  act  of  1862,  in  the  manner 
above  described.  Subsequently  he  was  called  upon  to  register  a 
further  change  in  the  amount  of  capital.  Resolutions  were  passed 
reducing  the  capital  to  100,000/.  in  10,000' fully  paid-up  shares  of  10/. 
each.  These  resolutions  were  sent  to  the  registrar  and  were  recorded 
by  him.  In  fact,  he  ought  to  have  refused  to  record  them.  He  did, 
however,  perhaps  per  incuriam,  enter  the  reduction  of  capital.  Then 
he  was  called  upon  to  register  an  increase  of  this  reduced  capital  frona 
100,000/.  to  125,000/.  Notice  was  duly  given  to  him  of  the  proposed 
increase,  but  he  refused  to  record  the  notice  or  the  amount  of  the 
increase.  Had  he  done  so,  then  taking  all  the  entries  together  as  rep- 
resenting the  constitution  and  condition  of  the  company,  the  entry  of 
125,000/.  would  have  amounted,  in  fact,  to  an  entry,  not  of  an  increase, 
but  of  a  reduction  of  the  nominal  capital  of  250,000/.,  as  originally 
registered,  to  125,000/.  The  question,  therefore,  really  is,  whether 
the  company  were  entitled  to  reduce  their  nominal  capital  and  to  call 
upon  the  registrar  to  enter  on  the  register  a  minute  of  that  reduction? 

Now,  in  the  case  of  a  company  formed  under  the  act  of  1862,   and 

'  Facts  sufflciehtly  stated  in  the  opinion,  part  of  -which  is  omitted.  Also 
arguments,  and  concurring  opinions  of  Bramwell,  Channell  and  Piggot, 
Barons,  are  omitted. 
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also  in  the  case  of  a  company  already  formed,  which  afterwards  is 
registered  under  the  act,  it  is  imperative  on  the  registrar  to  enter  on 
the  register  the  amount  of  nominal  capital.  With  regard  to  compa- 
nies limited  by  shares  formed  under  the  act,  section  8  enacts  that  the 
memorandum  of  association  shall,  among  other  things,  contain  "the 
amount  of  capital  with  which  the  company  proposes  to  be  registered, 
divided  into  shares  of  a  certain  fixed  amount,"  and  before  registration 
the  registrar  (who  has  to  give  a  certificate  which  is  to  be  conclusive 
evidence  that  all  the  requisites  of  the  act  in  respect  of  registration 
have  been  complied  with)  must  satisfy  himself  that  the  matter  to  be 
registered — the  memorandum  of  association — contains  all  the  elements 
prescribed  by  the  different  clauses  of  section  8,  and  no  alteration  in 
any  one  of  these  elements  can  be  made  unless  expr'essly  authorized 
(section  12).  The  law  is  the  same  where  an  existing  company  ap- 
plies for  registration.  Section  183  provides  that,  previous  to  registra- 
tion, a  statement  of  "the, nominal  capital  of  the  company,  and  the 
number  of  shares  into  which  it  is  divided,"  is  to  be  delivered  to  the 
registrar,  and  his  certificate  of  incorporation  is  to  be-conclusive  evi- 
dence (section  192)  that  all  the  requisitions  in  the  act  contained  in 
respect  of  registration  have  been  complied  with.  It  is  quite  clear, 
therefore,  that  the  nominal  amount  of  capital,  and  the  number  of 
shares  into  which  it  is  divided,  must  be  stated  to  the  registrar,  by 
whom  that  amount  must  then  be  entered  on  the  register. 

We  next  have  to  consider  whether  an  existing  company,  when  once 
registered,  have  any  power  under  the  act  of  1862  to  give  effect  to  a 
provision  contained  in  their  original  deed  of  settlement  to  reduce  their 
capital.  Now,  there  is  an  express  power  given  to  increase  capital 
(section  12),  but  nowhere  can  there  be  found  an  express  provision 
pointing  to  a  power  to  reduce,  after  once  the  nominal  amount  of  cap- 
italkhas  been  I'egistered.  Is  it  then,  the  effect  of  the  sixth  clause  of 
section  196,  to  enable  a  company  existing  before  the  act,  and  register- 
ing under  it,  to  exercise  the  power  of  reducing  their  capital ;  or  rather, 
is  it  the  effect  of  that  article  to  legalize  the  continuance  of  a  power 
already  possessed  under  the  original  deed  of  settlement  or  articles  of 
association .?  The  language  of  the  sixth  clause  is  as  follows  (his  lord- 
ship read  the  clause),  and  as  far  as  that  language  goes  it  is  not  con- 
tended that  there  is  anything  in  it  to  render  lawful  a  reduction  of 
capital.  But  there  follows  a  proviso  inthese  terms:  "Nothing  herein 
contained  shall  derogate  from  any  power  of  altering  its  constitution 
or  regulations  which  may  be  vested  in  any  company  registering  under 
this  act  in  pursuance  of  this  part  thereof  by  virtue  of  any  act  of  par- 
liament, deed  of  settlement,  etc.,  constituting  or  regulating  the  com- 
pany." Now,  in  construing  this  proviso,  I  take  it  that  before  the 
word  "power"  we  ought  to  introduce  the  word  "lawful,"  and  that 
the  proviso  means  that  nothing  in  the  act  is  to  derogate  from  any 
"lawful  power"  before  possessed  by  any  company. 

Is  this  power  of  reduction,  then,  a  lawful  power,  a  power  which 
could  be  exercised  consistently  with  justice,  and  with  the  objects  of  the 
act .'  If  it  applies,  we  must  remember,  to  a  company  where  the  whole 
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amount  of  the  shares  has  been  paid  up,  there  is  no  reason  why  it 
should  not  apply  to  a  company  where  a  portion  only  of  the  nominal 
amount  registered  has  been  paid  up,  and  the  shareholders  are  liable 
to  contribute  for  the  remainder.  Now,  it  is  impossible  to  contend  that 
a  company  registered  with  a  nominal  capital  of  250,000/.,  made  up  of 
25/.  shares,  of  which  say  only  15/.  or  20/.  is  paid,  should  have  power 
to  enforce  the  registrar  to  register  resolutions  reducing  their  capital  to 
the  amount  actually  paid  up.  If  such  a  proceeding  were  permitted, 
the  shareholders'  liability  would  be  limited,  not,  as  was  intended,  by 
the  amount  of  their  shares,  but  by  the  amount  of  the  already  paid-up 
portion  of  their  shares.  Justice,  the  language  of  the  act  and  the  inten- 
tion of  the  legislature  alike  forbid  an  interpretation  which  would  lead  to 
such  a  result.  I,  therefore,  think  that  the  nominal  capital  of  this  com- 
pany having  been  registered  at  250,000/. ,  it  was  not  competent  to  the 
plaintiffs  to  reduce  that  capital.  The  registrar  should  not  have  regis- 
tered the  resolutions  making  that  reduction,  and  when  he  was  called 
on  to  make  a  further  entry  which  would  have  affirmed  the  previous 
improper  reduction  of  capital,  he  was  justified  in  declining  to  make 
it.     The  defendant,  therefore,  is  entitled  to  our  judgment. 

NoU.  See,  also :  1856,  Ferris  v.  Ludlow,  7  Ind.  517 ;  1896,  Niagara  Shoe 
Co.  V.  Tobey,  71  111.  App.  250;  1897,  In  re  Colmer,  1  Ch.  524;  1897,  Shoe- 
maker V.  Washburn  L.  Co.,  97  "Wis.  585 ;  1897,  Peck  v.  Elliott,  47  U.  S.  App. 
605,  38  L.  R.  A.  616;  1898,  In  re  National  Dwellings'  Soc,  78  L.  T.  (N.  S.)  144; 
1903,  Hodge  v.  U.  S.  Steel  Corp.  —  N.  J.  — ,  60  L.  E.  A.  742. 


Sec.  208.     Nature,  function  and  purpose  of  capital  stock. 

BAERY  v.  MERCHANTS'  EXCHANGE  COMPANY.' 

1844.     In  the  Court  of  Chancery  op  New  York,     i  Sandford's 
Chancery  (N.  Y.)  Rep.  280-318. 

[The  Merchants'  Exchange  was  incorporated  in  1823,  with  a  capi- 
tal stock  not  to  exceed  $1,000,000;  it  was  authorized  to  purchase, 
hold  and  convey  so  much  real  estate  and  to  erect  such  buildings  as 
the  body  corporate  might  deem  necessary  or  proper  for  the  purpose, 
and  receive  the  rents  and  profits  thereof,  and  divide  the  same  amongst 
the  stockholders  at  such  times  as  the  company  might  deem  expedient; 
power  to  make  by-laws  was  given,  and  the  act  was  to  be  favorably 
construed  for  all  beneficial  purposes ;  $230,000  of  stock  was  subscribed 
and  paid  and  the  exchange  built  at  a  cost,  including  the  lot,  of 
about  $250,000.  The  building  was  destroyed  in  1835  by  fire;  and  it 
was  determined  to  build  a  new  and  much  larger  one ;  subscriptions 
were  called .  for  the  rest  of  the  stock;  this  was  soon  taken,  and  the 
amount  received  therefrom  invested  in  more  land  ;  then  it  was  deter- 
mined to  borrow  money — in  all  $700,000 — by  the  issue  of  bonds  to 
that  extent,  secured  by  mortgage  upon  the  property ;  this  was  done  and 
the  property  conveyed  by  deed  of  trust  to  K.,  to  hold  for  the  bond- 

'  Statement  greatly  abridged ;  arguments  and  much  of  opinion  omitted. 
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holders.  The  company  made  default  in  payment  of  its  debts  and 
its  property  was  taken  possession  of  by  K.  Barry  had  performed  work 
in  the  construction  of  the  new  building  to  the  amount  of  about  $10,000 
— of  which  $7,400  had  been  paid  in  cash,  $1,000  in  bonds,  and  $1,600 
remained  unpaid ;  for  this  he  sued  and  obtained  judgment,  which  could 
not  be  paid.  He  brought  his  bill,  alleging  that  the  company  had  no 
right  to  issue  bonds,  and  asking  that  the  tnistees'  title  be  set  aside,  the 
bonds  canceled,  and  a  receiver  be  appointed,  etc.] 

Sandford,  V.  C.  *  *  *  It  was  argued  that  the  amount  fixed 
as  the  capital  stock  of  the  corporation  was  an  absolute  restriction 
upon  the  amount  and  value  of  the  property,  both  real  and  personal, 
which  they  may  hold  permanently. 

Some  modifications  of  this  position  at  once  forced  themselves  upon 
the  attention  of  the  counsel.  If  the  capital  were  the  limit  of  the  prop- 
erty of  ■the  corporation  they  could  make  no  dividends  or  profits,  for 
those  are  beyond  the  capital.  Again,  in  the  ever-varying  and  fluctu- 
ating values  of  all  descriptions  of  property,  a  corporation  that  was 
within  its  capital  last  year,  may,  without  a  single  new  purchase  or 
expenditure,  be  worth  this  year  twenty  per  cent,  beyond  its  capital  by 
the  increased  value  of  the  same  property. 

Hence  the  learned  counsel  were  driven  to  rest  their  point  upon  a 
designedly  permanent  increase  of  property  beyond  the  capital  of  the 
company.     Still  the  rule  encountered  difficulties. 

The  object  of  corporators  in  all  moneyed  and  business  corporations 
is  to  make  greater  profits  than  they  can  command  by  the  separate  use 
of  the  same  amount  of  capital.  They  put  in  their  money,  the  capital 
stock,  for  the  very  purpose  of  having  it  increase  in  value,  and  more 
rapidly  than  in  private  adventures.  And  we  have  seen  that  unless 
positively  enjoined  by  their  charters,  there  is  nothing  to  require  them 
to  divide  the  increase  annually,  or  in  any  given  time. 

It  was  argued  that  in  this  particular  case  the  design  was  one  not 
referring  to  profits  for  ultimate  division,  but  it  was  a  permanent  and 
solid  investment  of  profits  which  never  could  be  divided,  and  which 
became  an  essential  and  integral  portion  of  the  real  capital  of  the 
company.  That  the  exchange  was  an  unit,  indivisible,  and  composed 
of  the  capital  stock  and  nearly  as  much  more;  the  latter  being  added 
in  anticipation  of  earnings  or  profits,  and  the  whole  incapable  of  par- 
tition or  division. 

On  this  subject  of  the  capital  stock  of  a  corporation,  the  elementary 
treatises  are  comparatively  barren. 

It  is  the  aggregate  amount  of  the  funds  of  the  corporators^  ■which 
are  combined  together  under  a  charter  for  the  attainment  of  some 
common  object  of  -public  convenience  or  -private  utility.  This  amount 
is  usually  fixed  in  the  act  of  incorporation^  although  we  have  seen  in 
the  statutes  of  1823,  one  exception  to  this  practice.  It  is  thus  limited, 
in  reference  to  the  convenience  of  the  intended  corporators .,  and  for 
the  inform.ation  and  security  of  the  public  at  large.  To  the  corpo- 
rators, it  prescribes  the  amount  and  subdivisions  of  their  respective 
contributions  to  the  common  fund;  the  voice -which  each  shall  have  in 
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its  control  and  management ;  and  the  apportionment  of  the  jbrojits  oj 
the  enterprise.  To  the  community^  it  announces  the  extent  of  the 
means  contributed  and  forming  the  basis  of  the  dealings  of  the  cor- 
porate body,  and  enables  every  man  to  judge  of  its  ability  to  meet  its 
engagements  and  perform  what  it  undertakes.  And  when,  as  in 
most  instances,  the  statute  requires  the  stock  to  be  paid  in  before  the 
corporation  can  transact  business,  security  to  those  contracting  with  it 
is  thereby  superadded  to  the  information  of  its  resources.  These  ob- 
jects, for  the  public  benefit,  are  sometimes  defeated  by  fraud  and  de- 
ception, but  they  are  such  as  the  legislature  have  in  view  in  limiting 
the  amount  of  capital  stock,  and  requiring  a  specified  sum  or  propor- 
tion to  be  paid  in. 

One  further  consideration  dictates  the  amount  thus  fixed.  This  is 
the  probable  and  reasonable  extent  of  the  means  requisite  to  the  ac- 
complishment of  the  end  proposed,  qualified  in  many  cases  by  the 
unwillingness  of  the  legislature  to  create  these  artificial  beings  with 
an  undue  amount  of  capital. 

As  no  Certain  rule  can  be  devised  by  which  to  estimate  the  means 
necessary  to  effect  all  the  purposes  of  a  contemplated  incorporation, 
the  amount  of  the  capital  in  each  case  must  be  fixed  iii  reference  to 
the  considerations  which  I  have  just  enumerated,  without  any  inten- 
tion or  expectation  in  ordinaiy  cases  of  limiting'to  that  sum  the  aggre- 
gate property  which  the  corporation,  when  its  capital  is  paid  in  and  its 
operations  commenced,  shall  from  time  to  time  possess  or  own.  This 
is  peculiarly  true  of  the  numerous  incorporations  which  have  sprung 
into  being  under  the  magic  influence  of  the  enterprise  and  ingennity 
of  our  citizens,  and  in  which,  from, their  boldness  or  novelty,  it  was 
impracticable  for  human  foresight  to  calculate  the  requisite  means. 

It  is  true  that  in  one  instance  the  authors  of  a  most  excellent  treatise 
on  corporations  have  spoken  of  capital  stock,  and  the  amount  of  prop- 
erty which  they  shall  hold,  as  if  they  were  synonymous  terms ;  but 
they  have  said  on  a  previous  page,  that  every  corporation  aggregate 
has  incidentally  at  common  law  a  right  to  take,  hold  and  transmit  in 
succession,  property  real  and  personal  to  an  unlimited  extent  or 
amount,  i  Angell  &  Ames  on  Corp.  87,  ch.  5,  §  i ;  i  Kyd  on  Corp. 
76,  78;  I  Black.  Comm.  475;  2  Kent's  Comm.  277,  2d  ed.,  and  a 
host  of  authorities  are  to  the  same  effect.  Angell  &  Ames  also  add 
that  "tbe  statutes  of  mortmain  make  no  mention  of  personal  property, 
and  hence  in  England  the  power  of  corporations  aggregate  to  take 
such  property  remains  in  general  unlimited,  unless  restrained  by  the 
charters  or  acts  of  parliament  establishing  them."  Treatise  on  Corp., 
90,  92.     And  see  i  Kyd  on  Corp.  104. 

The  capital  stock  of  a  corporation  is,  like  that  of  a  co-partnership 
or  joint  stock  company,  the  atnount  which  the  partners  or  associates 
put  in  as  their  stake  in  the  concern.  To  this  they  add  upon  the  credit 
of  the  company,  from  the  means  and  resources  of  others,  to  such 
extent  as  their  own  prudence  or  the  confidence  of  such  other  persons 
will  permit.  Such  additions  create  a  debt;  they  do  not  form  capital. 
And  if  successful  in  their  career,  the  surplus  over  and  above  their 
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capital  and  debts  becomes  profits,  and  is  either  divided  among  the 
■partners  and  associates,  or  used  still  farther  to  extend  their  opera- 
tions. 

The  proposition  that  a  corporation  is  limited,  even  in  its  permanent 
ownership  of  property,  to  the  amount  fixed  as  its  capital,  is  entirely 
new,  and  has  not  the  sanction  of  authority  or  reason.  The  custom  of 
retaining  the  profits,  which  I  have  before  mentioned,  has  been  long 
continued,  and  has  worked  in  many  of  our  corporations,  and  espe- 
cially in  banking  institutions,  an  increase  of  their  solid  property  and 
estate,  as  permanent  as  any  that  has  been  inferred  in  this  case.  Not 
that  such  increase  has  in  those  instances  been  so  invested  and  mingled 
with  the  fruits  of  the  original  capital  as  to  become  indivisible  there- 
from ;  but  the  increase  has  in  many  of  the  instances  been  as  fixed  and 
permanent  as  the  capital  itself,  and  with  no  purpose  or  probability  of 
its  being  returned  to  the  stockholders  until  the  concern  should  be 
wound  up  voluntarily,  or  by  the  expiration  of  the  ch'arters.  Some 
further  illustration  of  this  question  will  occur  in  connection  with  the 
discussion  of  the  power  of  borrowing  after  the  payment  of  the 
capital. 

Second.  The  second  theory  of  the  counsel  for  the  complainant 
was,  that  the  power  of  borrowing  money  was  limited  to  the  extent 
of  the  capital  of  the  company ;  and  when  that  capital  was  fully 
paid,  the  power  ceased,  except  for  mere  temporary  objects,  and  for 
short  periods. 

They  therefore  had  no  right  to  contract  a  permanent  debt  like  these 
mortgages.  That  if  they  did  not  expect  to  pay  the  mortgages,  it  is 
still  worse,  because  by  the  means  used  they  created,  or  attempted  to 
create,  a  public  stock  or  funded  debt. 

It  was  urged  that  on  the  latter  hypothesis  they  were  exceeding  the 
charter,  because  the  direct  consequence  is,  that  they  build  at  the  ex- 
pense of  two  millions,  and  out  of  the  rents  pay  an  interest  to  the  bond- 
holders, and  a  dividend  to  the  stockholders;  and  the  one  to  continue 
as  long  as  the  other,  being  to  all  intents  a  capital  of  two  millions. 

This  argument  is  specious,  for  if  the  building  be  worth  the  two  mill- 
ions, which  it  is  assumed  to  have  cost,  and  the  company  owes  one 
million,  their  clear  property  is  but  one  million  after  all.  Then  as  to  the 
funded  debt  or  stock  created  and  secured  by  these  mortgages.  The  fifth 
section  of  the  act  of  incorporation  was  referred  to  as  prohibiting  this 
mode  of  effecting  a  loan.  That  section  declares  that  the  act  shall  not 
be  construed  to  authorize  the  dealing  or  trading  in,  or  the  purchase  or 
sale  of  any  stock  or  funded  debt  created,  or  to  be  created,  under  any 
law  of  the  United  States,  or  of  any  particular  states 

If  the  resemblance  between  these  bonds  and  such  stock  or  funded 
debt  were  complete  in  all  things,  this  section  would  have  no  applica- 
tion to  the  borrowing  of  money  upon  their  issue.  But,  in  truth,  the 
resemblance  is  very  faint.  The  bonds  were  printed  or  engraved,  and 
had  coupons  attached  for  convenience  in  the  collection  of  interest. 
There  the  likeness  ceased.     These  bonds  were  sealed  obligations  of 

49— WiL.  Casks. 
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the  company,  bonds,  in  the  technical  sense  of  the  word,  and  secured 
not  by  the  public  faith,  or  the  mere  corporate  liability,  but  by  mort- 
gages on  real  estate. 

But  it  was  contended  that  the  unrestricted  power  of  borrowing, 
which  the  company  claims  for  effecting  the  purposes  of  its  charter, 
virtually  confers  upon  the  corporation  unlimited  power.  That  the 
purposes  of  the  charter  would',  in  this  instance  at  least,  be  no  restraint, 
because  they  could  embrace  accommodations  for  every  description  of 
commercial  business,  and  the  extent  of  their  credit  would  be  equally 
ineffectual,  for  there  would  be  no  limit  to  that,  except  in  the  prudence 
of  the  lender,  and  finally,  that  no  such  extravagant  authority  was 
granted  to  this  corporation,  expressly  or  by  implication,  aiid  it  is  con- 
trary to  the  spirit  and  policy  of  our  laws  and  institutions. 

This  whole  argument  is,  in  my  judgment,  unsound.  The  danger 
of  inordinate  accumulation  of  property  and  consequent  overshadow- 
ing power  is  wholly  fallacious.  The  whole  extent  of  the  corporate 
cred:*;is,  in  truth,  measured  and  controlled  by  its  capital.  Every  ad- 
dition to  its  means  beyond  its  paid-up  capital  (leaving  profits  out  of 
view)  must  be  by  gift  or  contract,  and  if  by  contract,  a  debt  ensues. 
If  a  corporation  with  a  million  of  capital  succeeds  in  running  into 
debt  two  millions  it  has  no  more  solid  property,  and  is  intrinsically  worth 
no  more  than  before,  unless  the  property  obtained  on  credit  is  worth 
more  than  it  cost,  and  then  the  increase  of  property  is  only  such  ex- 
cess of  value.  And  if  worth  less  than  cost,  then  the  company  has  by 
the  operation  sunk  a  part  of  its  capital. 

All  experience  shows  that  the  financial  management  of  corporations 
is,  in  general,  less  judicious  and  safe  than  that  of  individuals.  Hence 
losses  are  likely  to  ensue  from  expansions  upon  credit ;  and  the  far- 
ther such  credit  is  pushed  by  any  corporation,  the  greater  the  danger 
that  such  losses  will  impair  and  finally  consume  its  capital.  The 
lenders  of  money  are  usually  sagacious  enough  to  protect  their  inter- 
ests when  dealing  with  corporations  as  well  as  with  individuals ;  -and 
few  would  lend  money  to  a  company  which  already  owed  debts 
greatly  exceeding  its  whole  capital  stock,  however  flattering  in  ap- 
pearance the  investment  might  be.  The  laws  of  trade  have  placed 
an  impassable  barrier  to  the  power  of  corporate  borrowing,  in  the  ten- 
dency of  such  institutions  to  make  an  improvident  use  of  exuberant 
means,  and  in  the  caution  and  prudence  of  capitalists.  It  is  utterly 
impossible  for  a  corporation  with  a  known  limited  capital  to  accumu- 
late by  means  of  its  credit  the  gigantic  property  and  power  which 
the  imagination  of  the  counsel  portrayed.     *     *     * 

In  this  case,  then,  I  am  satisfied  that  the  Merchants'  Exchange 
Company  were  authorized  by  law  to  borrow  money  for  the  comple- 
tion of  their  building,  to  the  extent  adopted  by  them,  and  to  secure  its 
repayment  by  their  corporate  obligations,  and  by  mortgages  on  their 
real  estate. 

I  do  not  find  that  any  limitation  contained  in  their  charter  has  been 
thereby  exceeded,  nor  that  any  condition  annexed  to  the  grant  of  their 
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franchise  has  been  broken,  nor  that  the^r.have  failed  to  perform  the 
duties  snjoined  upon  them  by  the  law,  of  their  creation.     *     *     * 
Bill  dismissed. 

JVote.  Stock  is  generally  used  synonymously  with  "shares  of  stock"  with  ue, 
and  Indicates  a  definite  proportional  interest  that  the  owner  has  in  the  manage- 
ment, dividends  and  final  distribution  of  the  surplus  assets  of  the  corporation 
upon  "dissolution.  In  England  it  seems  that  stock  is  a  fui;id  which  can  be 
divided  and  held  in  irregular  amounts,  like  the  government  stocks,  which  can 
be  bought  in  £99)4  sums,  as  well  as  any  other  sums,  while  a  share,  or  de- 
benture, is  of  a  fixed  amount,  as  f  100,  incapable  of  subdivision. — Eapalje  & 
L.  Law  Dictionary,  1224. 

Commongtock,  or  shares,  are  such  as  entitle  all  the  owners  thereof  to  equal 
(in~pl'upOr'£ion  to  number  of  shares  owned)  participation  in  the  management 
of  the  corporation,  and,  in  the  absence  of  any  preference  shares,  to  alike 
equal  portion  of  the  profits  and  assets.  The  common  shares  quite  frequently 
have  a  preference  in  the  management  of  the  corporation,  though  not  in  the 
profits. 

Preferred  stock,  or  shares,  are  such  as  entitle  the  owners  thereof  to  some 
preterenfiS  lii  the  aistribution  .of  the  profits  or  assets  of  the  corporation  over 
the  owners  of  the  common  shares.   There  may  be  various  classes  of  preferred,  . 
such  as  first  and  second,  etc.,  preferred,  with  different  kinds  of  preferences  as^* 

the  basis.     But  within  each  class  the  owners  have  equal  rights  in  proportion  •  ^ 

to  their  holdings.  The  preference  may  be  either  as  to  profits,  or  assets  when  i-^j*^  jf"'< 
dissolved,  or  both.  In  the  absence  of  special  provisions,  preferred  share-  /\,j^  l-t. 
holders  have  the  right  to  participate  in  the  management,  and  are  subject  to  ipx^^  "Vik- 
liabilities  to  the  same  extent  as  common  shareholders.  USt,y^y^ 

Guaranteed  stock,  in  the  United  States,  is  generally  given  the  same  meaning    <:^t^r*^'^ 
as  preferred — the  words  being  used  interchangeably — and  both  meaning  that    ^^y  , 
the  "preferred"  or  "guaranteed"  shareholders  shall  not  only  receive  divi-  ' 

dends  in  preference  to  the  common  shareholders,  each  year  there  are  profits 
to  divide,  but  also  that  they  will  be  entitled  to  arrears  of  dividends  for  the 
years  there  are  no  profits  earned,  whenever  subsequent  profits  are  sufficient 
to  pay  such  dividends.  1860,  Bates  v.  Androscoggin,  etc.,  R.,  49  Maine  491 ; 
1866,  Taft  v.  Hartford,  etc.,  E.,  8  R.  I.  310;  1875,  Lockhart  v.  Van  Alstyne, 
31  Mich.  76;  1881,  Boardman  v.  Lake  S.  &  M.  S.  R.,  84  N.  Y.  157;  1882,  El- 
kins  V.  Oamden,  etc.,  R.,  36  N.  J.  Eq.  233.  And  the  rule  seems  to  be  the 
same  in  England.  1857,  Henry  v.  Great  Northern  R.,  1  De  G.  &  J.  606;  1875, 
Webb  V.  Earle  L.  R.,  20  Eq.  Oas.  556.  Of  course  it  can  be  made  non-cumxilatvoe 
if  so  expressed.  1871,  Bailey  v.,  Hannibal,  etc.,  R.,  1  Dillon  174.  And  a  few 
cases  hold  it  is  non-cumulative,  unless  expressed  to  be  cumulative.  1885,  Bel- 
fast, etc.,  R.  V.  Belfast,  77  Maine  445;  1887,  Hazeltine  v.  Belfast,  etc.,  R.  Co., 
79  Maine  411.  The  term,  however,  is  also  applied  so  as  to  entitle  the  guaran- 
teed shareholder  to  payment  of  arrears  of  dividends  out  of  the  property  of 
the  company,  before  dividing  it  up  among  common  shareholders  upon  disso- 
lution. It  is  also  sometimes  applied  to  indicate  the  liability  for  dividends 
without  regard  to  there  being  any  earnings  from  which  to  pay — such  stock 
then  seems  to  be  nothing  but  an  interest-bearing  loan. 

Interest-be aringf  stock.  Some  attempts  have  been  made  to  issue  stock 
upon  condition  that  all  sun^p  paid  in  upon  it  shall  bear  interest  until  the  im- 
provement is  completed  and  profits  earned  out  of  which  to  pay  dividends ; 
such  stock  is  designated  interest-bearing  stock.  Since  there  are  no  earnings 
out  of  which  to  pay  dividends,  it  seems  that  the  interest  can  come  only  out 
of  the  capital,  if  it  is  to  he  paid  before  profits  are  earned,  and  would  there- 
fore, in  effect,  be  a  reduction  of  the  capital  to.  that  extent,  of  which  creditors 
might  complain ;  when  the  interest  is  to  be  paid  as  it  accrues,  and  before 
there  are  earnings,  such  stock  provisions  are  generally  held  to  be  void. 
1854,  Troy  &  B.  R.  Co.  v.  Tibbitts,  18  Barb.  (N.  Y.)  297,  on  307;  1861,  Mil- 
ler V.  Pitts.  &  0.  R.  Cq.,  40  Pa.  St.  237,  80  Am.  D.  570;  1867;  Painesville  &  H. 
R.  Co.  v.  King,  17  Ohio  St,  534;  1869,  Pittsburgh  &  C.  R.  Co.  v.  Allegheny 
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Co.,  63  Pa.  St.  126;  1887,  Ohio  College  of  Dental  Surgery  v.  Rosenthal,  45 
Ohio  St.  183;  1892,  Re  Sharpe,  L.  R.  1  Ch.  Div.  164. 

But  if  the  interest  is  not  to  be  paid  until  there  are  earnings  out  of  which  to 
pay,  such  provisions  will  be  held  valid,  and  if  possible  such  construction 
will  be  given  to  provisions  of  this  kind:  1853,  Wright  v.  Vt.  &  M.  R.  Co.,  12 
Cash.  (Mass.)  68:  1857,  "Waterman  v.  T.  &  G.  R.  Co.,  8  Gray  (Mass.)  433; 
1860,  McLaughlin  v.  Det.  &  M.  R.  Co.,  8  Mich.  100;  1860,  Milwaukee  &  N.  I. 
R.  Co.  V.  Field,  12  Wis.  *340;  1863,  Rutland  &  B.  R.  Co.  v.  Thrall,  35  Vt.  536; 
1872,  Richardson  v.  Vt.  &  M.  R.  Co.,  44  Vt.  613. 

Special  Stock.  "This  is  a  peculiar  kind  of  stock,  now  distinctly  provided 
for  by  statute,  but  unknown  to  the  general  laws  of  the  commonwealth  until 
1855.  Its  characteristics  are,  that  it  is  limited  in  amount  to  two-fifths  of  the 
actual  capital ;  it  is  subject  to  redemption  by  the  corporation  at  par  after  a  ' 
fixed  time,  to  be  expressed  in  the  certificates ;  the  corporation  is  bound  to  pay 
affixed  half-yearly  sum  or  dividend  upon  it,  as  a  debt;  the  holders  of  it  are  in 
no  event  liable  for  the  debts  of  the  corporation  beyond  their  stock ;  and  the 
issue  of  special  stock  makes  all  the  general  stockholders  liable  for  all  debts 
and  contracts  of  the  corporation  until  the  special  stock  is  fully  redeemed. 
Statutes  1855,  ch.  290;  1870,  ch.  224,  §§  25,  39,  cl.  4;  Pub.  Stats.,  ch.  106,  §§  42, 
61,  cl.  3;  Williams  v.  Parker,  136  Mass.  204,  207."  Allen,  J.,  in  1885,  Amer- 
ican Tube  Works  v.  Boston  M.  Co.,  139  Mass,  5,  on  9  .  See,  also,  1886,  Reed 
v.  Boston  M.  Co.,  141  Mass.  454.  This  sort  of  stock  seems  to  be  confined  to  Mas- 
sachusetts, although  other  states  have  recognized  redeemable  stock.  See 
1875,  Totten  v.  Tison,  54  Ga.  139;  1879,  Culver  v.  Reno  Real  Estate  Co.,  91 
Pa.  St.  367. 

For  a  valuable  note  upon  the  subject  of  Preferred,  Chiaranieed,  Interest-Bear- 
ing, and  Special  Stock,  see  27  L.  R.  A.  136. 

.  .JjEfiasiiry  stOfik.  This  is  a  term  used  to  designate  that  part  of  the  authorized 
stock  left  (after  the  required  statutory  amount  for  commencing  business  has 
been  subscribed)  in  the  possession  of  the  corporation  to  be  issued  in  the  future 
by  sale  by  the  corporation  or  upon  further  subscription ;  it  is  also  applied  to 
the  stock  that  has  once  been  issued,  but  surrendered  or  forfeited  to  the  corpo- 
ration, and  which  may  be  reissued.  See,  1890,  Ailing  v.  Wenzel,  133  111.  264,  on 
269.  When  the  holding  of.such  stock  by  the  corporation  in  this  way  is  legal,  it  is 
not  merged,  but  lifeless ;  it  can  not  be  voted,  nor  draw  dividends ;  but  may 
be  sold  at  the  face  or  the  market  value.  See  1  Cook  Corporations,  §  314,  and 
cases  cited. 

Deferred  stock,  or  bonds,  are  those  upon  which  payment  of  dividends  or 
interest  is  expressly  postponed  until  some  other  class  of  owners  of  stock, 
bonds  or  other  obligations  are  paid.     1  Cook  Corp.,  §§  14,  762. 

Founders'  shares  are  such  as  are  issued  to  the  promoters  or  founders  of 
the  corporation,  and  which  entitle  the  holders  to  all  the  profits  after  certain 
fixed  maximum  dividends  are  paid  to  the  other  shareholders ;  though  deferred 
until  the  ordinary  dividends  are  paid  to  the  other  shareholders,  they  some- 
times become  enormously  valuable.  For  the  usual  provisions  of  such,  see  1 
Cook  Corp.,  §  14,  pp.  52,  53,  giving  forms,  and  citing,  1893,  Re  MacDonald,  etc., 
Co.,  69  L.  T.  R.  567;  1895,  Re  London,  etc.,  Corp.,  73  L.  T.  R.  280;  1896,  Re 
New  Transvaal  Co.,  75  L.  T.  R.  272;  1897,  Re  London,  etc.,  Ltd.,  77  L.  T.  R. 
146. 

Debenture  stock  does  not  mean  shares  of  stock,  but  is  the  English  form  of 
bond,  evidenced  generally  by  a  certificate  representing  a  portion  of  a  lump 
debt,  which  may  or  may  not  be  secured  by  mortgage.  A  similar  security  is 
issued  in  this  country  sometimes  by  a  corporation  giving  a  bondholder  a  cer- 
tificate entitling  him  alone  to  a  certain  sum  with  interest  on  exchange  for 
cpupon  bonds  delivered  to  the  company — like  the  United  States  government 
registered  bond.  For  further  descriptions  and  forms  see  1  Cook  Corp.,  §§  14 
and  777. 

Scrip,  is  a  certificate  that  the  owner  is,  or  will  be,  upon  the  performance  of 
some  condition,  entitled  to  a  share  of  something,  as  land,  stock  or  other  prop- 
erty. In  England  it  certifies  that  the  holder  will  be  entitled  to  certain  shares 
of  stock  when  unpaid  installments  are  paid.    1  Cook  Corp.,  §  14,  citing,  1876, 
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Goodwin  v.  Robarts,  L.  R.  1  App.  Cas.  476.  A  form  of  stock  scrip  is  given 
in  full  in,  1865,  Brown  et  al.  v.  Lehigh  Coal  and  Navigation  Co.,  .49  Pa.  St. 
270,  on  p.  272 ;  a  form  of  scrip  dividend  issued  by  the  New  York  Central  and 
Hudson  R.  Co.  is  given  in  full  in,  1874,  Baily  v.  Railroad  Company,  89  U.  S. 
(22  Wall.)  604,  on  608.  See,  also,  1884,  Gordon  v.  Richmond,  etc.,  R.  Co.,  78 
Va.  501,  on  506.  For  a  discussion  of  the  natureof  land  scrip  see,  1892,  Rogers, 
etc.,  V.  N.  Y.  &  T.  Land  Co.,  134  N.  Y.  197.  See,  also,  1  Cook  Corp.,  §  535,  and 
Angell  and  Ames  Corp.,  ch.  vi..  Proprietors  of  Common  and  Undivided 
Lands. 

'  Watered  stock,  is  stock  which  upon  its  face  purports  to  have  been  paid  for 
I  at  its  full  face  value,  but  which,  in  fact,  has  been  issued  without  the  corpora- 
tion receiving,  or  having  the  right  to  demand,  the  full  face  value  either  in 
'money,  property  or  service. 

Spurious  or  overissued  stock,  is  such  as  is  issued  in  excess  of  the  amount 
authorized.     Such  stock  is  void.     See  note  p.  763. 
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1892.     In  the  Supreme  Court  of  Alabama.    99  Ala.  Rep.  1-12, 
42  Am.  St.  Rep.  17. 

[Proceeding  by  the  insurance  company  to  be  released  from  taxation 
upon  $51,000  worth  of  stock  of  the  Montgomeiy  Bank  owned  by  it. 
The  law  under  which  plaintiff  was  organized  authorized  insurance 
companies  "to  invest  their  money  in  real  and  personal  property,  stocks 
or  choses  in  action  and  to  sell  the  same."  The  tax  law  provided  for 
a  tax  upon  the  capital  stock  of  corporations,  except  such  portions  as 
may  be  invested  in  property  which  is  otherwise  taxed  as  property,  but 
when  such  corporation  shall  pay  taxes  on  its  shares,  or  the  same  is 
paid  by  shareholders,  such  corporation  shall  pay  taxes  only  on  its  real 
and  personal  property.  The  insurance  company  claimed  that  $51,000 
of  its  capital  stock  was  invested  in  that  much  of  the  capital  stock  of 
the  bank,  and  the  bank  had  already  paid  the  taxes  upon  this  sum. 
The  lower  courts  decided  against  this  view,  and  this  is  the  error  as- 
signed.] 

Stone,  C.  J.  *  *  *  What  is  capital  stock  of  corporations,  and 
why  are  they  required  to  have  a  capital  stock  paid  in  } 

'■'■Capital  stock  is  the  sum  Jixed  by  the  corporate  charter  as  the 
a'mouiit  paid  in,  or  to  be  paid  in  by  the  stockholders,  for  the  prosecu- 
tion of  the  business  of  the  corporation,  and  for  the  benefit  of  cor- 
porate creditors.  The  capital  stock  is  to  be  clearly  distinguished 
from  the  amount  of  property  possessed  by  the  corporation.  *  *  * 
At  comm,on  la'w  the  capital  stock  does  not  vary,  but  remains  fixed, 
although  the  actual  property  of  the  corporation  may  fiuctuate  widely 
in  value,  and  may  be  diminished  by  losses  or  increased  by  gains.  ^' — 
Cook  on  Stock  and  Stockholders,  §  3. 

"A  stockholder  has  no  legal  title  to  the  property  or  profits  of  the 
corporation  until  a  dividend  is  declared  or  a  division  made  on  the  dis- 
solution of  the  corporation."     Ib.,%  \a. 

'  Statement  abridged ;  arguments  and  much  of  opinion  omitted. 
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"A  stockholder  in  an  insurance  company  has  the  same  rights  that  a 
stockholder  in  any  other  corporation  has."     lb.,  %  i\.a. 

"A  share  of  stock  may  be  defined  as  a  right  which  its  owner  has 
in  the  management,  profits  and  ultimate  assets  of  the  corporation. 
By  the  court  of  appeals  of  New  York  it  is  said  that  'the  right  which 
a  shareholder  in  a  corporation  has,  by  reason  of  his  ownership  of 
shares,  is  a  right  to  participate  according  to  the  amount  of  stock  in 
the  surplus  profits  of  the  corporation  on  a  division,  and  ultimately  on 
its  dissolution,  in  the  assets  remaining  after  payment  of  its  debts.'  " 
/-5.,§5. 

In  Neilerv.  Kelly,  69  Pa.  St.  403,  Justice  Sharswood  said:  "A 
share  of  stock  is  an  incorporeal,  intangible  thing.  It  is  a  right  to  a 
certain  proportion  of  the  capital  stock  of  a  corporation-^— never  real- 
ized except  upon  the  dissolution  and  winding  up  of  the  coi-poration 
— with  the  right  to  receive,  in  the  meantime,  such  profits  as  may  be 
made  and  declared  in  the  shape  of  dividends."     *     «     * 

(Citing  2  Morse  on  Banking,  669—72  ;  2  Morawetz  Corp.,  §§  787-9 ; 
Wood  v.Dummer,  3  Mason  308;   Semple  v.  Glenn,  91  Ala.  245.) 

T^Ae  foregoing  quotations  are  made  with  a  view  of  presenting 
clearly  and  fully  the  nature  and  object  of  capital  stock  in  a  corpora- 
tion. As  property  it  has  peculiar  attributes.  Collectively  it  is  the 
property  of  the  corporation,  while  the  ownership  of  the  shares  is  in 
the  shareholders.  Sale  and  disposition  of  the  shares  by  the  several 
owners  is  free  and  uhtrammeled,  save  as  the  law  or  by-laws  of  the 
corporation  may  have  prescribed  rules.  Not  so  with  the  capital 
stock.  That  is  a  security  or  pledge  the  law  exacts  as  a  condition  on 
which  it  grants  the  corporate  franchise — the  right  to  incur  liabili- 
ties for  tlie  discharge  of  which  no  responsibility  rests  on  any  natural 
person.  It  is  the,  indispensable  condition  on  which  the  law-making 
power  grants  the  franchise,  because  the  laiv  and  public  policy  so  de- 
clare. And  the  capital  stock  is  a  trust  fund ;  a  trust  for  the  benefit 
and  seczerity  of  the  corporation' s  creditors.  The  directory,  or  gov- 
erning body  of  the  corporation,  are  trustees,  charged -with  the  duty  of 
guarding  the  trust  fund,  and  preserving  it  for  the  uses  for  which  it 
was  placed  in  trust.  The  uses  art,  first,  to  meet  and  discharge  any 
liabilities  and  debts  of  the  corporation  which  disaster  may  bring 
upon  it;  and,  second,  to  restore  to  the  shareholders,  when  the  corpo- 
ration is  wound  up,  whatever  of  the  capital  stock  and  accumulated 
gains  may  remain  on  hand,  after  discharging  the  corporation's  liabili- 
ties to  creditors. 

It  is  not  intended  to  be  affirmed  that  the  governing  board  of  the 
corporation  is  required  to  keep  the  capital  stock  unemployed  in  its 
locked  vaults.  It  should  be  utilized  with  a  view  of  making  it  pro- 
ductive in  some  line  of  investment  or  operation  within  the  scope  of  its 
corporate  powers.  There  is  this  limitation  to  its  authorized  use.  It 
must  be  within  the  scope  of  the  corporate  powers,  and  must  be  done 
with  reference  to  the  interest  and  success  of  the  corporation  whose 
capital  stock  it  is.  When  this  is  the  case,  there  is  fidelity  in  the  exe- 
cution of  the  trust. 
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If  this  trast  fund  be  misapplied  to  objects  or  uses  outside  of  the 
scope  of  the  corporate  powers,  this  is  a  breach  of  trust,  and  fastens  a 
personal  liability  on  those  who  perpetrate  the  wrong,  commensurate 
with  the  injury,  if  any,  caused  by  the  misapplication.  And  persons 
receiving  the  trust  fund  so  misapplied,  knowing  it  to  be  such,  make 
themselves  trustees  in  invitum,  and  render  themselves  liable  to  the 
corporation  whose  funds  are  thus  misapplied,  or  to  the  creditors  of 
the  corporation,  for  any  diminution  the  trust  fund  may  suffer  in  the 
transaction.     *     *     * 

What  is  meant  by  the  language,  "To  invest  their  money  in  *  *  * 
stocks  or  choses  in  action,  and  to  sell  the  same?"  Will  it  or  can  it 
be  contended  that  the  authority  to  invest  in  stocks  confers  the  power 
to  subscribe  to  the  capital  stock  of  another  corporation  in  process  of 
organization  ?  And  if  it  confers  the  authority  to  subscribe  for  and 
become  a  stockholder  in  another  corporation,  in  what  description  of 
corporation  may  the  insurance  company  become  a  stockholder.''  The 
statute  employs  only  the  generic  word  stocks ;  and  that  word,  if  it 
include  bank  shares,  applies  equally  to  shares  in  all  private  corpora- 
tions. Can  the  insurance  company  invest  its  capital  stock,  and  thus 
become  a  stockholder  in  any  and  every  description  of  private  corpora- 
tion, at  the  mere  will  and  pleasure  of  its  governing  body?  The  vast 
variety  of  corporations  now  in  use  and  operation  need  not  be  referred 
to,  to  show  to  what  extreme  results  this  interpretation  would  lead. 
Railroads,  telegraph  lines,  telephones,  express  companies,  mining  and 
manufacturing  enterprises,  these  are  only  a  few  of  the  numerous 
subjects  of  incorporation  under  the  law.  Can  an  incorporated  insur- 
ance company  under  our  statute  subscribe  for  stock  in  the  organiza- 
tion of  each,  all,  or  any  of  the  numerous  corporations  now  so  common 
in  human  transactions?     The  statute  has  a  different  meaning. 

Stocks — shares  in  corporations — have  come  to  be,  in  a  large  degree, 
subjects  of  commercial  dealing  and  speculation.  The  newspapers 
contain  tables  of  the  ruling  prices  of  stocks,  as  their  market  value 
fluctuates.  These  notices  refer  to  the  shares  of  stock  in  organized 
corporations.  Their  sale  neither  increases  nor  diminishes  the  capital 
stock  in  the  corporation ;  it  neither  adds  to,  nor  takes  from  the  corpo- 
ration one  dollar  of  its  stock.  It  simply  changes  its  ownership  fro 
tanto.  The  capital  remains  in  the  corporation  intact,  and  the  security 
it  furnishes,  and  is  intended  to  furnish,  the  creditors  of  the  corporation 
remains  unimpaired. 

When  we  speak  of  capital  stock  of  a  corporation,  we  are  imder- 
stood  to  refer  to  the  sum  subscribed  in  its  organization.  When  we 
speak  of  stock,  we  mean  the  certificates  issued  by  the  corporation  to 
the  shareholders,  which  certificates,  like  titles  to  property,  furnish  the 
evidence  of  ownership  of  the  shares  of  stock.  Capital  stock  is  the 
aggregate  of  money  or  other  valuable  thing  contributed^  or  -paid  into 
the  common  treasury  as  a  condition  of  the  exercise  of  corporate  func- 
tions, and  a  security  for  their  faithful  and  prudent  exercise.  It  is 
the  property  of  the  corporation,  charged  -with  a  trust,  it  is  true; 
but  nevertheless,  in  its  possession  and  under  its  control.      The  stock, 
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stocks  or  shares  of  stock  do  not  belong  to  the  corporation.  They 
belong  to  the  shareholders  and  are  exclusively'  under  the  individual 
control  of  the  several  owners.  The  stocks  which  the  statute  author- 
izes insurance  companies  to  invest  their  money  in  can  not  mean  capi- 
tal stock  owned  and  to  be  held  by  the  corporation.  This,  we  have 
seen,  is  a  trust  fund.  It  means  the  stock  owned  by  stockholders, 
usually  evidenced  by  stock  certificates.  Stock,  as  a  subject  of  com- 
mercial dealing,  is  what  the  legislature  meant  in  the  statute  we  are 
interpreting.  The  very  connection  in  which  the  word  is  used  in  the 
statute  confirms  this  interpretation.  "  To  invest  their  money  in 
*  *  *  stocks  or  choses  in  action,  and  to  sell  the  same,"  is  the 
language  employed.  There  is  not  even  a  comma  between  the  words 
"stocks"  and  "choses  in  action,"  nor  a  shade  of  difference  in  the 
powers  conferred  as  to  each.  The  power  to  invest  in  and  to  sell  is 
very  appropriate  language  when  applied  to  commercial  dealings.  It 
is  very  inapt,  if  the  intention  was  to  confer  authority  to  subscribe  for 
stock  in  the  formation  of  another  corporation.    *     *     * 

The  tax  is,  by  statute,  levied  on  the  capital  stock  of  corporations. 
In  the  coi'poration's  petition  to  be  relieved  of  a  part  of  the  tax  thus 
levied,  it  describes  it  as  a  tax  on  the  capital  stock.  It  avers  "That 
said  capital  stock  is  invested,  «  •  »  $5 1 ,000  thereof  in  the  capital 
stock  of  the  Bank  of  Montgomery."  The  corporation  owned  its 
capital  stock,  and,  presumptively  at  least,  did  not  own  the  shares  of 
its  capital  stock.  Hence  the  propriety  and  reasonableness  of  the  aver- 
ment that  it  was  so  invested,  and  not  shares  in  its  capital  stock,  pre- 
termitting, for  the  sake  of  argument,  its  want  of  corporate  power  to 
invest  its  capital  stock.  The  exact  and  specific  case  made  in  the  peti- 
tion is  that  the  capital  stock  of  on-e  corporation — the  thing  itself — is 
invested  in  the  capital  stock  of  another  corporation.  And,  it  may  be 
added,  this  averment  was  necessary  to  give  the  petition  a  semblance 
of  merit.  Capital  stock — the  insurance  company's  capital  stock — was 
the  subject  of  the  tax,  and  in  order  to  maintain  the  discount  or  deduc- 
tion claimed,  it  was  necessary  to  aver  and  show  that  that  specific  sub- 
ject of  taxation — rthe  capital  stock — or  some  portion  of  it,  had  been 
"invested  in  property  which  is  'otherwise  taxed  as  property."  We 
are  thus  confronted  with  the  question,  can  one  and  the  same  sum  of 
money,  at  one  and  the, same  time,  serve  the  purpose  of  capital  stock 
for  two  corporations  } 

We  have  shown  by  the  highest  legal  authority  that  the  capital  stock 
of  a  corporation  is  a  trust  fund  for  the  security  and  benefit  of  the  cred- 
itors of  tlfe  corporation,  and  that  the  managing  board  fills  the  relation 
of  trustee  for  its  preservation  and  administration.  Corporations  act- 
ing within  the  scope  of  corporate  powers,  fx  no  liability  on  their 
officers  or  on  any  one  else.  They  charge  only  the  corporation.  Hence 
the  purpose  and  policy  of  requiring  a  capital  stock  as  security  and 
indemnity  of  persons  who  become  its  creditors.  The  law-making 
power  confers  on  them  privileges — a  franchise,  a  right  to  make  con- 
tracts in  its  artificial  name  without  fastening  a  liability  on  any  nat- 
ural person — and  it  exacts  from  them  as  a  condition  on  which  it 
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grants  this  franchise-,  this  privilege  and  power.,  that  they  place  a 
capital  stock  in  safe  pledge  for  the  security  of  their  creditors-  And 
this  capital  stock  is  a  permanent  investment.,  with  no  power  in  the 
shareholder  to  withdraw  it  until  the  cor-poration  is  wound  up  and  all 
its  debts  paid.,  and  no  power  in  the  managing  board  to  permit  it  to 
be  withdrawn  at  the  expense  of  creditors.  It  is  a  trust  fund  in  the 
corporation" s  treasury,  to  be  used  only  in  its  interest,  and  whatever 
of  profit  or  emolument  it  may  yield  belongs  of  right  to  the  corpora- 
tion, its  creditors  and  shareholders.  Itniust  be  kept  within  the  cor- 
poration and  under  its  control  to  meet  the  purpose  for  which  it  was 
reqtiired  to  be  raised  and  paid  in.  It  is  not  materially  unlike  any- 
other  pledge  that  is  placed  as  a  guaranty  of  faithful  performance  of 
debt  or  duty.  It  is  a  fixed  pledge  until  the  debt  is  paid,  or  the  duty 
performed. 

Such  being  the  nature,  the  status  of  capital  stock  in  a  corporation, 
can  one  and  the  same  fund  supply  this  want  and  fill  this  condition  for 
two, corporations?  The  law  required  $100,000  of  capital  stock  as  a 
condition  on  which  it  granted  the  corporate  franchise  for  that  amount 
of  capital  to  the  Commercial  Fire  Insurance  Company,  and  the  same 
amount  from  the  Bank  of  Montgomery  as  the  condition  on  which  it 
conferred  a  similar  franchise  on  it.  Will  a  single  sum  of  $100,000 
meet  and  satisfy  this  double  demand  ?  The  law  does  not  grant 
acts  of  incorporation  in  the  undoubting  faith  and  trust  that  they  will  be 
profitably  and  successfully  administered.  If  there  was  neither  distrust 
nor  doubt,  no  guaranty,  no  pledge,  no  capital  stock  paid  in  should  be 
required.  The  law,  basing  its  action  on  experience,  requires  this 
guaranty,  this  security,  because  human  enterprises  often  miscarry.  Let 
us  suppose  that  in  the  case  before  us  disaster  should  overtake  both 
corporations,  and  it  should  become  necessary  to  exhaust  the  capital 
stock  of  each  in  the  payment'of  its  liabilities.  Is  it  not  manifest  that- 
the  $100,000  the  law  required  as  a  pledge  and  guaranty  from  each 
company  would  not  be  forthcoming?  Fifty-one  thousand  dollars  of 
the  sum  could  not  meet  the  double  demand  of  that  sum  frpm  the  re- 
spective creditors  of  the  two  companies.  One  dollar  can  not  pay 
two. 

Let  us  take  a  further  step.  If  corporation  No.  i  can,  of  its  $100,- 
000  of  capital  stock,  supply  fifty-one  of  the  $100,000  the  law  requires 
of  corporation  No.  3,  and  yet  retain  its  $100,000  of  stock,  no  sound 
argument  can  be  formulated  why  it  could  not  furnish  the  bank  with 
the  whole  $100,000  of  capital  with  the  same  result.  And  if  corpora- 
tion No..  I  can,  from  its  own  capital,  furnish  the  capital  stock  of  cor- 
poration No.  2,  why  can  not  corporation  No  2  render  the  same  service 
to  corporation  No.  3  ?  And  why  can  not  this  process  be  carried  on 
indefinitely?  Would  not  such  proceedings  be  an  utter  subversion  of 
the  purpose  and  policy  which  require  that  corporations,  as  a  condition 
of  the  franchise  they  ask  to  be  clothed  with,  shall  furnish  this  security 
for  those  with  whom  they  propose'  to  have  dealings  ?  These  ques- 
tions can  receive  but  one  answer,  and  that  answer  is,  that  corporations 
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have  no  authority  to  subscribe  their  own  capital  stock  in  the  capital 
stock  of  another  corporation  in  process  of  organization.     *     *     * 
Affirmed.     "Walker  and  McClellan,  JJ.,  dissent. 


Sec.  210.     Capital,  capital   stock,  surplus  and    franchise  distin- 
gu  ishe3^ 

PEOPLE,  Ex  Ebl.  TJ.  T.  CO.,  v.  COLEMAN.' 

1891.     In  the  Court  op  Appeals   of   New  York.     126  N.  Y. 

R-ep.  433-450- 

[Appeal  from  judgment  of  supreme  court,  dismissing  a  writ  of 
certiorari  to  review  assessment  of  trust  company's  capital.  The  com- 
pany claimed  that  all  its  cafital  stock  and  surplus  were  invested  in 
United  States  securities  and  exempt.  The  commissioners  held  that 
the  capital  stock,  the  actual  value  of  which  they  were  to  assess,  was  the 
shares,  and  they  ascertained  such  value  by  multiplying  the  nominal 
capital  by  the  market  price  of  the  shares,  and  deducted  therefrom  ten 
per  cent,  of  the  nominal  capital,  the  assessed  value  of  the  real  estate 
and  the  investments  in  the  United  States  securities.] 

Finch,  J.  The  relator  has  been  assessed  upon  an  "actual  value" 
of  its  capital  stock  derived  entirely  from  thejiiarket  value  of  its  shares. 
These  are  selling  afThelarge  premium  of  something  over  five  hundred 
dollars  for  each  share  of  one  hundred  dollars,  and  ihe  assessors  have 
concededly  taken  that  valuation,  or  the  principal  part  thereof,  as  the 
"actual  value'^  of  the  company's  stock  liable  to  taxation,  instead  of 
its  own  proved  and  established  value.  The  relator  challenges  the  as- 
sessment, and~tErough  alTlhe  proceeding  has  persistently  raised  and 
pressed  the  inquiry,  not  so  much  as  to  the  mode  or  manner  of  ascertain- 
ing value,  but  rather'as  to  what  is  the  precise  thing  to  be  valued,  whether 
the  capital  stock  of  the  company  or  the  capital  ^tock  held  in  sharesby 
the  corporators.  If  these  are  the  same,  or  in  any  just  sense  equiva- 
lents,  eitner  might  be  valued  without  substantial  error,  but  if  they  are 
not  such  we  must  determine  which  is  to  be  valued  before  we  can  solve 
the  problem  of  how  to  value  it. 

Now  it  is  certain  that  the  two  things  are  nefther  identical  nor  equiv- 
alents. The  capital  stock  of  a  company  is  one  things  that  of  the  share- 
holders  is  another  and  a  different  thing .  That  of  the  company  is 
stm^y  its  capital ,  existing  tn  money  or  froferty ,  or  both;  whilethat  of 
1  the  shareholders  is  representative,  not  merely  of  that  existing  and  tang- 
ible capital,  but  also  of  surplus,  of  dividend  earning  pouter,  affran- 
chise and  the  good  will  of  an  established  and  prosperous  business. 
The  capital  stock  of  the  company  is  awtied  and  held  by  the  company 
in  its  corporate  character ;  the  capital  stock  of  the  shareholders  they 
own  and  hold  in  different  proportions  as  individuals.       The  one 

'  Statement  abridged;  arguments  and  part  of  opinion  omitted. 
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belongs  to  the  corporation,  the  other  to  the  corporators.  The  fran- 
chise of  the  company,  which  may  be  deemed  its  business  opportunity 
and  capacity,  is  the  property  of  the  corporation,  but  constitutes  no 
part  or  eletnent  of  its  capital  stock,  while  the  same  franchise  does 
enter  into  and  form,  part,  and  a  very  essential  part,  of  the  share- 
holder's capital  stock.  While  the  nominal  or  par  value  of  the  capi- 
tal stock  and  of  the  share  stock  are  the  same,  the  actual  value  is  often 
■widely  different.  The  capital  stock  of  the  company  may  be  wholly  in 
cash  or  in  property,  or  both,  which  may  be  counted  and  valued.  It 
may  have  in  addition  a_jurplus,  consisting  of  some  accum.ulated  and 
reserved  fund,  or  oj'  undivided  profits,  or  both,  but  that  surplus  is 
no  -part  of  the  company's  capital  stock,  and,  therefore,  is  not  itself 
capital  stock.  l%e  capital  can  not  be  dividedand  distributed ;  the 
surplus  may  be.  Sut  that  surplus  does  enter  into  and  fortn  part  of 
the  share  stock,  for  that  represents  and  absorbs  into  its  oilun  value 
surplus  as  well  as  capital,  and  the  franchise  in  addition.  So  that 
the  property  of  every  company  may  consist  of  three  separate  and  dis- 
tinct  tilings!,  wntcn  are  its  f(tpt^"liocA,iMssufpT^,\itTfffa^ 
but  these  thi'66  things,  severaiin  the  ownership  oftJie  company,  are/ 
united  in  the  ownership  of  the  shareholSersT  The'sEare'stock'covcrs, 
embraces,  represents  all'three  in  tJveir  totality,  for  it  is  a  business 
photograph  of  all  the  corporate  possessions  and  possibilities.  A  com- 
pany also  may  have  no  surplus,  but,  oti  the  contrary,  a  deficiency 
which  works  an  ifiipairinent  of  its  capital  stock.  Its  actual  value  is 
then  less  than  its  nominal  or  par  value,  while  yet  the  share  stock, 
strengthened  by  hope  of  the  future  and  the  support  of  earnings,  may 
be  worth  its  par,  or  even  more.  And  thus  the  two  things — the  covi- 
pany's  capital  stock  and  the  shareholder's  capital  stock — are  essen- 
tially ana  m  every  material  respect  different'. They  differ  in  their 
cTiaracie'r,  in  iheirele?nents,iiPth!eir  ownership  and  in  their  values. 
How  important  and  vital  the  difference  is  became  evident  in  the 
effort  by  the  state  authorities  to  tax  the  property  of  the  national  banks. 
The  effort  failed,  and  yet  the  share  stock  in  the  ownership  of  individ- 
uals was  held  to  be  taxable  as  against  them.  The  corporation  and  its 
property  were  shielded,  but  the  shareholders  and  their  property  were 
taxed. 

Now  some  degree  of  confusion  and  trouble  have  come  in  because 
these  two  different  things  are  denominated  alike  capital  stock,  making 
the  expression  sometimes  ambiguous.     It  is  the  important  and  decisive 
phrase  in  the  law  of  1857,  under  which  the  assessment  here  resisted,, 
was  made,  and  requires  of  us  to   deterntiine  at  the  outset  in  which! 
sense  it  was  used.     The  section  reads  thus:      "The  capital  stock  of 
every  company  liable  to  taxation,  except  such  part  ot  it  as  sTTaTThave 
'  been  excepted  in  the  assessment  roll,  or  shall  have  been  exempted  by 
■  linv^jvi^pfnpr  v^h  it.s  surplus  profits  or  reserved  funds  exceeding-   to 
per  cent,  of  its  capital,  after  deducting  the  assessed  value  of  its  real 
"estate  and  all  sh^es  ot  stock  in  other  corporations  actually  owned  by" 
'SucE  company  which  are  taxable  upon   their  capital  stock  under  the 
la2'"«   pf  ^>t"«    state,  shall    be  assessed   at   itijactual   value    anH   <-aYPH  ~ 
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in   tViq  same  mannpr  g.s  the  other  real  and  personal  es<-ftft  nf  *^'', 
county." 

— There  are  reasons  in.  abundance  for  the  conclusion  that  by  the 
phrase  "capital  stock"  the  statute  means  not  the  share  stock,  but  the 
capitat  owned  by'the  corporation ;  the  TTilCTrequired  to  be  pai^Tin  and 
kept  intact  as  the  basis  ot  the  business  enterprise  and  the  chief  jactor 
inirrsalefy.  One  ampTe~feas6n  is  derived  from  the  fact  that  the  tax 
is~*aSSessed  against  the  .corporation  and  upon  its  property  and  hot 
a^Jaiuhl  Lilt!'  fahaitihdldersT^ancl  so  upon  their  propertyT  In  theory  every 
tax"is  charge3~agairrsf"some  person,  n'afural  or  artificial,  resident  or 
non-resident,  known  or  unknown.  It  is  assessed,  not  upon  property 
irrespective  of  ownership,  but  against  persons  in  respect  to  their  prop- 
erty (23  N.  Y.  215),  and  effects  not  merely  a  lien,  but  also  a  personal 
liability.  On  the  assessment  rolls  in  this  case  appeared  the  name  of 
the  relator  as  tBe  person  assessed,  and  The'amountrotlEhe  taxT)ecame 
a  charge  against  it.  Of  course,  it  could  only  be  assessed  and  taxed 
i n  re specFto'Tts  own  property,  that  which  i n  JEsj; fl^jQjaJte  character  it 
owned' and  possessed",  and  so  it  follows  inevitably  that  the_statute  con- 
cerns the  company's  capital  stockj_that_iSj_its^al~and  actualcapital, 
and  not  jii  any  respect  tfie  share  sto^k  which  it  does  not  owtf  aiTdwhose 
possessl)rs  have  npX.been_  assessed. 

Another  reason  is  founded  on  those  terms  of  the  statute  which  in- 
clude and  exclude  respectively  specific  kinds  or  classes  of  property  in 
the  corporate  ownership.  Thus  the  assessment  is  to  be  laid  not 
merely  upon  the  capital  stock  of  the  corporation,  but  also  upon  its 
surpliis.  No  such  explicit  direction  was  necessary,  except  upon  the 
assumption  that  by  the  words~"c'apital-aQEKr^  was  meant  simply/ 
"capifalj^^jwhich  would  not  include  surplus,  and  so  required  that  it 
be^"B]ectecf  by  name  to  the  valuation.  If  the"share  stock  was  meant 
its  value  would  include'"surplus  and  make  its  specification  not  only 
needless  but  confusing.  But  while  the  statute  includes  surplus  by 
specific  mention,  it  excludes  franchise  by  omitting  it.  The  omission 
of  franchise  is  emphasized  by  the  careful  inclusion  of  surplus.  It  is 
fully^and  dFfinitely  settled  that  the  tax  imposed  by  the  statute  is  not 
upon  franchise.  (People  v.  Comrs.  of  Taxes,  2  Black.  620.)  But 
if  that  be  so,  it  is  not  upon  the  share  stock,  for  that  represents  the 
value  of  the  corporate  franchise  as  a  part  of  the  total  of  the  corporate 
^property.  And  so,  both  by  what  it  specifically  includes  and  silently 
/  excludes,  the  statute  itself  mform's  us  that  by  "capital  stock"  it  means 
/  and  intends  the  coinpainy's' actual  capital^paid  m  and  possessed,  and 

I  noT  at "all-tjrTTrany  sense  the  share'sfock.  -  *-- * — * —- 

"(Revie'wmg  sfaS3fSf~lT»d~dTsf!ngurshing  the  following  cases:  Os- 
wego Starch  Factory  V.  Dilloway,  21  N.  Y.  449;  People,  ex  reL,  v. 
Comrs.  of  Taxes,  23  N.  Y.  192 ;  People,  ex  reL,  v.  Dolan,  36  N.  Y. 
,59;  People,  ex  reL,  v.  Ferguson,  38  N.  Y.  89;  People,  ex  reL,  v. 
Bd.  of  Assrs.,  39  N.  Y.  81 ;  People,  ex  ?-e/.,  v.  Comrs.  of  Taxes,  95 
N.  Y.  554 ;  People,. eiv re/.,  v.  Asten,  100  N.  Y.  597  ;  People,  ex  reL, 
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V.  Comrs.  of  Taxes,  104  N.  Y.  240;   People,  ex  reL,  v.  Coleman, 
107  N.  Y.  541.) 
Judgment  reversed. 

Note.  See,  1851,  State  v.  Morristown  Fire  Assn.,  23  N.  J.  L.  195;  58  L.  B. 
A.  513. 

Capital  stock,  capital,  shares,  and  property.  Great  confusion  exists  in  the 
use  of  these  terms ;  sometimes  capital  stock  is  used  to  mean  the  amount  of 
stock  a  corporation  is  authorized  to  issue ;  sometimes  the  amount  subscribed 
and  issued ;  sometimes  the  amount  actually  paid  in,  with  which  the  company 
proceeds  to  do  business ;  sometimes  the  value  (actual  or  nominal)  of  the  sum 
total  of  the  shares  in  the  hands  of  the  shareholders ;  sometimes  the  value  of 
the  property  of  the  corporation,  real  and  personal,  including  surplus  and 
franchise. 

Statutes  frequently  provide  that  the  articles  of  incorporation  shall  state  the 
amount  of  capital  stock,  and  after  50  per  cent,  is  subscribed,  and  10  per  cent, 
thereof  is  paid  in,  the  corporation  may  organize  and  commence  business — 
leaving  it  in  the  discretion  of  the  corporation  to  call  for  further  subscriptions 
or  further  payment  upon  subscriptions  made.  For  example,  if,  under  such  a 
law,  the  articles  of  incorporation  provide  "the  capital  stock  shall  be  $100,000," 
the  corporation  may  commence  business  with  $50,000 subscribed,  upon  which 
only  $5,000  were  actually  paid  in ;  there  would,  however,  exist  the  capacity 
to  call  for  the  payment  of  $45,000  more,  and  also  to  issue  $50,000  more  by  a 
new  subscription,  and  to  call  for  its  payment. 

If  the  whole  amount  authorized  was  always  subscribed  and  paid  in  there 
would  be  little  difficulty ;  the  sums  being  the  same,  each  could  very  properly  be 
designated  capital  stock;  yet  there  is  opportunity  here  for  confusion  with  the 
corporate  property,  for  if  the  whole  $100,000  were  paid  in  and  invested  in 
property  which  increased  in  value  to  $150,000,  it  might  be  and  sometimes  is 
said  that  the  capital  stock  is  $150,000,  instead  of  $100,000;  approved  usage, 
however,  says  there  is  still  only  $100,000  capital  stock,  but  a  Surplus  of  $50,000, 
which,  if  it  can  be  separated  from  the  rest,  can  be  paid  to  the  shareholders  as 
dividends ;  on  the  other  hand,  if  there  should  be  a  loss  of  $50,000,  it  would 
seem  wrong  to  sajr  the  capital  stock  is  $100,000,  yet  approved  usage  still  says 
the  capital  stock  is  $100,000,  though  there  is  a  deficit  of  $50,000,  and  the  cor- 
porate property  is  only  $50,000,  the  corporation  (at  least  for  the  protection  of 
creditors)  being  required  to  make  up  such  deficit  before  distributing  subse- 
quent earnings  as  dividends. 

More  difficulty  arises  when  the  whole  amount  authorized  is  not  subscribed, 
and  only  a  part  of  the  latter  is  paid  in ;  of  course,  in  such  event  it  could  be 
made  clear  in  each  case  what  was  meant  by  using  the  terms :  Anthn^j^fiH  napi- 
tal  stock.  $100.000;  subscribed  capital,  stock.  $50.000;  paid-up  capitalstqck, 
"$5,000 ;  and  if  such  terms  were  always  used  in  statutes,  contracts,  Ytn^"ero. , 
much  confusion  could  be  avoided.  Unfortunately,  however,  capital  stock  and 
capital  are  the  only  terms  used,  as  "The  capital  stock  shall  not  be  increased  or 
decreased,  except  by  consent  of  the  state;"  or,  "The  capital  stock  is  a  trust 
fund  for  the  security  of  creditors;"  or,  "Dividends  shall  not  be  paid  out  of 
the  capital  of  the  company;"  or,  "The  corporation  shall  be  taxed  only  upon 
its  capital  stock;"  or,  "The  capital  stock  shall  be  exempt  from  taxation;"  or, 
"The  shares  of  stock  shall  be  taxed,  or  be  exempt  from  taxation." 

In  the  first  case,  increasing  or  decreasing  the  capital  stock— the  aiithoriiged 
capital  stock — theamouni  a&TliT!lVJii£^^^na,rief  or  articles  M'Sssociatioh  is 
meant,  not  the'^b'^6ftV  jStVTS^^'corvZraHoTi,  not' the  arhount  subscribed  or 
pald'TIi;  but  no  greafer  subscfipHon  thaii''^the"  authorized  arnount  can 
rigUtlyTbe  taken,  and  no  payment,  in  the  absence  of  a  special  statutory  lia- 
bility, can  be  required  beyond  the  amount  subscribed.  The  property,  however, 
may  be  increased  to  any  extent,  or  diminished  to  any  extent,  that  does  not 
interfere  with  the  performance  of  its  corporate  functions  or  the  payment  of 
creditors.     See  Barry  v.  Merchants'  Exchange,  supra,  p.  766. 

In  the  second  case — thecapital  stock  as  a  trust  fund— which  is  meant,  JJ^e 
authorized,  the  subsCTi^d,  or  the  paid  in  amounts,  or  the  property  only  of 
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the  corporation?  If  all  that  is  authorized  is  subscribed,  paid  in  and  invested 
m  property,  and  there  is  no  statutory  liability,  the  creditor  can  not  look 
further  than  to  the  actual  property  of  the  corporation,  though  it  is  much  less 
than  the  capital  stock  named,  if  the  loss  is  due  to  misfortune,  and  not  fraud 
or  improper  appropriation  of  corporate  funds  by  officers  or  members ;  on  the 
other  hand,  if  this  property  is  more  than  the  capital  stock  named,  and  is 
undivided  in  the  hands  of  the  corporation,  the  creditor  can  have  it  applied, 
if  necessa^'y,  to  the  payment  of  his  debt,;  yet  until  a  lien  has  been  acquired 
or  insolvency  converted  it  into  a  trust  fund,  the  surplus  over  the  amount  of 
stock  named  can  be  distributed  as  dividends.  But  if  the  whole  amount 
authorized  is  never  subscribed,  and  the  law  allows  business  to  be  done  with  a 
smaller  subscription,  then  as  to  a  creditor,  what  is  the  capital  stock?  It  is 
universally  conceded  that  the  amount  subscrihe'd,  and  not  the  amount  author- 
ized, is  the  capital  stock,  for  there  is  no  way  by  which  a  corporation  can  be 
required  to  secure  additional  subscriptions,  or  to  compel  any  one  to  subscribe 
in  order  to  pay  creditors ;  in  other  words,  nnissned  sjiares  are  not  part  of  the 
caJDital  stock,  so  far  ^.q  .cTeditorH  j^xQ.  CQncerAed-  Sturges  v.  Stetson,  1  Biss. 
(U.  S.)Si4(),  on  ii"4"8,"ip  Myer's  FeXl).',§T127Christensen  v.  Eno,  106  N.  Y.  97. 

On  the  other  hand,  the  creditor  has  the  right  to  have  all  the  subscriptions 
paid  up,  if  necessary,  for  his  protection,  and  no  part  of  the  propertv  returned 
to  th,e  sharebQJdera  that  reduces  it  to,  a  value  less  than  the  face  value  of  the 
amount  sujiscribed,  if -Beoessary,to  pay  his  ciaim^^  Scovill  v.  xJiayer,  105 
in  S.  143;  Wood  v.  Dummer,  3  Mason  308.  So  here,  too,  the  amount  sub- 
scribed, and  not  the  amount  paid  in  is  the  capital  stock  that  is  the  primary 
basis  of  the  company's  credit ;  but  this,  tpo,  is  subject  to  the  qualification  made 
above — the  creditor  has  the  protection  of  the  surplus  earned  until  divided, 
and  can  claim  no  more  than  the  actual  property,  if  all  subscribed  has  been 
once  paid  in  good  faith,  and  not  lost  through  negligence,  fraud  or  misappro- 
priation. 

As  to  the  next — "di2jidfiiida.^alLaotbe  paid  out  of  the  capital" — cjisital  is 
usfidjo  Jn»an  ,the  amount  Joi_^prpper^"oF'the  jepSpahy  "equalin  value  tothe 
facejx:ah}e^|_the  stock  subscribed ;  all  above  that  is  surplus,  and  may"Be^is- 
frTEuteTin  dividends ;  and  in  this  sense  cajjttoZ  is  equivalent  to  capita?  stock 
subscribed  as  above  explained.  Williams  v.  Western  Union  Tel.  Co.,  93  N.  Y. 
162.  The  word  capital  is,  however,  more  generally  used  to  designate  the 
actual  property  of  the  company  derived  from  what  has  been  paid  in  on  the 
shares  with  undivided  accumulations,  whether  the  total  is  less  or  greater  than 
the  amount  subscribed,  and  whether  there  have  been  losses  or  gains ;  in  short, 
to  designate  the  actual  sum  with  which  business  is  being  done  at  any  partic- 
ular time. 

As  to  taxation,  there  are  many  conflicting  views :  Taxation  is  supposed  to 
be  upon  values  without  duplication.  If  placed  upon  capital  stock,  and  the  au- 
thorized capital  stock  was  assessed  at  its  face  value,  in  case  all  was  not  sub- 
scribed, it  would  amount  to  an  assessment  upon  a  mere  privilege,  and  would 
be  in  the  nature  of  a  franchise  tax ;  if  placed  upon  the  face  value  of  the 
amount  subscribed,  regardless  of  the  sum  paid  in,  it  would  be  upon  a  mere 
possibility  or  poT(ver  to  call  for  further  payments  (except  so  far  as  paid  up), 
and  would  also  be  in  the  nature  of  a  franchise  tax ;  if,  upon  the  market  value, 
this  would  be  determined  by  the'net  amount  of  corporate  property,  the  earn- 
ing capacity  and  business  opportunity  exhibited  by  the  corporation,  and 
would,  therefore,  be  equivalent  to  the  total  value  of  all  the  shares  in  the  hands 
of  the  shareholders,  and  the  tax  so  laid  would  be  upon  the  same  elements  of 
value  charged  against  the  corporation;  if,  in  addition  to  this,  the  corporate 
property,  its  lands,  chattels  and  credits,  was  taxed  against  the  corporation 
there  would  be  double  taxation  to  that  extent ;  and  if  the  shares  in  the  hands 
of  shareholders  were  also  taxed  at  their  market  value  there  would  be  triple 
taxation,  in  the  sense  that  the  same  actual  elements  of  value  or  part  of  them 
would  be  taxed  three  times — twice  to  the  corporation,  and  once  to  the  share- 
holders. 

Again,  if  capital  stock  is  held  to  mean  only  the  corporate  property — lands, 
chattels  and  credits — and  these  alone  ^re  taxed,  it  is  evident  that  in  many 
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cases  property  rights  of  great  value  arising  from  the  existence  of  the  corpora- 
tion are  not  taxed.  Wljen  A.  subscribes  for  a  share  of  |100  face  value,  and 
pays  in  that  sum,  the  corporation  is  the  owner  of  the  $100  as  tangible  prop- 
erty and  A.  is  the  owner  of  the  intangible  share,  entitling  him  to  have  this  $100 
(if  all  creditors  are  otherwise  satisfied)  with  all  its  net  earnings  during  the 
corporate  existence  returned  to  him  at  the  dissolution  of  the  corporation,  or 
from  time  to  time  before,  in  the  case  of  the  surplus  earnings ;  though  it  is  not 
considered  a  loan,  it  is  in  some  respects  similar,  but  without  an  obligation  to  re- 
pay before  dissolution,  or  to  pay.  interest  in  the  meantime ;  these  rightSi  of  the 
shareholder  are  considered  A.'s  property,  and,  in  general,  if  he  receives  more 
in  the  way  of  dividends  than  he  would  receive  as  interest  from  a  safe  loan  of 
$100,  these  intangible  rights  would  be  considered  worth  more  as  property — 
represented  by  a  Certificate  of  shares  instead  of  a  promissory  note — than  $100, 
or  if  the  income  was  less  than  from  a  safe  loan  the  share  would  be  considered 
less  valuable ;  the  $100  that  the  corporation  has  is  only  $100  as  its  property, 
but  because  of  its  earning  capacity,  A.'s  intangible  rights  arising  from  it,  his 
property  in  it  is  worth  more  than  $100;  a  valuation,  therefore,  of  the  cor- 
porate property  alone  as  property  does  not  reach  all  the  elements  of  value  in 
connection  with  the  $100 ;  its  earning  capacity  does  not  add  to  the  corporate 
property,  but  does  add  to  A.'s  property. 

But  inasmuch  as  the  $100  A.  has  put  in  the  corporation  is  put  there  mainly 
as  an  investment  for  gain,  its  value  to  him  is  determined  almost  wholly  by  its 
earning^capacity,  and  very  little  by  the  fact  that  it  is  $100  property  in  the 
hands  of  the  corporation ;  the  reason  for  this  is  that  the  $100  can  not  be  ob- 
tained by  A.  as  his  property  until  the  corporation  is  dissolved,  which  may 
never  occur,  or  only  at  an  uncertain  time  in  the  future.  However  much 
property  the  corporation  may  actually  have,  the  market  value  of  its  shares 
depends  mostly  upon  the  earning  capacity  of  the  property,  and  not  upon 
the  actual  value  of  the  property.  As  Mr.  Justice  Bigelow  says  in  Commw. 
v.  Hamilton  Mfg.  Co.,  12  Allen  (Mass.)  298,  on  302:  "The  price  for  which 
all  the  shares  would  sell  may  greatly  exceed  the  aggregate  of  the  cor- 
porate property,  or  it  may  fall  very  far  short  of  it.  Undoubtedly  the 
amount  of  property  *  *  *  jg  one  of  the  considerations  that  enters  into 
the  market  value  of  its  shares ;  but  such  market  value  also  embraces  other 
elements;  *  *  *  it  includes  the  profits  and  gains  which  have  attended  its 
operations,  the  prospects  of  its  future  success,  the  nature  and  extent  of  its 
corporate  rights  and  privileges,  and  the  skill  and  ability  with  which  its  busi- 
ness is  managed,  the  estimate  put  on  the  potentiality  of  a  corporation."  So, 
too,  the  corporaXe  property  may  be  large,  because  it  has  all,  or  most  of  it,  been 
purchased  by  the  proceeds  of  bonds  sold,  and  upon  which  the  income  is  sufii- 
cient  to  pay  large  interest,  but  with  nothing  left  for  dividends— in  which  event 
the  stock  would  be  of  but  little  value ;  yet  possibly  this  would  in  some  degree 
represent  the  net  value  of  the  property  after  the  bonds  were  paid.  But  the 
corporation  may  in  fact  also  have  property  to  the  value  of  a  million  dollars, 
and  its  shares  be  worth  in  the  market  but  little,  because  the  corporate  prop- 
erty is  unproductive — and  the  owner  of  the  shares  can  in  no  way  have  the 
valuable  property  apportioned  to  him,  but  is  bound  to  let  it  remain  unpro- 
ductive until  dissolution  of  the  corporation.  From  such  considerations  as 
these  it  seems  clear  that  the  property  of  the  corporation  and  the  capital  stock 
of  the  corporation  are  different  materially  in  value  very  frequently,  the 
value  of  the  capital  stock  being  equivalent  to  the  sum  total  of  the  value  of 
the  shares,  and  this  being  the  business  estimate  of  the  earning  capacity  of 
the  property  as  it  is  then  employed— and  not  the  value  of  the  same  property 
as  it  could  and  (if  not  owned  by  that  corporation)  would,  probably  be  em- 
ployed. Because  of  these  differences  in  value,  and  in  ownership  in  the  case 
of  shares,  it  is  generally  held  that  a  tax  on  the  prope.'ty  of  the  'corporation, 
and  a  tax  on  the  shares  of  the  stockholders  are  not  double  taxation — though 
both  seem  to  beplacedupon  the  same  sources  of  value. 

Although  it  is  certain  that  confusion  will  continue  to  exist  in  the  use  of 
these  terms,  yet  it  is  desirable  that  it  be  avoided  as  much  as  possilile :  and  as 
an  aid  to  that  end  it  is  suggested  that  terms  be  used  as  follows  so  far  as  possi- 
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ble:  Authorized  capital  stock,  to  mean  the  total  face  value  of  all  the  shares  the 
corporation  has  the  right  to  issue;  capital  stock,  to  mean  the  sum  total  sub- 
scribed, equivalent  in  face  value  to  the  sum  total  of  the  face  value  of.  the  shares 
issued ;  capital,  the  sum  paid  in  as  the  fund  with  which  it  transacts  business — 
or  the  total  value  of  all  the  property  of  the  corporation  arising  from  the  in- 
vestment of  this  fund;  shares,  the  intangible  property  of  the  individual 
shareholders,  in  face  value  equivalent  to  the  capital  stock  of  the  corporation, 
and  in  actual  value,  the  business  estimate  of  the  earning  power  of  the  capi- 
tal of  the  corporation.  It  is  believed  that  these  views  are  sanctioned  gener- 
ally by  text  writers,  and  also  by  the  best  considered  cases,  where  the  uncer- 
tainty of  statutes  have  not  made  it  necessary  to  hold  otherwise.  Ang.  &  A., 
§§  556,  et  seq. ;  Beach,  §  465,  et  seq. ;  Boone,  §  105,  112 ;  Clark,  p.  256,  et  seq. ; 
Cook  §§  11,  12,  199;  Elliott,  §§  299,  300;  Lowell  Transfer  of  Stock,  ch.  1; 
Morawetz,  §§  137,  781 ;  Taylor,  §§  i24,  541,  545;  I  Thompson,  §§  1059-1085;  II 
Thompson,  §  2810;  III  Thompson,  §§  2956,  4288,  et  seq. 

Below  is  given  a  collection  of  cases  where  these  matters  are  considered : 
Capital  stock  lioes  not  include  unissued  but  authorized  shnirsg!  1858,  Codding- 
tonvTTHTBert,  17 'ir.  Y.  489;  1868,  "Ksk  vTTSiSgo,  etc.,  R.,  36  How.  Pr. 
(N.  Y.)  20.  on  22;  1877,  Greenpoint  Sugar  Co.  v.  Whitin,  69  N.  Y.  328,  on 
338;  1879,  Pratt  v.  Munson,  17  Hun.  (N.  Y.)  475;  1887,  Christensen  v.  Eno, 
106  N.  Y.  97. 

2.  Cnpitfl  ftf-k  m.eans  the  amount  subscribed,  and  not  the,  sum  paid  jn:  1834, 
Bank  of  Utica  v.  City  of  Utica,  4  Paige  Ch.  {N.  Y.)  399,  on  '5Ui?;""lg"42,'People 
V.  Supervisors  of  Niagara,  4  Hill  (N.  Y.)  20;  1844,  Ward  v.  Griswoldville 
Mfg.  Co.,  16  Conn.  593;  1850,  Hightower  v.  Thornton,  8'Ga.  486,  52  Am.  D. 
412;  1851,  State  v.  Morristown  Fire  Assn.,  23  N.  J.  L.  195,  on  196;  1862,  Bank 
of  Commerce  v.  N.  Y.  City,  67  U.  S.  (2  Black)  620,  on  628;  1882,  Wetherbee 
V.  Baker,  35  N.  J.  Eq.  501;  1891,  Security  Co.  v.  Town  of  Hartford,  61  Conn. 
89,  on  100,  101. 

3.  Camtal  stack  means  the  necessary  property  of  the  company jpurchased  by  the 
fundderwed  from  the'payments  on  iheshares  sul>scr!i§esij  loBs,  State  v-  Hood,  15 
incirn:Sw"CS."C. )  177 ;  18'7S,  Slale  Eailfoad  TaxCases,  92  U.  S.  575,  on  602 ; 
1880,  Ohio  and  Mississippi  R.  Co.  v.  Weber,  96  111.  443;  1881,  Bank  v.  Ten- 
nessee, 104  TJ.  S.  493;  1883,  Williams  v.  W.  U.  Tel.  Co.,  93  N.  Y.  162;  1891, 
Security  Co.  v.  Hartford,  61  Conn.  89,  on  100-1 ;  1892,  Wilkes  Barre,  etc., 
Bank  v.  Wilkes  Barre,  148  Pa.  St.  601 ;  1897,  Union  Bank  v.  City  of  Rich- 
mond, 94  Va.  316;  1898,  Commonwealth  v.  N.  Y.,  P.  &  O.  R.  Co.,  188  Pa.  St. 
169,  and  cases  on  pp.  195,  198,  199  and  203. 

5ayi2S§..^fiLiP''''^'^®  jmnecesganxEEBE^rty :  1842,  Inhabitants  of  Worcester 
V.  Westeirn'!KrCofp;r4  Mete.  (Mass.)  564;  1847,  Railroad  v.  Berks  Co.,  6  Pa. 
St.  70;  1855,  Vermont  Central  R.  Co.  v.  Burlington,  28  Vt.  193. 

Neither  does  it  include  surplus:  1883,  Williams  v.  W.  U.  Tel.  Co.,  93  N.  Y. 
162;  1891,  People  v.  Coleman,  126  N.  Y.  433,  supra,  p.  778.  But  see,  1898, 
Commw.  V.  N.  Y.,  P.  &  O.  R.  Co.,  188  Pa.  St.  169. 

4.  CaMtal  stock  does  not  mean  the  corporate  property — *^^^y_'"'°  lIlRtiiTir't  thingi : 
1819,  l[cliSirocK~rTVIarylanO"  Wheat.  (U.  S.T'Sl6;^  1851,  State  v.  Morris- 
town  Fire  Assn.,  23  N.  J.  L.  195,  on  196;  1862,  Bank  of  Commerce  v.  N.  Y. 
City,  67  U.  S.  (2  Black)  620,  on  628;  1866,  Commonwealth  v.  Hamilton  Mfg. 
Co.,  12  Allen  (Mass.)  298,  on  302-4;  1877,  Memphis  &  C.  R.  Co.  v.  Gaines, 
3  Tenn.  Ch.  604;  1878,  Railroad  Companies  v.  Gaines,  97  TJ.  S.  697;  1886, 
Tennessee  v.  Whitworth,  117  U.  S.  129,  on  139;  1892,  Railway  Company  v. 
Furnace  Co.,  49  O.  S.  102;  1895,  Wells  v.  Green  Bay,  etc.,  Co.,  90  Wis.  442. 

5.  f1sipi^n.l...stnKk..nn(J,  shnxesrif  stack  in  hands  of  shareholders. are  the  same: 
1845,  Gordon  v.  AppearTaxTJourt744  tf.S.  (3  HowT]  133,  on  llf;  1852,  The 
State  V.  Branin,  23  N.  J.  L.  484;  1861,  People  v.  Commissioners  of  Taxes,  23 
N.  Y.  192,  OQ  220;  1869,  National  Bank  v.  Commonwealth,  76  U.  S.  (9  Wall.) 
353,  on  359;  1875,  Nichols  v.  New  Haven  &  N.  Co.,  42  Conn.  103,  on  120;  1886; 
Tennessee  v.  Whitworth,  117  TJ.  S.  129. 

6.  Capital  stock  and  shares  in  the  hands  of  the  shareholders  are  not  the  same  • 
1836,  UmonSainr  vrTKe'SIaterrYeTgrTrran.)  489;"  186?7T:yt!oining  Co.  v. 
Gamble,  47  Pa.  St.  106;   1865,  Van  Allen  v.  Assessors,  3  Wall  (70  U.  S.)  573, 
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on  583;  1869,  National  Bank  v.  Commonwealth,  76  Ui  S.  (9  Wall.)  353,  on 
359;  1873,  The  Delaware  Eailroad  Tax,  85  V.  S.  (18  Wall.)  206,  on  229; 
1877,  Farrington  v.  Tennessee,  95  U.  S.  679,  on  686;  1884,  State  Bank  v.  Cit^y 
of  Richmond,  79  Va.  113;  1896,  Shelby  Co.  v.  Union  &  P.  Bank,  161  U.  S.  149, 
on  154;  1895,  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  134,  on  146;  1897, 
Union  Bank  v.  City  of  Eichmond,  94  Va.  316;  1898,  Bank  v.  Memphis,  101 
Tenn.  154. 

7.  Oapital  means  the  vronertv  of  the  company :  1861,  People  v.  Commission- 
era,  etc.,  yyiN.  Y.  Sm,7oh  219 ;  18627'Banrbf  Commerce  v.  N.  Y.  City,  67  U. 
S.  (2  Black)  620,  on  629;  1865,  Van  Allen  v.  Assessors,  70  U.  S.  (3  Wall.)  573, 
on  583;  1869.  National  Bank  v.  Commonwealth,  76  U.  S.  (9  Wall.)  353,  on 
359;  1874,  Bailey  V.  Clark,  88  U.  S.  (21  Wall.)  284;  1878,  Burrall  v.- Bush- 
wick  R.,  75  N.  Y.  211;  1880,  Bradley  v.  Bander,  36  Ohio  St.  28,  on  35;  1883, 
Williams  v.  Western  U.  Tel.  Co.,  93  N.  Y,  162 ;  1886,  Tennessee  v.  Whitworth, 
117  U.  S.  129,  on  139;  1895,  Wells  v.  Green  Bay,  etc.,  Co.,  90  Wis.  442. 

8.  Cmital  is  the  same  as  capital  stock  of  the  corporation:  1883,  Williams  v. 
Western^gBi«B-Tel.  Co:,  93-N;  Y.-l'62Tl-8917-y5!5pIe~v.  Coleman,  126  N.  Y. 
433,  supra,  p. 778;  1892,  Railway  Co.  v.  Furnace  Co.,  49  Ohio  St.  102;  1894, 
American,  etc.,  Co.  v.  State  Board,  56  N.  J.  L.  389;  1895,  Tradesman  Pub. 
Co.  V.  Car  Wheel  Co.,  95  Tenn.  634. 

9.  ^apitffi  iff  not  thjLjiainp.  as  shares  of  stoch  in  the  hands  of  the  shareholders: 
1865,  Van  Allen  v.  The  Assessors,  70t)TSr(3  Wall.)  573,  on  583;  1866,  Com- 
monwealth V.  Hamilton  Mfg.  Co.,  12  Allen  (Mass.)  298,  on  302-4;  1866,  Peo- 
ple v.  Commissioners,  71  U.  S.  (4  Wall.)  244,  on  255;  1866,  Bradley  v.  The 
People,  71  U.  S.  (4  Wall.)  459;  1869,  National  Bank  v.  Commonwealth,  76 
U.  S.  (9  Wall.)  353,  on  359;  1880,  Bradley  v.  Bauder,  36  Ohio  St.  28;  1886, 
Tennessee  v.  Whitworth,  117  U.  S.  129 ;  1897,  New  Orleans  v.  Citizens'  Bank, 
167  U.  S.  371,  on  402. 

10.  Sxoperty  of  the  corporation  is  not  the  same  as  shares  of  stock:  1866,  Com- 
monwealth  v.  Hamilton  iVlfg";  Co.,  T2'ltH-en-(-Massn  298,  oh  302-4 ;  1898,  State 
V.  Travelers'  Ins.  Co.,  70  Conn.  590,  on  603;  1899,  Owensboro  National  Bank 
V.  Owensboro,  173  U.  S.  664. 


Sec.  211.     Capital  stock — Kinds,  common  and  preferred. 

HAMLIN  V.  CONTINENTAL  TRUST  COMPANY.' 

1897.     In  the  United  States  Circuit  Court  of  Appeals,  Sixth 

Circuit  (Ohio),  47  U.  S.  Appeals  Rep.  422-438,  78  Fed.  Rep. 

664,  36  L.  R.  A.  826,  7  A.  &  E.  C.  C.  N.  S.  631. 

[Certain  unsecured  creditors  of  the  insolvent  Toledo,  St.  L.  &  K. 
C.  R.  Co.,  in  May,  i8q.^,  tilecl  a  bill  on  behalf  of  all  the  creditors 4x). 
•yyind  up  the  affairs  of  the  railroad  and  distribute  its  assets ;  a  receiver 
vvas  appointed  under  this  bill ;  tlie  bondholders  were  not  maae  parties 
to'^htS" 'SGtf 7"But  in  December,  1893,  the  Continental  Trust  Company, 
trustees  for  the  holders  of  some  $9,000,000  mortgage  bonds,  filed  in 
the  same  court  a  bill  to  foreclose  the  mortgage,  whereupon  the  same 
receiver  was  ap'{)oin!e(r*a?~before,  and  tEe  two  cases  ordered,  to  be 
consolidated.  Before  any  decree  adjudicating  claims  or  decreeing 
foreclosure,  Hamlin  et  al.,  appellants  herein,  asked  to  become  parties 
defendant  with  leave  to  file  an  ansvyer  and  cross-billJ~Biis^was"gfainited, 

'Statement  of  facts  abridged.    Only  part  of  opinion  given. 
50 — WiL.  Cases. 
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subject  to  the  right  of  complainants,  after  further  examination,  to 
move  to  strike  from  the  files,  or  strike  out  anything  attacking  the 
validity  of  the  consideration  for  the  mortgage  bonds.  Such  motion 
was  afterward  made  accordingly,  and  the  court  gave  an  opinion 
"denying  the  claim  of  the  appellants  (Hamlin  et  al.)  to  be  creditors 
of  the  railroad  company,  or  that  as  preferred  stockholders  they  had 
any  lien  valid  as  against  creditors,  or^any  right  or  interest  in  c^r  in  thf- 
pro£erty_of  saJd^AOailiany  antagonistic  to  tne  corporation  or  to  the 
class  of  comrnon^jtockholders,"  and  thereupon  an  order  was  entered 
'"^deriying  the  appellants  the  right  to  intervene  or  file  an  answer  or 
other  pleading."  This  ruling,  and  the  decree  following  it,  are 
•appealed  from.     Other  facts  are  stated  in  the  opinion.] 

LuRTON,  Circuit  Judge.  *  *  *  The  case  made  by  the  petitipn, 
answer  and  cross-bill  was  substantially  this :  The  appellants  and  those 
acting  in  concert  with  them  are  owners  and  hol9ers"or  certificates  of 
preferred  non-voting  stock  issued  by  tEe  Toledo,  l^t.  Louis  and  Kansas 
©ity— Railroad  Company.  The  total  issue  of  thesa  certificates  was 
$5,805,000,  and  of  this  total  the  appellants  and  those  represented  by 
them  hold  about  $2,000,000.  .  Thg^,.claim_JJiat_thesej;ertificates  are 
money__QbligatLons,_of  the  railroad  company,  secured  l3y~a  hen  next 
after  the  existing  first  mortgage  "Bonds" of  said  company.  They-aver 
,  that,  jhough  no  jnortgage_waS-£xe.cated_  and  registered  to  secure  said 
certificates,  they  constitute  a  valid  equitable_jiiortgage,  bindTng  upon 
the  corporation  and  jipon  all  creditors- who  become  such  "wlB^ndtice 
of  this  equitable  lien.  These  certificates  are  in  form  alike,  and  were 
-  issiTe'd"  siiiufianeously  with  the  execution  of  the  first  mortgage  sought 
tobe  foreclosed  herein,  and  were  registered  by  the  trustee  under  said 
first  mortgage.  We  here  set  out  one  of  these  certificates  and  one  of 
the  coupons  attached : 

"Toledo,  St.  Louis  and  Kansas  City  Railroad  Company. 
"No.  Preferred  capital  stock.  10  shares. 

"This  is  to  certify  that  James  M.  Quigley,  or  bearer,  is  entitled  to 
ten  shares  of  one  hundred  dollars  each,  of  the  preferred  non-voting 
capital  stock  of  the  Toledo,  St.  Louis  and  Kansas  City  Railroad 
Company. 
1]  JjJbis  stock  constitutes^iejutpQSjhe  property  and_net_eai3iijags  of 
rthe  company  next  after  ttie  company's  ejdsting  first  mortgage.  It 
does  not  entitle  the  holder  lb  vote  thereon.  After  tKeTiret  day  of 
January,  1888,  it  is  entitled  to,  and  carries  interest  at  the  rate  of  4 
per  cent,  per  annum,  payable  semi-annually,  represented  by  interest 
coupons  attached  to  this  certificate.  Such  interest  is  only  payable  out 
of  the  net  earnings  of  the  company  after  the  payment  of  interest  upon 
its  existing  first  mortgage  bonds,  and  the  cost  of  maintenance  and 
operation.  A  statement  showing  the  business  of  the  company  for  the 
half  of  its  fiscal  year  next  preceding  shall  be  exhibited  at  the  office  of 
the  company  in  New  York  to  the  holder  of  this  certificate,  at  the  ma- 
turity of  each  interest  coupon,  and  the  net  earnings  applicable  to  such 
interest  shall  be  reckoned  for  such  period.     Such  interest  is  not  to  ac- 
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cumulate  as  a  charge,  and  the  coupons  representing  unearned  interest 
must  be  surrendered  and  canceled  on  the  payment  in  whole  or  in  part 
of  a  subsequently  maturing  coupon.  At  any  time  after  the  first  day 
of  January,  1891,  and  before  the  first  day  of  January,  1898,  this  cer- 
tificate may  be  converted  into  the  common  capital  stock  of  the  com- 
pany. If  not  converted,  then  to  become  a  preferred  four  per  cent, 
non-cumulative  stock.  The  company  will  create  no  mortgage  of  its 
main  line  other  than  its  first  mortgage,  nor  of  any  part  thereof,  except 
expressly  subject  to  the  prior  lien  of  this  certificate,  without  the  con- 
sent of  the  holders  of  at  least  two-thirds  of  this  stock  present  at  a 
meeting,  of  which  reasonable  personal  notice  must  be  given  to  each 
registered  stockholder,  and  by  publication  for  at  least  three  successive 
weeks  in  two  leading  daily  newspapers  published  in  the  cities  of  New 
York  and  Boston.  One-third  of  the  entire  issue  of  this  stock  present 
in  person  or  by  proxy  shall  constitute  a  quorum.  Nor  will  the  com- 
pany increase  the  issue  of  these  certificates  of  stock  without  consent 
obtained  as  above.  This  certificate  of  stock  shall  be  transferrable  by 
delivery  or  by  transfer  on  the  book  of  the  company  in  the  city  of  New 
York,  after  a  registration  of  ownership,  certified  hereon  by  the  trans- 
fer agent  of  the  company. 
"Countersigned. 

"American  Loan  and  Trust  Company,  , 

"By ,  President. 

"Secretary.  ,' 

"New  York,  June  19,  1886.  Secretary. 

"Shares  $100  each. 

"The  Toledo,  St.  Louis  and  Kansas  City  Railroad  Company  will 
pay  to  bearer  on  the  first  day  of  January,  1898,  upon  the  surrender 
of  this  warrant,  at  its  office  or  agency,  in  the  city  of  New  York,  any 
amount  that  may  be  due  hereon  under  the  conditions  set  forth  in  the 
certificate  of  stock  to  which  this  is  attached,  not  exceeding  the  sum 

of  twenty  dollars.     Coupon  No.  20.     No.  '-. 

"Isaac  White,  Secretary."     «     *     « 

In  the  absence  of  charter  regulation  or  prohibition  by  the  law  of  ( 
the  state  under  which  a  corporation  is  organized,  a  corporation  at  its> 
organization  may  classify  its  stock,  and  provide  for  a  preference  or 
one  class  over  another  in  respect  of  both   capital  and  dividends,      i^ 
Cook  on  Stock  and  Stockholders  (3d  ed.),  §§  267,   268^  278.;  War- 
ren v.  King,  108  U.  S.  389;  Lockhart  v.  Van  Alstyne,  ^i  Mich.  7S;  J 
Kent  V.  The  Quicksilver  Mining  Company,  78  N.  Y.  159 ;  MsG^egtJf" 
v.  The  Home  Insurance  Company  of  Newark,  New  Jersey,  33  N.  J. 
Eq.  181 ;  Miller  v.  Ratterman,  47  Ohio  St.  141,  163. 

In  providing  for  the  lien  of  this  stock  upon  the  "property"  of  the 
company  next  after  the  company's  existing  first  mortgage,  "propeily 
and  net  earnings"  are  coupled  together.  This  is  significant.  The 
lien  given  on  "net  earnings"  is  the  same  kind  of  lien  as  that  given  on 
the  "property"  of  the  company.     In  such  case  it  is  a  preference  over 
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the  usual  rights  anid  iilterests  of  another  but  subordinate  class  of  stock- 
holders. ,  Neither  do  we  think  that  the  provision  that  this  stock  shall 
"become  a  preferred  four  per  cent,  non-cumulative '  stock, ','  in  the 
event  the  holder  fails  to  avail  himself  of  the  privilege  of  converting  it 
into  common  stock  within  the  time  allowed,  is  indicative  that  it  was 
not  preferred  stock  before  the  rejection  of  the  option  to  become  com- 
mon stock.  Before  that  it  was  a  non-voting,  non-cumulative  pre- 
ferred stock  with  the  option  to  become  common  stock.  After  that 
time  this  option  is  lost,  and  with  it  the  privilege  of  sharing  equally 
with  the  other  class  of  stock  in  the  control  of  the  corporation  and  in 
the  distribution  of  dividends  without  the  limitation  prescribed  as  to 
the  amount  of  such  dividends.  That  seems  to  be  the  only  result  of 
rejecting  the  option. 

There  is  a  wide  difference  between  the  relation  of  a  creditor  and  a 
stockholder  to  the  corporate  property.  One  can  not  well  be  a  creditor 
as  respects  creditors  proper,  and  a  stockholder  by  virtue  of  a  certifi- 
cate evidencing  his  contribution  to  the  capital  of  the  corporation. 
Stock  is  capital,  and  a  stock  certificate  but  evidences  that  the  holder 
has  ventured  his  means  as  a  part  of  the  capital.  It  is  a  fixed  charac- 
teristic of  capital  stock  that  no  part  of  it  can  be  withdrawn  for  the 
purpose  of  repaying  the  principal  of  the  capital  stock  until  the  debts 
of  the. corporation  are  paid.  These  principles  are  elementary.  Warren 
V.  King,  io8  U.  S.  389;  I  Cook  on  Stock  and  Stockholders  (3  ed.), 
§  271.  The  chance  of  gain  throws  on  the  stockholder,  as  respects 
creditors,  the  entire  risk  of  the  loss  of  his  contribution  to  capital.  "He 
can  not  be  both,  creditor  and  debtor  by  virtue  of  his  ownership  of 
stock."  Warren  v.  King,  supra.  If  the  purpose  in  providing  for 
1  these  peculiar  shares  was  to  arrange  rnatters.so  that  under  anv^-ci^'eum- 
j-stances  a  paft'of  thg  principal_of  thTsto'ck_migfa  before 

'  thetun^discharg©  of  all  corporate  debts.^Se  .(kvlce  would  be  contrary 
tO]flie_nalu££LQf-£,a£ital_stockj^££osed  to  public  policy,  and  void. as  to 
creditors  affectedJbgrejjju  i  Cook  onTStock  and  Stockholders  (3d  ed.), 
"  r27o,  271 ;  Chaffee  v.  Rutland  Railroad  Company,  55  Vermont  1 10 ; 
McCutcheon  v.  Mferz  Capsule  Company,  37  U.  S.  App.  586,  598; 
Morrow  v.  Iron  &  Steel  Co.,  3  Pickle  (Tenn.)  262.  If  that  was  the 
purpose  of  this  arrangement,  most  doubtful  language  was  employed. 
There  is  a  sense  in  which  eveiy  shareholder  is  a  creditor  of  the  cor- 
pbration  to  the  extent  of  his  contribution  to  the  capital  stock.  In  that 
sense  every  corporation  includes  its  capital  stock  among  its  liabilities. 
But  ^'^^'iiCJ&ditor  relation  is  one  which  exists  only  between  the  £2rpo- 
ration_and_3ts  gharebfljjleislir"it  is^-aTHaEIII^Ejafillfill^is  postponed  to 
every  other  liability,  and  no  part  of  the  capital  stock  can  be  lawfully 
returned  to  thestockholders  until  all  debts  are  paid  or  provided'for. 
The  violation  of  this  well-understood  principle'  is  a  breach  of  trust, 
and  a  creditor  affected  thereby  may  pursue  the  stockholders  and 
recover  as  for  an  unlawful  diversion  of  assets. 

^Chejrggellants  say  that  it  was  originally  contemplated  that  the  new 
c^pOTatiorTsKould  pay  theiii  for  their  rnterests"inTK5"tor?^losed  rail- 
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road,  and  for  that  purpose  should  issue  to  them  its  second  mortgage 
Donjg..  It  that  plan  had  been  carried  out  there  would*Be~nd  douBt  as 
to  their  attitude.  They  would  have  become  creditors.  Undef  it  their 
relation  would  have  been  one  of  no  doubt,  and  notice  by  registration 
would  have  put  all  who  dealt  with  the  corporation  on  guard.  ,-Th,at 
.  plan  wna  f\hanii£>xisid .  They  agreed  to  take  and  did  take  the  relation 
of  stockholders  toward  the  new  company.  They  surrendered  the 
privilege  of  voting.  That  was  perhaps  a  valid  agi;eement  between 
stockholders,  though  of  doubtful  public  policy.  They  thereby  gave 
some  additional  value  to  the  common  stock.  The  latter  was  the  ex- 
clusive voting  stock,  and  that  was  worth  something  as  railway  man- 
agement now  goes.  The  surrender  of  the  right  to  vote  does  not  make 
them  creditors.  They  bargained  for  preferred_ shares  of  stock,  pre- 
ferred as  to  diyiden^t§_jncL_grefetTed  as  to  capital.  For  this  advan- 
tageunyposiTion  they  surrendered_Jhe  firsts  intentk)n  by  which  they 
weFe  to  have_beco2ifi.,»S£cuj:^Ccc&di±a):s.  If  they  intended  to  become 
credit01-s*and  not  stockholders,  they  adopted  a  most  singular  method 
of  defining  their  relation.  We  will  not  presume  that  their  purpose 
was  to  adopt  a  device  by  which  they  might  withdraw  their  contribu- 
tion to  the  capital  stock  and  leave  creditors  unpaid.  If  they  intended 
that,  they  have  not  made  it  plain,  and  if  it  was  plain,  the  device  would 
be  invalid  as  to  creditors.  .1 

Although  the  appellants  were  not_creditors  proper,  yet  they  show  a    I 
^/^/case  on  the  tace^t  their  certificates""entitling  them  ■t6"a"preference  .^i— 
.^^-OVerco  m  m  o  n  s  tocEEoIH^s"  i  n  TelatioH  to  both  dividends  and  capital,  TF* 
'       OrdTnarily  preferred  stock  is    ehtitled   to  no  preference  ■over  other 
stock  in  relation  to  capital.     But  where  there  is  an  expressed  agree- 
ment giving  such  a  preference,  not  prohibiteT'""By~TocarTaw  or  the     , 
charter,_we2e£^2P~^^^°"  why  it  is^not  a  valid  contract  as  between  „i^L— 
the  corp^ratwrr_and  such  preferred   stockholders,  and  binding  upon 
the  common  ^ockholders.      I  Cook  on  Stock  arid  Stockholders  (3d 
edTTlTyS;    Warren  v.  King,  108  U.  S.  389;    Chaffee  v.  Rutland 
Railroad  Company,  55  Ver.  no;  In  re  Bangor  and  Portmadoc  Slate 
and  Slab  Company,  L.  R.  20  Eq.  59 ;    Lockhart  v.  Van  Alstyn^  gis^ 
~  Teh. "7^   Kent  v.  The  Quicksilver  Mining  Company,  78  N.  Y.  159. 
.Suobx-aT^reference  would   not  be  inconsistent  with  their  relation  as 
stockholders,  and  would  not  affect  creditors.     This   relation  to  the 
corporation  and  to  its  common  stockholders,  in  view  of  the  non-voting 
provision  in  this  arrangement,  makes  it  eminently  proper  that  these 
preferred  stockholders  should  be  represented  by  a  reasonable  number 
standing  for  the  class  with  the  right  to  stand  for  and  defend  in  respect 
to  their  own  rights.     Bronson  v.  La  Crosse  and  Milwaukee  Railroad 
Company,  3  Wall.  283,  302.     *     «     * 

The  effect  of  dismissing,  the  appellants  from  the  case  after  admitting  \ 

thenTas'parfies  ^as  J:o_^  deny  them  the  preference  overcommon  stock-  \ 

holders,  and  "was  such  a  decree   as  was  final,  and,,ther.efore,  appeal-  ' 

able.     Ex  f  arte  Jordan,  94  UTST  248.     For  this  error  the  decree 
vvtrTBe  reversed. 

Note.    1.  As  to  nature  of  preferred  stock,  see,  1844,  Davis  v.  Proprietors, 
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etc.,  8  Mete.  (Mass.)  321;  1860,  Bates  v.  Androscoggin  &  K.  E.  Co.,  49  Maine 
491;  1863,, Rutland  &  B.  E.  Co.  v.  Thrall,  35  Vt.  536;  1866,  Taft,  Trustee,  v. 
Railroad  Co.,  8  E.  I.  310;  1875,  Totten  v.  Tison,  54  Ga.  139;  1875,  West  Ches- 
ter &  P.  E.  Co.  V.  Jackson,  77  Pa.  St.  821 ;  1881,  Boardman  v.  L.  S.  &  M.  S. 
E.  Co.,  84  N.  Y.  157 ;  1882,  Chaffee  v.  Eutland  E.  Co.,  55  Vt.  110;  1883,  Nick- 
als  V.  E.  Co.,  15  Fed.  Eep.  575 ;  1884,  Gordon  v.  E.  F.  &  P.  E.  Co.,  78  Va.  501 ; 
1885,  Belfast  &,  M.  L.  E.  Co.  v.  Belfast,  77  Maine  445;  1887,  Hazeltine  v.  B.  &" 
M.  E.,  79  Maine  411, 1  Am.  St.  Eep.  330 ;  1890,  Miller  v.  Eatterman,  47  Ohio  St. 
141;  1890,  Campbell  v.  American  Z.  Co.,  122  N.  Y:  455;  1892,  Jones  v.  Con- 
cord &  M.  E.  Co.,  67  N.  H.  234,  68  Am.  St.  Eep.  650;  1894,  Field  v.  Lamson 
&Goodnow  Mfg.  Co.,  162  Mass.  388,  27  L.  E.  A.  136;  1898,  People  v.  St. 
Louis,  A.  &  T.  E.  Co.,  176  III.  512,  12  A.  &  E.  C.  C.  (N.  S.)  227 ;  1898,  Cook  v. 
Association,  104  Ga.  814,  30  S.E.  Eep.  911;  1899,  Pronick  v.  Spirits  Distribut- 
ing, 58  N.  J.  Eq.  97,  42  Atl.  Rep.  586 ;  1899,  Savannah  Eeal  Estate,  L.  &  B. 
Co.  V.  Silverberg,  108  Ga.  281,  33  S.  E.  Eep.  908;  1899,  Heller  v.  National  Ma- 
rine Bank,  89  Md.  603,  45  L.  E.  A.  438,  73  Am.  St.  Eep.  212,  note  227. 
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KENT  V.  (iUIOKSILVEE  MINING  COMPANY.' 

1879.     In  the  Court  of  Appeals  of  Nbw  York.     78  New  York 

Reports  159-191. 

^FoLGER,  J.  These  are  suits  in  equity  to  perpetually  restrain  the 
Quicksilver  Mining  Company  from  taking  certain  action,  on  the  one 
hand  proposed  by  it  with  the  expressed  assent  of  some  only  of  the 
stockholders  in  it,  and  on  the  other  hand  demanded  of  it  by  certain 
other  of  the  stockholders  in  it« which  demand,  it  and  still  other  stock- 
holders resist. 

Whatever  the  frame  of  the  pleadings  in  the  several  actions,  and 
whatever  the  formal  prayer  for  judgment,  the  purpose  of  the  litiga- 
tion in  each  is  to  reach  a  final  and  binding  judgment,  vseiiethercertain 
'  ^-i££fi^T£^  stock, ' '  heretofore  creajted  by  that  company^s  sojEajiyalid 
as  to  be  recognizecl  in  Jhe  future  business  of  the  company  as  giving  to 
the  holders  thereof  the  peculiar  right  expressed  TnTlhe "  cerliJS^cate 
thereofr  (The  judgment  below  held  the  issue  of  preferred  stock  to 
be  valid.) 

What  is  meant  by  '■'■f  referred  stock''  is  well  enough  known  in  law 
and  business  without  definition  or  circumlocution  here.     *     «     « 

(The  corporation  had  the  usual  corporate  powers,  including  "the 
power  to  issue  certificates  of  stock,  representing  the  value  of  its  prop- 
erty, in  such  form  and  subject  to  such  regulations  as  it  might  from 
time  to  time  by  its  by-laws  prescribe.") 

A  by-law  was  duly  made,  which  declared  the  whole  value  of  its 
property  and  the  whole  amount  of  its  capital  stock,  and  divided  the 
whole  of  it  into  shares  equal  in  amount,  and  directed  the  issuing  of 
certificates  of  stock  therefor.  It  is  not  to  be  said  that  this  by-law  au- 
thorized anything  but  shares  equal  in  value  and  in  right ;  or  that  the 

'  Statement  much  abridged,  and  only  part  of  opinion  given. 
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taker  of  one  did  not  own  as  large  an  interest  in  the  corporation,  its 
capital,  affairs  and  profits  to  come,  as  any  other  holder  of  a  share\ 
Certificates  of  stock  were  issued  under  this  by-law  that  gave  no  ex- 
pression of  anything  different   from  that.     When that   by-law  was 

adopted,  it  was  as  much  the  law  of  the  corporation  as  if  its  provisions 
had  beena  part  of  the  charter.  ( Jf  re  s  by  tenafTCHur  ch  v.  City  of  New 
York,~5"'Cow.  538.)  So  it  is  said  in  Grant  on  Corporations,  p.  80, 
in  a  qualified  way.  Thereby,  and  by  the  certificate,  as  between  it 
and  every  stockholder,  the  capital  stock  of  the  company  was  fixed  in 
amount,  in  the  number  of  shares  into  which  it  was  divisible,  and  in 
the  peculiar  and  relative  value  of  each  share.  The  by-law  entered 
into  the  compact  between  the  corporation  and  every  taker  of  a  share ; 
it  was  in  the  nature  of  a  contract  between  them.  The  holding^  and 
owning  of  a  share  gavearightjwhich  could  not  be  divested  without 
Hit  as'setlt  Of  the  holder  anHovroerT'cTljtnless  the  power  so  to  do  had 
been~reserved  In  son-^e  wavT"  (Mech.  Bank  v."^  N.  Y.  and  N.  H.  R. 
Co.,  13  N'.  Y.  599-627.)  Shares  of  stock  are  in  the  nature  of  choses 
in  action,  and  give  the  holder  a  fixed  right  in  the  division  of  the 
profits  or  earnings  of  a  company  so  long  as  it  exists,  and  of  its  effects 
when  it  is  dissolved.  That  right  is  as  inviolable  as  is  any  right  in 
property,  and  can  no  more  be  taken  away  or  lessened,  against  the 
will  of  the  owner,  than  can  any  other  right,  unless  power  is  reserved 

,  in  the  first  instance,  when  it  enters  into  the  constitution  of  the  right ; 
or  is  properly  derived  afterwards  from  a  superior  law  giver.  The 
certificate  of  stock  is  the,  muniment  of  the  shareholder's  title,  and 
evidence  of  his  right.  It  expresses  the  contract  between  the  corpora- 
tion and  his  co-stockholders  and  himself ;  and  that  contract  can  not, 
he  being  unwilling,  be  taken  away  from  him  or  changed  as  to  him 
without  his  prior  dereliction,  or  under  the  conditions  above  stated. 
Now  ijt  is  n;anif est  that  any  action  of  a  corporation  which  takes  hold 
of  the  shares  of  its  capital'stoclT already  sold'and  ifi'the  hands  of  law- 
ful  owners,  and  divide's  them  infcTT^y  cl'asses^^^one  'of  yyhicK'  is 
tTiereby  given  prior  right  to  a  recgfpftrf'a  fixed  sum  from  the  earnings 

'before  the  other  rnay  have  anylFeceipt  therefrom"rand~is~given'  an 
equal  share  afterwards  vyTEE~tKe~other  itTwRaF  earnings  may  remain — 
destroys  the  equaiity^6FtEe^ares7 lakeFaway  a  right  which  originally 
existedih  it,  an3"materially  varies  the  effect  of  the  certificate  oTg^oek. 
Tf^iV  said  that  when"  a  corporation  can  lawfully  buy  property,  or  get 
money  on  loan,  any  known  assurance  may  be  exacted  and  given  which 
does  not  fall-within  the  prohibition,  express  or  implied,  of  some  stat- 
ute (Curtis  v.  Leavitt,  15  N.  Y.  66-67)  i  ^"^  ^'^'^  '^  sought  to  be 
applied  here.  Quttiie  prohibition  to  sucVi  f^i^tinn  as  tliis  is  found,  not 
indeed  in  a  statute  commonly  socalled,  but  in  the  constitutional  pro- 
vision which  toybids  the  impairment  of  vested  rights,  save  for  public 
purposes  and  on  due  compensationT  The  right  which  a  stockholder 
gets  on~tEe  purchase  of  his  share  and  the  issue  to  him  of  the  certifi^ 
cate  theretor  is  such  a  vested  right"  "  " 

It  IS  contended  that  the  power  so  to  doJs_an -incidental  and  implied 
power,  necessary  to  the  use  of  the  other  powers  of  the  corporation, 


.  *•( 
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and  is.  a  legitimate  means  of  raising  money  and  securing  the  agreed 
6&H«-i<ierat-ion  therefor.  IVe"  have  already  conceded  that  it  is  legitimate 
to  BofrtWriioney,  and  to  secure  the  repayment  of  it,  with  a  compen- 
sation for  the  use  of  it.  But  that  is  when  it  is  done  in  such  way  as  to 
put  the  burthen  upon  every  share  of  stock  alike,  and  to  enable  every 
share  of  stock  to  be  relieved  therefrom  alike ;  in  such  way  as  to  pre- 
serve the  equality  of  right  and  privilege  and  value  of  the  shares,  and 
maintain  intact  the  contract  thereto  with  the  stockholder. 

Citations  are  made  to  us  for  the  converse  of  this,  but  they  do  not 
come  up — sometimes  in  their  facts,  sometimes  in  their  declarations — 
to  the  necessity  of  the  proposition.  Either  it  is  where  the  capital  is 
not  limited,  and  it  is  new  shares  that  may  be  issued  with  a  preference, 
and  where  there  is  express  power  to  borrow  on  bond  and  mortgage 
(2  Redf.  on  Railways,  ch.  33,  §§  4,  237;'  Harrison  v.  Mex.  R.  W., 
12  Eng.  Rep.  793)  ;  or  the  amount  of  the  capital  has  not  been  reached 
and  such  stock  is  issued  therefrom  (Hazelhurst  v.  Savannah  R.,  43 
Ga.  53;  Tottan  v.  Tison,  54  Ga.  139)  ;  or  there  was  legislative  au- 
thority (Davis  V.  Proprietors,  8  Metcf ;  321 ;  Rutland  R.  Co.  v.  Thrall, 
35Vt.  545);  or  a' restriction  to  authorized  capital  and  there  was 
unanimous  consent  of  the  stockholders  (Prouty  v.  M.  S.  &  N.  I.  R!., 
I  Hun  663  ;  43  Ga.  53,  supra)  ;  or  there  was  power  to  redeem,  which 
wao  a  transaction  in  the  nature  of  a  debt  (Westchester,  etc.,  R.  Co., 
V.  Jackson,  77' Pa.  St.  321)  ;  or  the  opinion  was  obiter  (Bates  v.  An- 
droscoggin R.  Co.,  49  Maine  491)  ;  or  it  was  the  case  of  a  subscrip- 
tion for  stock  with  a  condition  for  interest  until  the  corporation  was 
in  operation  (Richardson  v.  Vt.  &  Mass.  R.  Co.,  44  Vt.  613);  or  it 
was  an  action  on  a  subscription  more  favorable  to  defendant  than  to. 
other  subscribers,  and  it  was  held  that  defendant  could  not  set  up  the 
lack  of  equality  (Evansville  R.  Co.  v.  Evansville,  15  Ind.  395);  or 
a  solemn  determination  of  this  question  was  not  necessary  for  the  dis- 
posal of  the  case  (Williston  v.  M.  S.  &  N.  I.  R.  Co.,  13  Allen  400) ; 
or  the  issue  was  authorized  by  the  articles  of  association  (/«  re  A'D.  • 
St.  Nav.  &  Col.  Co.,  20  L.  R.  Eq.  339)  ;  or  there  was  full  knowl- 
edge on  the  part  of  all  concerned  (Lockhart  v.  Van  Alstjrae^^iMi^' 
81);  or  the  power  in  the  corporate  body  was  conceded,  anci  it  was. 
denied  that  it  existed  in  the  directors  (McLaughlin  v.  D.  &  M.  R., 
8  Mich.  100). 

We  will  not  say,  for  we  are  not  called  upon  here  to  say,  that  never 
can  a  corporation  rightfully,  against  the  dissent  of  a  portion  of  its- 
stockholders,  make  some  of  the  stock  preferred ;  what  we  assert  is 
that  this  case  does  not  present  a  state  of  facts  in  which  a  power  so  to 
do  exists. 

There  is  a  power  in  this  charter  to  alter,  amend,  add  to  or  repeal, 
at  pleasure,  by-laws  before  made.  It  is  argued  from  this  that  it  was 
in  the  power  of  the  corporate  body,  in  due  form  and  manner,  to  alter 
the  by-law  which  had  fixed  the  amount  of  the  capital  stock  and  the 
number  and  relative  value  of  the  shares  thereof.  The  power  to  it^ake 
by-laws  is_  to  make  ,s^ch_  as  are  not  inconsistent  with  tne  constitution 
and  the  law;   and  the  power  to  alter  has  the  same  limit,  so  that  no 


^ 
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alteration  could  he  made  which  would  infringe,  a  right  already  giv^'^ 
aild  Meetirea~6y  the  contracToT the  "corporation.  Nor  was  the  power 
to  alter,  to  the  extent  oi  ariecdngjthe^contracted^relative  yalue  oj  a 
share,  reserved  when  tJie_share_was_soId  to  the  stockholder,  so  as  to 
ent^Tlnto'ahd  form  a  parFofThe  contract.  An  alteration  is  a  ^ro  tanto 
repeal  j'but  no  private  corporation  can  repeal  a  by-law  so  as  to  impair 
rights  which  fiave  been  givejiand  become  veste'fflBv  viftu.eof  the  by- 
la  w~aTtefwar^"^pened! ^  '  "*     * 

'Wn   aiU'therefore  of  the  opinion  that  there  was  no  power  in  the 
corporate  body,  nor  in  a  "fiajgjjty^o^  the  stockholders,  fo"  provide  by 

•elerrec' 


by^'avrTor'the  cfeafaori-<)t'  a  preferred  stock,  so  as  to  bind  a  minority 

of  the"sLOCklmlders  not  assenting ^ereto^    *     #     * 

But  there  remains  a  serious  question,  whether,  though  there  was  at 

the  outstart  a  minority  of  the  stockholders  who  gave  no  assent  to  the 

corporate  act,  there  has  not  been  such  tacit  acquiescence  and  delay  in 

action   by   that   minority   as   to   amount   to  indefensible    laches  and 
I  estoppel  upon  those  who  constituted  it  and   their  assigns.      In  our  ( 
Ijudgment  there  has,  and  we  find  here  a  safe  place  on  which  to  rest 

our  decisions  of  these  cases.*     *     * 

I  ^^jffirmed  on  the  ground  of  estoppel  by  laches. 

Note.  Eower  to  issxte  preferred  stock  generally:  1857,  Everhar't v.  West  Ches- 
ter, etc.,  E?T5o.,  US  Par-IStTaay;  1805,  HimsBr^.  Scarborough  Clif£  Hotel  Co., 
4  De  G.  J.  &  S.  672,  2  Dr.  &  S.  514,  521 ;  1884,  Gordon  v.  Eichmond,  etc.,  R. 
Co.,  78  Va.  501 ;  1885,  Belfast,  etc.,  E.  Co.  v.  Belfast,  77  Maine445 ;  1890,  Camp- 
bell v.  American  Z.. Co.,  122  N.  Y.  455,  11  L.  E.  A.  596;  1890,  Bamjam  v. 
Bard,  134  U.  8.  291 ;  1891,  Ee  Dicido  Pier  Co.,  L.  E.  2  Ch.  Div!  354;  1891,  Eich- 
baum  V.  City  of  Chicago  Grain  Elevators,  L.  R.  3  Ch.  Div.  459 ;  1895,  Higgins  v. 
Lansingh,  154  III.  301 ;  1897,  Andrews  v.  Gas  Meter  Co.,  76  L.  T.  E.,  132, 
overruling  Hutton  v.  Scarborough  C.  H.  Co.,  snpra;  1898,  Ernst  v.  Elmira  M. 
I.  Co.,  54  N.  Y.  S.  116,  24  Miscl.  (N.  Y.)  583. 

Majority  of  members  can  not,  without  exi&ess  legislative  authority,  and  with- 
ouCTOiiBgfll  01  all  the  tSUb!j6nbers,  after  organization  or  subscription  upon  an 
ehaa-l  paijiiJ.  COByfi'-J^^  =■  y^^t.  (sx-fJfs-ahar•Ps'^■n^n  preferred.  1865,  HuttSTi  v. 
Scarborougli  'Cliff  Hotel  Co.,  4  De  G.  J.  &  S.  672, '2  Drew  &  S.  514,  621;  1881, 
Boardman  v.  L.  S.  &  M.  S.  E.,  84  N.  Y.  157;  1890,  Campbell  v.  American 
Zylonite  Co.,  122  N.  Y.  455;  1898,  Ernst  v.  Elmira  M.  I.  Co.,  54  N.  Y.  Sup. 
116,  24  MiBcl^83. 

^nl;,  it,  ,|^aS-also  been  held  th^t  express  legislative  authority  will  make 
such  issue  valid,  even  against  dissenting  shareholders.  1857,  EveTlraTt  v. 
TVeslcliyHLW,  tfti!.,  R.  C)6.77BTa.^.'33g;  1863;  Eutl and,  etc.,  E.  Co.  v.  Thrall, 
35  Vt.  536;  1867,  Curry  v.  Scott,  54  Pa.  St.  270;  1875,  Westchester,  etc.,  E. 
Co.v.  Jackson,  77  Pa.  St.  321;  1875,  Tottenv.Tison,  54Ga.  139;  1897,  Andrews 
V.  Gas  Meter  Co.,  76  L.  T.  Eep.  132,  overruling  Hutton  v.  Scarborough  CHS 
Hotel  Co.,  4  De  G.  J.  &  S.  672,  and  2  Drew  &  S.  514,  521. 

But  upon  the  othpr  ^turj,  it  seems  that  neither  statutory  nor  charter  au- 
thority  is  necessary,  if  thepreierred_  stock  is  i.ssued,  (under  a  power  to  in- 
cTease  Of  (iomplellj ttb  auU7prized_isiueJby  tEeunanimous coiisent  of  the exist- 
ing  snarenoiaers.  JdLavemaveirV.''Bomeaiix  Co.,  8  Natioiiar  Corp.  Rep.'127; 
1895,  Higgins  v.  Lansingh,  154  111.  301;  2  Beach  Corp.,  §  808;  1  Morawetz, 
§  464. 
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Sec.  213.     Shares  of  stock — iNature  of. 
(  I )   Personal  property. 

JOHNS  V.  JOHNS.' 
1853.     In   the  Supreme  Court   of  Ohio,     i  Ohio  St.  350-362. 

This  is  a  petition  in  which  the  plaintiff,  the  widow  of  Benjamin 
Johns,  deceased,  claims  dower  in  forty-six  shares  of  the  capital  stock 
of  "The  Mansfield  and  SandusJcy'tlity'Ratliuad'  Company''  and  in  ten 
shares  of  the  capital  stock  of  "The  Ohio  and  Pennsylvania  Railroad 
Company,"  of  which  shares  her  deceased  husband,  the  said  Benjamin 
Johns,  was  the  owner  at  the  time  of  his  death. 

The  defendant,  She'rman,  as  executor  as  aforesaid,  answers,  ad- 
rnitting^the  facts  alleged  in  the  petitiflH,  but  insisting  that  said  shares 
arepersonal  ahdnofreirl  estate.  '     -—— —  ____ 

"Thurman,  J.  *"  *  *  Turning,  then,  to  the  charter  of  the  com- 
pany, we  find  in  it  no  provision  declaring  whether  its  stock  is  realty 
or  personalty.  We  are  thus  brought  to  the  general  question,  whether 
railroad  shares  in  Ohio  are,  in  the  absence  of  express  legislative  enact- 
ment,  to  be  considerefTa^Teal  9?personal"^stM'er~"This  question  must 
'  be'determined  by  a  reference  to  the  principles  of  the  common  law 
and  the  general  statutes  of  the  state  that  have  a  bearing  upon  it. 
And  its  solution  is  not  without  difficulty,  for  as  to  the  common  law 
the  adjudicated  cases  are  directly  conflicting,  and  when  we  resort  to  our 
statutes  the  chief  aid  we  derive  is  from'  analogies  and  inference. 

In  Drybutter  V.  Bartholomew,  detided  in  1723,  2  P.  Wms.  127,  the 
master  of  the  rolls  said  that:  "a  fine  may  be,  and  usually  is,  levied  of 
New  River  shares  by  the  description  of  so  much  land  covered  with 
water,"  but  the  case  does  not  inform  us  what  these  shares  were,  nor 
how  they  wer^  created;  and  whether  they  were  real  or  personal 
estate  was  not  discussed.  They  appear  to  have  had  their  origin  in 
the  statutes  of  3  James  i,  ch.  18,  and  4  James  i,  ch.  I2,  to  enable 
the  mayor,  commonalty  and  citizens  of  London  to  supply  the  city 
with  water ;  but  these  acts  simply  authorize  the  construction  of  the 
works  and  the  acquisition  of  the  necessary  right  of  way.  They  create 
no  stock,  nor  is  any  mention  made  in  them  of  shares  or  shareholders. 
Yet  it  would  seem  from  the  case  cited,  as  well  as  the  case  of  Town- 
shend  v.  Ash,  decided  in  1745,  3  Atkyns  336,  that  shares  were  created, 
and  hence  these  cases  have  been  frequently  cited  as  showing  that  stock 
in  a  water-works  company  is  real  estate. 

By  a  statute  of  10  Anne,  the  mayor,  aldermen  and  common  council 
of  the  city  of  Bath,  their  successors  or  assigns,  or  such  persons  as  they 
should  appoint,  were  authorized  to  improve  the  navigation  of  the 
river  Avon,  and  to  charge  tolls  on  persons  and  property  transported 
thereon.   By  an  agreement  executed  between  the  corporate  authorities 

'  Only  part  of  opinion  is  given. 
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of  the  one  part,  and  the  Duke  of  Beaufort  and  several  other  persons 
on  the  other  part,  the  duke  and  his  associates  undertook  to  do  the 
work  in  consideration  of  being  allowed  to  take  the  tolls.  By  the  i  ith 
article  of  the  agreement  it  was  provided  that  "no  survivorship  shall  at 
any  time  take  place  between  the  said  parties  and  undertakers ;  but  if 
any  or  either  of  them  shall  happen  to  die,  the  share  or  part  of  such  so 
dying,  shall  descend  and  go  to  the  heirs  and  assigns  of  the  party  or 
parties  so  dying." 

In  Buckeridge  v.  Ingram,  decided  in  1795,  2  Ves.  Jr.  651,  the 
question  was  directly  made  whether  these  shares  were  personal  or  real 
estate,  and  it  was  decided  that  they  were  real  estate  and  subject  to 
dower.  The  master  of  the  rolls  held  that  the  right  to  take  tolls  was 
an  incorporeal  hereditament  arising  out  of  realty,  and  was  therefore  a 
"tenement." 

And  he  remarked:  "I  have  no  difficulty  in  saying,  that  wherever 
a  perpetual  inheritance  is  granted,  which  arises  out  of  lands,  or  is  in 
any  way  connected  with,  or,  as  it  is  emphatically  expressed  by  Lord 
Coke,  exerciseable  within  it,  it  is  that  sort  of  property  the  law  denom- 
inates real." 

The  principle  of  these  cases  was  followed,  and  possibly  extended, 
by  the  supreme  court  of  Connecticut  in  1818,  in  the  case  of  Welles  v. 
Cowles,  2  Conn.  567,  in  which  it  was  held  that  shares  of  an  incorpo- 
rated turnpike  company  are  real  estate.  The  right  to  the  tolls,  said 
the  court,  "is  a  right  issuing  out  of  real  property,  annexed  to  and  ex- 
erciseable within  it ;  and  comes  within  the  description  of  an  incorpo- 
real hereditament  of  a'real  nature,  on  the  same  principle  as  a  share  in 
the  New  River,  in  canal,  navigations  and  tolls  of  fairs  and  markets ;" 
citing  Drybutter  v.  Bartholomew,  2  Peere  Williams  127,  Habergham 
v.  Vincent,  2  Ves.  Jr.  232,  and  The-King  v.  The  Inhabitants  gf  Chip- 
ping Norton,  5  East  239. 

And  in  answer  to  the  argument  that  the  individual  stockholders  had 
only  a  claim  on  the  company,  and  not  upon  the  realty,  and  that  this 
must  be  of  a  personal  nature,  the  court  said:  "But  the  stockholders, 
as  members  of  the  company,  are  owners  of  the  turnpike  road ;  and  it 
is  in  virtue  of  this  interest  that  they  have  their  claims  for  the  divi- 
dends, or  their  respective  shares  of  the  toll.  It  is  not  a  mere  claim  on 
the  corporation." 

This  decision  was  recognized  as  law  in  1823,  in  a  suit  between  the 
same  parties,  4  Conn.  182,  though  the'question  was  not  expi'essly 
made. 

In  1835  the  supreme  court  of  Pennsylvania  held  that  "a  toll  bridge 
erected  by  two  individuals  across  a  river  between  their  lands  by  legis- 
lative authority  is  real  estate."  The  court  said  that  the  right  was 
"not  only  a  right  arising  out  of  the  soil,  but  so  far  as  the  abutments 
of  the  bridge  are  concerned,  it  is  the  soil  itself."  Hurst  v.  Meason, 
4  Watts  346.  It  is  to  be  observed,  however,  that  it  does  not  appear 
that  the  builders  were  incorporated. 

In  Price  v.  Price's  Heirs,  6  Dana  107,  the  court  of  appeals  of  Ken- 
tucky, in  1838,  held  that  the  stock  in  the  Lexington  and  Ohio  Rail- 
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road  Company  is  real  estate.  '  Without  citing  any  adjudicated  case, 
the  court  came  to  a  conclusion  which  is  thus  expressed:  "The  right 
conferred  on  each  shareholder  is  unquestionably  an  incorporeal 
hereditament.  It  is  a  right  of  perpetual  duration,  and  though  it 
springs  out  of  the  use  of  personalty,  as  well  as  lands  and  houses,  this 
matters  not.  It  is  a  franchise  which  has  ever  been  classed  in  that  class 
of  real  estate  denominated  an  incorporeal  hereditament." 

On  the  other  hand,  the  supreme  court  of  Massachusetts,  in  1798,  in 
Russell  et  al.  v.  Temple  and  Others,  3  Dane's  Abr.  108,  held  that 
shares  in  incorporated  bridge  and  canal  companies  are  personalty.  The 
case  was  between  the  widow  and  heirs  of  Thomas  Russell,  the 
former  contending  that  the  shares  were  personal  property,  and  that, 
consequently,  she  was  entitled  to  a  distributive  portion  of  them,  and 
the  latter  insisting  that  they  were  realty,  and  that,  therefore,  she  had 
but  a  dower  estate.  The  question  was  very  fully  discussed,  and  was 
decided  (says  Professor  Greenleaf  in  his  edition  of  Cruise)  "upon 
great  consideration." 

"For  the  heirs  it  was  urged  that  these  shares  were  real  estate,  be- 
cause, it  was  said,  the  estates  were  real  in  the  corporations,  and  that 
if  the  estates  in  the  corporation  were  real,  the  estates  of  the  individual 
members  in  them  followed  their  nature  and  were  real,  and  that  the 
frequent  declarations  of  the  legislature  declaring  such  shares  personal 
Estate,  at  least  show  a  doubt  that  when  one  has  a  right  to  receive  rent 
he  has  only  a  right  to  receive  a  sum  of  money,  yet  it  does  not  follow 
that  his  estate  is  not  real  estate  out  of  which  his  rent  issues." 

For  the  widow  it  was  argued  that  the  shares  were  personalty,  because 
the  estate  (in  the  bridges,  canals,  towing-paths,  vvharves  and  lands) 
"can  only  exist  in  the  corporation,  which  alone  can  acquire  it,  alone 
be  seized  or  possessed  of  it,  alone  pass  it  away,  manage  or  repair  it, 
and  so  must  hold  it  entire,  and  that  the  corporation  is  a  moral  person 
to  all  purposes  of  property.  Jts  tenure  is  to  their  successors,  or  to 
their  successors  and  assigns.  The  estates  can  never  vest  in  or  be 
divided  among  the  individual  members  to  hold  as  tenants  in  common, 
etc.,  in  their  private  capacities.  Only  the  corporation  can  possess  the 
estate,  and  that  only  by  possessing  the  charter,  and  only  the  corpora- 
tion can  be  taxed  for  it  on  common-law  principle^,  and  on  these  can 
it  alone  be  taken  in  execution  for  the  debts  of  the  corporation." 

"That  the  share  is  personal  estate,  though  the  corporation  hold  real 
estate,  for  the  individual  rnember  has  no  estate,  but  only  a  right  to 
such  dividends  as  the  corporation  from  time  to  time  assigns  to  him. 
He  is  unknown  in  the  grants  made  to  it,  and  he  can  not  grant  any 
part  of  the  estate';  nor  can  he  be  taxed  for  it  but  by  statute  law ;  nor  can 
any  private  member  of  a  corporation  be  distrained  for  a  public  con- 
cern of  it;  his  only  remedy  for  his  dividend  is  case  in  assumpsit,  or 
an  action  on  the  case  for  a  wrongful  refusal  or  neglect  to  pay  or  allow 
him  his  part  of  the  profits." 

The  judgment  of  the  court  was,  as  I  have  stated,  that  the  shares 
were  personal  estate.  "The  principal  reason  of  the  decision,"  says 
Dane,  "appears  to  be  because  the  court  considered  that  the  individuc'. 
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member,  or  shareholder,  had  only  a  right  of  action  for  a  sum  of  money, 
his  part  of  the  net  profits  or  dividends.  And  so  the  law  has  been 
held  to  be  since  this  decision  was  made." 

In  his  edition  of  Cruise,  Greenleaf  says:  "Shares  in  the  property 
of  a  corporation  are  real  or  personal  property,  according  to  the  nature, 
object  and  manner  of  the  investment.  Where  the  corporate  powers 
are  to  be  exercised  solely  in  landj  as  where  original'  authority  is  given  ; 
by  the  charter  to  remove  obstructions  in  a  river  and  render  it  naviga- 
ble, to  open  new  channels,  etc.,  to  make  a  canal,  erect  water-works, 
and  the  like,  as  was  the  case  of  the  New  River  water,  the  navigation 
of  the  river  Avon  and  some  others,  and  the  property  or  interest  in  the 
land,  though  it  be  an  incorporeal  hereditament,  is  vested  inalienably 
in  the  corporators  themselves^  the  shares  are  deemed  real  estate. 
Such,  in  some  of  the  United  States,  has  been  considered  the  nature 
of  shares  in  toll  bridge,  canal  and  turnpike  corporations  by  the  com- 
mon law;  though  latterly  it  has  been  thought  that  railway  shares 
were  more  properly  to  be  regarded  as  personal  estate.  But  where 
the  property  originally  entrusted  is  money,  to  be  made  profitable  to 
the  contributors  by  applying  it  to  certain  purposes,  in  the  course  of 
which  it  maybe  invested  inlands  or  in  personal  property,  and  changed 
'  at  pleasure,  the  capital  fund  is  vested  in  jthe  corporation,  and  the 
shares  in  the  stock  are  deemed  personal  property,  and  as  such  are  in 
all  respects  treated.  In  modern  practice,  however,  shares  in  corpo- 
rate stock,  of  whatever  nature,  are  usually  declared  by  statute  to  be 
personal  estate."      i  Greenleaf 's  Cr.  Dig.  39,  40. 

In  support  of  this  statement,  Mr.  Greenleaf  cites  the  cases  we  have 
already  noticed,  and  some  others  that  require  consideration.  One  of 
the  most  important  of  these  is  Blighv.  Brent,  2  Y.  &  C.  Exch.  Rep. 
268,  294.  It  involved  the  question  whether  the  shares  in  the  Chelsea 
Water-Works  Company  were  realty  or  personalty.  The  act  of  incor- 
poration left  the  question  open,  as  it  contained  no  declaration  upon 
the  subject.  The  court  reviewed  the  cases  bearing  upon  it,  and  came 
to  the  conclusion  that  the  shares  were  personalty.  This  decision  was 
afterwards,  in  1838,  spoken  of  with  approbation  in  Bradley  v.  HAlds- 
worth,  3  M.  &  W.  422. 

In  the  latter  case  the  question  was  whether  shares  in  the  "London 
and  Birmingham  Railway"  might  be  sold  by  a  verbal  contract.  On 
the  part  of  the  defendant  it  was  contended  that  they  constituted  an 
interest  in  land  within  the  meaning  of  the  statute  of  frauds,  and  that, 
therefore,  a  contract  for  their  sale  was  void  unless  reduced  to  writing. 
The  court  held  the  contract  valid.  True,  the  act  of  incorporation 
declared*  that  the  shares  should,  to  all  intents  and  purposes,  be  deemed 
personal  estate  and  transmissible  as  such,  and  should  not  be  of  the 
same  nature  of  real  property';  but  it  is  evident  from  what  was  said, 
that,  independent  of  this  provision,  the  same  decision  would  have 
been  made.  Parke.  B.,  said :  "No  doubt  the  company  are  seized 
of  real  property,  as  well  as  possessed  of  a  great  deal  of  personal 
property;  but  the  interest  of  each  •  individual  shareholder  \&  di  share 
of  the  net  produce  of  both  when  brought  into  one  fund. ^'     And 
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again:  "I  have  no  doubt  whatever  that  the  shares  of  the  proprietors, 
as  individuals,  are  personalty ;  thev  consist  of  nolhine;^  more  than  a 
riff%t  lo  £ave  aJKare~of  mX.,MLJlZ3dMc^  froferty  of  the 

comfar^7' 

"Sl'derson,  B.',  said:  "All  the  cases  were  under  review  in  Bligh 
v.  Brent,  where  the  question  was  as  to  the  shares  in  the  Chelsea  Water- 
iWorks  Company.  That  was  a  stronger  case  than  the  present  because 
there  was  no  clause  of  this  kind  in  the  act  of  parliament,  and  yet  the 
shares  were  held  personal  property."  "I  conceive  that  all  the  share- 
holders would  take  even  without  such  a  clause." 

Bolland,  B.,  concurred. 

So,  in  Duncuft  v.  Albrecht,  12  Simons  &  Stewart  189,  it  was  held 
that  a  parol  agreement  for  the  sale  of  railway  shares  is  valid,  for  they 
are  neither  an  interest  in  lands,  nor  goods,  wares  or  merchandise, 
within  the  statute  of  frauds. 

A  careful  examination  of  the  adjudications  upon  the  subject  has 
brought  us  to  the  conclusion  that,  according  to  the  weight  of  authority, 
the  shares  in  question  are  personal  property.  In  the  early  English 
caijyB  tliy  dlSliiiction,  now  well  understood,  between  the  property  of  a 
corporation  and  the  rights  of  its  members,  does  not  seem  to  have  been 
taken,  and  it  appears  to  h3ve  been  assumed  that  each  shareholder  had 
an  estate  in  the  corporate  property,  and  that,  consequently,  if  that 
property  was  real,  his  share  was  also  realty.  But  the  cases  we  have 
cited  abundantly  show  that  the  distinction  above  mentioned  is  now 
fully  recognized  in  England,  and  that  the  prapal.Y_of  a  corporation 
may  be  mainly,  if  notwh^ly,  real,  a.nd  yet  the.^h^es  oTitS-men;ihers 
be"^"efsorial'?y7~~'*'  ""*  * 
""HTwEatever  way  we  view  the  case,  whether  upon  adjudication, 
reason,  or  our  statute  laws,  we  arrive  at  the  conclusion  that  the  shares 
in  question  are  personal  property.  The  bill  must  therefore  be  dis- 
missed. 

Bill  dismissed* 

Noti.  Many  early  cases  held  shares  in  corporations  owning  real  property 
to  be  real  property.  Some  of  these  were  followed  in  this  country,  as  shown 
by  the  above  case :  1723,  Drybutter  v.  Bartholomew,  2  P.  Wms.  127 ;  1745, 
Townsend  v.  Ash,  3  Atk.  336;  1786,  King  v.  Bock  Co.,  1  T.  E.  219;  1818, 
Welles  V.  Cowlea,  2  Conn.  567  (this  case  led  to  a  statute  declaring  shares  to 
be  personal  property)  ;  1831,  Coombs  v.  Jordan,  3  Bl.  Ch.  (Md.)  284,  22  Am. 
Dec.  236;  1838,  Price  v.  Price,  36  Ky.  (6  Dana)  107;  1870,  Copeland  v.  Cope- 
land,  70  Ky.  (7  Bush)  349  (after  which  holding  the  legierature  changed  the 
rule'there  by  statute,  declaring  shares  to  be  personal  property). 

Thq  grpiat.  wfii.f>;tit  nf  antlinritv.  even  frpm^  early  times,  holds  shares  to  be 


personal  property  nTSTTWeekley  v.  Weekley,  2  Younge  k  Col."Exch.,  p.  281 
nSIeTTTOSTTlussell  v.  Temple,  3  Dane's  Abr.  108 ;  1812,  Cooper  v.  Swamp 
Canal  Co.,  6  N.  C.  (2  Murph.)  195;  1830,  Blake  v.  Jones,  Bailey's  Eq.  (S.  C.) 
141,  21  Am.  Dec.  530;  1836,  Bligh  v.  Brent,  2  Younge  &  Col.  Exc.  268;  1837, 
Arnold  v.  Euggles,  1  R.  I.  165;  1843,  North  v.  Forest,  15  Conn.  400:  1849, 
Slavmaker  v.  Bank  of  Gettysburg,  10  Pa.  St.  373;  1854,  Watson  v.  Spratley, 
10  Ex.  222,  24  L.  J.  Ex.  53 ;  1855,  Edwards  v.  Hall,  25  L.  J.  Ch.  82,  35  E.  L. 
&  Eq.  433;  1856,  Walker  v.  Bartlett,  18  C.  B.  845,  25  L.  J.  C.  P.  263;  1865, 
McKeen  v.  Northampton  Co.,  49  Pa.  St.  619,  88  Am.  Dec.  515;  1869,  South- 
western E.  Co.  V.  Thomason,  40  Ga.  408;   1881,  Manns  v.  Brookville  National 
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Bank,  73  Ind.  243 ;  1884,  Feckheimer  v.  National  Exchange  Bank,  79  Va.  80 ; 
1886,  Colonial  Bank  v.  Whinney,  66  L.  J'.  Oh.  ,43,  11  App.  Cas.  426 ;  1890, 
Mattingly  v.  Roach,  84  Cal.  207,  23  Pac.  Eep.  1117;  1897,  Jellenik  v.  Huron 
C.  M.  Co.,  82  Fed.  Rep.  778;  1899,  Herring  v.  Ruskiij  Co-op.  Assn.,  —  Tenn. 
Ch.  App.  — ,  52  S.  W.  Eep.  327. 


Sec.  214.     Same.     Statute  of  frauds. 

(  2 )    "  Goods ,  wares  or  merchandise . ' ' 

TISDALE  V.  HARRIS.' 

1838.     In  the   Supreme  Judicial    Court  '  of    Massachusetts. 
20  Pick.   (Mass.)  9-14. 

r Assumpsit  b3&JE8dale-affaia&t"-H-arrisu  on  an  oraL.CQlltract,h}C.S^hich 
defendaflt  agreed  te-sefr-prhrintiff  two-hundred  shares,„with.  alL,the 
earnings  thereon,  in  the  capital  stock  of  a  manufacturing  company. 
'Sre -t>b 'rect~was"To  recover  $300,^  being" the  amount  of  dividends 
dfidlaredjn    th"^figrres  a£te.i;.  the  agrppment  tn  sell.] 

ShawTC.  J.  «  *  *  But  by  far  the  most  important  question  in 
the  case  arises  on  the  objection  that  the  case  is  within  the  statute  of 
frauds.  This  statute,  which  is  copied  precisely  from  the  English 
statute,  is  as  follows:  "No  contract  for  the  sale  of  goods,  wares  or 
merchandise  for  the  price  of  ten  pounds  ($33.33)  or  more,  shall  be 
allowed  to  be  good,  except  the  purchaser  shall  accept  part  of  the 
goods  so  sold,  and  actually  receive  the  same  or  give  something  in 
earnest  to  bind  the  bargain,  or  in  part  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract  or  their  agent  thereunto 
lawfully  authorized." 

This  being  a  contract  for  the  sale  of  shares  in  an  incorporated  com- 

P?2jJ]l,2-ii£i^^2-'^'^S*-^'-^---i2^^-&§-E£i?®  °^  more  than  ten  pounds,  and 
no  TJatt-bavinSjeen  delivered  and  no  purchase-money  or  earnest  paid, 
the  question  is,  vyhether  it  can  be"allowed  to  be  good  without  a  note 
or  mernofandUrH"in  writing  signedby  the  pai'ty  to  be  charged  with' it. 
M'his  depends  upon  the  question  whether  such  shares  are  goods,  wares 

or'mer_cHM2Ese_w i th i_n _th e ,tru e  .inaaSing  of  the  statute. 

It  is  somewhat  remarkable  that  this  question,  arising  on  the  St.  29 
Car.  2,  in  the  same  terms,  which  ours  has  copied,  has  not  been  defi- 
nitely settled  in  England.  In  the  case  of  Pickering  v.  Appleby, 
Com.  Rep.  354,  the  case  was  directly  and  fully  argued  before  the 
twelve  judges,  vvho  were  equally  divided  upon  it.  But  in  several  other 
cases  afterward  determined  in  chancery,  the  better  opinion  seemed  to 
be  that  shares  in  incorporated  companies  were  within  the  statute,  as 
goods  or  merchandise.  Mussell  v.  Cooke,  Prec.  in  Ch.  533 ;  Crull  v. 
Dodson,  Sel.  Cas.  in  Ch.  41. 

'  Statement  abridged;  arguments  and  part  of  opinion  omitted. 
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We  are  inclined  to  the  opinion  that  the  weight  "of  authorities  in 
qioderti  times  is,  that  contracts  "for  the  sale  of  stocks  ana  shares  In 
incorporated  companies  for  more  than  ten  pounds  are  not  valid  unless 
there~Has  been  a  note '6r"TfieiSorandum  in  writiner,  or  earnest  or  part 
paymeaU     4  Wheafoh'Sgi,  note;  3  Starkie  on  Evid.,4th  Amel'.  edit., 

Supposing  this  a  new  question  now  for  the  first  time  calling  for  a 
construction  of  the  statute,  the  court  are  of  opinion  that,  as  well  by  its 
terms  as  its  general  policy,  stocks  are  fairly  within  its  opera,tion.  The 
words  "goods"  and  "merchandise"  are  both  of  very  large  significa- 
tion. £ona,  as  used  in  the  Civil  law,  is  almost,  as  extensive  as  per- 
sonal property  itself,  and  in  many  respects  it  has  nearly  as  large  a 
signification  in  the  common  law.  The  word  "merchandise"  also, 
including  in  general,  objects  of  traffic  and  commerce,  is  broad  enough 
to  include  stocks  or  shares  in  incorporated  companies.     *     »     « 

The  main  argument  relied  upon  by  those  whp  contend  that  shares 
are  not  within  the  statute  is  this :  That  statute  provides  that  such  con- 
tract shall  not  be  good,  etc.,  among  other  things,  except  the  purchaser 
shall  accept  part  pj_the  goods.  F.rom  this  iij^_argued  thit-by  neces- 
sary implication  the  statute  applies  only  to  goods,  of  which  part  may 
be  delivered.  This  seerris,  however,  to  be'raffier"a  harrow^nHTOTced 
construction.  The  provision  is  general  that  no  contract  for  the  sale 
of  goods,  etc.,  shall  be  allowed  to  be  good.  The  exception  .ia_ffilien 
part  are  delivgxa^ ;  but  if  part  can  not  be  delivered,  then  the  exception 
can_not^xis_t^to  take  the  case  out  of  the  general  prohiBifion.  The  pro- 
vision extended  to  a  great  "variety  of  objects,  and""fhe'iexception  may 
well  be  construed  to  apply  only  to  such  of  those  objects  to  which  it  is 
applicable,  without  affecting  others,  to  which  from  their  nature  it  can 
not  apply. 

There  is  nothing  in  the  nature  of  stocks,  or  shares  in  companies, 
which  in  reason  or  sound  policy  should  exempt  contracts  in  respect  to 
them,  from  those  reasonable  restrictions,  designed  by  the  statute  to 

\      prevent  frauds  in  the  sale  of  other  commodities.      On  the  contrary, 
Ithese  companies  have  becotne  so  numerous,  so  large  an  amount  of  the 
/  -property  of  the  community  is  now  invested  in  thetn,  and  as  the  or- 
y  J,  ^inary  indicia  of  property,   arising  from  delivery  and  possession, 

*  can  not  take  place,  there  seems  to  be  peculiar  reason  for  extending 
the  provisions  of  this  statute  to  them.  As  they  may  properly  be  in- 
cluded under  the  terms  goods,  as  they  are  within  the  reason  and  pol- 
icy of  the  act,  the  court  are  of  opinion  that  a  contract  for  the 
sale  of  shares,  in  the  absence  of  the  other  requisites,  must  be  proved 
by  some  note  or  m.emorandum,  in  writing;  and  as  there  was  no  such 
memorandum  in  writing,  in  the  present  case,  the  plaintiff  is  not  en- 
titled to  maintain  this  action.  As  to  the  argument  that  here  was  a 
part  performance,  by  a  payment  of  the  money  on  one  side,  and  the 
delivery  of  the  certificate  oh  the  other,  these  acts  took  place  after  this 
action  was  brought,  and  can  not  therefore  be  relied  upon  to  show  a 
cause  of  action  when  the  action  was  commenced 
Verdict  set  aside  and  plaintiff  nonsuit. 
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jffote.    It  is  gfinerallvheld  in  this, country  that  sales  qf^stock  are  within  the 
seyenteentb  sectionofthS  Stpute  of  t'rau^rseei  as  to  the  application  of  this  and 
other  sections,  the  iolio wing  cases':  iHitfTCol vin  v.  Williams,  3  Har.  &  J.  (Md.) ' 
38;  1843,  North  v.  Forest,  15  Conn.  400;  1847,  Thompson  v.  Alger,  53  Mass.  (12 
Mete.)  428;  1862,  Hagar  v,  King,  38  Barb.'(N.  Y.)  200;  1872,  Pray  v.  Mitchell, 
60  Maine  430 ;  1873,  Mayer  v.  Child,  47  Cal.  142 ;  1878,  Mason  v.  Decker,  72  N.  Y. 
595;  1880,  Boardman  v.  Cutter,  128  Mass.  388;  1884,  Porter  v.  Worsmer,  etc.. 
94  N.  Y.  431;  1884,  Fitzpatrick  v.  Woodruff,  96  N.  Y.  561 ;  1888,  Hinchman  v. 
Lincoln,  124  U.  S.  38;  1889,  Seddon  v.  Eosenbaum,  86  Va.  928;  1891,  Ryers  v. 
Tuska,  14  N.  Y.  Sap.  926;  1892,  Spear  v.  Bach,  82  Wis.  192;  1893,  Dinkier  v. 
Baer,  92  Ga.  432;  1895,  McLure  v.  Sherman,  70  Fed.  Eep.  190;  1895,  Flowers 
V.  Steiner,  108  Ala.  440. 
.  But  in  Engl«nr^  t.ha  rnla  \f>  ,^jfprant.-     See,  1839,  Humble  v.  Mitchell,  11 ' 
Ad.  &  El.  m ;  1841,  Duncuft  v.  Albrecht,  12  Sim.  Ch.  189;  1844,  Hargreaves  v. 
Pai-sons,  13  Mees.  &  W.  561. 

But  the  statute  of  frauds  does  not  apply  to  agreements  to  subscribe :  See, 
note,  supra,  p.  459,  and,  1871,  Green  v.  Brookins,  23  Mich.  48;  1886,  Colfax 
Hotel  Co.  V.  Lyon,  69  Iowa  683 ;  1898,  Rogers  v.  Burr,  105  Ga.  432. 

The  fourth  section  of  the  statute  of  frauds  relating  to  conveyances  of  inter- 
ests-hrtSnds  does  not  apply  to  sales  of  corBorate.  shares,  even  if  the  corpora- 
tT7m-«wm  ^TTdHp^yja  in-is:n^  -TiffigT^  V.  Mitchell,  11  Ad.  &:E.~205;  1836, 

Bligh  V.  ISteriSTTY.  &  C.  Exc.  268'. 


Sec.  215.    Same. 

(3)    Choses  in  action. 

COLONIAL  BANK  v.  WHINNEY.' 

1885.     In  English  Court  of  Appeal.     L.  R.  30  Ch.  Div. 

261-290. 

[Suit  by  the  bank  to  enforce  an  equitable  mortgage  of  shares  in  a 
•  ailv<rgy  company  against  W  hinney,  wBo^yyas  a  trustgg_  in  bankruptcy 
01  the  person  in  whose  nameTBg^ares  stoocTat  the_^mmencement 
-at~th6  bankrupfcyT  TKe  English  bankruptTaw  provided  that  "all 
goods  Ifi  the  possession,  order  or  disposition_pf.,.the  hankrup-tlLshoura 
pa:S§~{o~the  trusteejn  bankruptcy-.I"provixied— that  things  in_action, 
otTier-ltiajl-delpts'Hiae  the  bankrupt,  shall  not  be  deemed  p;ood.s  within 
the  meaning  ofTtTisTawi  tinder"  this  p1-ovision  the  majority  of  the 
coTTfTheid  that  the  shares  were  not  choses  in  action  within  the  mean- 
ing of  the  proviso;  but  Fry,  L.  J.,  pronounced  the  following  dissent- 
ing opinion,  which  was  affirmed  in  the  house  of  lords,  11  App.  Cas. 
426.] 

Fry,  L.  J.  One  of  the  questions  argued  before  us  on  the  present 
appeal  has  been,  whether  the  shares  in  question  in  this  case  are  or  are 
not  choses  in  action,  withm  ih'e"  meaning  oFT:hose  w6?cTs~gS~iTgP7t''in 
th^rjtf'subsectioiTof  the  44th  section  of  the  Bankruptcy  Act  1883. 

'  Statement  abridged.  Only  the  dissenting  opinion  of  Fry,  L.  J.,  is  given 
(a  part  of  it  being  omitted).  The  majority  opinion  was  overruled  upon  this 
point,  and  Fry's  opinion  unanimously  aflBrmed  by  the  house  of  lords,  in  1886. 
The  Colonial  Bank  v.  Whinney,  L.  E.  11  App.  Cas.  426. 

51— WiL.  Cases. 
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The  shares  in  question  are  shares  in  a  company  constituted  by  act 
of  parliament,  which  incorporates  the  Companies  Clauses  Consoli- 
dation Act,  and  that  act  declares  that  shai'es  are  personal  property, 
transmissible  as  such,  and  furthermore  provides  for  the  transfer  of  the. 
shares  by  deed  in  a  specified  manner. 

The  first  question  is  whether,  according  to  the  ordinary  legal  mean- 
ing of  the  words  "things  in  action,"  which  I  take  to  be  technical 
words,  they  include  such  shares  as  those  in  controversy.  This  leads 
to  the  consideration  of  some  very  elementary  points  in  English  law. 
According  to  my  view  of  that  law,  all  personal  things  are  either  in 
possession  or  in  action.  The  law  knows  no  teriium  quid  between  The 
tw5r~'"*''!No  chattel,'"  says  Lord  Coke,  in  Fulwood's  Case,  4  Rep. 
65a,  "either  in  action  or  possession,  shall  go  in  succession,"  as  if  the 
two  alternatives  were  the  only  possible  ones.  "Property  in  chattels 
personal,"  says  Blackstone,  "may  be  either  in  possession — which  is 
where  a  man  hath  not  only  the  right  to  enjoy,  but  hath  the  actual  en- 
joyment of  the  thing — or  else  it  is  in  action,  where  a  man  hath  only 
a  bare  right  without  any  occupation  or  enjoyment."  Bl.  Comm., 
book  2,  ch.  25,  p.  389,  and  so  Lord  Hardwicke,  in  the  great  case  of  ' 
Ryall  V.  RoUe,  i  Atk.  165,  182,  speaks  of  personal  property, whether 
in  possession  or  action  only,  as  equivalent  to  all  kinds  of  personal 
property.  The  expression  '■'■chases  in  suspense"  is  found  in  Brooke's 
Abridgement,  in  conjunction  with  choses  in  action;  but,  so  far  as  I 
can  understand,  the  two  expressions  are  synonymous. 

It  has  been  suggested  that  the  expression  '  '■choses  in  action'^  was  orig- 
inally only  applicable  to  debts,  and  that  by  a  lax  usage  it  has  acquired 
a  secondary  and  wider  significance.  I  am  notable  to  adopt  this  view. 
The  article  '•'•  Choses  in  Action  and  Choses  in  Suspense"  in  Brooke's 
Abridgement,  fol.  140,  seems  to  show  that  as  early  as  5  Edw.  4  the 
expression  was  held  to  include  the  king's  right  to  the  marriage  of  his 
ward ;  in  9  Hen.  6  the  property  in  deeds  in  the  hands  of  a  third"  per- 
son was  considered  as  a  chose  in  action,  and  in  33  Hen.  8  the  clas- 
sification of  choses  in  action  into  real,  personal  and  mixed,  was 
recognized.  Indeed,  the  whole  article  appears  to  me  inconsistent 
with  the  notion  that  according  to  early  usage  the  expression  was  con- 
fined to  debts.  On  the  contrary,  that  early  usage  appears  to  me  to- 
have  been  as  wide  as  the  modern  usage,  as  explained  by  Mr.  Joshua 
Williams  in  the  passage  which  has  been  cited  by  Lord  Justice  Cotton. 

What,  then^  is  the  character  of  a  share  in  a  company.?  Is  it  in  its 
nature  a.choseJn  foss&ssidn  or  a  chose  in  acttnn? — Such  a  share  is,  irf" 
itiy  opmion,  the  right  to  receive  certam  Tsenefits  from  a  corporation, 
grrdrtP~dt)"'CEnam  acts  is  a  member~of  that  corpofatidfn^'arTaHf-those 
benefits  be  withheld  orjhose  acts  be  obstructed,  the  only  remedy  of 
the  owner  of  the  share  is  by  action.  Uf  the  share  itself,  in  my  vie^w, 
there  "can"  be  mT"5ccupaHon  or  enjoyment,  though  of  the  fruits  arismg 
from  it  there  may  be  occupation,  enjoyment  and  manual  possession. 
Such  a  share  appears  to  me  to  be  closely  akin  to  a  debt,  which  is  one 
of  the  most  familiar  of  choses  in  action ;  no  action  is  required  to  ob- 
tain the  right  to  the  money  in  the  case  of  the  debt,  or  the  right  to  the 
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dividends  or  other  accruing  benefits  in  the  case  of  the  share ;  but  an 
action  is  the  only  means  of  obtaining  the  money  itself  or  the  other 
benefits  in  specie,  the  right  to  which  is  called  in  one  case  a  debt  and 
in  the  other  case  a  share.  In  the  case  alike  of  the  debt  and  of  the 
share,  the  owner  of  it  has,  to  use  the  language  of  Blackstone,  "a  bare 
right  without  any  occupation  or  enjoyment."  A  debt  no  doubt  dif- 
fers from  a  share  in  one  respect,  that  it  confers  generally  a  more  lim- 
ited right  than  a  share,  and  that  when  once  paid  it  is  at  ah  end ;  but 
this  distinction  appears  to  me  immaterial  for  the  purpose  now  in 
hand. 

^It  is  true  that  unassignability  by  act  inter  vivos  has  been  a  charac- 
ter  of  many  choses  in  action  in  the  earlier  stages  of  our  lawl'^biit  the 
question  whether  a~personal  t^ing  is  or  is  notTssignable,  is  not,  in 
my  opinion,  a  criterion  of  whether  it  is  in  possession  or  in  action.  The 
king  has  always  been  able  to  assign  choses  in  action  that  are  certain. 
Bills  of  exchange  have  been  assignable  by  our  law  ever  since  the  law 
merchant  on  that  point  was  recognized  by  our  courts  hundreds  of  years 
ago ;  many  choses  in  action  have  long  been  assignable  by  statute,  such 
as  promissory  notes  and  bail  and  replevin  bonds,  and  by  the  Judicature 
Act  of  1873  all  debts  and  other  legal  choses  in  action  were  made  as- 
signable in  the  manner  therein  indicated.  With  great  deference  to 
those  who  think  otherwise,  I  consider  that  the  power  of  transfer  con- 
ferred  on  jhe  holder  of  these  shares  by  statute  does  noF~afficfThe 
question.  '■      ~    '~-'-"~-  j, 

furthermore,  on  the  question  whether  a  particular  property  is  a 
chose  in  action  or  not,  I  thinli  it  "immaterial  to  inquire  whether^  the 
rrght  in  qilS'grioh  was~fofmerly  enforceable  at  law  or  in  equity_;_ajight 
of  suTfis' equally  a  chose_  in  action,  whethS^  the  forurn^  be  legal  .or 
equitable.       ~~ 

Turning  now  to  authority,  I  find  that  in  the  case  of  Humble  v. 
Mitchell  (1839),  II  Ad.  &  El.  205,  the  question  arose  whether  shares 
in  a  joint  stock  company  were  goods,  wares  or  merchandise  within 
the  meaning  of  the  seventeenth  section  of  the  statute  of  frauds ;  and  in 
determining  that  they  were  not,  Lord  Denman  observed  that  shares  in 
a  joint  stock  company  like  this  are  mere  choses  in  action ;  and  in  this 
judgment  Justices  Patteson,  Williams  and  Coleridge  concurred. 
Again,  in  Ex  parte  Agra  Bank  (1868),  Law  Rep.  3,Ch..555,  aques- 
tion  arose  as  to  certain  shares  in  the  San  Pedro  Mining  Company 
being  in  the  order  and  disposition  of  the  banki-upt  Worcester.  Though 
the  precise  constitution  of  the  company  is  not  stated,  it  appears  that 
the  company  was  an  English  one,  by  which  certificates  of  shares  were 
issued,  and  in  which  the  shares  passed  by  transfer;  the  case  was  ar- 
gued and  decided  on  the  footing  of  these  shares  being  choses  in  action 
and  they  are  so  described  in  the  judgment  of  Lord  Hatherly,  then 
Lord  Justice  Page  Wood.  On  the  other  hand,  in  the  case  of  Ex 
partelJnion  Bank  of  Manchester  (1871),  /Sid.,  12  Eq.  354,  Vice- 
Chancellor  Bacon  held  that  shares  in  a  company  under  7  and  8  Vict., 
ch.  no,  were  not  choses  in  action  within  the  meaning  of  the  Bank- 
ruptcy Act,  1869,  partly  upon  the  ground  that  if  it  had  been  intended 
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to  exclude  from  the  operation  of  the  law  of  reputed  ownership  every- 
thing incapable  of  manual  delivery,  a  clearer  te»m  would  have  been 
used,  and  partly  on  the  ground  that  the  owner's  title  depended  on  the 
register.  And  again,  in  Societe  Generale  de  Paris  v.  Tramways  Union 
Company,  14  Q.  B.  D.  424,  451,  Lord  Justice  Lindley  approved  of 
the  decision  of  the  vice-chancellor,  and  dwelt  upon  the  fact  that  a 
transferee  of  shares  has  a  legal  and  not  merely  an  equitable  right  to 
become  a  shareholder. 

In  this  conflict  of  authorities  upon  the  precise  point,  it  is  not  use- 
less to  consider  the  authorities  bearing  on  personal  things  of  a  kind 
closely  analogous  to  shares  in  a  company.  The  right  of  a  fund-holder 
in  the  public  funds,  where  there  is,  of  course,  a  legal  power  to  assign, 
has  long  ago  (1790,  1817)  been  held  to  be  a  chose  in  action.  Dundas 
V.  Dutens,  i  Ves.  196;  Rex  v.  Capper,  5  Price  217.  In  Ex  parte 
Ibbetson  (187-8),  8  Ch.  D.  519,  the  court  of  appeal  held  a  policy  of 
assurance  to  be  beyond  all  argument  a  thing  in  action  within  the 
meaning  of  the  clause  in  question ;  and  in  In  re  Bainbridge,  8  Ch. 
D.  218,  Chief  Judge  Bacon  held  that  the  share  of  a  partner  in  the 
partnership  property  was  a  chose  in  action.  If  it  be  rightly  decided, 
as  I  think  it  was,  that  a  share  in  a  partnership  is  a  chose  in  action^  it 
is  very  difficult  to  conclude  that  a  share  in  a  joint-stock  company  is 
not  a  chose  in  action.  In  the  case  of  a  partnership,  the  real  and  per- 
sonal property  of  the  partnership  is,  or  may  be,  vested  in  all  the 
partners,  and  each  therefore  may  have  a  legal  interest  in  choses  in 
■possession.  In  the  case  of  a  corporation,  the  whole  property  of  the 
concern  is  vested  in  the  corporation,  and  the  individual  corporators 
have  no  direct  interest  in  the  chattels  in  possession  which  may  belong 
to  the  concern.  In  a  partnership  of  seven  persons,  «ach  would  have 
a  those  in  action;  if  that  partnership  incorporated  itself  under  the 
Companies  Act,  1862,  would  each  of  the  seven  have  a  chose  in  posses- 
sion?    *     *     * 

Appeal  dismissed. 

Note.  See,  1830,  Blake  v.  Jones,  1  Bailey  Eq.  (S.  C.)  141,  21  Am.  Dec.  530; 
1837,  Arnold  v.  Buggies,  1  E.  I.  165 ;  1849,  Slaymaker  v.  Bank  of  Gettysburg, 
10  Pa.  St.  373. 


Sec.  216.    Same. 

(4)  As  subjects  of  conversion. 

PAYNE  V.  ELLIOT  Et.  Al.« 

1880.     In  the  Supreme  Court  of  California.     54  Gal.  Rep. 
339-344)  35  -A-m.  Rep.  80. 

Appeal  from  judgment  for  plaintiff  in  the  court  below.  ' 

McKee,  J.     This  is  an  action  of  trover.     The  plaintiff  seeks  to 
charge  defendants  with  $2,796.32  and  costs  for  an  alleged  conversion 

'  Arguments  and  part  of  opinion  omitted. 
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of  one  hundred  shares  of  the  stock  of  the  "Northern  Belle  Mill  and 
Mining  Company,"  and  also  to  have  them  adjudged  guilty  of  fraud. 
The  complaint  was  demurred  to  on  several  gi-ounds,  and  the  demurrer 
overruled.  Defendants  afterward  answered,  and,  upon  a  trial,  had  in 
the  absence  of  defendants  and  their  attorneys,  the  court  gave  judg- 
ment for  the  plaintiff  for  the  amount  sued  for,  in  gold  coin,  and  also 
adjudged  that  the  defendants  were  guilty  of  fraud.  The  appeal  comes 
to  this  court  upon  the  judgment  roll,  and  the  appellants  tlaim  that  the 
lower  court  erred  in  overruling  defendants'  demurrer  to  the  complaint 
upon  the  grounds  that  there  is  no  allegation  that  the  plaintiff  owned 
or  that  the  defendants  converted  any  certificates  of  shares  of  stock, 
and  that  the  allegation  of  fraud  is  insufficient  to  sustain  the  judgment 
that  the  defendants  were  guilty  of  fraud  in  the  supposed  conversion. 
The  principal  question  is,  whether  shares  of  stock,  eo  nomine^  are 
property  for  which  an  action,  in  the  nature  of  an  action  of  trover,  can 
be  maintained. 

At  common  law  trover  was  the  proper  remedy  for  a  conversion  of 
personal  property ;  but  it  lay  only  for  tangible  property,  capable  of 
being  identified  and  taken  into  actual  possession.  The  conversion  of 
the  property  was  the.  gist  of  the  action ;  and  the  action  did  not  lie, 
unless  the  defendant  had  become  actually  possessed  of  the  property 
by  some  means,  whether  of  finding  or  otherwise.  Shares  of  stock, 
and  such  things,  did  not  belong  to  that  class  of  property  known  as 
chattels ;  they  were  considered  incorporeal,  intangible  things  which 
existed  in  idea,  and  were  incapable  of  being  subjected  to  actual  pos- 
session. Nor  were  they  supposed  to  denote  possession,  for  they  had  no 
other  evidence  of  an  existence  than  the  certificate  -which  was  issued  to 
the  person  who  claimed  the  right  to  what  the  certificate  represented. 
That  right  consists  of  the  privilege  of  voting  in  the  concerns  of  the 
corporation,  and  of  participating  in  the  profits  of  the  business  of  the 
corporation.  It  subsisted  only  in  law  or  contract.  It  was  a  right  to 
a  thing  not  in  possession,  but  in  action.  The  certificates  themselves 
were  not  considered  property ,  but  were  considered  evidence  of  prop- 
erty. Wherever  common-law  ideas  of  personal  property  prevail, 
courts  hold  that  trover  is  not  the  proper  remedy  for  the  conversion  of 
things  which  were  considered  at  common  law  as  mere  personal  rights, 
not  reducible  into  possession,  but  recoverable  by  law.  So- the  supreme 
court  of  Pennsylvania  has  held  that  trover  will  not  lie  to,  recover  dam- 
ages for  shares  of  bank  stock;  and,  says  Justice  Shai'swood,  "the 
principle  applies  to  all  other  corporation  stocks."  A  share  of  stock, 
says  the  court,  "is  an  incorporeal,  intangible  thing.  It  is  a  right  to  a 
certain  proportion  of  the  capital  stock  of  a  corporation — never  realized 
except  upon  the  dissolution  and  winding  up  of  the  corporation — with 
the  right  to  receive  in  the  meantijne  such  profits  as  may  be  made  and 
declared  in  the  shape  of  dividends.  Trover  can  no  more  be  main- 
tained for  a  share  in  the  capital  stock  of  a  corporation  than  it  can  for 
the  interest  of  a  partner  in  a  commercial  firm."  (Neiller  v.  Kelly, 
69  Pa.  407.) 

Upon  the  idea  that  shares  of  stock  can  not  be  taken  away  or  wrong- 
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fully  detained  from  the  owner,  or  that  they  can  not  be  lost  by  the 
owner  or  found  by  a  stranger,  there  is  no  doubt  of  the  soundness  of 
that  decision.  But  the  fiction  on  which  the  action  of  trover  was 
founded,  namely,  that  a  defendant  had  found  the  property  of  another, 
which  was  lost,  has  become  in  the  progress  of  law  an  unmeaning 
thing,  which  has  been  by  most  courts  discarded,  so  that  the  action  no 
longer  exists  as  it  did  at  common  law,  but  has, been  developed  into  a 
remedy  for  the  conversion  of  every  species  of  personal  property.  It 
lies  for  bank  notes  sealed  in  a  letter  (Moody  v.  Keeney,  7  Ala.  218) ; 
for  negotiable  instruments  (Comparet  v.  Burr,  5  Blackf.  419) ;  for  a 
judgment  (Hudspeth  v.  Wilson,  3  Dev.  N.  C.  372);  for  a  promis- 
sory note  which  has  been  paid  (Pierce  v.  Gibson,  9  Vt.  216);  for 
copies  of  a  creditor's  account  (Fulton  v.  Cunningham,  16  Vt.  697); 
for  a  writ  of  execution  issued  on  a  judgment  (Keeler  v.  Fassett, 
21  Vt.  539),  and  for  certificates  of  shares  of  stock  (Anderson  v. 
Nicholas,  28  N.  Y.  600;  Atkins  v.  Gamble,  42  Cal.  98  ;  Von  Schmidt 
v.  Bourne,  50  Cal.  616). 

At  the  same  time  that  the  action  has  been  thus  expanded  the  words 
"things  in  action"  have  undergone  such  a  development  from  their 
original  meaning  that  they  now  represent  things  to  the  imagination  in 
the  light  of  tangible  objects,  and  as  such  they  are  the  subject  of  con- 
tract, sale,  gift," mortgage,  bailment  and  pledge;  and,  under  the  pro- 
visions of  our  codes,  they  are  personal  property,  subject  to  taxation, 
attachment,  execution,  levy  and  sale.  (Sections  542,  688,  Code  Civ. 
Proc.) 

It  is,  therefore,  the  "shares  of  stock"  which  constitute  the  property 
which  belongs  to  the  shareholder.  Otherwise,  the  property  would  be 
in  the  certificate;  but  the  certificate  is  only  evidence  of  the  property ; 
and  it  is  not  the  only  evidence^  for  a  transfer  on  the  books  of  the  cor- 
poration, without  the  issuance  of  a  certificate,  vests  title  in  the  share- 
holder; the  certificate  is,  therefore,  but  additional  evidence  of  title, 
and  if  trover  is  maintainable  for  the  certificate,  there  is  no  valid 
reason  why  it  is  not  also  maintainable  for  the  thing  itself  which  the 
certificate  represents.  For,  as  the  supreme  court  of  Connecticut  says, 
"If  a  certificate  of  stock  is  unlawfully  retained  when  demanded,  what 
is  presumed  to  have  been  converted  ?  The  certificate  has  no  intrinsic 
value  disconnected  from  the  stock  it  represents.  No  one  would  say 
that  the  paper  alone  had  been  converted — that  the  conversion  of  the 
paper  constitutes  the  entire  wrong.  The  real  act  done  in  such  cases 
is  precisely  the  same  as  that  done  here — no  more,  no  less ;  and  to  say 
that  trover  will  lie  in  one  case  and  not  in  the  other,  is  to  make  a  dis- 
tinction where  in  reality  there  is  no  difference.  *  «  *  "phe  stock 
in  both  cases  was  converted;  and  we  think  that  in  these  days,  when 
the  tendency  of  courts  is  to  do  away  with  technicalities  not  based 
upon  reason,  a  technical  distinction  of  this  character  should  no  longer 
be  sustained."  (Ayres  v.  French,  41  Conn.  151.)  In  Boylan  v. 
Hagnel,  8  Nev.  352,  and  in  Kuhn  v.  McAllister,  i  Utah  275,  actions 
of  this  character  for  "shares  of  stock"  were  sustained.  It  follows 
that  the  court  below  did  not  err  in  overruling  the  demurrer  to  the  com- 
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plaint,  or  in  rendering  judgment  for  the  plaintiff  for  the  value  of  the 
stock  and  interest  thereon  from  the  time  of  the  conversion  until  the 
time  of  the  trial.     *     *     * 

Judgment  modified  and  affirmed. 

Note.  As  to  conversion  of  stock  see,  1821,  Kingman  v.  Pierce,  17  Mass. 
247  (conversion  of  a  note) ;  1830,  Plymouth  Bank  v.  Bank  of  Norfolk,  10  Pick. 
(Mass.)  454;  1859,  Freeman  v.  Harwood,  49  Maine  195;  1864,  Anderson  v. 
Nicholas,  28  N.Y.  600;  1869,  Morton  v.  Preston,  18  Mich.  60;  1873,  Bank  of 
America  v.  McNeil,  73  Ky.  (10  Bush)  54;  1874,  Ayers  v.  French,  41  Conn. 
142;  1875,  1877,  Kuhn  v.  McAllister,  1  Utah  273,  96  U.  S.  87;  1881,  People  v. 
iWilliams,  60  Gal.  1  (shares  may  be  embezzled) ;  1884,  Union,  «tc..  Bank  v. 
Farrington,  13  Lea  (Tenn.)  333;  1884,  Daggett  v.  Davis,  53  Mich.  35,  51  Am. 
Rep.  91 ;  1885,  Budd  v.  Multnomah,  etc.,  E.  Co.,  12  Ore.  271, 53  Am.  Rep.  355; 
1893,  Gresham  v.  Island  City,  etc..  Bank,  2  Texas  Civ.  App.  52 ;  1896,  With- 
ers V.  Bank,  67  Mo.  App.  115,  on  120;  1896,  Ralston  v.  Bank  of  California, 
112  Cal.  208;  1899,  Hine  v.  Com.  Bank  of  Bay  City,  119  Mich.  448,78  N.  "W. 
Rep.  471.  See,  also,  notes  52  Am.  Dec.  73 ;  79  Am  Dec.  506;  24  Am.  St.  Rep. 
818. 

But  Pennsylvania  seems  to  hold  that  nothing  but  the  certificate  is  suscepti- 
ble of  conversion.  1828,  Sewall  v.  Lancaster  Bank,  17  S.  &  R.  (Pa.)  285; 
1871,  Neiler  v.  Kelley,  69  Pa.  St.  403;  1888,  Telford  and  F.  Turnpike  Co.  v. 
Gerhab,  13  Atl.  Rep.  90. 


See.  217.    Same. 

(5)  Negotiability  of  shares. 

EAST  BIRMINGHAM  LAND  CO.  v.  DENNIS.' 

1888.     In  the  Supreme  Court  of  Alabama.     85  Ala.  565-569, 
7  Am.  St.  Rep.  73,  26  Am.  &  E.  C.  C.  135. 

[Appeal  from  decree  in  favor  of  Dennis,  who  sued  one  JN^^.  Mudd 
and  the  land  company,  to  compel  the  transfer  ot  ten' shares"of  stock 
inttiE'iSnd  company,  of  yyhich  Dennis  claimedto  be  ovsrner,  ai)d  to 
compel  ""Miidd  to  ^eliver_  the  jcertiticaie"of  vi^hich  Tie  had  possession 
utider  clairffof  ownership.  The  certificate  had  been  issued  to  one 
Dearborin,  arid  wasjndorsed  by  him  in  blank.  Dennis  bought  the  cer- 
tificate from  one  who  purchased  it  from  Dearborn  ;  afterward  it  was 
lost  or  stolen,  wtthoTit  the  fault  of-Dennis.  '  Mu3d  had  purchased  the 
certnicaEe"for  full  value  from  stock  brokers  in  Birmingham.]  . 

^"SoSiERviLLE,'^.     *  '  *"-'  *~'  The  only  question  is,  whether  Mudd, 

'  who  paid  full  value  for  this  stock,  without  notice  orrfHe7com2^|iant's 
cl'Stm  tu4L,  acquil'Sa  a  title  superior  to TEaFoF  complainant. 

The;  establfsRSS  irule  is,  tFat~fTo"persbn  can  ordinafTly  be  deprived 

.  of  his  ownership  of  property  save  by  his  own  consent,  or  his  neg- 
ligence. The  only  exception  to  this  rule  is  the  case  of  a  bona  fide 
purchaser  for  value  of  negotiable  paper.  We  have  no  reference,  of 
course,  to  the  taking  of  property  for  public  uses  by  judicial  condemna- 
tion, which  may  be  done  without  the  owner's  consent. 

\      It  can  not  be  contended  with  any  degree  of  plausibility  that  under 

'  Arguments  and  part  of  opinion  omitted.    Statement  abridged. 
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the  facts  of  this  case  the  complainant  was  guilty  of  negligence  or 
the  want  of  ordinary  care  in  the  custody  of  the  certificate.  He  kept 
it  in  a  box  in  the  vault  of  a  banking  house,  whence  it  was  abstracted 
by  some  unknown  person,  apparently  without  any  fault  on  his  part. 
Nor  does  any  question  arise  involving  the  rights  of  a  subsequent 
bonajide  purchaser  of  stock,  from  one  shown  to  be  owner  on  the  cor- 
porate books,  who  has  already  made  a  prior  unregistered  transfer  of 
it  to  another  purchaser.  All  such  transfers  made  by  the  true  owner, 
and  not  registered  on  the  books  of  the  corporation  within  fifteen  days, 
are  declared  by  statute  to  be  "void  as  to  bonajide  creditors  or  pur- 
chasers without  notice."  Code,  1886,  §  1671;  Fisher  v.  Jones,  82 
Ala.  117.  If  the  defendant  Mudd  had  claimed  by  a  subsequent  pur- 
chase from  Dearborn,  the  owner  of  the  stock  on  the  corporate  books, 
this  question  would  arise.  But  he  does  not  so  claim,  his  title  being 
derived  through  the  complainant  Dennis  himself,  by  two  or  more  in- 
termediate transferees,  the  first  of  whom  was  a  fraudulent  holder  with- 
out title.  'V\(hether  Mudd's  title  to  the  stock.  tViprp.fore,  iy  superior  to 
that  of  Dennisi^'epFer[ds"oti  whether  a..cert'"fi''''''p  "f-  stock,  indorsed  in 
blank  by  &e  owner,   is  to  be  treated  as  negotiable  paper. 

"  The  ruleTls  vvell  settled  tliat  a  bona  Jide  purchaser  of  a  negotiable 
bill,  bond  or  note,  although  he  buys  from  a  thief,  acquires  a  good 
title,  if  he  pays  value  for  it  without  notice  of  the  infirmity  of  his 
vendor's  title.  The  authorities  are  clear  in  support  of  the  view  .that 
Ji  r.P.rf4jir.at.R  nf  r.orpornie'xharp.x  or  srnr.k^  tn  t.he^ni^^/jryJTirm^  {^nnt.^ 
negotiable  faper,  axuLJUkaLa  pUZcka&e)i.of  sur.h.-jCP.rtiAr.^.f^^.^  n.llfinua-h ' 
indorsed  in  blank^  by  the  owner , ^^hej^  no . guestion  arises  under  the 
re^isiration  laan&^obtains  no  better  title  toj-he  siocfi  than  his  vendor 
Kad'^in  the  absence  "f  'ill,'"'jSH:SS'"'''^£2L.ths«.f"''*'  "f-^J><'-  Q^"^^C~gy  his 
■  authority,  to  make  the  sale.  This  question  arose,  and  was  decided  by 
theT^w  York  Court  oTATppeals,  in  Mechanics'  Bank  v.  New  York 
&  New  Haven  R.  Co.,  13  N.  Y.  (1856)  599.  It  was  there  held  that 
such  a  certificate  does  not  partake  of  the  character  of  a  negotiable 
instrument,  and  that  a  bonajide  assignee,  with  full  power  to  transfer 
the  stock,  takes  the  certificate  subject  to  the  equities  which  existed 
against  his  assignor.  Such  certificates,  said  Comstock,  J.,  "contain 
no  words  of  negotiability.  They  declare  simply  that  the  person 
named  is  entitled  to  certain  shares  of  stock.  They  do  not,  like  nego- 
•tiable  instruments,  run  to  the  bearer,  or  order  of  the  party  to  whom 
they  are  given."  They  were  said  to  be  in  some  respects  like  a  bill  of 
lading  or  warehouse  receipt,  being  "the  representative  of  property 
existing  under  certain  conditions,  and  the  documentary  evidence  of 
title  thereto."  The  most  that  can  be  said  is,  that  all  such  instru- 
ments possess  a  sort  of  quasi-negotiability ,  dependent  on  the  custom 
of  merchants  and  the  convenience  of  trade.  They  are  not,  in  the 
matter  of  transferability ,  protected  strictly  as  negotiable  paper. 

In  Shaw  v.  Spencer,  100  Mass.  382;  s.  c,  97  Am.  Dec,  i  Am. 
Rep.  115  (1868),  it  was  also  decided  that  a  certificate  of  corporate 
stock,  transferred  in  blank  on  its  back,  was  clearly  not  a  negotiable 
instrument.     "No  commercial  usage,"  it  was  said,  "could  give  to 
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such  an  instrument  the  attribute  of  negotiability.  However  many  in- 
termediate hands  it  may  pass  through,  whoever  would  obtain  a  new 
certificate  in  his  own  name  must  fill  out  the  blanks,  *  *  *  so  as 
to  derive  title  to  himself  directly  from  the  last  recorded  stockholder, 
who  is  the  only  recognized  and  legal  owner  of  the  shares."  The  case 
of  Sewall  V.  Boston  Water  Power  Co.,  4  Allen  282;  s.  c.  81  Am. 
Dec.  701,  decided  by  the  same  court  a  few  years  before,  is  referred 
to  as  a  precedent  in  support  of  this  conclusion. 

•  The  precise  point  in  the  present  case  was  also  decided  in  Barstow 
V.  Savage  Mining  Co.,  64  Cal.  388;  s.  c,  49  Am.  Rep.  705,  where 
it  was  expressly  held  that  a  bona  jide  purchaser  of  stock  standing  on 
the  company's  books  in  the  name  of  the  former  owner,  regularly  in- 
dorsed by  him,  and  stolen  from  the  present  owner  without  his  fault, 
gets  no  title.  The  decision  was  based  on  the  fact  that  such  certifi- 
cates are  not  negotiable  instruments,  but  simply  muniments  of  title, 
and  evidences  of  the  holder's  right  to  a  given  share  in  the  property 
and  franchise  of  the  corporation.  It  was  observed,  in  regard  to  the 
matter  of  negligence,  as  follows;  "But  if  the  purchaser  from  one 
who  has  not  the  title,  and  has  no  authority  to  sell,  relies  for  his  pro- 
tection on  the  negligence  of  the  true  owner,  he  must  show  that  such 
negligence  was  the  proximate  cause  of  the  deceit." 

The  same  principle  was  applied  to  bills  of  lading,  in  Gurney  v. 
Behrendj  3  Ellis  &  Bl.  622,  decided  by  the  English  Queen's  Bfench, 
where  an  instrument  of  that  kind,  indorsed  in  blank  by  the  consignor, 
and  sent  by  him  to  his  correspondent,  had  been  misappropriated. 
The  correspondent,  without  authority,  fraudulently  transferred  the 
bill  for  value ;  and  it  was  held  by  Lord  Campbell,  that  for  the  want 
of  the  element  of  negotiability  in  the  paper,  the  title  to  the  goods 
was  unaffected  by  the  transaction. 

The  doctrine  of  Barstow  v.  Savage  Mining  Co.,  supra,  is  well  sup- 
ported by  authority,  and,  in  our  judgment,  announces  a  correct  prin- 
ciple of  law,  and  we  full)'  approve  it. — WooUey  v.  Sargeant,  14 
Amer.  Dec,  note  on  page  427,  and  cases  there  cited;  Cook  on  Stock 
and  Stockholders,  §§  7,10,  192,  368,  437;  2  Daniel's  Neg.  Inst. 
(3d.  ed.),  §  i>jo2ig.  It  harmonizes  entirely  with  the  declaration  of 
our  statute,  that  shares  of  stock  in  private  corporations  "are  personal 
property,  transferable  on  the  books  of  the  corporation"  in  accordance 
with  the  rules  and  regulations  of  the' corporation. — Code  1886,  §  1669; 
Campbell  v.  Woodstock  Iron  Co.,  83  Ala.  451. 

There  is  a  class  of  cases,  not  to  be  confounded  with  the  one  in 
hand,  where  the  holder  of  such  a  certificate  of  stock  indorsed  in  blank 
is  clothed  with  power,  as  agent  or  trustee,  to  deal  with  such  stock  to 
a  limited  extent,  and  transfers  it  by  exceeding  his  powers,  or  in  breach 
of  his  trust.  In  such  cases  it  has  often  been  held  that  the  true  owner, 
having  conferred  on  the  holder,  by  contract,  all  the  external  indicia 
of  title,  and  an  apparently  unlimited  power  of  disposition  over  the 
stock,  "is  estopped  to  assert  his  title  as  against  a  third  person,  who, 
acting  in  good  faith,  acquires  it  for  value  from  the  apparent  owner." — 
3  Dan.  Neg.  Inst.  (3d  ed.),  §1708^;  McNeil  v.  Tenth  Nat.  Bank,  46 
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N.  Y.  325 ;  Mount  Holly  Turnpike  Co.  v.  Ferree,  17  N.  J.  Eq.  117; 
Prall  V.  Tilt,  28  N.  J.  Eq.  479 ;  Merchants'  Bank  v.  Livingston,  74 
N.  Y.  223.  These  cases  rest  on  the  principle  that  it  is  more  just  and 
reasonable,  where  one  of  two  innocent  parties  must  suffer  loss,  that 
he  should  be  the  loser,  who  has  put  trust  and  confidence  in  the  de- 
ceiver than  a  stranger  who  has  been  negligent  in  trusting  no  one. 
Allen  V.  Maury  &  Co.,  66  Ala.  10. 

It  being  an  established  principle  of  law  that  certificates  of  stock 
are  not  to  be  regarded  "ars  nggStiable^paper,  it  is  not  permig'siW'e  to 
prcf?e  a  custom  or  u"sage"a"mong  "stock  oirokers^  to  the  contrary.  No 
usage  is  good  which''^onflicts  witKT  an  establisnecf  pfi'ficiple  of  law 
any  more  than  one  which  contravenes  or  nullifies  the  express  stipula- 
tions of  a  contract.  Dickinson  v.  Gay,  83  Am.  Dec.  656,  and  note, 
664;  E.  T.,  Va.  &  Ga.  R.  Co.  v.  Johnston,  75  Ala.  576;  Lehman  v. 
Marshall,  47  Ala.  362. 

The  decree  of  the  court  below  is  in  accordance  with  these  views, 
and  must  be  affirmed. 

Note.  While  shares  of  stock  are  almost  universally  held  to  be  non-nego- 
tiable, yerihtiV  approach  very  nearl.y  to  liiryrng'such  qualities  whgn  ChM'yfiass 
by'indorsement  and-de}ivery"ol~theT;iBrfi"fl'eater  1850,  Harris  v.  Bank'VJtTilo- 
btle;-5  La.  Ann.  538;  1856,  Mechanic's  Bank  v.  N.  Y.  &  N.  H.  R.,  13  N.  Y. 
599 ;  1857,  Mandelbaum  v.  N.  A.  Min.  Co.,  4  Mich.  465 ;  1861,  Bridgeport  Bank 
v.  N..Y.  &  N.  H.  K.,  30  Conn.  231;  1868,  Shaw  v.  Spencer,  lOOMass.  382, 
97  Am.  Dec.  107,  1  Am.  Eep.  115;  1870,  Mechanic's  Bank  v.  Merchants'  Bank, 
45  Mo.  513,  100  Am.  Dec.  388;  1870,  State  v.  Bank  of  State,  45  Mo.  528;  1871, 
McNeil  y.  Tenth  Nat'l  Bank,  46  N.  Y.  325,  7  Am.  Eep.  341 ;  1871,  First  Na- 
tional Bank  v.  Lanier,  11  Wall.  (78  U.  S.)  369 ;  1873,  Hall  v.  Rose  H.  &  E.  E. 
Co.,  70  111.  673 ;  1874,  Bercich  v.  Marye,  9  Nev.  312 ;  1875,  Sherwood  v.  Meadow 
VaL  M.  Co.,  50  Cal.  412 ;  1877,  Weyer  v.  Second  Nat'l  Bank,  57  Ind.  198 ;  1883, 
Barstow  v.  Savage  Min.  Co.,  64  Cal.  388,  49  Am.  Rep.  705;  1886,  Young  v. 
South  Tredegar  Iron  Co.,  85  Tenn.  189,  4  Am.  St.  E.  752;  1887,  Supply  D.  Co. 
V.  Elliott,  10  Colo.  327,  3  Am.  St.  Eep.  586;  1890,  Hammond  v.  Hastings,  134 
U.  S.  401 ;  1892,  Clark  y.  Am.  Coal  Co.,  86  Iowa  436, 17  L.  E.  A.  557,  53  N.  W. 
Eep.  291;  1893,  Brinkerhoff-Farris,  etc.,  Co.  v.  Home  L.  Co.,  118  Mo.  447; 
1896,  Craig  v.  Hesperia  L.  &  W.  Co.,  113  Cal.  7,  54  Am.  St.  Rep.  316;  1896, 
Knox  v.  Eden  Musee  Am.  Co.,  148  N.  Y.  441,  51  Am.  St.  Rep.  700;  1899, 
Masurv  v.  Ark.  Nat'l  Bank,  93  Fed.  Eep.  603,  35  C.  C.  A.  476;  1902,  Farmers 
Bank  v.  Diebold  Safe  Co.,  66  O.  8.  367,  58  L.  R.  A.  620. 


Sec.  218.    Same. 

(6)  As  subjects  of  attachment  or  execution. 
HALEY  V.  REID.' 

1854.     In    the    Supreme    Court    of  ,  Georgia.     16   Ga.   B.ep 

437-439- 

[Reid  sued  out  an  attachment  against  Haley,  which  the  sheriff 
levied  on  the  stock  of  Haley  in  a  plank-road  company  by  making  an 
entry  to  that  effect  upon  the  attachment.     The  court  overruled  a  mo- 

'  Only  part  of  opinion  given. 
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tion  by  the  defendant  to  dismiss  the  attachment,  and  exceptions  were 
taken.] 

Benning,  J.  *  *  *  To  "levy"  means  to  seize — to  take  cor- 
poreally. It  follows  that  what  can  not  be  seized — what  can  not  be 
taken  corporeally — can  not  be  levied  on.  And  as  the  law  is  not  to 
be  presumed  to  require  impossibilities  when  it  requires  an  executing 
officer  to  levy  on  both  personal  and  real  estate,  it  is  not  to  be  pre- 
;  sumed  to  intend  to  require  him  to  levy  on  such  personal  or  real  estate 
as  it  is  impossible  to  levy  on ;  that  is  to  say,  -as  it  is  impossible  to 
seize — to  take  corporeally.  What  precise  idea  the  sheriff  meant  to 
express  by  the  word  '■'■levie,d"  when  he  returned  that  he  had  "levied" 
the  attachment  upon  one  hundred  shares  in  the  corporation  I  am  at 
some  loss  to  conceive.     «     »     » 

Reversed. 

Note.  At  common  law  shares  are  not  attachable.  1812,  Denton  v.  Livings- 
ton, 9  Johns.  (N.  Y.)  96;  1819,  Williamson  v.  Smoot,  7  Martin  (La.  O.  S.)  31, 
12  Am.  Dec.  494;  1823,  Nashville  Bank  v.  Ragsdale,  Peck  (Tenn.)  296;  1858, 
Evans  v.  Monot,  4  Jones  Eq.  (N.  0.)  227;  1866,  Foster  v.  Potter,  37  Mo.  525; 
1873,  Merchants'  M.  I.  Co.  v.  Brower,  38  Texas  230;  1885,  Barnard  v.  Ins. 
Co.,  4Mackey  (D.  C.)  63;  1887,  Ehea  v.  Powell,  24  111.  App.  77;  1889,  Duncan- 
son  V.  Nat'l  Bank,  7  Mackey  (D.  C.)  348. 

But  statutes  generally  provide  for  the  taking  of  shares  by  execution  or  attach- 
ment. 1821,  Howe  V.  Starkweather,  17  Mass.  240;  1830,  Hussey  v.  Manutac. 
&  M.  Bank,  10  Pick.  (Mass.)  416;  1838,  Castle  v.  Carr,  16  N.  J.  Law  394;  1882, 
Shenandoah  Valley  R.  Co.  v.  Griffith,  76  Va.  913 ;  1889,  Union  Bank  v.  Byram, 
131  111.  92;  1894,  Thompson  v.  Wells,  57  111.  App.  436;  1895,  Ditty  v.  Bank, 
112  Ala.  391 ;  1902,  Ball  v.  Towle  Mfg.  Co.,  67  O.  S.  306,  93  Am.  St.  R.  682,  65 
N.  E.  1015. 

Under  some  statutes  only  the  legal  interest  is  attachable.  1881,  Van  Nor- 
man v.  Jackson,  Oir.  J.,  45  Mich.  204;  1888,  Weller  v.  Pace  Tobacco  Co.,  2 
N.  Y.  Supp.  292;  1893,  Gypsum  Plaster  &  S.  Co.  v.  Kent,  0.  J.,  97  Mich.  631. 

But  under  other  statutes  the  equitable  interest  is  also.  1854,  Bank  of  St 
Mary's  v.  St.  John,  25  Ala.  566;  1866,-  Middletown  Sav.  Bank  v.  Jarvis,  33 
Conn.  372;  1894,  Tufts  v.  Volkening,  122  Mo.  631. 

'  'Stock' '  can  not  be  the  subject  of  replevin,  because  of  its  incorporeal  nature 
1899,  Ashton  v.  Heydenfeldt,  124  Cal.  14,  56  Pac.  Rep.  624. 


Sec.  219.    Same. 

(7)  Location  of  shares  for  attachment. 

PLIMPTON  V.  BIGELOW.* 

1883.     In  the  Court  of  Appeals  of  New  York.     93  New  York 

592-602. 

[Appeal  from  order  of  general  term  of  supreme  court  reversing  an 
order  of  the  special  term  vacating  a  levy  by  attachment  upon  stock.] 

Andrews,  J.  This  action  is  brought  by  the  plaintiffs,  residents  of 
Massachusetts,  against  the  defendant,  a  resident  of  Pennsylvania,  upon 

'Arguments  and  parts  of  opinion  omitted. 
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several  promisfOry  notes  of  the  defendant,  made  and  delivered  in 
Massachusetts  and  payable  generally.  The  plaintiffs  procured  an 
order  for  the  service  of  the  summons  upon  the  defendant  by  publica- 
tion, and  also  a  warrant  of  attachment  against  his  property.  The 
sheriff  of  the  city  and  county  of  New  York,  to  whom  the  warrant  was 
directed,  undertook  to  execute  it  by  levying  upon  439  shares  of  the 
stock  of  the  Hat  Sweat  Manufacturing  Company,  a  Pennsylvania  cor- 
poration, incorporated  under  the  laws  of  that  state,  owned  by  the  de- 
fendant, and  for  which  he  held  and  then  had,  in  the  state  of  Pennsyl- 
vania, stock  Certificates  issued  and  delivered  to  him  at  the  office  of 
the  company  in  Philadelphia,  in  February,  1882,  at  which  place  the 
stock  and  transfer  books  of  the  company  then  were  and  still  are  kept. 
The  sheriff,  for  the  purpose  of  making  the,  levy,  left  with  the  secretary 
of  the  company  in  the  city  of  New  York  a  certified  copy  of  the  war- 
rant of  attachment,  together  with  the  notice  prescribed  by  section  649 
of  the  Code  of  Civil  Procedure.  The  formal  proceedings  were  taken 
to  complete  the  levy,  and  the  shares  were  subjected  to  the  attachment, 
provided  they  were  liable  to  attachment  under  section  647  of  the  code. 
That  section  declares  that  "the  rights  or  shares  which  the  defendant 
has  in  the  stock  of  an  association  or  corporation,  together  with  the 
interest  and  profits  thereon,  may  be  levied  upon,  and  the  sheriff's  cer- 
tificate of  the  sale  thereof  entitles  the  purchaser  to  the  same  rights  and 
privileges  with  respect  thereto,  which  the  defendant  had  when  they 
were  attached." 

The  question  here  is  whether  this  section  applies  to  shares  of  stock 
of  H  foreign  corporation.  It  is  to  be  observed  that  the  section  is  one 
of  the  provisions  of  a  system  of  proceedings  by  attachment,  and  is  to 
be  coristrued  in  view  of  the  fundamental  principle  upon  which  all  at- 
tachnient  proceedings  rest,  that  the  res  must  be  actually  or  construct- 
ively within  the  jurisdiction  of  the  court  issuing  the  attachment  in 
order  to  any  valid  or  effectual  seizure  under  the  process.  "In  the 
case  of  tangible  property,  capable  of  actual  manucaption,  it  must 
have  an  actual  situs  within  the  jurisdiction.  But  credits,  choses  in 
action  and  other  intangible  interests  are  made  by  statute  susceptible 
of  seizure  by  attachment.  The  same  principle,  however,  applies  in 
this  case  as  in  the  other,  the  res,  that  is  the  intangible  right  or  interest, 
to  be  subject  to  the  attachment,  must  be  within  the  jurisdiction.  But 
it  is  manifest  from  the  nature  of  this  species  of  property  that  it  must 
be  a  constructive  or  statutory  presence  only,  founded  upon  some  char- 
acteristic fact  which  determines  its  locality.  Where  the  defendant 
who  owns  a  credit  is  w^ithin  the  jurisdiction  there  is  no  difficulty 
through  proceedings  in  fersonafn  in  reaching  and  applying  it  in  dis- 
charge of  his  debt  to  the  plaintiff.  But  where  he  is  out  of  the  juris- 
diction, and  the  debt  or  duty  owing  to  him,  or  the  right  he  possesses 
exists  against  some  person  within  the  jurisdiction,  attachment  laws 
fasten  upon  that  circumstance,  and  by  notice  to  the  debtor  or  person 
owing, the  duty  or  representing  the  right;  impound  the  debt,  duty  or 
right  to  answer  the  obligation  which  the  attachment  proceeding  is  in- 
stituted to  enforce.     In  the  case  supposed,  the  debt,  duty  or  right  for 
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the  purpose  of  attachment  proceedings  is  deemed  to  have  its  situs  or 
locality  in  the  jurisdiction,     *     *     * 

We  now  come  more  directly  to  the  inquiry  upon  which  the  case 
now  under  review  depends,  viz. :  Whether  the  shares  of  a  non-resi- 
dent defendant  in  the  stock  of  a-  foreign  corporation  can  be  deemed  to 
be  within  this  state,  by  reason  of  the  fact  that  the  president  or  other 
officers  of  the  corporation  are  here  engaged  in,  carrying  on  the  corpo- 
rate business.  We  do  not  overlook  the  fact  that  we  are  construing  a 
section  of  the  code,  the  language  of  which  is  sufficiently  general  to 
include  foreign  corporations,  but  they  are  not  expressly  named,  and 
for  the  purpose  of  determining  whether  foreign  corporations  were  in- 
tended to  be  included,  it  is  a  relevant  inquiry  whether  upon  general 
principles  the  right  which  a  stockholder  in  a  corporation  has,  by  reason 
of  his  ownership  of  shares,  is  a  debt  or  duty  of  the  corporation,  exist- 
ing in  a  foreign  jurisdiction  wherever  the  officers  of  the  corporation 
may  be  found  engaged  in  the  prosecution  of  the  corporate  business. 
If  the  corporation,  by  having  its  officers,  and  by  transacting  business 
in  a  state  other  than  its  domicile  of  origin,  is  deemed  to  be  itself  pres- 
ent as  an  entity  in  such  foreign  state,  to  the  same  extent  and  in  the 
same  sense  as  it  is  present  in  the  state  which  created  it,  it  may  be  con- 
ceded that  its  shares  might  be  properly  attached  in  such  foreign  juris- 
diction. 

But  we  regard  the  principle  to  be  too  firmly  settled  by  repeated 
adjudications  of  the  federal  and  state  courts,  to  admit  of  further  con- 
troversy, that  a  corporation  has  its  domicile  and  residence  alone 
within  the  bounds  of  the  sovereignty  which  created  it,  and  that  it  is 
incapable  of  passing  personally  beyond  that  jurisdiction.  (Bank  of 
Augusta  V.  Earle,  13  Pet.  519;  Lafayette  Ins.  Co.  v.  French^  18 
How.  (U.  S.)  404;  Merrick  V.  Van  Santvoord,  34N.  Y.  208;  Stevens 
V.  Phcenix  Ins.- Co.,  41  N.  Y.  150.)  But  it  is  equally  true  that  a 
foreign  corporation  is  permitted  to  sue  in  the  courts  of  this  state  and 
that  suits  in  personam  may  be  brought  against  it  by  service  of  process 
on  its  officers  or  agents  within  the  jurisdiction.  (Code,  §§  432,  1780; 
Gibbs  V.  Queen  Ins.  Co.')  But  suits  by  or  against  foreign  cor- 
porations are  not  maintained  on  the  theory  that  the  corporation  liti- 
gant is  here  in  person,  or  that  the  corporate  entity  attends  its  officers 
in  their  migrations  from  one  state  to  another,  or  that  it  is  itself  pres- 
ent wherever  its  property  may  be,  or  its  business  may  be  transacted. 
The  jurisdiction,  as  I  understand,  rests  upon  the  ground  that  as  a 
corporation  must  act  by  agents,  it  may,  through  its  agents,  subject  it- 
self to  the  jurisdiction  of  a  foreign  tribunal.      *     *     * 

The  right  which  a  shareholder  in  a  corporation  has  by  reason  of 
his  ownership  of  shares-  is  a  right  to  participate  according  to  the 
amount  of  his  stock  in  the  surplus  profits  of  the  corporation  on  a 
division,  and  ultimately  on  its  dissolution  in  the  assets  remaining 
after  payment  of  its  debts,  (Burrall  v.  "Bushwick  Railroad  Co.,  75 
N.  Y.  211.)  It  is  this  right  and  interest  which  is  made  liable  to 
attachment  under  the  section  referred  to.  The  right  of  the  share- 
holder is  derived  from  the  corporation  under  its  charter,  or  the  laws 
1  63  N.  Y.  114. 
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of  the  state  whfich  created  it.  It  is  enforceable  by  judicial  proceed- 
ing in  the  local  courts,  and  in  case  of  a  dissolution  of  the  corporation 
the  local  courts  alone  can  be  resorted  to  to  wind  up  its  affairs  and 
distribute  its  assets.  It  seems  impossible  to  regard  the  stock  of  a 
corporation  as  being  present  for  the  purpose  of  judicial  proceedings 
except  at  one  of  two  places,  viz.,  the  place  of  residence  of  the  owner, 
or  the  place  of  the  residence  of  the  corporation.     «     *     • 

The  foreign  corporation  is  not  here  because  its  agents  are  here,  nor 
because  it  has  property  here ;  nor  is  the  stock  here  because  the  cor- 
poration has  property,  or  is  conducting  its  business  in  this  state. 
The  individual  members  of  a  corporation  are  not  the  owners  of 
the  property  of  the  corporation,  or  of  any  part  of  it.  The  abstract 
entity — the  corporation — is  the  owner  and  only  owner  of  the  prop- 
erty. We  do  not  doubt  that  shares  for  the  purpose  of  attach- 
ment proceedings  may  be  deemed  to  be  in  the  possession  of  the  cor- 
poration which  issued  them,  but  only  at  the  place  where  the  corpora- 
tion by  intendment  of  law  always  remains,  to  wit,  in  the  state  or 
country  of  its  creation.  In  all  other  places  it  is  an  alien.  It  may 
send  its  agents  abroad  or  transact  business  abroad  as  any  other  in- 
habitant may  do,  without  passing  personally  into  the  foreign  jurisdic- 
tion or  changing  its  legal  residence.  But  such  agents  are  not  the 
corporation,  and  do  not  represent  the  corporation  in  respect  to  rights 
as  between  the  corporation  and  its  shareholders  incident  to  the  owner- 
ship of  shares. 

It  is  not  necessary  to  this  case  to  define  the  limits  of  legislative 
power  in  subjecting  intangible  property  to  attachment  by  notice  served 
upon  such  person  or  corporation  as  may  be  designated  by  the  legisla- 
ture. Manifestly  the  res  can  not  be  within  the  jurisdiction,  as  a  mere 
consequence  of  a  legislative  declaration,  when  the  actual  locality  is 
undeniably  elsewhere.  But  in  respect  to  intangible  "interests,  as  we 
have  said,  there  can  be  no  actual  seizure  of  the  thing,  and  it  can  be 
bound  only  by  notice  to  some  one  who  represents  the  thing.  In  case 
of  a  debt,  notice  to  the  debtor  residing  within  the  jurisdiction  is  the 
ordinary  proceeding  to  attach  the  debt,  and  if  the  debtor  is  a  corpora- 
tion, and  the  corporation  is .  a  domestic  one,  there  is  no  difficulty. 
But  in  some  of  the  states  foreign  corporations  having  an  agent,  or  a 
place  of  business  within  the  state,  may  be  charged  under  what  is  called 
the  trustee  process,  or  as  garnishee.  (Barrv.  King,  96  Pa.  St.  485; 
Nat'l  Bank  v.  Huntington,  129  Mass.  444.)  In  these  proceedings 
the  trustee  or  garnishee  is  joined  with  the  principal  defendant  as  a 
party  to  the  action,  and  the  debt  owing  by  the  trustee  or  garnishee 
is  ascertained  and  the  liability  of  the  trustee  and  garnishee  is  ad- 
judged in  the  action.  There  may  be  no  difficulty  upon  principle  in 
compelling  a  corporation  which  has  an  agent  and  officer  in  another 
state  and  is  transacting  busiijess  there  to  respond  in  garnishment  pro- 
ceedings for  the  debt,  although  the  creditor — the  principal  defendant 
— is  a  non-resident,  and  if  bound  to  respond,  it  is  certainly  just  that 
the  judgment  wbich  compels  the  corporation  to  pay  the  debt  to  the 
plaintiff  should  protect  it  in  making  such  payment  against  a  subse- 
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quent  claim  by  its  creditor.  We  do  not  enter  into  this  question  here, 
but  whatever  view  may  be  taken  as  to  the  right  to  attach  a  debt  owing 
by  a  foreign  corporation  to  a  non-resident,  by  service  of  notice  on  an 
agent  of  the  corporation  within  the  jurisdiction,  we  think,  in  respect  to 
corporate  stock,  which  is  not  a  debt  of  the  corporation  in  any  proper 
sense,  it  would  be  contrary  to  principle  to  hold  that  it  can  be  reached 
by  such  a  notice.  We  are,  therefore,  of  the  opinion  that  the  funda- 
mental condition  of  attachment  proceedings,  that  the  res  must  be 
within  the  jurisdiction  of  the  court  in  order  to  an  effectual  seizure,  is 
not  answered  in  respect  to  shares  in  a  foreign  corporation  by  the  pres- 
ence here  of  its  officers,  or  by  the  fact  that  the  corporation  has  prop- 
erty and  is  transacting  business  here,  and  that  section  647  must' be 
construed  as  applying  to  domestic  corporations  only.  (See  Moore  v. 
Gennett,  2  Tenn.  Ch.  375;  Christmas  v.  Biddle,  13  Pa.  St.  223; 
Childs  v.  Digby,  24  Pa.  St.  26;  Drake  on  Attachment,  §§  244,  471, 
478.)     *     «     * 

Order  of  general  term  reversed  and  that  of  special  term  affirmed. 

Note.  See,  also,  1875,  Moore  v.  Gennett,  2  Tenn.  Ch.  375 ;  1886,  Winslow 
V.  Fletcher,  53  Conn.  390,  55  Am.  Eep.  122;  1895,  Reid  Ice  Co.  v.  Stephens, 
62  111,  App.  334;  1895,  Ireland  v.  Globe  M.  &  E.  Co.,  19  R.  1.  180,  61  Am.  St. 
Eep.  756,  29  L.  R.  A.  429;  1898,  New  Jersey  Sheep  AW.  Co.  v.  Traders'  Dep; 
Bank,  20  Ky.  L.  Eep.  565,  46  S.  W.  Eep.  677 ;  1898,  Pinney  v.  Nevills,  86  Fed. 
Eep.  97.  Situs  of  shares  for  administration  is  at  the  domicile  of  the  corpora- 
tion and  not  at  that  of  the  decedent :  1901,  Marphy  v.  Crouse,  135  Cal.  14,  87 
.  Am.  St.  E.  90,  66  Pac.  671.  

Sec.  220. 

(8)  Seizure  in  equity. 

ERWIN  V.  OLDHAM. 

1834.     In   the   Supreme    Court  of    Tennessee.     6  Yerger  (14 

Tenn.)  185-189. 

Green,  J.  This  is  a  bill  filed  by  the  complainant  to  subject  stock 
in  the  Nashville  Bridge  Company  to  the  payment  of  his  debt  due 
from  defendant. 

It  is  not  pretended  that  there  is  any  fraud  or  trust  in  this  case  to 
furnish  a  ground  of  equity  jurisdiction,  and  the  simple  question  is 
whether  this  court  has  power  to  cause  stocks,  credits  and  rights  of 
action  held  by  a  debtor,  without  fraud,  to  be  sold  or  converted  into 
money,  or  transferred  to  the  creditor  in  payment  of  his  debt.  We 
think  it  has  not,  and  without  entering  into  any  reasoning  on  the  sub- 
ject or  review  of  authorities,  we  refer,  as  conclusively  settling  the 
point,  to  the  case  of  Donavan  v.  Film,  i  Hop.  59. 

Our  act  of  assembly  of  1833,  ch.  11,  makes  ample  provision  upon 
this  subject,  but  this  bill,  being  filed  long  before  the  passage  of  that 
act,  can  not  be  governed  by  it. 

Decree  affirmed. 

Note.  Compare,  1854,  Bank  of  St.  Mary's  v.  St.  John,  25  Ala.  566;  1866, 
Mi'ddletown  Sav.  Bank  v.  Jarvis,  33  Conn.  372;  1902,  Ball  v.  Towle  Mfg.  Co., 
67  0.  S.  306,  93  Am.  St.  E.  682,  65  N.  E.  1015. 
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CHAPTER  9. 
THE  CORPORATE  NAME.' 

Sec.  221.    Necessity  of  a  name. 

"There  ought  to  be  a  name  by  which  it  ought  to  be  incorporated." 
— 10  Coke's  Rep.,  p."  29,  c.  1600. 

"The  name  of  the  corporation  is  as  a  name  of  baptism." — 21  Ed. 
IV,  p.  56  (1482)  ;  10  Coke's  Rep.,  p.  28. 

"It  is  a  clear  and  plain  rule  in  ovir  law,  that  the  ham*?  p^  "  rnrpnra- 
tion  is  as  q^  name  of  bc(p,tism  to  a  natural  man,  and  if  there  is  any 
dttffe'rence,  1  conceive  that  the  law  requires  more  strict  certainty  in 
the  name  of  a  corporation  than  in  the  natne  of  any  particular  -bermn .' 
for  a'  name  is  more  necessary  to  a  corporation  than  to  another ;  for 
when  an  infant  islDorn,  he  is  presently  a  perfect  creature  before  any 
name  is  given  him,  and  the  giving  the  name  is  not  a  matter  of  neces- 
sity, but  of  policy  for  distinction,  etc.,  but  in  t-Vip  rnip  nf  ■»  ffffirpnrT- 
tion  ^<^e_^gazg-At  .i!^i°..AZf&stoiKcg-ggf£^gae;s{£;e.,/^^,_anfl  \\  is  nni-'jj  )p^y 
tefore  a  name  be  imposed  upon  it." — Argument  of  Egerton,  Solici- 
to^€teirefal7^o  and  31  iiilJz'.,  Ley's  Rep.  163  pi.  228  (15S9);  6 
Viner's  Abr.,  p.  *26i. 

"The  names  of  corporations  are  given  of  necessity,  for  the  name  is 
as  the  very  beinf;-  of  the  constitution,  and  though  it  is  the  will  of  the 
iSiig'mat  ei^ts'''t'H'STii',''yet  ih'e  Hame  is  the  knot  of  their  combination, 
without  which  they  could  not  perform  their  corporate  acts,  and  it  is 
no  body  to  plead  and  be  impleaded,  to  take  and  give  till  it  hath  got 
a  name,  but  natural  persons  can  take  before  they' come  into  being, 
and  when  they  are  in  being,  before  they  have  got  a  name." — Gilb. 
Hist.  C.  B.  i8i,  1S2,  cap.  17;  6  Viner  *262,  c.  1620. 

>  See  Ang.  &  Ames,  §§  99-103;  Beach,  §§  373-6,  864;  Boone,  §§  29-32,  47,  75, 
286;  Clark,  pp.  71-4;  Cook,  §  699,  et  seq.;  Elliott,  §§  47-8;  Morawetz,  §§  353- 
7,  770,  771,  810-12;  Taylor,  §§12,  14,137,  158-9;  I  Thompson,  §§284-300; 
VII  Thompson,  §§  8183-8202. 

(816) 
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Sec.  222.     Acquisition  of  a  name. 

SMITH  V.  TALLASSEE  BRANCH  OP  CENTRAL  PLANK-ROAD  C0.> 

1857.     In  the  Supreme   Court    op   Alabama.     30  Ala.    Rep. 

650-668. 

[Action  by  the  "Tallassee  Braneh  of  the  Central  Plank-Road  Com- 
pany'! against  Smith  upon  a  subscription  to  the  stock  of.  the  Central 
Plank-Road  Company.  Plaintiff  showed  the  organization  of  the  lat- 
ter company  under  its  charter;  also  the  proceedings  for  the  establish- 
ment of, the  Tallassee  branch,  including  the  meeting  of  the  stockhold- 
ers for  the  organization  thereof,  the  adoption  of  by-laws  and  a  corpo- 
rate name — "The  Tallassee  Branch  of  the  Central  Plank-Road 
Company" — the  election  of  directors,  etc.  Smith  asked  the  court  to 
charge  that  the  charter  did  not  give  the  plaintiff  any  corporate  name, 
nor  any  authority  to  select  one.  This  was  refused,  and  defendant, 
Smith,  excepted.  The  court  below  found  for  the  road  company  and 
Smith  appeals.] 

Walker,  J.  «  *  *  If  the  plaintiff  have  any  corporate  exist- 
ence, it  is  derived  from  the  fourth  section  of  the  act  of  30th  of  Janu- 
ary, 1850,  providing  for  the  incorporation  of  the  Central  Plank- Road 
Company — Pamphlet  Acts  1849-1850,  p.  268.  This  act  authorizes 
the  incorporation  of  a  company  for  the  construction  of  a  plank-road 
from  Wetumpka  tp  Gunter's  Landing  or  some  other  point  on  the  Ten- 
nessee river.  So  much  of  the  fourth  section  as  it  is  necessary  to  copy 
in  this  opinion,  is  in  the  following  words:  "Any  individual  or  asso- 
ciation may  establish  branch  plank-roads  running  into  and  connecting 
with  said  central  plank-road,  which  branches  may  be  governed  by  the 
respective  stockholders  thereof;  and  said  stockholders  for  building 
branches  to  said  central  plank-road  may  become,  and  hereby  are  in- 
corporated under  the  provisions  of  this  act.' ^ 

It  is  contended  that  the  bestowment  of  a  name  by  the  charter  of  a 
corporation  is  indispensable  to  its  creation,  and  that  the  plaintiff  has 
no  corporate  existence,  because  no  name  is  provided  in  the  statute. 
Names  are  necessary  to  the  existence  of  corporations.  It  is  "the  very 
being  of  the  constitution;"  "the  knot  of  their  combination,  without 
which  they  could  not  do  their  corporate  acts,  for  it  is  no  body  to  plead 
and  be  impleaded,  to  take  and  give,  until  it  hath  gotten  a  name." — 3 
Bacon's  Abr.  Corporation  (C).  But  the  authorities  clearly  show ,  that  \ 
although  the  name  is  usually  given  by  the  charter,  it  is  not  indispensable 
that  it  should  be  so  given.  It  is  said,  in  Wilcock  on  Corporations  34., 
that  every  corporation  has  at  least  one  name  by  which  it  may  be  identi- 
fied; this  may  be  either  derived  from,  usage,  or  conferred  upon  it  by 
the  statute  or  charter  of  creation.  In  an  anonymous  case  in  ist 
Salkeld  191,  we  find  the  following:   "My  Lord  Coke  says  that  a  cor- 

}  Statement  much  abridged.    Arguments  omitted ;  and  only  that  part  of  the 
opinion  relating  to  the  one  point  given. 

52— WiL.  Cases. 
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poration  must  have  a  name ;  but  that  must  be  understood  to  be  either 
expressed  in  the  patent  or  implied  in  the  natu're  of  the  thing,  as  if  the 
king  should  incorporate  the  inhabitants  of  Dale  with  power  to  choose 
a  mayor  annually,  yet  it  is  a  good  corporation  by  the  name  of  mayor 
and  commonalty.  So  the  city  of  Norwich  is  incorporated  to  be  a 
mayor  and  sheriffs  by  the  charter  of  Henry  IV,  and  are  called  mayor, 
sheriffs  and  commonalty." 

Where  individuals  are  authorized  to  associate  themselves  together, 
and,  organizing  as  a  corporation  under  a  general  law,  give  themselves 
a  name,  the  existence  of  the  corporation  has  been  maintained. — Fal- 
coner V.  Campbell,  2  McLean  195-198;  see,  also,  Minot  v.  Curtis, 
7  Mass.  447. 

The  charter  provides  for  the  establishment  of  branches  to  {he  Cen- 
tral plank-road,  and  so  designates  them  in  the  13th  as  well  as  the  4th 
section  above  copied.  The  charter  also  clearly  contemplates  the  es- 
tablishment of  more  branches  than  one,  and  thus  arises  the  propriety 
of  distinguishing  the  different  branches  by  a  variation  in  the  names. 
A  most  appropriate  mode  of  accomplishing  the  object  is  by  reference 
to  some  noted  point  toward  which  the  branch  leads.  Tallassee  or  its 
vicinity  is  one  of  the  points  had  in  view  in  the  organization  of  this 
company.  It  is  shown  by  the  record  of  the  proceedings  of  the  cor- 
poration, copied  into  the  bill  of  exceptions,  that  it  has  used  from  the 
commencement  the  name  of  the  Tallassee  Branch  of  the  Central 
Plank-Road  Company.  This  is  the  name  which  would  naturally  be 
given  to  it  by  implication  from  the  charter,  and  the  route  of  the  road. 
Without  determining  the  effect  of  irnplication  or  usage,  in  a  case 
where  one  existed  without  the  other,  we  decide  that  the  plaintiff  has, 
by  implication  and  usage,  the  name  of  the  Tallassee  Branch  of  the 
Central  Plank-Road  Company,  and  that  the  complaint,  as  amended, 
is  in  the  proper  name.     *     *     * 

Affirmed. 

Note.  A  corporate  name  may  be  acquired  by  user.  1877,'Giftord  v.  Eock- 
ett,  121  Mass.  431 ;  1877,  Alexander  v.  Barney,  28  N.  J.  Eq.  90.  See,  infra, 
p.  823,  but  under  the  statutes  should  be  distinctive  and  not  vague  or  uncer- 
tain. 1882,  State  v.  McGrath,  75  Mo.  424;  1893,  In  re  Nether  Prov.  Assn., 
12  Pa.  Co.  Ct.  666 ;  1894,  In  re  Nether  Prov.  Assn.,  2  Pa.  Dist.  Rep.  702.  Stat- 
utes frequently  provide  that  a  corporation  shall  not  select  a  name  already  in 
use  by  another  corporation,  or  so  similar  thereto  as  to  lead  to  uncertainty  or 
confusion.  New  York,  Gen'l  Corp.  L.  1890,  ch.  563,  §  6;  Michigan,  Howell's 
Stat.,  §  4161(1,  C.  L.,  §  7037.  See,  New  Jersey  Statute,  1896,  ch.  185,  §  8. 
Such  provision  is  declaratory  of  the  common  law.  Newby  v.  R.  Co.,  infra, 
p.  819. 

Many  other  statutory  provisions  exist,  e.  g. :  "When  the  name  assumed  is 
that  of  a  person  or  firm,  there  must  be  joined  thereto  some  word  designating 
the  business  to  be  carried  on,  followed  by  the  word  "company  or  corporation" 
— Alabama,  §  1286  of  Code — under  penalty  of  partnership  liability  of  mem- 
bers for  failure  to  comply  with  this  provision.  Missouri  has  a  similar  provis- 
ion, R.  S.  1889,  §  2496.  Ohio  provides  that  the  name  shall  begin  with  "The" 
and  end  with  "company,"  unless  the  organization  is  not  for  profit.  R.  S., 
§  3236.  Wisconsin  provides  that  the  "name  shall  not  contain  the  names  of  in- 
dividuals in  the  manner  in  which  they  are  ordinarily  used  in  partnership  or 
business  names."  Statutes  1889,  §  1772.  In  Kentucky,  every  corporation 
doing  business  in  the  state  is  required  to  have  its  name  painted  in  large  let- 
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ters  in  a  conspicuous  place  at  its  principal  place  of  business,  followed  by  in- 
corporated, painted  in  like  manner.  So  the  name,  with  incorporated,  shall  be 
printed  upon  all  advertising  matter.  Am. 'Corp.  Legal  Man.,  1899,  p.  159; 
Stat.  1894,  §  576. 


Sec.  223.     Rights  in  the  corporate  name. 

NEWBY  V.  THE  OREGON  CENTRAL  RAILWAY  CO.  Et  Al.» 

1869.     In  the    U.    S.   Circuit    Couht.      Deady's  Rep.  609-620, 
Fed.  Cas.  10144. 

[Suit  to  eajoin  the-4efenxian.tSjEr.oni_using  and  issuing  bondsjn  the 
name  of  the  Oregon_Central_^Railway  Company.  Prior  to  1SS7  there 
had^"xisted  a  railroad  company,  duly  incorporated  and  organized  un- 
der the  Oregon  law,  by  the  name  of  the  Oregon  Central  Railway 
Company.  '  This  had  proceeded  ,to  business,  and  had  issued  certain 
bonds  of  $1,000  each,  two  of  which  Newby  owned.  In  1867,  owing 
to  difficulties  among  the  members,  ceitain_of__the_cor£orators_^  the 
old  company  secedej  therefrom,  and^under  the  generaT  corporation 
laws  of  uregon  proceeded  to  organize  a  new  corporation  with  the 
same  name,  ^d"toTssue~ and  put  lipoii  the  market  bonds  of  a' charac- 
ter similar. .,to-  those  issued  by  the  old  company  and"  under  tKe  same 
name.  The  defendants  demurred  on  the  ground  that  the  legal  right 
toTEe~name — The  Oregon  Central  Railway  Company — had  not  been 
established , at  law,  and  the  facts  alleged  were  not  sufficient  to  consti- 
tute a  cause  of  suit.] 

Deady,  J.  *  *  »  By  the  law  of  Oregon  any  three  or  more 
persons  may  incorporate  themselves  for  the  purpose  of  engaging  in 
any  lawful  enterprise  or  occupation.  The  primary  step  in  the  forma- 
tion of  this  legal  entity  is  the  execvition  and  filing  of  articles  of  incor- 
poration, which  articles,  among  other  things,  must  specify — "The 
name  assumed  by  the  corporation  and  by  which  it  shall  be  known." 
(Or.  Code,  658-9.) 

By  the  executionand  filing  of  these  articles,  the  corporate_namg,  as- 
suriied~theTeby "and  specifie^d— therein— becomes  exclusively  appropri- 
ated.  \If  afterwards  any  persons  attempt  to  incorporate  for  any  pur- 
pose by  the  same  nafng',1  this  would  be.,  an  encroachment  upon  the 
righftg'of'^^he'first  corporation  and  therejore  illegal.  To  prevent  the 
continuance  of  such  a  wrong  upon  the  rights  of  another,  equity  will 
interfere  at  the  suit  of  the  injured  party  by  injunction.  The  case  is 
analogous  to  if  not  stronger  than  that  gf  a  piracy  upon  an  established 
trade-mark.  (Bell  v.  Locke,  8  Paige  75 ;  Taylor  v.  Carpenter,  1 1 
Paige  292;  Partridge  v.  Menck,  2  Barb.  Ch.  102;  Wil.  Eq.,  402-3.) 
The  corporate  name  of  a  corporation  is  a  trade-mark  from  the  neces- 
sity of  the  thing,  and  upon  every  consideration  of  private  justice  and 

'  Statement  abridged.    Only  part  of  opinion  given. 
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public  policy  deserves  the  same  consideration  and  protection  from  a 
court  of  equity. 

Under  the  law  the  corporate  name  is  a  necessary  element  of  the 
corporation's  existence;  without  it  a  corporation  can  not  exist.  Any 
act  which  produces  confusion  or  uncertainty  concerning  this  name  is 
well  calculated  to  injuriously  affect  the  identity  and  business  of  a  cor- 
poration. And  as  a  matter  of  fact,  in  some  degree  at  least,  the  nat- 
ural and  necessary  consequence  of  the  wrongful  appropriation  of  a 
corporate  name  is  to  injure  the  business  and  rights  of  the  corporation 
by  destroying  or  confusing  its  identity.  The  motives  of  the  persons 
attempting  the  wrongful  appropriation  are  not  material.  They 
neither  aggravite~iorT5xtenuate  the  injury  caused  by  such  appropria- 
tion. The  act  is  an  illegal  onCj  and  must,  if  necessary,  be  piresumed 
to  have"]Beetrdone  wrtbarTTnitent  to  cause.tEe!reajIts"'\^M'(;h  naturally 
flow  fr^mjt..  Nor  will  a  court  of  equity  refuse  to  enjoin  the  wrong- 
fuTappropriation  of  a  corporate  tt^me  until"  the  rTgKl  oi  the"Tirst  cor- 
poration'to  the  name  has  been  established  by  the~verdict "5f  a  jilry-in 
an  action  at  law.  Such  right  does  not  rest  in  parol  but  is  shown  by 
the"record,  If  at  all,  and  is  determined  by  the  court  in  any  form  of 
proceeding.  Neither  in  such  case  has  the  party  injured  an  adequate 
and  complete  remedy  at  law.  As  in  the  case  of  patents  for  inven- 
tions and  copyrights,  the  remedy  at  law  can  only  give  redress  for  the 
past  injury,  and  that  often  inadequately.  But  to  protect  the  injured 
corporation  from  the  mischief  arising  from  continued  violation  of  its 
rights  and  perpetual  litigation  concerning  them,  resort  must  be  had  to 
the  equitable  remedy  by  injunction.     (Stoiy's  Eq.,  §  930.) 

Nor  do  I  deem  it  material  in  this  case  to  the  jurisdiction  in  equity, 
that  the  defendant  should  be  insolvent — unable  to  respond  to  the  com- 
plaint in  damages.  The  jurisdiction  in  this  class  of  cases — trade- 
marks, patents  and  copyrights — depends  upon  the  fact  that  the  matter 
is  intrinsically  of  equitable  cognizance — that  the  legal  rights  of  the 
party  can  only  be  protected  in  equity,  and  not  upon  the  uncertain  .and 
irrelevant  test  of  the  insolvency  of  the  defendant.     *     »     * 

Demurrer  sustained  on  another  ground  suggested  in  argument,  t.  e. , 
that  the  old  company  should  be  a  party  to  the  suit. 

Note.    See  note  at  end  of  next  case. 


Sec.  224,    Same. 

AEMINGTON  v.  PALMER  Et  Al.' 

1898.  In  the  Supreme  Court  of  Rhode  Island.  21  R.  I.  109, 
79  Am.  St.  Rep.  786,  42  Atl.  Rep.  308,  43  L.  R.  A.  95,  9  Am. 
&  Eng.  C.  C.  N.  S.  802.       ^ 

[Bills  by  Armington  and  Sirtis,  individually  and  as  stockholders  in 
the  Armington  and  Sims  Engine  Company,  to  enjoin  Palmer  and  other? 
from  using  the  name    "Armington  and  Sims  Company,  successors 
»  Statement  abridged.  '  Arguments  and  part  of  oi)inion  omitted. 
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to  Armington  and  Sims  Engine  Company."  The  engine  company  was 
fncorporated  in  1883,  and  had  acquired  the  assets,  including  patents 
and  good-will,  of  a  former  partnership  and  corporation  by  the  name  of 
Armington  and  Sims  Company.  It  had^  however,  in  1896,  become  em- 
barrassed, and  by  agreement  of  all  interested,  its  property  was  sold  at 
auction  to  pay  its  debts,  Palmer  -and  others  being  purchasers.  They 
immediately  organized  a  corporation  under  the  general  corporation  law, 
with  the  name  Armington  and  Sims  Company,  and  afterward  a  meet- 
ing of  the  engine  company  was  called  to  ratify  the  use  of  the  name 
chosen.  At  this  meeting,  against  the  written  pi-otest  of  Sims,  Armington 
not  being  present,  a  resolution  granting  the  right  to  use  the  name  was 
passed.  The  defendants  demurred  on  the  ground  that  an  injunction 
against  the  use  of  a  corporate  name  authorized  by  the  state  could  not 
be  maintained  by  a  private  party,  but  only  by  the  state ;  also,  that  no 
facts  set  out  entitled  complainants  to  relief.] 

Stiness,  J.  *  *  *  Upon  the  first  ground  of  demurrer,  the  question 
is  whether  a  private  party  can  maintain  a  bill  against  a  corporation  for 
the  wrongful   assumption  of  its  name.     The  respondents  rely  upon 
Rice  V.  Bank,   126  Mass.  300;   Boston  Rubber  Shoe  Co.   v.  Boston 
Rubber  Co.,  149  Mass.  436,  21  N.  E.  Rep.  875  ;  American  Order  of 
Scottish   Clans  v.  Merrill,  151  Mass.  558,   24  N.  E.   Rep.  918,  and 
Paulino  v.  Association,  18  R.  I.  165,  26  Atl.  Rep.  36.     The  first  o£ 
these  cases  was  an  information  quo  warranto,  to  exclude  the  respond- 
ents from  exercising  the  franchise  of  being  a  corporation.     The  court 
held  that  such  a  bill  must  be  filed  by  the  state,  and  not  by  private  par- 
ties.    With  this  docitrine  we  need  not  disagree.     The  second  case  was 
a  petition  for  leave  to  file  an  information  quo  warranto,  and  to  re- 
strain the  respondent  from  doing  business  under  th6  name  of  the  Bos- 
ton Rubber  Company,  claiming  that  this  was  distinct  from  the  fran- 
chise to  be  a  corporation.     The  statutes  of  Massachusetts  of  1870  pro- 
vided that  the  name  assumed  in  the   agreement  of  association  should 
not  be  changed  but  by  act  of  the  legislature,  and  ^Iso  that  the  agree- 
ment was  to  be  submitted  to  a  commissioner  of  corporations  for  his 
approval.     ThS  court  held  that,  as  it  was  within  his  discretion  to  re- 
fuse to  approve  it,  the  court  could  not  exercise  that  discretion,   and 
the  certificate  was  conclusive.     The   court  said  that  the   statute  was 
not  intended  to  prevent  the  fraudulent  use  of  trade-names,  but  to  pre- 
vent the  identity  of  corporate  names.     The  statute,  like  Our  own,  re- 
quired that  the  name  should  not  be  one  in  use  by  any  existing  corpo- 
ration of  the  state.     The  statutes  of  Massachusetts  (Pub.  St.,  ch.  186, 
§  17)   provide  for  an  application  to  the  court  in  cases  of  private  in- 
jury ;  but  as  the  petitioner  had  acquiesced  in  the  use  of  the  name  for 
ten  years  without  injury,  the  court  held  that  it  did  not  make  out  a  case 
for  injunction  under  the  statute.     The  third  case  is  to  the  same  effect, 
that  the  approval  by  the  insurance  commissioner  of  the  name  adopted 
by  a  beneficial  association  is  conclusive  in  a  private  suit  of  the  right 
of  the  association  to  such  corporate  name.     Both  of  these  latter  cases 
so  clearly  rest  upon  the  conclusiveness  of  the  judgment  of  the  com- 
missioner that  they  are  hardly  in  point  in  reject  to  our  statute,  which 
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has  no  such  provision.  Judge  Holmes,  in  American  Order  of  Scottish 
Clans  V.  Merrill,  foresaw  a  case  like  this  one  in  saying:  "When 
there  are  no  statute  provisions  as  to  the  choice  of  names,  and  parties 
organize  a  corporation  under  general  laws,  it  may  be  that  they  choose 
a  name  at  their  peril,  and  that,  if  they  take  one  so  like  that  of  an  ex- 
isting corporation  as  to  be  misleading  and  thereby  to  injure  its  busi- 
ness, they  may  be  enjoined,  if  there. is  no  language  in  the  statute  to 
the  contrary."  The  possibility  here  suggested  is  fully  sustained  by 
many  cases,  among  which  are  the  following,  some  of  which  were 
cited  by  Judge  Holmes :  Putnam  v.  Sweet,  i  Chand.  386;  Newby 
V.  Railway  Co.,  Deady  609;  Holmes,  Booth  &  Haydens  v.  Holmes, 
Booth  and  Atwood  Mfg.  Co.,  37  Conn.  278;  Farmers'  Loan  and 
Trust  Co.  V.  Farmers'  Loan  and  Trust  Co.  of  Kansas  (Sup.),  i 
N.  Y.  Supp.  44-;  Higgins  Co.  v.  Higgins'  Soap  Co.,  144  N.  Y.  462, 
39  N.  E.  Rep.  490;  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  32 
Fed.  Rep.  94;  R.  W.  Rogers  Co.  v.  William  Rogers'  Mfg.  Co.,  17 
C.  C.  A.  576,  and  note ;  Plant  Seed  Co.  v.  Michel  Plant  and  Seed 
Co.,  23  Mo.  App.  579,  affirmed  37  Mo.  App.  313. 
i  The  principles  upon  which  these  cases  rest  are,  that  although  a 
corporation  may  be  legally  created,  it  can  no  more  use  its  corporate 
name  in  violation  of  the  rights  of  others  than  an  individual  can  use 
his  name,  legally  acquired,  so  as  to  mislead  the  public  and  to  injure 
another.  The  principle  adopted  is  similar  to  that  of  a  trade-name  or 
trade-mark,  and  is  applied  accordingly.  Consequently  a  court  of 
equity  has  jurisdiction  in  such  a  case  without  the  intervention  of  the 
state.  The  case  of  Paulino  v.  Association  is  quite  different  from  the 
case  now  before  us.  In  that  case  the  complainants,  a  voluntary  as- 
so,ciation,  had  appointed  a  committee  to  procure  a  charter,  which  was 
procured,  and  under  which  the  corporators  had  organized.  The  bill 
sought  to  annul  the  charter  because  of  alleged  misconduct  on  the  part 
of  the  corporators.  The  court  held  that  this  could  not  be  done. 
Clearly,  the  remedy  of  the  complainants  was  of  a  different  sort.  After 
referring  to  some  of  the  cases  cited  above,  the  court  uaed  the  same 
language  herein  quoted  from  the  opinion  of  Judge  Holmes  in  Amer- 
ican Order  of  Scottish  ^lans  v.  Merrill,  thus  intimating  the  very  right 
which  is  claimed  in  this  case.  But  the  respondents  argue,  as  was 
argued  in  the  Massachusetts  cases,  that  to  restrain  the  use  of  the  name 
is  practically  to  annul  the  corporation,  because  it  can  not  act  without 
a  name.  We  do  not  think  that  this  result  follows.  According  to  the 
allegations  of  the  bill,  the  name  assumed  by  the  respondents  is  so  like 
that  of  the  older  corporation  as  to  be  misleading  and  injurious.  We 
see  no  reason  why  the  corporation,  if  it  is  restrained  from  using  itsi 
present  name,  may  not,  under  Gen.  Laws  R.  I.,  ch.  176,  §  7,  choose 
another  name.     *     *     * 

Stated  generally,  the  defense  is  that,  having  the  right  to  make  the 
engine,  the  respondents  have  the  right  to  use  the  name,  which,  for 
this  reason,  can  not  injure  the  complainants;  that  no  fraud  was  in- 
tended in  the  choice  of  the  name,  and  the  authority  given  by  the  vote 
above  referred  to  for  the  use  of  the  name  by  the  respondents.     The 
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use  of  a  trade-name  is  in  some  respects  different  from  that  of  a  tradp- 
mark.  The  latter  usually  relates  chiefly  to  the  thing  sold,  while,  in 
addition  to  this,  the  former  involves  the  source  from  which  it  comes, 
the  individuality  of  the  maker,  both  for  protection  in  trade  and  for 
avoiding  confusion  in  business  affairs,  as  well  as  for  securing  to  him 
the  advantage  of  any  good  reputation  which  he  may  have  gained. 
The  law  of  trade-mark  is  designed  chiefly  fqr  the  protection  of  the 
public  from  imposition ;  that  of  trade-name  for  the  protection  of  the 
party  entitled  to  it.  A  case,  therefore,  in  regard  to  trade-name  is  of 
somewhat  broader  scope  than  one  relating  to  a  trade-mark.  It  would 
be  of  little  use  to  go  over  the  numerous  cases  upon  these  objects,  as 
they  all  agree  in  principle,  however  variant  may  have  been  its  appli- 
cation. For  this  case  it  is  enough  to  say  that  although  one  may  make 
and  sell  an  unprotected  article,  he  can  not  simulate  the  name  or  prod- 
uct of  another  so  as  to  trench  upon  the  latter's  rights  or  to  mislead 
the  public.     *     *     * 

Applying  this  principle  to  this  case,  it  is  demonstrative.  The  name 
adopted  by  the  respondent  is  so  close  a  resemblance  to  that  of  the 
Armington  &  Sims  Engine  Company  that  there  can  be  little  doubt 
that  it  would  be  misleading  and  confusing  in  business  matters,  and 
the  respondent  advertises  itself  as  the  successor  of  said  company. 
That  company  is  still  in  existence.  So  far  as  appears,  it  still  has 
assets,  because  its  accounts,  bills  and  notes  receivable  were  excepted 
from  the  sale  of  its  property.  As  such  corporation,  it  has  the  right 
to  its  name,  free  from  simulative  interference.     *     »     » 

But  the  respondents  claim  that  the  Armington  &  Sims  Engine 
Company  is  not  in  business,  and  so  no  injury  can  follow.  As  we 
have  said,  the  company  is  still  in  existence,  and  may  be  put  on  a 
footing  for  active  business  by  a  further  contribution  of  capital,  a  thing 
\vhich  is  often  done.  It  has  the  right  to  its  name,  and,  if  its  right  be 
violated,  it  is  not  necessary  to  show  actual  damage,  nor  will  the  ab- 
sence of  fraudulent  intent  be  a  defense.  Davis  v.  Kendall,  2  R.  I. 
566.     This  disposes  of  the  defense  on  the  ground  of  innocent  intent. 

The  third  branch  of  the  defense,  the  claim  of  authority,  can  not 
prevail.  The  respondents  did  not  acquire  the  right  to  use  the  name 
by  purchase.  They  bought  only  the  plant,  machinery,  stock  and 
such  visible  property.  The  purchase  of  these  does  not  carry  the 
franchise  or  name  of  the  corporation.     «     *     * 

The  vote  of  the  corporation  is  of  no  effect.  *  *  *  It  was  done 
after  the  sale  of  the  property  and  the  organization  of  a  new  com- 
pany, and  without  consideration.  It  was  therefore  a  purely  voluntary 
act.     »     «     * 

Demurrer  overruled. 

Note.  1..  The  right  t.n  a.  mrnnr-gto  namA  ia  a.  franohisR  of  t.hfi  mrpnraHnn,  if 
lawfully  acqulrefl:  1889.  Boston  Rubber  Shoe  Co.  v.  Boston  Rubber  Co.,  149 
rWaaM.  4i,b,  T/  Am.  &,  E.  C.  C.  380 ;  1890,  American  Order  Scottish  Clans  v. 
Merrill,  151  Mass.  558,  8  L.  R.  A.  320;  1892,  Illinois  Watch  Case  Co.  v.  Pear- 
son, 140  111.  423,  41  Am.  &  E.  C.  C.  11 ;  1893,  Paulino  et  al.  v.  Portuguese  B. 
Assn.,  18  R.  I.  165,  41  Am.  &  E.  C.  C.  8;  but  see,  1891,  Hazelton  Boiler  Co. 
V.  Hazelton  Tripod  Co.,  137  111.  231,  28  N.  E.  Rep.  248,  holding  that  rights  in 
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a  corporate  nanleare  nbt  a  franchise  within  the  meaning  of  statutes  relating 
to  jurisdiction,  of. courts ;  1893,  Hygeia  Water  Ice  Co.  ,v.  N.  Y.  Hygeia  Water 
Ice.Cp.,  140  N.  .Y,94;  1899,  Aiello  v.  Montecalo,  21  R.  1. 496, 44  Atl.  Rep.  931, 
2.,  A  corporation,  unincorporated  association,  or  an  individual  who  has  ac- 
guiied  a  pi'iui'  i-]g&t  to  a  name  used  as  a  trade-name  or  iraae-mark  may  enioin 
uJ  iJLl'IJUt,quuiil  lljjpropriaiioh  and  TOeMJy  another  corporation,  association  or 
fJorrinhWlim  it  dofta  HnnHranMal  ffamage  to  tfaeplgiTifatfrff  f||iulMHi1u  Iht^pih- 
lic :  1889,  Newby  v., Oregon  Cent.  R.  Co.,  Deg,dv  609,  Fed.  Cas.  10144,  snpra, 
pTSlQ;  1870,  Holmes,  Booth  &  Haydens  v.  Ho'lmes  B.  &  A.,  87  Conn.  278,  9 
Am.  Rep.  324;  1877,  Singer  Machine  Co.  v.  WilsoA,  3  App.  Cas.  376;  1878, 
Merchants'  Banking  Co.,  etc.,  v.  Mer.  J.  S.  Co;,  9  Ch.  Div.  560,  47  L.  J.  Ch. 
828;  1881,  Hendricks  v.  Montagu,  44  L.  T.  879,  50  L.  J.  Ch.  456,  17  Ch.  Dec. 
630;  1884,  Goodyear  Rubber  Co.  v.  Goodyear  Rubber  Mfg.  Co.,  21  Fed.  Rep. 
276,  reversed  128  U.  S.  598;  1885,  Drummond  Tobacco  Co.  v.  Rundle,  114  111. 
412, 10  Am.  &  E.  0.  C.  9;  1887,  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  32 
Fed.  Rep.  94;  1890,  Rehdle  v.  J.  Edgcumbe  R.  Co.,  63  L.  T.  U;  1890,  Gato 
V.  El.  Modello  Cigar  Mfg.  Co.,  25  Fla.  886,  6  L.  R.  A.  823;  1890,  Madame  Tus- 
saud  &  Sons  v.  Louis  Tussaud,  L.  R.  44  Ch.  Div.  678,  32  Am.  &  E_C.  C.  11; 
1892,  Hazelton  Boiler  Co.  v.  Hazelton  T.  Co.,  142  111.  494,  37  Am.  &  E.  0.  C. 
7;  1892,  V^nderbank  v.  Schmidt,  44  La.  Ann.  264, 15  L.  R.  A.  462;  1892,  Fish 
Bros.  Wagon  Co.  V.  Fish,  82  Wis.  546,  16  L.  R.  A.  453;  1892,  Le  Page  Go.  v. 
Russia  Cement  Co.,  51  Fed.  Rep.  941,  17  L.  R.  A.  354;  1895,  Higgins  v.  Hig- 
glns  Soap  Co.,  144  N.  Y,  462,  ,27.L.  R.  A.  42 ;  1895,  Grand  Lodge  A.  O.  U.  W. 
V.  Graham,  96  Iowa  592,  31  L.  R.  A.  133 ;  1895,  Rogers  Co.  v.  Rogers  Mfg. 
Co.,  17  C.  C.  Ap.  579,  70  Fed.  Rep.  1017;  1895,  Elgin  Butter  Co.  v.  Elgin 
Creamery  Co.,-  155  111.  127 ;  1896,  Snyder  Mfg.  Co.  v.  Snyder,  54  Ohio  St.  86, 
31  L.  B.  A.  657;  1896,  Investor  Pub.  Co.  v.  Dobinson,  72  Fed.  Rep.  603;  1897, 
Supreme  Lodge  K.  of  P.  v.  Imp.  Or.  K.  of  P.,  113  Mich.  133,  38  L.  R,  A.  658;, 
1898,' Bingham  School  v.  Gray,  122  N.  0.  699,  41  L.  R.  A.  243;  1898,  Bristol 
Bank  &  T.  Co.  v.  Jonesbbro  B.  &  T.  Co.,  101  Tenn.  545;  1898,  Reed  v.  Wil- 
mington' S.  Co.,  1  Marvel  (Del.)  193,  40  Atl.  Rep. 955;  1898,  Walter  A.  Baker  &, 
Co.  v.  Baker,  87  Fed.  Rep.  209;  1899,  St.  Patrick's  Alliance,  etc.,  v.  Byrne,  59 
N.  J.  Eq.  26,  44  Atl.  Rep,.  716;  1899,  Red  Polled  Cattle  Club  v.  Red  Polled 
Cattle  Club,  108  Iowa  105,  78  N.  W.  Rep.  803 ;  1899,  Lamb  Knit  Goods  Co.  v. 
Lamb  G.,.etc.,  Co.,  120  Mich.  159,  44  L.  R.  A.  841,  78  N.  W.  Rep.  1072.  But 
compare,  1890,  Amer.  Order,  etc.,  v.  Merrill,  151  Mass.  558,  8  L.  R.  A.  320;; 

1891,  Internatl.  T.  Co.  v.  Int.  L.  &  T.  Co.,  153  Mass.  271,  10  L.  R.  A.  758. 

•  3.  A  sale  of  the  property  and  good-will  of  the  hnainftaa  cn,rriRa  with  it  the 
rjghrra  Uij'a  LIih  trat/a-Wame-,  though  tne  name, be  the  name  of  an  individual  or 
corporation:  1892,  Le  Page  Co.  v.  KuSSla  Cement  Co.,  61  Jb'ed.  Rep.  941,  it  L. 
Kr7CrS5TT~T892,  Vonderbank  v.  Schmitt,  44  La.  Ann.  264,  15  L.  R.  A.  462 ; 

1892,  Fish  Bros.  v.  Fish,  82  Wis.  546, 16  L.  R.  A.  453;  1894,Pillsburvv.  Pills- 
bury- Washburn  F.  M.  Co.,  12  0.  C.  App.  432,  64  Fed.  Rep.  841 ;  1895,  Higgins 
v.  Higgins  Soap  Co.,  144  N.  Y.  462,  27  L.  R.  A.  42;  1896,,  Snyder  Mfg.  Co.  v. 
Snyder,  54  Ohio  St.  86,  31  L.  R.  A.  657;  1898,  Bingham  School  v.  Gray,  122  N. 
C.  699,  41  L.  R.  A.  243;  1898,  Walter  A.  Baker  v.  Baker,  87  Fed.  Rep.  209. 

4.  It  has,  however,  been  held  that  a  foreign  corporation  can  not  prevent  the- 
use  of  a  corporate  name  aftewaM  flfelected  by  a  domestic  corporation :  lS92, 
Hazelton -Boiler  Co.  v.  Hazelton,  T;  B.  Co.,  142  111.494;  1897;  People  v. 
Assurance  Co.,  Ill  Mich.  405.  But  see  contra,  1897,  Re  Bradley  Fertilizer  Co., 
19  Pa.  Co.  Ct.  271 ;  1899,  Red  Polled  Cattle  Club  v.  Red  Polled  Cattle  Club,. 
108  Iowa  105,  78  N.  W.  Rep.  803. 

5.  But  no  exclusive  tra3e-name  rights  can  be  acquired  in  geographical  names,, 
though  selectgtMDV  A,  corporation  as  its  name :  1889,  JNebraska  L.  &  T.  Co.  v. 
Nine,  27  JNeb.507,  '17  Ain.  &  Eng.  C.  C;  374;  1893,  Columbia  Mill  Co.  v.  Alcorn, 
150  U.  S.  460;  1899,  Illinois  Watch  Case  Co.  v.  Elgin  N.  W.  Co.,  94  Fed.  Rep. 
667.'  But'doriipare  1899,  Waltham  Watch  Co.  v.  U.  S.  Watch  Co.,  173  Mass.  85, 
53  iSr.  E.  Rep.  141: 

6;  The  secretary  of  state  or  the'proper  registering  officer  has  disc^ptiP"'"''^ 
power' t"  refiiae  tn  reffisjter  a  company  that  chooses  a  name'-^lo'salv  resembling- 
one  alreMy  in  use  by  toother  cbrpbfation  ;  ana  tnis  aisciouup  15  noi  to  be: 
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controlled  by  the  courts :  1887,  State  v.  McGrath,  92  Mo.  355,  17  Am.  &  Eng. 
C:  C,  ISA ,  1889,  IicvB  U.  S.  Mer.  Rep.  Co.,  116  N.  Y.  176;  1892,  Se  Waverly 
Ladies,  30  W.  N.  G.  257;  1892,  Illinois  Watch  0.  Co.  v.  Pearson,  140  111.  423, 
41  Am.  &  Eng.  0.  C.  11;  1896,  Altoona  Gas  Co.  v.  Gas  Co.,  17  Pa.  Co.  Ct.  662. 
BiUJf  the  corporatioTi  applying  has  a  clear  prior  right  to  the  name  chosen, 
tEe  secretary  of  state  may  be  compelled  to  register  it"  i»B2,  »tate  v.  McGrath, 
75 Mo:  424;  lyuO,  Peoplg-V.  JHayn,  16l  t<.V.  '2'2^,  55  N.  E.  Bep.  849. 


Sec.  225.     Effect  of  misnomer. 

THE  MEDWAY  COTTON  MANUFACTORY  v.  ADAMS.' 

1813.     In  the  Supreme  Judicial  Court  op  Massachusetts.     10 
Mass.  Rep.  *^6o-*^6^. 

Sewall,  J.  In  this  action  of  assumpsit  the  defendants  are  charged 
upon  a  note  made  by  them  with  an  averment  that  it  was  made  to  the 
plaintiffs,  by  the  name  of  Richardson,  Metcalf  &  Co.  To  this 
declaration  there  is  a  demurrer,  and  the  ground  taken  by  the  defend- 
ants is,  that  the  promise  expressed  in  the  note  declared  on  is  not 
recoverable  by  the  plaintiffs.      *     *     * 

[It  was  argued  that  the  variance  was  not  obviated  by  the  averment 
that  the  promise  w^s  in  fact  made  to  the  plaintiffs  in  their  corporate 
capacity,  and  that  the  demurrer  was  no  confession  of  a  substantially 
deficient  averment.] 

But  the  declaration  is  not  liable  to  the  objections  which  have  been 
urged  against  it,  if  the  case  there  stated  is  provable  in  any  course  of 
evidence  competent  for  the  plaintiffs  to  produce  in  a  trial  upon  the 
general  issue.  For  then  the  variance  of  name  is  not  fatal  to  their 
demand ;  and  if  it  is  competent  for  the  plaintiffs  to  prove  the  allega- 
tions of  their  writ,  then  these  are  confessed  by  the  demurrer. 

A  variance  or  mistake  of  the  name  in  cases  of  existing  persons  is 
not  fatal  to  their  contracts  when  there  is  a  sufficient  description  of  the 
parties  whereby  they  may  be  known.  A  variance  of  the  name  sub- 
scribed from  the  name  of  the  defendant  does  not  prejudice,  if  if  be 
found  that  the  defendant  executed  the  deed,  although, the  name  should 
be  totally  different.^ 

A  grantee  or  person ,  entitled  by  a  conveyance  takes  solely  by  the 
deed,  and  is  therefore  to  be  named  or  described  with  more  exactness 
than  is  required  in  naming  the  party  entitled  by  an  obligation  or  con- 
tract constituting  a  chose  in  action.  But  even  in  grants  and  convey- 
ances it  is  sufficient  if  the  name  be  expressed  in  re  and  sensu,  al- 
though not  in  verbis.  And  in  all  cases  a  misnomer  may  be  aided  by 
a  verdict  or  an  averment.  ^ 

These  principles  are  noticed  and  relied  on  in  the  case  of  the  Mayor 
and  Burgesses  of  Lynn  Regis,*  the  case  of  misnomer  of  corporations 
reported  by  Lord  Coke,  and  which  was  cited  in  the  argument  for  the 
defendants.     In  that  case  the  defendant,  who  was  sued  upon  a  bond 

'  Statement  abridged,  and  only  part  of  opinion  giyen,  argnnients  omitted. 
2  Salk.  462;  Com.  Dig.  Fait.  B.  1  E.  3;  Grant.  A.  2;  Co.  Lit.  3;  2Bol.  42. 
2  Dyer,  279. 
*  10  Co.  Rep.  120. 
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.given  to  the  corporation,  pleaded  non  est  factum,  and  relied  upon  a 
variance  in  the  bond  from  the  true  and  right  name  of  the  corporation. 
JBut  the  plaii)tiffs  had  judgment,  notwithstanding  the  misnotner. 

In  a  more  modern  case'  the  misnomer  of  a  corporation  was  con- 
sidered with  a  view  to  the  argument  which  has  been  urged  in  the  case 
at  bar,  that  a  corporation  is  a  creature  of  the  law,  having  no  essence 
but  what  is  derived  from  its  name.  In  an  action  for  tolls  which  ac- 
crued to  the  plaintiffs  in  thfeir  corporate  capacity,  and  as  a  duty  to  the 
corporation,  the  corporate  name  of  the  plaintiffs  was  mistaken ;  and 
the  declaration  was  in  a  name  variant  from  the  name  given  them  in 
4;heir  charter.  But  the  decision  was,  that  the  misnomer  was  not  to  be 
taken  advantage  of  at  the  trial  as  a  ground  of  nonsuit ;  and  was  only 
pleadable  in  abatement,  as  in  the  case  of  an  existing  person. 

It  may  be  objected  that  the  variances  in  the  cases  cited  of  misnomer 
•oi  corporations  are  not  so  considerable  or  material  as  the  variance  is 
in  the  case  at  bar,  where  the  name  of  the  promisees,  as  it  is  expressed 
in  the  note,  is  totally  different  from  the  name  of  the  plaintiffs  in  their 
corporate  capacity.  The  inquiry,  however,  is  in  this  case,  as  it  was 
in  the  cases  of  misnomer  which  have  been  cited,  of  the  description  of 
the  promisees,  or  parties  in  the  note  or  contract  declared  on.  Does 
the  name  in  the  note  sufficiently  indicate  the  plaintiffs.'  Were  they 
known  by  it  as  the  promisees?  Now  this  depends,  in  part  at  least, 
upon  any  inquiry  of  facts  which  may  or  may  not  be  proved,  and 
which  may  be  provable  by  evidence  extraneous  to  the  note,  or,  for 
aught  that  appears,  the  note  itself  may  maintain  the  plaintiff's  aver- 
ment, that  it  was  made  to  them  by  the  name  therein  expressed.  In 
an  action  of  assumpsit  there  is  no  frofert  of  the  writing  declared  on, 
;and  this  is  not  like  a  demurrer  for  variance  as  in  a  case  of  oyer  of  a 
^eed.  In  such  a  case,  a  different  construction  might  be  required  if 
there  were  no  averments  to  identify  the  plaintiffs  in  the  action  with 
the  description  given  of  them  in  their  deed. 

Upon  this  demurrer  we  have  only  to  determine  whether  the  decla- 
Tation  is  in  itself  absurd  and  repugnant  and  incapable  of  proof.  We 
think  it  is,  not,  upon  the  authorities  respecting  misnomers  of  corpora- 
tions, or  upon  the  reason  of  the  thing.  The  declaration  is  adjudged 
:good,  and  the  plaintiffs  are  to  have  judgment  to  irecover  their  demand.' 

Note.    Effect  of  misnomer. 

1.  Incase  of  contracts,  grants  and  devises  misnomer  does  not  invalidate  if 
the  identity  of  the  corporation  can  be  established.  1809,  Inhabitants  of  Mid- 
•dletown  v.  McCormick,  3  N.  J.  L.  (2  Penn.  *500)  92;  1816,  New  York  African 
.Soc.  v.  Varick,  13  Johns.  38;  1820,  Berks  &  D.  T.  R.  v.  Myers,  6  Serg.  &  R. 
12,  9  Am.  Dec.  402 ;  1840,  Milford  &  C.  Turnp.  v.  Brush,  10  Ohio  111,  36  Am. 
Dec.  78;  1854,  Kentucky  Sem.  v.  Wallace,  15  B.  Mon.  (Ky.)  35;  1862,  Mount 
Talatine  Acad.  v.  Kleinschintz,  28  111.  133;  1867,  Commissioners  v.  Louisville 
"Orphans'  Home,  3  Bush  (Ky.)  365 ;  1871,  Athearn  v.  Ind.  Dist.  of  Millersburg, 
.33  Iowa  105;  1873,  St.  Luke's,  etc.,  v.  Association,  52  N.  Y.  191;  1873,  Walrath 
V.  Campbell,  28  Mich.  Ill ;  1875,  Lefevre  v.  Lefevre,  59N.  Y.  434 ;  1884,  Clement 
V.  City  of  Lathrop,  18  Fed.  Rep.  885;  1889,  Chilton  v.  Brooks,  71  Md.  445; 
1895,  Woodrough  &  Hanchett  v.  Witte,  89  Wis.  537;  1899,  Precious  Blood 
jfioc.  V.  Elsythe,  102  Tenn.  40,  50  S.  W.  Rep.  759. 

'  1  Bos.  &  Pul.,  40;  1  Chitty,  252;  3  Ans.,  935. 
» See  2  Bos.  &  Pul.,  339,  Elliot  et  al.  v.  Davis. 
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But  in  England  it  is,  by  statate,  more  serious— leading  to  individual  liabil- 
ity of  the  corporate  officer  making  the  contract.  1858,  Penrose  v.  Martyr,  El. 
Bl.  &  El.  96  E.  C.  L.  499;  1889,  Atkin  v.  Wardle,  61  L.  T.  23. 

2.  In  process. 

(a)  Issuing  summons  against  a  corporation  by  the  wrong  name  is  not  a 
valid  beginning  of  the  suit  against  the  corporation.  1835,  Bank  of  Virginia  v. 
Craig,  6  Leigh  (Va.)899;  1878,  Pennsylvania  Co.  v.  Sloan  1  111.  App.  364; 
1892,  South.  Pac.  Co.  v.  Block,  84  Texas  21. 

(6)  But  if  process  is  issued  against  the  corporation  in  the  wrong  name,  the 
mistake  can  be  corrected  by  amendment.     1809,  Bullard  v.  Nantucket  Bank, 

5  Mass.  99;  1832,  Burnham  v.  Strafford  Co.  Sav.  Bank,  5  N-.  H.  573;  1857, 
Lane  v.  Seaboard  &  E.  Co.,  56  N.  C.  25;  1860,  Edinboro  Acad.  v.  Eobinson, 
37  Pa.  St.  210,  78  Am.  Dec.  421;  1860,  Keech  v.  B.  &  W.  E.  Co.,  17  Md.  32; 
1876,  Eoberts  v.  Nat'l  Ice  Co.,  6  Daly  (N.  Y.)  426;  1885,  Thompson  v.  Allen, 
86  Mo.  85. 

(c)  So,  if  a  corporation  has  process  issued  for  it  in  a  wrong  name,  it  is 
ground  for  plea  in  abatement.  1842,  Beene  v.  Cahawba  &  M.  E.  Co.,  3  Ala. 
660.     See  infra,  under  pleadings. 

3.  In  pleadings. 

(a)  In  actions  against  a, corporation,  transposition  of  words  or  other  like, 
or  slight,  variations  are  not  material :  1809,  Bullard  v.  Nantucket  Bank,  5 
Mass.  99;  1814,  Sherman  v.  Conn.  B.  Co.,  11  Mass.  338;  1831,  Burnham  v. 
Stafford  Sav.  Bank,  5  N.  H.  446;  1864,  Board  of  Ed.  v.  Greenebaum,  39  111. 
610.     But  see  supra,  under  process  (a). 

(6)  And  the  corporation  defendant  may,  by  appearance,  waive  what  wduld 
otherwise  be  material  variations:  1842,  Stone  v.  Cong.  Soc,  14  Vt.  86;  1875, 
Wilton  Town  Co.  v.  Humphrey,  15  Kan.  372;  1880,  Mobile  &  M.  E.  Co.  v. 
Yeates,  67  Ala.  164;  1886,  Young  v.  South  T.  I.  Co.,  85  Tenn.  189;  1887,  Bate 
Eefrig.  Co.  v.  Gillett,  31  Fed.  Eep.  809. 

(c)  In  actions  by  the  corporation,  care  is  required  that  no  part  of  the  name 
be  omitted:  1867,  Bartlett  v.  Brickett,  96  Mass.  (14  Allen)  62;  1873,  Drum- 
heller  v.  First  U.  C,  etc.,  45  Ind.  275. 

(d)  But  slight  variations,  not  misleading  as  to  the  identity  of  the  corpora- 
tion plaintiff,  are  not  material :  1832,  Burnham  v.  Sav.  Bank,  5  N.  H.  573 ; 
1838,  Mechanics  &  T.  Bank  v.  Prescott,  12  La.  444 ;  1869,  Thatcher  v.  W.  E. 
N.  B.,  19  Mich.  196;  1880,  State  v.  Bell  Tel.  Co.,  36  Ohio  St.  296,  38  Am.  Eep. 
583. 

(e)  Defendant  can  take  advantage  of  mistake  in  name  of  corporation  pl^iint- 
ift  only  by  plea  in  abatement:  1841,  Gray  v.  Monongahela  Nav.  Co.,  2  Watts 

6  S.  Co.  (Pa.),  156,  37  Am.  D.  500;  1845,  Trustees  of  M.  E.  Church  v.  Tryon, 
1  Denio  (N.  Y.)  451;  1851,  Hanover  Sav.  F.  Soc.  v.  Suter,  1  Md.  502;  1869, 
Northumb.  Co.  Bank  v.  Eyer,  60  Pa.  St.  436. 

(f)  As  to  effect  of  judgment  rendered  in  wrong  name,  see,  1855,  Lafayette 
Ins.  Co.  V.  French,  18  How.  (59  U.  S.)  404;  1878,  Lehman  D.  &  Co.  v.  Warner, 
61  Ala.  455;  1879,  Wilson  v.  Baker,  52  Iowa  423;  1880,  Brown  v.  T.  H.  &  I., 
etc.,  Co.,  72  Mo.  567. 


Sec  226.     Change  of  corporate  name. 

CINCINNATI  COOPEEAGE  COMPANY  v.  BATE.' 

1894.     In  the  Court  of  Appeals  of  Kentucky.     96  Ky.  Rep. 
356-361,  49  Am.  St.  Rep.  300. 

[The  cooperage  company  sued  Bate  upon  a  draft  accepted  by  the 
Gebhart  &  Bate  Brewing  Company.    The  facts  showed  that  originally 

1  Statement  greatly  abridged,  and  only  part  of  opinion  given.   (Cook  Corp., 
§  243,  thinks  this  decision  is  erroneous.) 
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the  New  Albany  Brewing  Company  was  organized  under  the  In- 
diana laws.  Afterwards  Gebhart,  Bate  and  another  acquired  all' the 
stock  of  this  company,  became  its  directors,  and  without  complying 
with  the  Indiana  statute,  changed  the  name  to  the  Gebhart  &  Bate 
Brewing  Company,  and  continued  to  do  business  in  that  name.  The 
plaintiff  contended  that  the  parties  thereby  became  liable  individually 
or  as  partners  and  the  superior  court  so  held.  On  appeal  to  the  Lou- 
isville law  and  equity  court  it  was  ruled  otherwise,  and  this  is  the 
error  assigned.] 

Hazelrigg,  J.  *  *  *  The  name  of  a  corporation  is  "the  very 
being  of  its  constitution,  the  knot  of  its  combination,  without  which 
it  could  not  perform  its  corporate  functions."  (Smith's  Mercantile 
Law,  3d  edition,  141.) 

"When  a  corporation  is  created  a  name  must  be  given  to  it,  and 
by  that  name  alone  must  it  sue  and  be  sued  and  do  all  legal  acts." 
(i  Blackstone's  Comm.  474.) 

"The  law  knows  a  corporation  only  by  its  corporate  name." 
(Walker's  American  Law,  9th  edition,  232.) 

"A  corporation  has  no  right  or  power  of  itself  to  change  or  alter 
the  name  originally  selected  by  it  without  recourse  to' such  formal 
proceedings  as  are  prescribed  by  law."  (Beach  on  Private  Corpora- 
tions, section  275.)  The  effect  of  such  change  of  name  is  an  abandon- 
ment not  only  of  the  corporate  name,  but  of  the  corporation  itself. 
The  identity  of  the  creature  authorized  by  the  statute  to  do  business 
is  destroyed.  It  is  in  no  sense  like  the  case  where  an  individual 
changes  his  name.  The  very  being  of  its  constitution  "is  destroyed 
by  an  abandonment  of  its  name  and  an  attempted  substitution  of  a 
new  name  without  authority  of  law.  In  the  case  of  Fuller  v.  Rowe, 
57  N.  Y.  26,  it  was  said:  "Parties  assuming  to  act  in  a  corporate 
capacity  without  a  legal  organization  as  a  corporate  body  are  liable 
as  partners  to  those  with  whom  they  contract."  In  Robinson  v. 
Harris;  5  Ky.  Law  Rep.  928,  it  was  held  that  the  corporate  exist- 
ence of  associations  provided  for  in  chapter  56,  General  Statutes,  de- 
pends upon  and  begins  only  after  the  terms  of  the  law  are  substan- 
tially complied  with,  and  until  the  notice  required  by  section  5  has 
been  published,  the  association  has  no  right  to  begin  business  as  a 
corporation,  and  because  such  notice  had  not  been  published,  t)ie 
members  vyere  held  liable  as  individuals.  We  concur  in  the  conclu- 
sions reached  by  the  superior  court  in  this  case,  that  "The  Gebhart 
&  Bate  Brewing  Company  had  no  right  to  do  business  as  a  corp'ira- 
tion  until  the  members  had  complied  with  the  law.  Until  they  did 
so,  no  Corporation  existed.  The  stockholders  were  merely  duing 
business  as  partners,  and  as  such  are  individually  liable  for  the  debts." 

Judgment  reversed  and  cause  remanded  for  proceedings  confo  ma- 
ble  to  this  opinion. 

Note.    Chang-e  of  name. 

(a)  Oorporation  can  change  its  name  only  by  consent  of  the  state'  1847, 
Reginav.  Registrar,  10  Q.  B.  (Ad.  &  E.'),  59  E.  C.  L.  839;  1884,  Go'-^War 
Rubber  Co.  v.  Goodyear,  21  Fed.  Rep.  276 ;  1890,  Sykes  v.  People,  132    i '.  32. 
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(6)  And  the  name  can  be  changed  only  by  consent  of  the  shareholders: 
1873,  Morris  v.  St.  Paul,  etc.,  E.  Co.,  19  Minn.  528;  1879,  Anthony  v.  Inter- 
national Bank,  93  111.  225;  1883,  Wells  v.  Oregon  R.  &  Nav.  Co.,  15  Fed.  Rep. 
561 ;  1899,  In  re  Societe  Francaise,  etc.,  123  Oal.  525. 

(c)  Such  a  change  made  by  the  legislature  is  an  amendment,  under  consti- 
tutional provisions  forbidding  special  acts;  1876,  Chicago  D.  &  M.v.  Keisel, 
43  Iowa  39;  1899,  In  re  La  Societe  Francaise,  123  Cal.  525.  But  see,  1843, 
Doe  V.  Norton,  11  Mees.  &  W.  928;  1882,  Hazelett  v.  Butler  Univ.,  84  Ind. 
230. 

(d)  Such  change,  if  legal,  does  not  affect  the  rights,  duties  or  liabilities  of 
the  corporation:  1843, The  President,  etc.,  of  Ft.  Wayne  v.  Jackson,  7  Blackf. 
(Ind.)  36;  1852,  Trinity  Church  v.  Hall,  22  Conn.  125;  1857,  Hyatt  v. 
McMahon,  25  Barb.  (N.  Y.)  457;  1858,  Rosenthal  v.  Madison,  etc.,  R.  Co.,  10 
Ind.  358;  1869,  Olney  v.  Harvey,  50  111.  453;  1875,  Dean  v.  La  Motte  Lead 
Co.,  59  Mo.  523;  1878,  Heckel  v.  Sanford,  40  N.  J.  L.  180;  1879,  Macon  &  A. 
R.  Co.  V.  Goldsmith,  62  Ga.  463;  1895,  McCloskey  v.  Doherty,  97  Ky.  30O. 

(e)  Statutes  usually  provide  a  method  for  changing  the  corporate  name :  e. 
g.,  the  laws  of  Michigan  provide  that  any  corporation  "organized  under  the 
laws  of  this  state  may  amend  its  articles  of  association  by  a  vote  of  not  less 
than  two4hirds  in  interest  of  all  its  stockholders,  but  before  it  shall  com- 
mence any  business  under  its  amended  articles  the  said  corporation  shall 
cause  such  amendment  or  amendments,  subscribed  by  at  least  two-thirds  in 
interest  of  all  its  stockholders,  and  certified  by  its  president,  to  be  filed  or 
recorded,  as  the  case  may  be,  in  the  same  manner  as  is  provided  for  in  the 
original  articles  of.  incorporation,  and  when  so  recorded,  such  amendment  or 
amendments  shall  become  a  part  of  the  articles  of  incorporation  of  such  com- 
pany."    Comp.  L.,  §  8583. 

When  a  corporation  having  the  right  to  change  its  name  has  done  all  the 
statute  requires,  the  secretary  of  state  may  be  compelled  by  mandamus  to  reg- 
ister the  change:  1897,  State  v.  Pritchett,  S.  I.  &  Lesueur,  141  Mo.  29;  1900, 
People  V.  Payn,  161  N.  Y.  229. 
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CHAPTER  10. 
THE  MODE  OP  CORPORATE  EXISTENCE  AND  ACTION. 

ARTICLE  I.       MODE    OF    EXISTENCE. 


Sec.  227.     Perpetual  succession. 

THE  STATE,  Ex  Eel.  WALKER,  Atty.-Gbn'l,  v.  PAYNE.* 

1895.     In  THE  Supreme  Court   of  Missouri.     129   Mo.    Rep. 

468-482. 

[j§MO  warranto  by  the  attorney-general  against  Payne  and  his  asso- 
j   ciatesT^harging  theni  withjjgurpingjhef  ranchise  oF"betHg  a^corpora- 
"r^tioiij^after  the  term  of  corporate  existence  was  alleged  to  have  ex- 
'   pired.     The  defense  was  that  the  term  hadlibt  expired.] 

IvIacfarlane,  J.  *  *  *  The  only^uestiori^presented  by  the 
pleadi  ngS-SKhJch -we -deecajt,  necessary  toaiscuss"  is  whether,  un3er  the 
act  mcorporating  the  Kansas  City  Gaslight  and'^oke  Company,  its 
corporate'rightsand.powers  ceased  at  the  expiration  of  thirty  years 
a"ftgrtBe"^ctbeCame  a  law.  The  question  is  one  ot  vast  importance 
both  to  the  corporation  and  the  citizens  of  Kansas  City.  The  corpo-» 
ration  has  expended  and  now  has  invested  a  large  amount  of  money 
in  plants,  mains  and  other  property,  which  will  necessarily  be  much 
depreciated  in  value  should  the  property  go  into  the  hands  of  the 
stockholder  or  trustees  for  the  settlement  of  the  corporate  business. 
The  citizens,  and  city  itself,  have  also  great  interest  in  securing  ade- 
quate light  at  reasonable  rates.  These  considerations,  however,  can 
not  affect  the  legal  principles  involved. 

At  the  time  the  act  in  question  was  passed  the  general  law  of  the 
state  concerning  corporations  declared:  "Eyeiy  corporation,  as  such, 
has  power  to  have   succession  by  its  corporate  name  for  the  period 

'  Statement,  arguments  and  part  of  opinion  omitted.  Sufficient  facts  are 
stated  in  the  opinion  for  an  understanding  of  the  case. 

(830) 
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limited  in  its  charter,  and  when  no  period  is  limited,  for  twenty  years." 
The  firat  MecttOifi""5t"ffiF''acf~incofporatirig  the  said  g|islight  ^nd..coke 
company  ^i  ante  J  tir-tr'-''perpetu'ar  succession."     The  second  section 
grams  lL>  the  corporation  the  "excIusTve  right  and  power  of  manufac- 
turing  gas  and  coke  trpm  any"  substance  whatever  foF'and  within  the 
city  of  Kansas,  JacEibn  county, "Tor  the  term  of  thirty  years. 
r  It  IS  msisted  by  respondents  that  lh.€  grant  of  "perpetual  succes- 
/sion,"  without  other  limiting  words,  gave  to  the  corporation  the  right 
I  to  perpetual  existence,  and  that  the   limitation  of  thirty  years,  con- 
tained in  section  2,  was  not  intended  to  limit  the  duration  of  corporate 
^existence,  but  of  the  exclusive  rights  specified.     »     »     * 

The  word  perpetual,  as  used  in  the  act,  expressly  qualifies  the  suc- 
cession and  not  the  duration  of  the  corporate  existence.  In  the  con- 
nection used,  does  it  imply  that  the  legislature  intended  to  grant  the 
corporation  unlimited,  existence .''  The  word  itself  does  not  necessarily 
so  imply.  It  has  more  than  one  meaning,  as  "everlasting,"  "con- 
tinued," "uninterrupted."  All  lexicographers  give  these  or  equiva- 
lent words  as  proper  definitions  of  the  word  "perpetual." 

The  word  "succession,"  in  its  common  legal  use,  denotes  the 
devolution  of  title  to  property  under  the  laws  of  descent  and  distribu- 
tion. It  is  defined  as  "the  coming  in  of  another  to  take  the  property 
of  one  who  dies  without  disposing  of  it  by  will."  Title  to  corporate 
property  and  franchises  is  held  continuously  and  uninterruptedly  by 
and  in  the  name  of  the  corporation,  and  not  in  the  names  of  the  vari- 
ous stockholders.  There  is  no  devolution  of  title  in  case  of  the  death 
of  a  member  or  stockholder.  The  succession  is  not  interrupted,  but 
continues  in  the  corporation.  The  succession  is  continuous  during  the 
life  of  the  corporation,  whether  it  be  for  years  or  for  an  unlimited 
time. 

Blackstone  says  that  the  very  end  of  a  corporation  is  "to  have  per- 
petual succession,"  "for  there  can  not  be  a  succession  forever  with- 
out an  incorporation."  i  Cooley's  Blk.  Com.,  475.  Chancellor 
Kent  says:  "A  corporation  is  a  franchise  possessed  by  one  or  more 
individuals,  who  subsist  as  a  body  politic  under  a  special  denomina- 
tion, »  *  *  vvith  the  capacity  of  perpetual  succession  and  of 
acting  in  several  respects,  however  numerous  the  association  may  be 
as  a  single  individual."     2  Kent's  Com.,  268. 

TVit.  /^i^i-atinn  of  a  corpoTf^tinn,  tViong-Vi  nnlimit-pd  by  its  charter,  and 
though  it  is  given  the  capacity  to  have  perpetual  succession,  can_npt 
hgTcegard'eJ  as  tiVerlastltig^witliiiirtlSIgeheEal  and  cpmrnon  rneaning 
o'f~that  word.  It  may  be  dissolved  and  cease  to  exist  for  want  of 
members,  by  voluntary  surrender  of  franchises,  forfeiture  by  misuser, 
etc.     Ang.  &  Ames  Corp.  [11  ed.],  §  8. 

It  will  be  found,  by  reference  to  all_the^  authorities,  that  a  grant  of 

capacitv_tojtake  in  "perpetual  succession"  ret'ers~rather"to   the  con- 

7  tinUenegal  identity  and   succession^  than  to  continuous  or  perpetual 

'"succession,      i   Blk.  Com.,  supra;    2  Kent's  Com., Tii^ra J  "i    Dill. 

Munc.  Corp.,  §  18;   Dartmouth  College  Case,  4  Wheat.  636;    Field 

Corp.,  §§  I  and  71. 
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"The  immortality  of  a  corporation  means  only  its  capacity  to  take 
in  perpetual  succession  as  long  as  the  corporation  exists.  So  far  is  it 
from  being  literally  true  that  a  corporation  is  imrtiortal,  many  corpo- 
rations, of  recent,  creation  are  limited  in  their  duration  to  a  certain 
number  of  years."     Ang.  &  Ames  Corp.,  §  8. 

Aggregate  corporations  are  "immortal,  because,  in  the  judgment 
of  law,  they  never  die,  yet  in  point  of  fact,  like  natural  persons,  they 
are  subject  to  death  and  dissolution  in  various  ways.  *  *  *  Its 
immortality,  therefore,  nieans  only  its  capacity  to  take  and  to  act  in 
perpectual  succession  so  long  as  the  corporation  exists."  Potter 
Corp.,  §  2. 

"When  it  is  said  that  corporations  have  perpetual  succession,  it  is 
meant  that  they  have  continuity  only  during  any  limited  period  of 
time  which  may  be  fixed  by  the  law  of  their  creation.  *  *  *  In 
the  proper  and  more  restricted  sense  the  immortality  of  a  corporation 
means  only  its  capacity  to  take  in  perpetual  succession  so  long  as  it 
exists.     Spelling  Priv.  Corp.,  §  4. 

Chancellor  Kent  says:  "It  is  sometimes  said  that  a  corporation  is 
an  immortal  as  well  as  an  invisible  and  intangible  being.  But  the 
immortality  of  a  corporation  means  only  its  capacity  to  take  in  per- 
petual succession  so  long  as  the  corporation  exists."     2  Kent,  sufra. 

Thus,  it  appears  that  the  words  "perpetual  .tmcression"  as  used  in 
charters  generally  mean  nothing  mbfS  than  that  the  corporation  should 
have  contmuous  and  uninterrupted  succession  so  long  as  it  should  con- 
tinue to  exist  as  a  corporation,  ami  are  not  intended  tg^gSHg'lTB~Tdu- 
TartOT]  itjo  limit  is  fixe3~to"Tt?exrstence'theii'  it  wouIH^ave  an  in- 
dehni^or  unlimited  duration.     Morawetz  on  Corp.,  §  411.' 

Tlfie  general  law  in  force  at  the  time  this  special  act  was  passed  de- 
clared that  every  corporation  should  have  the  capacity  of  succession 
by  its  corporate  name  for  the  period  limited  in  its  charter,  and  when 
no  period  was  limited,  for  twenty  years.     R.  S.  1855,  §  i,  p.  369. 

It  is  claimed  by  respondents  that  this  provision  of  the  general  law 
is  inconsistent  with  this  special  act  of  incoi-poration  and  was  ex- 
pressly repealed  by  the  ninth  section.  But  if,  as  we  have  seen  to  be 
the  casgj  the  words  "perpetual  succession^were  intended  to  imp'ly 
nothing  mqj£:iiiaa,.a_cgntinuous  succession  during  the'exislenceof  the 
corporation,  then  there  is  no  Inconsistency."  '  'l'he'geireral"tSWTTre«t  be 
read  into  and  inade^part  of  the  special  act.  The  general  law  must  be 
taken  as  declaring  the  intent  of  the  legislature  in  respect  to  the  dura- 
tion of  the  corporation.  As  is  said:  "Statutes  granting  such  special 
privileges  are,  in  one  sense,  to  be  read  together  and  construed  in  con- 
formity with  general  statutes  laying  down  universal  rules  applicable 
to  the  class  of  corporations  to  which  the  one  claiming  under  the  spe- 
cial act  belongs."     Endlich  Interpretation  of  Statutes,  §  56. 

TReadinfr  th^  grRneral  law_and  the  first_ section  of  the  special  act  to- 
gether  the  duration  of  the  corporate  ejdstancpV>t  th?  g^SsTig-hTcompanv 
is  clearly  fixed  at  twenty  years.     It  does  not  seem  that  a  doubt  of  the 
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legislative  intent;  can  he  raised,  imt.if-one  shoultj  exist  it_jmu§t,„beje^ 
solve"3  against  the  corporation.     *     «     * 
Judgment  of  ouster. 

Note.  The  foregoing  case  is  contrary  to  1881,  State  ex  rel.  etc.,  v.  Stormont, 
24  Kan.  686,  wl^ich  is  distinguished,  and  also  to  1880,  Fairchild  v.  Masonic 
Hall  Assn.,  71  Mo.  526,  which  it  overrules.  It  also  seems  to  conflict  with 
1889,  State  v.  Ladies  of  the  Sacred  Heart,  99  Mo.  533,  which  is  not  mentioned 
in  the  case.  The  later  case  of  1897,  State,  etc.,  v.  Lesueur,  141  Mo.  29,  where 
the  language  used  was  "the  trusteeship  shall  be  perpetual,"  with  a  provision 
for  each  trustee  to  appoint  his  successor,  holds  that  "a  continuous  or  per- 
petual term"  of  existence  is  clearly  implied.  The  case  of  1878,  Scanlan  v. 
Crawshaw,  5  Mo.  App.  337,  is  in  accord  with  the  principal  case. 

In  case  the  duratio.Qja-nQt  .expyessly  limited  in  some  way  the  corporation 
Js'^JpiKfeldtfflirRaVe  the  ri&ht  ot  an  tiMlHiiy  jijadl^uwriril  is  uol"S'il11ty  "'  ^I's- 
UBBl'fti-na'ft-a&err'WthAt  the  sta!telcan  cotnplain  ot  a  jorteiture:  li?4l,  Van- 
derblit  v.  Ei^Ki  l"  W.,  25  W«!ld.  (W.  M.)  mh;  18bO,  1^'armers'  L.  &  T.  Co.  v. 
Clowes,  3  N.  Y.  470;  1879,  East  Tenn.  Mfg.  Co.  v.  Gaskell,  70  Tenn.  (2  Lea) 
742;  1889,  State  v.  Ladies  of  the  Sacred  Heart,  99  Mo.  533;  1892,  Cronin. 
V;  Potters'  Co-op.  Co.,  29  W.  L.  B.  (Ohio)  52;  1897,  State  v.  Lesueur,  141 
Mo.  29. 

Charter,  statutory  or  constitutional  provisions  usually  fix  the  period  of  ex- 
istence. Many  of  these  fix  the  limit  in  such  a  way  that  the  articles  of  associa- 
tion can  not  provide  for  a  longer  duration:  1876,  Atlantic  &  G.  B.  Co.  v. 
Allen,  15  Fla.  637;  1884,  People  v.  Cheeseman,  7  Colo.  376;  1890,  Marysville 
Inv.  Co.  v.  Munson,  44  Kan.  491. 

Some  statutes,  however,  fix  a  limit  only  in  case  the  articles  of  association 
do  not  name  a  limit.  See  the  Missouri  cases  cited  above,  and  1887,  Stead- 
man  V.  Merchants'  &  P.  Bank,  69  Tex.  50. 


ARTICLE    II.       MODE    OF    ACTION;     SHAREHOLDERS    AND    DIRECTORS. 

Sec.  228.     Shareholders'  meeting.' 

DUKE  V,  MARKHAM.' 

1890.     In  THE  Supreme  Court  of  North  Carolina.     105  N.  C. 
Rep.  131-138,   18  Am.  St.  Rep.  889. 

[Action  by  Duke  to  recover  from  Markham  certain  property  he 
had~taEenposse§arqnjgi,^Jh£property"o£'  a'corporation  hy  virtue  of 
ejcecutionijSThishands.,  .  Plaintiff  claimed  under  a  mortgage  by  the 
corporation  which  the  trial  judge  instructed  the  jury  was  valid.  Xlje 
error  assigneS^was  this  instruction  and^llowing  the  mortgage  to  be 
putin_£vide.aee.~~THe'T!ecrefary  of  IKe  corporation  testified  as  to  the 
execution  of  the  mortgage  as  follows:  "Before  this  mortgage  was 
executed   he__went   around--arid-3a3;g_the,_stockholders   separately  in 

1  See  Ang.  &  Ames,  §§  487-514;  Beach,  §§  272-298;  Boone,  §§  62-6;  Clark, 
DP  462-493;  Cook,  §  589,  et  seq.;  Elliott,  §§  463-493;  Morawetz,  §§  474-533, 
641-7 ;  Taylor,  §§  184,  573-6;  I  Thompson,  §§  686-697 ;  II  Thompson,  §§  1900- 
1910;  III  Thompson,  §§3905-37;  V  Thompson,  §§  6176-6486;  VII  Thomp- 
Bon,  §§  8451-90. 

2  Statement  abridged,  only  part  of  opmion  given. 

53— WiL.  Cases. 
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jegard  to  executing,  it :  he  did  not  see  all  the  stockholdersor  directors, 
he  saw  a  niajorjty..of  them ;  they  had  no  meeting,  but  each  one  he 
saw  authorized  him  to  execute  the  mortgage ;  the  plaintiff  requested 
the  president  and  two  stockholders  to  sign  the  mortgage ;  this  was 
done;  Mr.  Duke  signed  the  note  for  $3,000,  and  witness  got  the 
money  from  the  Raleigh  National  Bank  ;  the  money  was  used  in  the 
business  of  the  corporation;  he  said  nothing  more  to  the  stockholders 
or  directors  ;  the  directorjfe  were  stockholders  ;  the  note  has  never  been 
paid;  it  sometimes  happened  that  we  could  not, get. a  meeting* of  the 
board  of  directors;  they  did  not  attend  the  meetings  regularly;  the 
mortgage  was. delivered  to  W.  Duke  immediately;"]    ' 

Clark,  J.  *  *  *  We  think  his  honor  erred  in  adi^itting-the 
mortgage  in  evidencejipon  ^uch  probate,  and  lil^Civyise  in  ^instfucting 
the  juryTTiipon  jEF^roaE  offere(i_^_plaintiff,^hat  it  was  valid  as  to 
rrprlitni-^  -TO:hniT|d.efendant  represented  by  virtue  of  the  executions  in 
•his  hands.  ,  ' 

In  Pierce  V.  New  Orleans  Building  Co.,  9  La.  397,  it  is  held  that  the. 
gx:t  of  a  majority  of  the  stockholders,  expressed  elsewhere  than  at  a  meet- 
ing of  stockholders,  as  where  the  assent  of  each  one  is  given  separately 
ana  at  different  times,  is  not  binding  on   the  corporation,      ine  same 


is  true  of  a  meeting  of  which  notice  is  not  given,  tsfow  v.  Wyse,  18 
Am.  Dec.  99'  and  notes;  Cook  Stockholders,  §  594;  i  Potter  on  Cor- 
porations, §  336  and  not6s.  ' 

In  Leggett  v.  N.  J.  M.  &  B.  Co.,  i  Saxton  Ch.  541,  it  is  held  that 
a  corporation  is  only  bound  by  an  agent's  acts  when  within  the  scope 
of  his  authority,  and  that  a  president  and  cashier,  as  such,  can  not 
execute  a  mortgage  of  corporate  property  without  special  authority 
from  the  board  of  directors  or  the  stockholders,  ancj^that  the  proceeds 
of  a  mortgage  have  been  applied  to  the  use  of  the  corporation  in  pay-, 
ing  its  debts,  or  otherwise,  is  not  sufficient  to  render  the  mortgage 
_binding  if  its  execution  was  not  properly  authorized.  \^ 

"The  members  of  a  corporation  can  not^ separately  and  iridivid- 
ually,  give  their  consent  in  such  manner  as  to  bind  it  js~a'colIe^tive 
body,  for  in  such  case  it  is  not  the  body  that  acts,  and_  this  is  no  less 
the  doctrine  of  the  common  than  of  the  'Roman 'civil  law.  Being 
lawfully  assembled,"  sa.js  AyliHe,  "they  represent  but  one  person, 
and  may  consequently  make  contracts,  and  by  their  collective  assent, 
oblige  themselves  thereunto.  And  though  all  the  members  of  a  cor- 
poration covenanted  on  behalf  of  it  under  their  private,  seals,"  this, 
it  was  held,  would  only  bind  ihem  personally,  and  not  the  corporation. 
Angell  &  Ames  Coi-p.,  §232,  which  is  supported  by  the  numerous 
cases  there  cited.  Again,  in  the  same  work,  section  504:  "The 
separate  action,  individually,  without  consultation,  although  a  major- 
ity in  number  should  agree  upon  a  certain  act,  wouW  not  be  the  act 
of  the  constituted  body  of  men  clothed  with  corporate  powers."  In- 
deed, the  authorities  upon  this  subject  are  numerous,  uncontradicted 
and  supported  by  reason.     *     *     * 

Error. 

>  Infra  p.  835. 
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Note.  To  same  effect  see,  1820,  Livingston  v.  Lynch,  4  Johns.  Ch.(N.Y.)  573, 
597 ;  1836,  Pierce  v.  N.  0.  Building  Co.,  etc.,  9  La.  397,  29  Am.  Dec.  448 ;  1841, 
Shortz  V.  Unangst,  3  Watts  &  S.  (Pa.)  45;  1847,  Smith  v.  Hurd;  12  Mete. 
(Mass.)  371,  on  385;  1850,  Commonwealth  v.  CuIIen,  13  Pa.  St.  133,  supra, 
p.  417;  1851,  Lahgolf  v.  Seiberlitch,  2  Pars.  Eq.  Gas.  64;  1854,  Ex  parte  John- 
son, 31  E.  L.  &  Eq.  430;  1861,  Torrey  v.  Baker,  83  Mass.  120;  1874,  Hopkins 
V.  Roseclare  Lead  Co.,  72  111.  373;  1876,  Finley  Shoe,  etc.,  Co.  v.  Kurtz,  34 
Mich.  89;  1877,  Clarke  v.  Omaha  &  S.  R.  Co.,  5  Neb.  314;  1886,  England  v. 
Dearborn,  141  Mass.  590;  1890,  Humphreys  v.  McKissock,  140  U.  S.  304,  312; 
1890,  Allemongv.  Simmons,  124  Ind.  199;  1898,  Sellers  v.  Greer,  172  111.  549, 
supra,  p.  65;  1898,  Troy  Min.  Co.  v.  White,  10  S.  Dak.  475;  1898,  Singer  v. 
Salt  Lake,  etc.,  Co.,  17  Utah  143 ;  1898,  Morrison  v.  Wilder  Gas.  Co.,  91  Maine 
492;  1899,  Nicholstone  City  Co.  v.  Smalley,  21  Tex.  Civ.  App.  210,  51  S.  W. 
Eep.  527;  1899,  De  La  Vergne  Co.  v.  Ger.  Sav.  Inst.,  175  U.  S.  40,  on  53. 

But  compare  1870,  Granger  v.  Grubb,  7  Phil.  350;  1886,  Graham  v.  B.,  etc., 
R.,  118  U.  S.  161;  1892,  Coe  v.  East.,  etc.,  E.,  52  Fed.  Eep.  631;  1895,  In  re 
George  N.  &  Co.,  L.  R.  1  Ch.  674.  " 


Sec.  229.     Shareholders'  meetings — Nptice. 
STOWE  Et  Al.  v.  WYSE.' 

1828.     In  the  Supreme  Court  of  Errors  of  Connecticut.     7 
Conn.  Rep.  214-220,  18  Am.  Dec.  99. 

This  was  an  action  oftrespasso'Z£are^c/a2<i2<;«2_^^JiV-tried_.oa,  the 
general  'issue  anSTicfHIetown,  February  term,  1828,  before  Dag- 
gett,  J. 

It  was  admitted  that  the__def endant  entered  on  the  premises  in  May, 
1825,  the  time  specified  in  the~3ecTirration,  and  continued ^n  the  pos- 
session and  occupation  thereof  until  the  commencement  of  this  suit, 
claiming  right  as  the  tenant  of  the  Middletown  Bank,  and  the  Only 
question  was" whether  the  plaintiffs  had  title  to  the  land_or  whether  it 
was  m  the  iVH'ddletown  banl^ !  TheJitle~of  the  bank  was^denve.dJrom  a 
niOTigage  deed  of  the  Middletown  Manufacturing  Company,  dated  the 
29th  of  March,  78 ly,  to  theTank.  The  title  of  the  plaintiffs  was  de- 
rived from  a  mortgage  deed,  executed  by  Arthur  W.  _Magill,  some 
years  afterwards.  Magill's  title  was  acquired  by  the  regular  levy  of 
an  execution  in  his  favoFagaiasLthelMiddretown  Manufacturing  Com- 
pany subsequent  to  the  exeeu-tien-ef-the-deed- to  the  bank.  '|'he  Mid- 
dletown Manufacturing  Company  were  the  undisputed  ownerrof  the 
land  prtOT^Kr^ndjmtir^eiOSSI-of  the  29th  of  MarchjjSry,  above 
menEibned.  That  deed  was  given  to  the  Middletown  Bank  by  Arthur 
W .  Ma'gill  as  agent  for  the  Middletown  Manufacturing  Company.  It 
begins  thus:  "I,  Arthur  W.  Magill,  of  the  town  of  Middletown, 
agent  for  the  Middletown  Manufacturing  Company  of  said  town,  being 
empowered,  by  a  vote  of  said  company,  in  pursuance  of  said  power," 
etc.  [It  contained  the  usual  covenants  of  seizin  and  warranty  by 
Magill  on  behalf  of  the  company.  The  reanlntkiipL^directing  tfae  con- 
veyance was  ^assed^^a^meeting  at  wTiich  the  holders,  of  only  29  out 
o^\^^M_^^res_jNeve_re^r&&erite:A,  and  of  w.hich_the  others  had  no 
notice!  Verdict  for  plaintiff.  Motion  for  new  trial.] 
'  Statement  abridged,  and  only  part  of  opinion  given. 
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Daggett,  J.     The  plaintiffs,  who   claim  under  A.  W.  Magill's 
deed  to  them,  allege  that  no  title-paased.-bv  the  rieed  to  the  Middle- 
town  ijaqk ;  for  that  Magfill  had  no  authority  tq^  bind  the  !KliclclIetown 
Manufacturing  Company  and  transfer  the  title.  The  deed  is  attempted 
/   to  be  supported^  orrMier'!xta^irr£power  is  to^make  it,  on  two  grounds. 
/    The  first  is'J:He  vote  of  theJVriddletown  Manufacturing  Company, 
passed  on  the  2qth  day  oi:  March,  i^i*j,  the  day  of  tne  execution  of 
tKF^eed,  by  vv\ndKyie~Was  authonzed  to  make  a  mortgage  to  the  bank 
oJ_the_p^ltiises.     On  the  other  hand,  it  is  insisted  that  the  fneeting 
was  illegal,  and  the  acts  done  void.    It  is  very  clear  that  a  meeting  of 
th e  stockholder§.vXaiistituted  as  this  was,  could  do  no  acts  binding,  on 
I   the  compan,v.     ThQiig;hla_meeting,  regularly  warned,  would  be  com- 
L  petent  to  do  any  act  within  their  chartered  powers  by  a  bare  major- 
1  ^'Zs-.y^-Ci^'"'^'^'*  '•^y.*  warned'  their  act  mustpe  voij.     Ituio  particular 
maSg.  ofjoatifjdag. tbe^stoakbaldgOLJaa^rpyided,  either  in  the  charter 
'  or  in  any  by-law,  yet  personal  notice  might  be  given ;   and  'fliis,Jn 
'^suc'E'caserv^uId  be  TnaispensaBXe.     The  counsel  for  the  "defendant 
i  d"0  iruL^ress  this  point,  and  I  think  it  quite  untenable.     *     *     * 

Another  position,    however,    is   taken   by   counsel   for   defendant 
which  is  fatal  to  the  plaintiff's  title.     «     *•    * 

I  Now  Magill  has  declared  under  his  hand  and  seal  that  he  was  em- 
powered by  a  vote  of  the  company  to  execute  this.  deed.  Can  he  ever 
say  that  he  was  not  thus  empowered  ?  If,  on  the  next  day  after  the 
deed  to  the  bank  was  executed,  he  had  procured  a  valid  deed  from 
the  company,  and  had  brought  ejectment  against  the  bapk,  could  he 
have  sustained  it  against  the  declarations  in  his  deed  ?  I  think  he  must 
have  been  ejstoppeid.  If  so.  then  all  persons  claiming  under  and 
through  him  are  estopped,  i  Stark,  liv. ,  305 ;  tloyt  v.  Dimon,  5 
Day  4S3  ;   i  i'hill.  EvrTio. 

These  principles  are  in  entire  accordance  with  the  case  of  Fairtitle 
d.  Mytton  et  al.  v.  Gilbert  et  al.,  2  Term  Rep.  169,  171 ;   Palmer  v. 
Elkins,  2  Stra.  817;  Com.  Dig.,    tit.  Estoppel,  A,   i,  2,  3  and  B. 
There  must,  therefore,  be  a  new  trial. 

Note.    See  note  at  end  of  next  case. 


See.  230.    Same. 

STEVENS  V.  EDEN  MEETING-HOUSE  SOCIETY, 
1839.     In  the  Supreme  Court  of  Vermont.     12  Vt.  Rep.  688-9. 

This  was  an  action  of  assumpsit  on  an  award.  Plea,  non-assumpsit. 

On  the  trial  the  plaintiff  produced  the  defendants'  book  of  records, 
which  showed  a  society  regularly  organized  under  the  statute  consti- 
tuting them  a  corporation.  The  by-laws  provided  that,  among  other 
officers,  a  clerk  or  secretary  should  be  chosen,  and  one  had  been 
regularly  elected.     The  by-laws  provided  that  all  meetings  were  to 
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be  warned  by  the  clerk,  by  posting  up  a  written  notice  thereof.  This 
appears  to  have  been  done  and  the  records  regularly  kept  up  to 
December,  1836.  The  plaintiff  then  offered  to  prove,  by  parol  testi- 
mony, that  said  society  continued  its  meetings,  that  the  persons  who 
joined  him  in  the  submission  were,  at  that  time,  and  at  the  publish- 
ing of  the  award,  the  prudential  committee  of  said  society,  and  that 
after  the  award  was  made  and  published,  said  society  voted  to 
approve  and  confirm  the  same.  This  was  objected  to  by  the  defend- 
ants and  was  rejected  by  the  court,  to  which  the  plaintiff  excepted. 
Verdict  and  judgment  having  passed  for  the  defendants,  the  cause 
passed  to  the  supreme  court. 

The  opinion  of  the  court  was  delivered  by 

CoLLAMER,  J.  A  corporation,  and  every  member  thereof,  is 
bound  by  a  vote  of  the  majority  present  at  a  meeting  warned  agree- 
ably to  the  laws  of  the  corporation,  and  not  otherwise.  If  no  provis- 
ion is  made  for  such  warning  every  member  must  have  personal 
notice.  Here  the  clerk  was  authorized  to  warn  a  meeting  by  posting 
up  a  written  notice.  No  other  mode  of  calling  a  meeting  could  be 
shown,  and  most  clearly  this  could  not  be  proved  by  parol  until  the 
loss  of  the  notification  was  first  proved,  but  this  was  not  attempted. 
Here  was  an  attempt  to  add  to  the  records  by  parol,  whole  warnings, 
meetings  and  votes.  This  is  clearly  inadmissible,  and  the  fact  that 
no  record  of  meetings  after  1836  appeared  on  the  books  does  not 
authorize  this.  The  want  of  such  record  only  shows  that  no  such 
meeting  was  held.  If  it  be  asked,  what  is  to  be  done  by  third  per- 
sons, if  a  corporation  will  not  record  its  appointments  and  votes,  the 
answer  is,  refuse  to  recognize  or  act  on  any  such  assumed  authority 
or  unrecorded  votes,  or  hold  them  personally  liable  who  misrepresent 
their  authority. 

Judgment  affirmed.  i 

Note.    Notice  of  corporate  meeting's. 

1.  -Not.idfi  of  corporate  meetings  is  neceaBary  to  their  validity  and  the  va- 
lidity of  the  business  done  at  a  meeting  as  against  a  stocKnoiaer  wnn  nai^'  nn 
notice,  waS  nOt  present,  a,ii(^  who  nh^sfita  promptly:  j.844,  wiggin  v.  ilrst 
■i<'reewill  B.  Cft.,  y  Mete.  (49  Mass.)  301;  1850rC5mmw.  v.  Oullen,  13  Pa.  St. 
133,  53  Am.  Dec.  450,  supra,  p.  417;  1852,  Stebbins  v.  Mer'ritt,  lOOush.  (Mass.) 
27;  1871,  Weatcott  y.  Minnesota  M.  Co.,  23  Mich.  145;  1876,  Shelby  R.  Co.  v. 
L.  C.  &  L.  R.  Co.,  12  Bush  (75  Ky.)  62;  1892,  Coe  y.  East  &  W.  R.  Co.,  52 
Fed.  Rep.  531;  1893,  Morrill  v.  Little  Falls  Mfg.  Co.,  53  Minn.  371,  21  L.  R. 
A.  174,  infra,  p.  889;  1898,  Wall  v.  London  &  N.  A.  Corp.,  79  L.  T.  (N.  S.) 
249,  67  L.  J.  Ch.  596;  1899,  Heller  v.  National  M.  Bank,  89  Md.'602,  45  L.  R. 
A.  438. 

2.  In  the  absence  of  charter,  by-law  or  statutory  proyision.  personal  notice 

iajpqirrrarl-       IR-4II    M.-.vJV<g9     HfllMr   v      hgviH,  k   <  Inn^l      !»!;      IX.U      HofhaTy   y. 

Sperry,  10  Conn.  200;  1841,  Evans  v.  Osgood,  18  Maine  213;  1844,  Wiggin  y. 
Freewill  B.  C,  8  Mete.  (Mass.)  301;  1860,  People  v.  Batchelor,  22  N.  Y.  128; 
1860,  People's  Ins.  Co.  v.  Westcott,  14  Gray  (Mass.)  440 ;  1870,  Harding  v. 
Vandewater,  40  Cal.  77. 

3.  Ttnf.  at.fit.nt.nrv.  nhartor  nr  h;y  In-jiT  prnTininnn  nhniilrl  hr  fnllmrrrl  ■  1871, 
Westcott'v.  Minn.  M.  Co.,  23 Mich.  145;  1876,  Stockholders,  etc.,  v.  Louisville, 
etc.,  R.  Co.,  12  Bush  (Ky.)  62;  1877,  Tuttle  y.  Mich.  Air  Line,  35  Mich.  247; 
1884,  Reilly  v.  Oglebay,  25  W.  Va.  36;  1897,  Matthews  v.  Columbia  Nat'l 
Bank,  79  Fed.  Rep.  558. 
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4.  However,  it  is  frequently  held  that  statutory,  charter  and  by-law  pro- 
visions relatinc;"to  quorum,  uuliOri  and  bugioess  to"De  gone  «ri>  wnmiy  tnr  rnfi 
benefit  ot  the  snarefaofafera  Oiily,'alld  II  ttltiy  do  IlOt  tomplain  of  the  irregu- 
larity OlhtifgiLiati  iiqi:  1881.  Bfeeohtjr  v.  Mai-Quette  &  1^.  K.  M.  Co..  45  Mich. 
103 ;  1882,  TEoinus  v.  Citizens',  etc.,  R.  Co.,  104  111.  462;  1889,  Manhattan 
Hardware  Co.  v.  Phalen,  128  Pa.  St.  110;  1890,  Wood  v.  Corry  Water- Works 
Co.,  44  Fed.  Rep.  146;  1892,  Nelson  v.  Hubbard,  96  Ala.  238,  17  L.  R.  A.  375; 
1896,  Atlantic  Trust  Co.  v.  The  Vigilancia,  73  Fed.  Rep.  452 ;  1898,  In  re  A.  A. 
Grifflng  Iron  Co.,  63  N.  J.  L.  168,  41  Atl.  Rep.  931.  But  compare,  1885,  State  v. 
McGrath,  86  Mo.  239. 

5.  li  the  time  of  holding  meetings  is  fi-yerl  definit^elyhy  Ht,!^,tnfe,  pharfpi",  ^^y- 
law  orcustornpno  lurtner  notice  id  lieeeHldary ,  uuiesa  extraordinary  or  special 
business  is  to  ^e  rinne;  ISHH.  Warner  v.  IVIower.  (  I  Vt.  .SS.'S,  .S93 ;  IrHs,  Atlgntip 
M.  F.  Ins.  Co.  V.  Sanders,  36  N.  H.  252,  269;  1878,  State  v.  Bonnell,  35  O.  8. 
10,  15;  1893,  Morrill  v.  Little  Falls  Mfg.  Cb.,  53  Minn.  371,  infra,  p.  839;  1899, 
HeUer  v.  National  Marine  Bank,  89  Md.  603,  45  L.  R.  A.  438. 

6.  Notice  should  be  definite  ""'^  Hppmfi.p-  (a)  As  to  time— day  and  hour : 
1858,  Atlantic  M.  i^'.  Ins.  iioTv.  Sanders,  36  N.  H.  252 ;  186U,  People  v.  JtSatch- 
elor,  22  N.  Y.  128;  1875,  San  Buenaventura,  etc.,  Co.  v.  Vassault,  50  Cal.  534; 
1876,  Shelby  R.  Co.  v.  L.,  C.  &  L.  R.  Co.,  12  Bush  (Ky.)  62. 

(b)  AsJ^eplace:  1848,  Miller  v.  English,  21  N.  J.  L. 317 ;  1856,  Jones  v.  Mil- 
ton &  R.  T.  R.  Co.,  7  Ind.  547;  1875,  San  Buenaventura,  etc.,  Co.  v.  Vassault, 

50  Cal.  534. 

(c)  As  to  business  to  be  done,  '■<r(\oaa  tha  fppp<-i"ng  js  a  steited  "ne  at,  whir.h  it 
is  understooa  any  corporate  business  may  be  done :  1841,  Evans  v.  Osgood, 
Is  Maine  (6  Shep.)  21i;  1853,  Sampson  v.  Bowdoinham,  etc.,  Co.,  36  Maine 
78;  1860,  People  Mut.  Ins.  Co.  v.  Westcott,  14  Grav  (Mass.)  440;  1866,  Be 
Bridport  Old  Brewery  Co.,  L.  R.  2  Ch.  Div.  191 ;  1877,  Tuttle  v.  Michigan  Air 
Line,  35  Mich.  247 ;  1881,  Beecher  v.  Marquette  &  P.  R.  M.  Co.,  45  Mich.  103 ; 
1885,  American  Tube  Works  v.  Boston  Mach.  Co.,  139  Mass.  5;  1890,  Stutz  v. 
Handley,  41  Fed.  Rep.  531 ;  1892,  Evans  v.  Boston  Heating  Co.,  157  Mass.  37. 

7.  But  if  the  rnpetinp-  ia  one  nrescribed  by  thp  fhartpr,  hy-la  w  nr  Htgtntp.^  at 
yVii^^vrit  ia  nsnal  to  transact  the  general  corporate  business,  the  notice  need 
not  specify  the  Fusiness  to  oe  gone:  1839,  Warner  v.  Mower,  11  Vt.  385;  ]»53, 
Samson  v.  Bowdoinham,  etc.,  Co.,  36  Maine  78;  1858,  Atlantic  De  Laine  Co. 
v.  Mason,  5  R.  I.  463;  1891,  Chicago,  etc.,  R.  v.  Union  Pac.  R.,  47  Fed.  Rep. 
15;  1892,  Jones  v.  Concord  &  M.  R.,  67  N.  H.  234,  38  Atl.  Rep.  120;  1893,  Mor- 
rill V.  Little  Falls  Mfg.  Co.,  53  Minn.  371,  21  L.  R.  A.  174,  infra,  p.  839. 

8.  But  if  unusual  or  extraordinary  business  is  to  be  done  at  agenpral  mept;- 
ing,  ffTatutes  trp.qnent.iy  require  tne  notice  to  specify  that  such  bnaineaa  ia  to 
be  doiiei  1892,  Jones  v.  Concord  &  M.  R.  Co.,  6'?  JN.  H.  234;  1898,  Mutual 
Kre"Ins.  Co.  v.  Farquhar,  86  Md.  668. 

9.  If  the  meeting  is  called  to  do  specific  business  designated  in  the  notice. 
no  other  hnainesa  nan  he  transacted  at  such  meeting  agaln.at  the  protest  of 
members,  or  bind  those  absent :  1839,  Warner  v.  Mower,  11  Vt.  385TTS41, 
Evans  v.  Osgood,  18  Maine  C6  Shep.)  213;  1860,  Peoples'  Mut.  Ins.  Co.  v. 
Westcott,  14  Gray  (Mass.)  440;  1898,  Wall  v;  London  &  N.  A.  Corp.,  79  L. 
T.  (N.  8.)  249,  67  L.  J.  Ch.  596.  But  see,  1892,  Evans  v.  Heating  Co.,  157 
Mass.  37. 

10.  However,  if  all  the  members  are  present  and  consent,  other  or  different 
businesTmav  be  transacted^  1809,  RUX  V.  Tlieodorick,  8  East  543 ;  1852,  Steb- 
bmsv.  Merritt,  10"  Oush.lMaag.)  27;  1891,  Handley  v.  Stutz,  139  TJ.  S.  417; 
1892,  Nelson  v.  Hubbard,  96  Ala.  238;   1892,  Campbell  v.  Argenta,   etc.,  Co., 

51  Fed.  Rep.  1;  1895,  Bridgeport  Electric  Co.  v.  Meader,  72  Fed.  Rep.  115; 
1898,  In  re  A.  A.  Grifflng  Iron  Co.,  63  N.  J.  L.  168,  41  Atl.  Rep.  931. 

11.  No  further  notice  is  necessary  of  an  adjourned  meeting,  or  the  business 
to  be  dope  ^hereat,  thg|,n  tne  record  ot  the  resolution  adjourning  a  duly  called 


eeting  to  a  definite  time  and  place.  1897,  Western  imp.  Co.  v.  J!>es  ivioines 
M.-Iil.  Bank,  lUA  lUWU  4t)b,  V2  N.  VV.  Rep.  657;  1897,  State  v.  Cronan,-  23  Nev 
437,  49  Pac.  Rep.  41.    But  if  the  time  to  which  the  meeting  is  adjourned  is  not 
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definitely  fixed  further  notice  must  be  given.    1888,  Thompson  v.  Williams, 
;o  Ctil:  iliA. ° 

12.  Notice  must  be  given  by  theofficer  having  aathority.  such  as  the  board 
of  dirnillilK  r.iHin  j>uh>....ii  mHMHWr,  liiil,  riiiL  th'(t  t)i:esi(Tp."t  or  secretaniLwlth- 
ouLspecial  authority.  1834,Betheny  v.  Sperry,  10  Conn.  200;  1841,  Evans  v. 
Osgooa,  i»  Mame~213 ;  1852,  Stebbins  v.  Merritt,  10  Oush.  (Mass.)  27;  1872, 
Johnston  V.  Jones,  23  N.  J.  Eq.  216;  1875,  State  v.  Pettineli,  10  Nev.  141 ;  1882, 
Toronto,  etc.,  Co.  v.  Blake,  2  Ont.  175;  1888,  Cassell  v.  Lexington,  etc.,  Co., 
10  Ky.  L.  Rep.  486,   9  S.  W.  Rep.  502,  701;  1896,  Dusenbury  v.  Looker,  110 

■  Mich.  58,  67  N.  W.  Rep.  986.     ' 

13.  Notice,  to  be  valid,  must  be  Rp.rv^^d  a  reasonable  time  Yfi^inra  tVio  mopting 
called  brTtrrtsa/,  He  I^ong  island  K.."l9  Wend.  37;  1878.  Covert  v.  Rogers, 
38  micn.'363;  1888,  Cassell  v.  Lexington,  etc.,  Co.,  10  Kv.  L.  Rep.  486,  9  S. 
W.  Rep.  502;  1893,  Brown  v.  Republican,  etc..  Mines,  55  Fed.  Rep.  7. 
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1893.     In-  the  Supreme  Court  of  Minnesota.     53  Minn.  Rep. 
371-380,  55  N.  W.  Rep.  547. 

fAction  to  determine  title  to  land,  claimed  to  belong  to  the  plaintiff, 
but  in  which  the  company  claimed" sorne~interest.  Ttig^.cQjrpotation 
h^t^-Tmrr'rn^njyfyvn pf|  .thp  la'nds.  but  in_i864  it  had  become  hopelessly 
insoTventrabandnner;^  its  hupiness,  and  its  organization  became  prac- 
tic.ally  defunct.  No  effort  to  revive  it  was  made  by  any  of  the  share- 
holders until  1881,  a  period  of  seventeen  years.  In  the  meantime 
plaintiff  had  attempted  to  acquire  title  to  its  lands  through  tax  titles. 
In  1881,  at  .plaintiff's  suggestion,  one  Thayer,  a  shareholder,  for  him- 
self andas  proxy  for  pertain  ^tHeF'shareKolders ,' went  Fo  the  place, 
ari3~aFtEetmie  fixed  by  the  by-laws  for  holding  the  annual  meeting  of 
the-cOTtipaiiy,  and  "beit^^;^-e--qn}y;  jjerson  present,  cast  the  votes  of 
himSE'tf  and  those  for  whom  he  heldjgroxies  for  a  board  of  Hirectors, 
to  each  of  whom  he  transferi'ef  one  share  of  stock.  The  same  thing 
was" done  by  another  shareholder  at  the  proper  time  and  place  in  1882. 
Duringjhese_years  Thayer  was  elected  and  acted  as  president  of  the 
company,  and  in  I8S2  lie  and  tlie  seo^etary  under  proper  directions 
coHveyed~~tfaB~  land  ;;ffit  question  to_ persons  from  whom  the  plaintiff 
traces  title.^  The  decision  below  was  for  the  plaintiff,  and  the  de- 
fendantcompany  appealed.] 

Mitchell,  J.  *  *  *  As  affecting  the  validity  of  the  deeds 
executed  in  1882,  in  behalf  of  the  corporation,  by  Thayer  as  presi- 
dent, the  appellants  assail  the  finding  of  the  court  as  to  tlie  election 
of  directors  in  August,  1881.  The  grounds  of  objection  are:  Firsts 
that  no  notice  was  p^'iyen  of  the  meeting,  and,  second^  that  it.reqiiye(l 
a  majority  of  the  shares  of  stock  to  _  constitute  a  quorum  to  hold  a 
meeting,  or,  in  any  event,  that  one^person  could  nofhold  a  meeting, 
th"aT~'at  least  two  persons  are  necessary  to  constitute^  a"  cofpoFate 
meetingr"         '""~ 

'  Statement  abridged.     Only  part  of  opinion  given. 
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As-  to  the  first  point  all  that  is  necessary  to  say  is  tliat  the  by-laws 
fixed  the  time  and  ^lg£g_ojhoIding_the  meeting,  and  neither  the  cJLar- 
teFTitmHe  Ey-laws  required~anv  notice  to  be  g-iven.  Under  such  cir- 
ctmrrstancesTy  the^nile  is  that 'the  by-laws  themselves  are  suthcient 
notice^tcTalT' the  stoclBoTdefi^^anHnoTSTrther  notice  is  necessary,  i 
Mor.  Priv.  Corpr,  §  479.  ""    '  "  ~™~         """" 

The  second  objection  is  equally  untenable.  Where  the  charter 
and  by-laws^l  a  corpora,tion^r.eL,silenL.on  .thg  subje'ct,  the  common- 
law'rule'Ts  that  such,  of^  the  shareholders  as^ctually  assemble  at  a 
I J  properly  convened  meeting,  although  a  minority_pt  the  whole"  num- 
fl  ber  and  representing  only  a  minority  of  the^ockjConstitute  a  quorum 
"^fof  thet2anTa3Ldn_e.f"biisjjaesSi  and  may  express~tHe~corporate  vyill, 
an3THe"body  ssdlLhe  bjDund.by  their_acts.  Cook  St'ock  &  K .7T§  ^07, 
6237~2TKent  Comm.,  293;  Mor.  Priv.  Corp. ,§  476 ;  Craig  v.  First 
Presbyterian  Church,  88  Pa.  St.  42;  Rex  v.  Varlo,  Cowp.  248; 
Columbia  Bottom  Levee  Co.  v.  Meier,  39  Mo.  53  ;  Ex  f  arte  Will- 
cocks,  7  Cow.  402 ;  Field  v.  Field,  9  Wend.  395. 

The  contention  of  the  appellants  that  this  rule  applies  only  to  such 
organizations  as  towns,  churches  and  the  like,  and  not  to  stock  corpo- 
rations, finds  no  support  either  in  reason  or  authority.  'Eiie_£orrect 
.,  distinction  is, between  a  corporate„act  to  be  done  by  a  , select  body  o£ 
'a  definite  number,  as,  for  example,  a  board  of  directors  or  trustees, 
aflTfonS^obe  'p(EPR5fme3'15yThTconstifuen)n^  Fofpor?- 

tion.  In  tbe  latter  case  a  majority  of  those  who  appeWmay  act. 
This  distinction  is  clearly  made  in  several  of  the  cases  above  cited, 
and  also  in  the  leading  case  of  Rex  v.  Bellringer,  4  Term  R.  810. 
^s  was  said  by  Lord  Mansfield  in  Rex  v.  Varlo,  supra:  "It  is  in 
the  nature  of  all  corporations  to  do  corporate  acts ;  and,  when  the 
power  of  doing  them  is  not  specially  delegated  to  a  particular  num- 
ber, the  general  mode  is  for  the  members  to  Vneet  on  the  charter  days, 
and  the  major  part  who  are  present  to  do  the  act.  But  when  there  is 
a  select  body  it  is  a  different  thing,  for  then  it  is  a  special  appoint- 
"i  j  menti^'  And,  this  being  so,  it  is" immaferiar  whether  the  number 
^ij<pfesentis  only one"of  mbreTKaiTSllSr"*  Ityvas-hd^'in  Sharpe^wSawes, 
^  4ff"Lavr^frQrBr'i04,'iollovvedT-eluctantly  in  another  case,  that  one 
person  can  not  constitute  a  quorum ;  that  at  least  two  persons  are  nec- 
essary to  hold  a  corporate  meeting ;  but  this  decision  is  based  upon  a 
narrow  lexicographical  definition  of  the  word  "meeting,"  as  the  com- 
ing together  of  two  or  more  persons — a  reason  that  does  not  commend 
itself  to  our  judgment. 

Therefore,  in  our  opinion,  the  court  was  justified  in  holding  that 
the  election  of  directors  in  188 1  was  regular;  and  it  follows  that  the 
deeds  executed  in  1 882  by  Thayqr,  the  presjdgjat  jelectedja^them, 
were  the  deeds  of  the  corporation.     *     «     * 

Reversed  upori  another  point. 

Note.    Quorum. 

1.  Tf  s^  "f|  «"  inHfi^^ite  number-of  abarebolders  are  duly  notified  to  meet, 
tfinao  whn  p^fiperr^hlf^  nnnstitUtfe  a  quorum.  ilBlfe3H  th"6  aiji  BjBt'ului'y  .jAartCTTor 
by^aw  provisions  ptherwi Be:   1775,  Hex  1^.' VUHO,"G'(!>wf). '248';  1827,  Expdne 
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Willcocks,  7  Cow.  (N.  Y.)  402,  17  Am.  D.  525;  1832,  Field  v.  Field,  9  Wend. 
394;  1856,  People  v.  "Walker,  3  Abb.  Pr.  425,  23  Barb.  (N.  Y.)  304;  1866,  Co- 
lumbia Bottom  L.  Co.  V.  Meier,  39  Mo.  53 ;  1866,  Madison  Ave.  B.  Ch.  v. 
Baptist  Ch.,etc.,  5  Robt.  (N.  Y.)  649;  1867,Brown  v.  Pacific  Mail  S.S.  Co.,  5 
Blatch.  525;  1878,  Craig  v.  First  Pres.  Ch.,  88  Pa.  St.  42,  32  Am.  Rep.  417; 
1885,  State  v.  Chute,  34  Minn.  135.  See  note  in  7  Eng.  Rul.  Cases,  pp.  350-3. 
2.  A  majority  of  a  body  composed  of  a  definite  number  of  members  must 
be  preaglLtttt^^i^Hriti^dte-^tjmgflMii"!'  1693.  Hadcard'V.  Somanv.  ji'reem.  K.  B. 
5U4;  /  Mg.ltuT.  Oas.ySa;  \/^'^,  Kex  v.  Bellringer,  4  T.  R.  810;  1823.  Rex  v. 
Devonshire,  1  Barn.  &  C.  609  (8  Eng.  C.  L.) 


3.  Statute,  chayter  or  by-laws  frequently  require  jj,  ppftpin  nnmhfir  nf  ^riem- 
ers.'Oi  a  0(jt'la'iii  uumli^l'  Ot  Shatfes,  to  be  represented  to  constitute  a  quorum; 
ifHO.  this  iiuiiiUtjl'  must  continue  to  be  present  during  the  meeting :    1827,  Ex 


;)orteRogers,  ;  C'OW.  (N.  Y.)  520,  080,  iiule ,  1898,  Kulheri'orJ"B.  S.  &  C.  Elec. 
Co.  V.  Franklin,  57  N.  J.  Eq.  42,  41  Atl.  Rep.  488,  s.  c.  43  Atl.  Rep.  1098. 

4.  Theaha.Tennuf.st.an.di.nq^  and  not  the  a,iit,hnri7ed  but  nnigaiipr^  nr  nnanh- 
Bcribed  snares,  are  tue  ones  counted  where  the  quorum  is  to  consist  of  a  "ma- 
jurUj'  oi  tlttaM'''r  1846,  Green  v.  ijeymour,  3  i^andf.  Oh.  2S5;  l697,  Jwve 
EleetlOil'ot  UTrectors,  etc.,  19  Miscl.  (N.  Y.)  409;  1898,  Castner  v.  Twitchell- 
Champlin  Co.,  91  Maine  524, 40  Atl.  Rep.  558.  But  see,  1887,  Ellsworth  Woolen 
Mfg.  Co.  V.  ^aunce,  79  Maine  440. 

5.  Jn  the  alMMMM'.p  "f  ""'riilfr^'"' tpj|j|^^|.ontTary,  aqnnrnm  will  he  praaiimed 
to  have  been  present  at  a  corporate  meetmg:  1817,  Corhmw;  v.  Woelper,  3 
Sg!trA -.H^jy,  8  Alii.  Dearoza';  1)44/ ,  SargeuL" v.  Webster,  13  Mete.  (Mass.) 
497;  1864,  Citizens'  M.  F.  Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.)  217. 

6.  The  English  courts  hold  contrary  to  the  case  above  upon  the  right  of  one 
man  with  proxies  to  hold  a  meeting:  1876,  Sharpe  v.  Dawes,  47  L.  J.  Q. 
B.  104.  Compare  also,  1874,  Hopkins  v.  Roseclare  L.  Co.,  72  111.  373;  1886, 
England  v.  Dearborn,  141  Mass.  590. 
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1847.     In  the  Supreme  Judicial  Court  of  Maine.     27  Maine 
Rep.  509-525,  46  Am.  Dec.  619. 

[Writ  of  entry  to  recover  land.  Demandants  derive  title  from,  the 
Bluehill  Granite  Company,  through  a  mortgage  purporting  to  be 
executed  by  the  president  and  secretary  of  that  company.  To  prove 
authority  of  these  officers,  the  charter  granted  by  the  state  of  Maine, 
and  the  corporate  records  were  introduced  in  evidence.  The  records 
showed  "that  a  meeting  of  the  corporators  was  called  for  the  organ- 
ization of  the  corporation  under  the  charter  in  the  city  of  New  York, 
and  that  the  charter  was  there  accepted  and  directors,  president  and' 
secretary  chosen.  The  directors  by  meeting  held  in  New  York  City 
organized  and  authorized  the  president  and  secretary  to  execute  the 
mortgage.  There  was  no  proof  of  any  meeting  for  the  organization 
of  the  company  or  any  election  of  officers  being  held  in  Maine  or 
that  it  had  ever  transacted  business  there,  except  by  a  person  acting 
as  its  agent  there.] 

Shepley,  J.  *  *  «  The  demandants  must  recover  upon  the 
strength  of  their  own  title,  not  because  the  tenant  does  not  exhibit  a 

'  Statement  abridged.    Arguments  and  part  of  opinion  omitted. 
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legal  title ;  and  their  right  to  recover  will  depend  upon  a  decision  of 
the  question  whether  the  corporation  has  authorized  any  board  of 
directors  or  other  persons  to  make  that  conveyance  of  its  estate. 

There  is  a  variety  of  corporations.  It  will  only  be  necessary,  on 
this  occasion,  to  speak  of  one  class  of  them,  corporations  aggregate, 
composed  of  natural  persons.  It  is  often  stated  in  books  that  such  a 
corporation  is  created  by  its  charter.  This  is  not  precisely  correct. 
The  charter  only  confers  the  power  of  life,  or  the  right  to  come  into 
existence,  and  provides  the  instruments  by  which  it  may  become  an  ar- 
tificial being,  or  acting  entity.  Such  a  corporation  has  been  well  de- 
fined to  be  an  artificial  being,  invisible,  intangible  and  existing  only  in 
contemplation  of  law.  The, instruments  provided  to  bring  the  artifi- 
cial being  into  life  and  active  operation  are  the  persons  named  in 
charter,  and  those  who,  by  virtue  of  its  provisions,  maj'  become  asso- 
ciated with  them.  Those  persons  or  cdrporators,  as  natural  per- 
sons, have  no  such  power.  The  charter  confers  upon  them  a  new 
faculty  for  this  purpose  ;  a  faculty  which  they  can  have  only  by  virtue  of 
the  law  which  confers  it.  That  law  is  inoperative  beyond  the  bounds 
of  the  legislative  power  by  which  it  is  enacted.  As  the  corporate 
faculty  can  not  accompany  the  natural  persons  beyond  the  bounds  of 
the  sovereignty,  which  confers  it,  they  can  not  possess  or  exercise  it 
there.  Can  have  no  more  power  there  to  make  the  artificial  being  act, 
than  other  persons  not  named  or  associated  as  corporators.  Any  at- 
tempt to  exercise  such  a  faculty  there  is  merely  an  usurpation  of  au- 
thority by  persons  destitute  of  it,  and  acting  without  any  legal  capac- 
ity to  act  in  that  manner.  It  follows  that  all  votes  and  proceedings 
of  persons  frofossing  to  act  in  the  capacity  of  corporators^  -when  as- 
sembled -without  the  bounds  of  the  sovereignty  granting  the  charter, 
are  wholly  void. 

This  is  a  familiar  principle  when  applied  in  analogous  cases  to  per- 
sons upon  whom  the  law  has  conferred  some  power  or  faculty  which, 
as  natural  persons,  they  do  not  possess. 

The  power  conferred  by  law  upon  executors  and  administrators 
can  not  accompany  their  persons  beyond  the  bounds  of  the  sover- 
eignty which  has  conferred  it.  Story  has  collected  numerous  cases 
in  note  under  section  512,  in  his  treatise  upon  the  Conflict  of  Laws, 
proving  the  doctrine  to  be  established  both  in  England  and  in  this 
country. 

The  same  doctrine  prevails  respecting  the  powers  of  guardians. 
Williams  v.  Storrs,  6  Johns.  Chan.  357. 

The  same  doctrine  generally  prevails  in  this  country,  while  it  does 
not  in  England,  respecting  the  powers  of  assignees  under  bankrupt 
and  insolvent  laws.  The  doctrine  is  stated  and  discussed  and  the 
cases  are  collected  by  Story  in  his  treatise  on  the  Conflict  of  Laws, 
ch.  9,  §§405  to  417. 

If  the  artificial  being  called  the  Bluehill  Granite  Company  may  be 
considered  as  having  existence  and  active  life  in  this  state,  by  proof 
of  its  acts  within  her  limits,  it  will  be  still  true  that  it  can  not  have 
existence  without  her  limits,  and  of  course   can  not  make   choice  of 
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any  officers  or  agents  there.  It  may  maintain  a  suit  without  those 
limits,  but  that  does  not  imply  its  existence  or  presence  there.  It  may 
also  contract  without  those  limits.  Being  within  them  it  may,  acting 
■per  se,  by  vote  transmitted  elsewhere,  propose  a  contract  or  accept 
one  previously  offered.  And  it  may,  by  an  agent  or  agents  duly  con- 
stituted, act  and  contract  beyond  those  limits.  But  it  can  neither  ex- 
ist nor  a.ct  per  se  without  them,  except  by  the  assistance  of  its  officers 
or  agents  duly  elected  or  appointed  within  them. 

The  constitution  and  powers  of  such  corporations  were  perhaps 
more  thoroughly  discussed  and  fully  considered  than  ever  before,  by 
any  judicial  tribunal,  in  the  case  of  the  Bank  of  Augusta  v.  Earle,  13 
Peters  519.  C.  J.  Taney,  delivering  the  opinion  of  the  court,  says: 
"It  is  very  true  that  a  corporation  can  have  no  legal  existence  out  of 
the  boundaries  of  the  sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law ;  and  where  that  law  ceases  to  operate 
and  is  no  longer  obligatory,  the  corporation  can  have  no  existence.  It 
must  dwell  in  the  place  of  its  creation  and  can  not  migrate  to  another 
sovereignty." 

The  cases  of  McCall  v.  The  Byram  Manufacturing  Co.,  6  Cofin. 
Rep.  428,  and  of  Copp  v.  Lamb,  3  Fairf.  314,  are  relied  upon  as  de- 
ciding that  corporations  whose  charters  were  granted  by  one  state 
could  hold  meetings,  pass  votes  and  exercise  powers  in  another  state. 

The  question  presented  in  the  former  case  was  whether  the  secre- 
tary of  a  corporation  was  legally  appointed  by  the  directors  of  a  meet- 
ing held  by  them  in  the  city  of  New  York.  The  charter  had  been 
granted  by  the  state  of  Connecticut.  The  decision  was  in  the  affirm- 
ative. 

The  directors  of  a  corporation  are  not  a  corporate  body,  are,  when 
acting  as  a  board,  but  a  board  of  officers  or  agents,  and  they  may  ex- 
ercise their  powers  as  agents  beyond  the  bounds  where  the  corpora- 
tion exists.  It  did,  indeed,  appear  in  that  case  that  all  the  meetings 
of  the  stockholders  and  of  the  directors  were  holden  in  the  city  of 
New  York,  but  the  capacity  of  the  stockholders  to  act  there  does  not 
appear  to  have  been  examined  or  discussed. 

In  the  case  of  Copp  v.  Lamb  the  court  did  not  enter  upon  an  exam- 
ination of  the  question  whether  the  proprietors  of  common  and  undi- 
vided lands  had,  by  virtue  of  an  act  passed  by  the  commonwealth  of 
Massachusetts,  power  to  organize  and  act  as  a  corporation  in  another 
state.     *     *     * 

That  clause  in  the  charter  of  the  Bluehill  Granite  Company  which 
authorizes  two  persons  named  to  call  the  first  meeting  of  the  com- 
pany at  such  time  and  place  as  they  may  think  proper  can  not  receive 
such  a  construction  as  would  authorize  them  to  call  the  meeting  at  a 
place  without  the  limits  of  this  state.  Legislativ'e  bodies  do  not 
usually  in  their  acts  of  legislation  use  language  to  limit  their  opera- 
tion, but  use  general  language,  and  the  limitation  is  implied  and  in- 
ferred from  the  extent  of  the  legislative  power.  The  language  used 
in  that  charter  does  not  require  any  other  construction  or  authorize  the 
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conclusion  that  it  was  the  intention  to  authorize  that  meeting  to  be 
held  without  the  limits  of  the  sovereignty.     »     *     * 

Whether  the  statute  provisions  of  this  state  and  the  intention  of  the 
legislative  power,  or  the  general  rules  of  law  respecting  corporations, 
be  examined,  the  conclusion  must  be  the  same,  that  this  corporation 
could  hold  no  meeting  for  the  election  of  its  officers  or  for  the  regula- 
tion of  its  affairs  without  the  limits  of  this  state.  That  all  such  meet- 
ings and  proceedings  were  without  right  or  authority  and  wholly 
void. 

If  I  there  were  no  directors  de  jure,  were  there  any  de  facto  having 
authority  to  convey  the  estate  of  the  corporation  ?     *     *     * 

When  a  corporation  has  held  certain  persons  out  to  the  public  as 
its  directors  or  officers,  those  dealing  with  them  as  such  and  ignorant 
of  their  want  of  legal  power  will  be  entitled  to  consider  their  acts  as 
binding  upon  the  corporation.  And  when  there  has  been  an  informal 
or  irregular  exercise  of  an  existing  power  of  election,  the  officers  so 
elected,  until  removed,  are  regarded  as  officers  de  facto,  and  their  acts 
are  obligatory  upon  the  corporation. 

But  when  the  corporators  have  no  power  at  all  to  proceed  to  an 
election,  and  when  the  officers  must  be  considered  as  assuming  to  be 
such  without  any  election,  their  acts  can  not  be  binding  upon  the 
corporation  unless  the  corporation  has  held  them  out  in  the  manner 
before  stated  to  be  its  officers.     *     *     * 

(The  facts  showed  that  demandants  traced  their  title  directly  through 
deeds  from  parties  having  knowledge  of  and  participating  in  the 
organization  proceedings.) 

Demandants  nonsuit. 

See  note  at  end  of  Graham  v.  Railroad  Co. ,  infra,  p.  847. 


Sec.  233.    Same. 

THE  MISSOURI  LEAD  M.  &  S.  CO.  v.  REINHARD.' 

1893.     In  the  Supreme  Court  of  Missouri.     114  Mo.  Rep.  218- 
232,  35  Am.  St.  Rep.  746.  . 

[Suit  to  quiet  title  to  lands.  The  plaintiff,  the  lead  company,  was 
organized  in  England.  In  1880  it  purchased  certain  mining  lands  in 
Missouri,  formerly  owned  by  a  company  organized  in  Missouri;  this 
company,  having  become  financially  embarrassed,  its  members,  consist- 
ing of  only  three  persons,  one  residing  in  St.  Louis  and  the  other  two  in 
London,  England,  held  a  meeting  in  London,  England,  and  there  or- 
ganized the  plaintiff  company.  While  there  they  held  a  meeting  of 
the  Missouri  company,  selected  themselves  as  directors,  elected  a 
president   and   empowered   him  to   convey  the  mining  lands  to  the 

'  Statem'ent  abridged,  arguments  and  much  of  the  opinion  omitted.  See 
note  at  end  of  next  case.  ' 
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plaintiff.  This  was  done.  One  M.  had,  in  1877,  begun  suit  against 
the  Missouri  company  and  obtained  judgment  against  it  in  1885,  and 
under  an  execution  issued  upon  this  judgment,  the  mining  lands  in 
question  was  sold  to  Reinhard,  who  claims  title  to  them.  The  lower 
court  directed  the  plaintiff  to  pay  the  judgment  and  the  title  to  the 
land  to  be  quieted.] 

Black,  C.  J.  *  *  *  The  defendants  insist  that  the  deed  from 
the  Missouri  company  to  the  English  company  is  void  because  exe- 
cuted and  delivered  in  England. 

As  our  statute  provides  that  the  articles  of  association  shall  state  the 
city  or  town  and,  the  county  in  which  the  corporation  is  to  be  located,  it 
is  but  fair  and  reasonable  that  acts  of  the  body  corporate  itself,  such  as 
annual  elections  of  directors,  votesto  increase  or  diminish  thestock,  and 
other  meetings  of  the  stockholders,  should  take  f  lace  at  the  home  office. 
But  where,  as  here,  there  is  no  prohibitory  statute,  and  all  of  the 
shareholders  give  their  consent,  the  acts  of  the  stockholders  at  a  meet- 
ing held  in  a  foreign  jurisdiction  are  valid,  i  Morawetz  on  Private 
Corporations  (2  ed.),  §  484;  Taylor  on  Corporations  (2  ed.),  §  382. 
Directors  are  the  agents  of  the  corporation,  and  it  is  now  quite  well 
settled  that  they  may  hold  meetings  and  transact  business  in  a  foreign 
state  if  they  desire  to  do  so  unless  the  contrary  is  expressly  provided 
by  the  charter,  by-laws  or  the  general  laws  of  the  state  under  which 
the  corporation  was  organized.  Morawetz  on  Private  Corporations, 
(2  ed.),  §  533;  Taylor  on  Corporations  (2  ed.),  §  381 ;  Railroad  v. 
McPherson,  35  Mo.  13 ;  Handley  v.  Stutz,  139  U.  S.  422.  These 
three  persons  who  transacted  the  business  in  London  held  all  of  the 
stock  and  were  the  duly-appointed  directors.  The  law  of  this  state 
did  not  prohibit  them  from  holding  meetings  there,  and  it  follows 
that  the  action  of  these  directors  in  making  the  contract  for  the  sale 
of  the  property,  and  in  directing  the  president  to  execute  the  deed,  and 
his  act  in  delivering  it,  were  and  are  just  as  valid  as  if  they  had'  been 
performed  here  at  the  office  of  the  corporation. 

The  further  contention  that  the  English  company  had  and  has  ho 
power  to  take  and  hold  real  property  in  this  state  is  equally  untenable. 
Though  it  was  said  in  Bank  v.  Earle,  13  Pet.  584,  that  a  corporation 
"must  dwell  in  the  place  of  its  creation,  and  can  not  migrate  to  an- 
other sovereignty,"  still  it  was  there  held  that  it  did  not  follow  that  it 
could  not  do  business  in  other  jurisdictions.  Though  corporations 
are  mere  artificial  beings  and  creatures  of  the  law  where  organized, 
still  it  is  settled  beyond  a  shadow  of  doubt  that  they  may  hold  prop- 
erty and  transact  business  in  a  foreign  state  or  country  when  not  pro- 
hibited from  doing  so  by  the  laws  of  such  country.  But  wherever  a 
corporation  "goes  for  business  it  carries  its  charter,  as  that  is  the  law 
of  its  existence,  and  the  charter  is  the  same  abroad  as  at  home."  Rail- 
road V.  Gebhard,  109  U.  S.  527.  *  *  * 
Affirmed. 

Note:    Oompare,  1900,  Union  Natl.  Bank  v.  State  Natl.  Bank,  155  Mo  95 
78  Am.  St.  Eep.  560.   , 
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Sec.  234.    Same. 

GRAHAM  V.  BOSTON,  HARTFORD  AND  ERIE  R.  CO.' 

1886.     In  THE  Supreme  Court  of  the  United  States.     u8  U. 
S.  Rep.  161-180. 

[Bill  in  equity  in  circuit  court  of  the  United  States,  by  a  stockholder 
on  behalf  of  himself  and  the  other  shareholders  and  the  creditors,  to 
set  aside  a  mortgage  given  by  the  railroad  company  upon  all  its  prop- 
erty.] , 

Blatchford,  J.  *  *  *  It  appears  by  the  bill  that  the  mort- 
gagor corporation  was  chartered  by  its  name  by  the  legislature  of  Con- 
necticut at  its  May  session,  1863  ;  that  thereafter  acts  were  passed  by 
the  legislatures  of  Massachusetts  and  Rhode  Island  making  it  a  corpo- 
ration of  those  states;  that  in  August,  1863,  the  Southern  Midland 
Railroad  Company  having  previously  acquired  all  the  franchises  and 
property  of  the  Boston  and  New  York  Central  Railroad  Company,  a 
corporation  chartered  under  -the  laws  of  Massachusetts,  Connecticut 
and  New  York,  conveyed  all  its  franchises  and  property  to  the  Bos- 
ton, Hartford  and  Erie  Company;  and  that  in  November,  1863,  the 
latter  company,  under  authority  contained  in  acts  of  the  legislatures 
of  all  four  of  the  states,  acquired  the  franchises  and  property  of  the 
HaFtford,  Providence  and  Fishkill  Railroad  Company,  a  corporation 
created  under  the  laws  of  New  York,  Rhode  Island  and  Connecticut. 

The  first  ground  alleged  in  the  bill  for  declaring  the  mortgage  in-? 
valid  is,  that  it  was  authorized  and  made  at  a  meeting  of  the  share- 
holders of  the  company  held  in  the  city  of  New  York ;  that  it  was  not  a 
corporation  of  New  York,  but  was  a  corporation  of  Connecticut,  Massa- 
chusetts and  Rhode  Island.;  and  that,  therefore,  the  meeting  was  ille- 
gal and  the  mortgage  void.  The  circuit  court  held  that  the  coi-pora- 
tion  was  a  New  York  corporation ;  that  the  meeting  was  lawfully 
held ;  and  that  its  proceedings  were  valid  and  binding  on  the  company. 
«     »     * 

That  a  meeting  in  one  of  several  states  of  the  stockholders  of  a 
corporation  chartered  by  all  those  states  is  valid  in  respect  to  the  prop- 
erty of  the  corporation  in  all  of  them  without  the  necessity  of  a  repeti- 
tion of  the  meeting  in  any  other  of  those  states  is,  we  think,  a  sound 
proposition,  whether  it  be  or  be  not  true  that  proceedings  of  persons 
professing  to  act  as  corporators,  when  assembled  without  the  bounds 
of  the  sovereignty  granting  the  charter,  are  void.  Miller  v.  Ewer, 
27  Maine  509.  There  is  no  principle  which  requires  that  the  cor- 
porators of  this  consolidated  corporation  should  meet  in  more  than  one 
of  the  states  in  which  it  has  a  domicile  in  order  to  the  validity  of  a 
corporate  act.     *     *     * 

The  Boston,  Hartford  and  Erie  Company,  though  made  up  of  dis- 

'  Statement  of  facta  greatly  abridged.  Only  part  of  the  opinion  relating  to 
the  single  point  is  given,  and  this  is  rearranged  and  transposed. 
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tinct  corporations,  chartered  by  the  legislatures^of  different  states,  had 
a  capital  stock  which  was  a  unit,  and  only  one  set  of  shareholders,  who 
had  an  interest  by  virtue  of  their  ownership  of  shares  of  such  stock  in 
all  of  its  property  everywhere.  In  its  organization  and  action  and  the 
practical  management  of  its  property  it  was  one  corporation,  having 
one  board  of  directors,  though  in  its  relations  to  any  state  it  was  a 
separate  corporation,  governed  by  the  laws  of  that  state  as  to  its  prop- 
erty therein.  It,  therefore,  had  a  domicile  in  each  state,  and  the 
corporators  or  shareholders  could,  in  the  absence  of  any  statutory  pro- 
vision to  the  contrary,  hold  meetings  and  transact  corporate  business 
in  any  one  state,  so  as  to  bind  the  corporation  in  respect  to  its  prop- 
erty everywhere.  Bridge  Co.  v.  Mayer,  31  Ohio  St.  317;  Pierce  on 
Railroads,  20.  *  *  * 
Affirmed. 

Note.  1.  A  great  number  of  decisions  hold  that  business  done  at  an  organi- 
zation meeting,  or  other  meeting  of  shareholders  held  out  of  the  state  creat- 
ing the  corporation,  is  void,  and  of  no  effect :  1854,  Freeman  v.  Machias 
Water,  etc!,  Co.,  38  Maine  343;  1858,  Hill  v.  Beach,  12  N.  J.  Eq.  31;  1862, 
Hilles  V.  Parrish,  14  N.  J.  Eq.  380;  1863,  Aspinwall  v.  Ohio,  etc.,  R.  Co.,  20 
Ind.  492,  83  Am.  D.  329;  1874,  Bellows  v.  Todd,  ,39  Iowa  209,217;  1874, 
Ormsby  v.  Vermont  Copper  M.  Co.,  56  N.  Y.  623;  1876,  Mitchell  v.  Vermont 
C.  M.  Co.,  67  N.  Y.  280;  1883,  Franco  Texan  Land  Co.  v.  Laigle,  59  Texas 
339  (so  held  although  the  charter  expressly  authorized  the  business  to  be 
done  in  France);  1885,  Smith  v.  Silver  Valley,  64  Md.  85,  54  Am.  Bep.  760; 

1890,  Mack  v.  De  Bardeleben,.90  Ala.  396;  1890,  Welch  v.  Old  Dominion,  etc., 
B.,  10  N.  Y.  Supp.  174;  1891,  Hodgson  v.Duluth,  etc.,  E.,46  Minn.  454;  1894, 
Jones  V.  Pearl  M.  Co.,  20  Colo.  417;  1895,  Taylor  v.  Branham,  35  Fla.  297; 
1895,  Craig  Silver  Co.  v.  Smith,  163  Mass.  262,  on  265;  1896,  Duke  v.  Taylor, 
37  Fla.  64,  53  Ani.  St.  Rep.  232,  31  L.  E.  A.  484  (this  intimates  that  if  the 
statute  authorized,  such  raeeting  would  be  valid) ;  1897,  Bastian  v.  Modern 
Woodmen  of  Am.,  166  111.  595  (this  seems  to  intimate  that  statutory  authority 
might  make  such  meeting  valid) .  1899,  Harding  v.  Glucose  Co.,  182111.  557, 
74  Am.  St.  Rep.  189. 

2.  Several  cases,  however,  hold  that  such  extraterritorial  acts  ai'e  not 
void,  but,  at  least,  are  sufficient  to  estop  the  corporation  or  participating  share- 
holders, and  third  parties  can  not  complain,  non-participating  shareholders 
being  the  only  parties  who  may  object.  1864,  Ohio  &  M.  R.  Co.  v.  McPher- 
son,  35  Mo.  13,  on  26;  1867,  Camp  v.  Byrne,  41  Mo.  525;  1875,  Heath  v.  Sil- 
verthorn  L.  M.  Co.,  39  Wis.  146;  1880,  Humphreys  v.  Mooney,  5  Colo.  282; 

1891,  Handley  v.  Stutz,  139  U.  S.  417 ;  1892,  Wright  v.  Lee,  2  S.  Dak.  596. 

3.  There  seems  to  be  no  doubt  but  that  consolidated  companies  formedby 
the  union  of  several  corporations,  organized  in  different  states,  can  hold  a 
valid  meeting  in  either  State,  as  held  in  Graham  v.  R.  Co.,  supra.  1877, 
Covington,  etc..  Bridge  Co.  v.  Maver,  31  Ohio  St.  317;  1888,  Ohio,  etc.,  R.  v. 
People,  123  111.  467. 

4.  As  indicated  in  Miller  v.  Ewer,  the  directors,  being  only  corporate 
agents,  may  hold  valid  meetings  outside  the  state  creating  the  corpora- 
tion. 1827,  McCall  v.  Mfg.  Co.,  6  Conn.  428;  1864,  Arms  v.  Conant,  36  Vt. 
744;  1864,  Ohio  &  M.  R.  Co.  v.  McPherson,  35  Mo.  13;  1872,  Wood,  etc.,  M. 
Co.  V.  King,  45  Ga.  34;  1874,  Bellows  v.  Todd,  39  Iowa  209;  1880,  Humphreys 
V.  Mooney,  5  Colo.  282;  1881,  Parsons  v.  Lent,  34  N.  J.  Eq.  67;  1888,  Salt- 
marsh  V.  Spaulding,  147  Mass.  224 ;  1892,  Wright  v.  Lee,  2  S.  Dak.  596 ;  1893, 
Brockway  v.  Gadsden  M.  L.  Co.,  102  Ala.  620.  But,  see,  1874,  Ormsby  v. 
Vermont  C.  M.  Co.,  56  N.  Y.  623,  contra. 

Statutes  sometimes  require  the  directors  to  meet  within  the  state  creating 
the  corporation.   1897,  State  National  Bank  v.  Union  Nat'l  Bank,  168  111.519. 
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See.  235.     Directors'  meeting,  necessity^  notice  and  quorum. 
BANK  OF  LITTLE  EOCK  v.  M'CARTHY.' 

1892.     In  the  Supreme  Court  of  Arkansas."   55  Ark.  Rep.  473- 
482,  29  Am.  St.  R.  60,  37  Am.  &  E.  C.  C.  671. 

I^uitinstitutedby  a  dissentij^g^s^ckholder  to  have  a  receiver  ap- 
pointed ior  a  lumber  com£anyy  In  August,  1869,  this  company  owed 
tBB~l3arik '  ana^'Ti^KCartEy  ab5uF^$25 jooo  each,  and  others  about 
$6,500.  In  order  to  meet  pressing  claims  the  president  sought  a 
further  loan  from  McCarthy,  who  offered  to  nrlv"''''  f  ^"|"'-^|-p'-'--- 
vided  the  companvwould  give  a  mortea^e  securing  that  sum  .ami-  his 
existing  claiHTof  ^^^^2"^7ooo.  TBis  necessitated  a  meeting  of  directors^*"*? 
a  Call  tor  whiM  was  prepared  and  served  upon  all  but  oncy  Flilld.  •J 
Inquiry  was  made  at  Field's  office,  but  without  ascertaining  where  he 
was.  The  president  then  went  with  a  notice. of  the  meeting  to  Field's 
residence,  amJ-finding'  no  6riFtEere^in^rted~itStw^^2Sfe3s?!C3H^ 
casing  and  l^iTit.  FielH's  family  was  aw^\~tne  residence  was  un- 
occupied at  tKe  time,  excepFby  a  man  wlio°  slept  there,  andthe  notice 
w^~not  received  by  Field.  The  meeting  waTheld,  and  all  of  thedirec- 
tors  (there  Being  five),  except  Field,  were  present.  At  this  meeting 
it  was  determined  by  avotg^of  three  to  one  that  the  mortgage  should 
beliTatlE'to'McCarthy.  The  shareholders  were  ffie^mTas  the  direc- 
torsTlind  tne  dissenting  director  as  a  shareholder  instituted  the  suit  the 
same  day  the  mortgage  wasexecufed.  "A.  receiver  was  appointed  and 
it-  then~becaH!B'apparent  'tlie"company  was  insolvent.  The  bank  put 
in  a  cross-bill  asking  that  the_rnortgage  Jo  McCarthy  be'  canceled, 
and"McCarthy  asked  a  foreclosure  and  secured  a  decree- to-that  effect. 
TheiSaHlf^pealed.] 

Hemingway,  J.      *      *      *      The  statute  provides  that  the  stock, 

I  property,  affairs  and  business  of  business  corporations  shall  be  man- 

I,  aged  by  not  less  than  three  directors  (Mansf.  Dig.,  §  964);   and, 

/|  further,  that  a  majority  of  the  directors,  convened  according  to  the 

/f  by-laws,  shall    constitute  a  quorum    for  the  transaction  of  business 

(section  969). 

In  the  case  of  Simon  v.  Sevier  Association,  54  Ark.  58,  the  validity 
of  a  general  assignment  authorized  by  a  majority  of  the  directors  at  a 
meeting  of  which  the  absent  directors  had  no  notice  was  considered,  . 
and  we  held  that  the  statute  authorized  a  majority  to  act  only  at  a 
meeting  legally  convened,  and  that  it  was  essential  to  a  legal  meeting 
that  it  be  called,  in_a5Sordance  with  the  by-laws  or  rules  of  the  corpo- 
ration orVgon  due  and  legal  notfce  given  to  each  of  the  members. 
Tliere  was  no  contention  that  notice  could  not  have  been  served  on 
each  member,  and  no  expression  of  the  law  where  that  was  a  fact. ' 

Subsequent  investigation  has  not  altered  our  views  as  then  expressed, 
but  we  are  convinced  that  they  are  in  a  line  with  the  authority  of  text- 
writers  and  adjudged  cases.     If  the  rule  were  otherwise,  thp  rights 

'  Statement  abridged.    Arguments  and  part  of  opinion  omitted. 
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and  interests  of  minority  holders  would  be  liable  to  great  abuse. 
Even  majorities  might  suffer,  for,  by  absence  of  some  of  their  num- 
ber, the  minority  might  become  the  majority,  hold  a  meeting  without 
notice  to  the  absentees  and  change  the  entire  course  or  policy  of  the 
business,  or  do  acts  destructive  to  its  prosperity  or  future  existence. 
Such  abuse  of  corporate  power  is  not  unknown  to  the  history  of  cor- 
porations, and  its  evidence  is  found  in  the  records  of  the  courts. 
Rules  intended  to  check  or  prevent  it  should  be  rigidly  obsei-ved, 
except  where  reason  requires  that  they  be  relaxed.  The  wisdom  of 
the  rule  and  the  dangers  incident  to  any  other  are  very  clearly  stated 
by  Judge  Brewer  in  the  case  of  the  Paola  &  Fall  River  R.  Co.  v. 
Comrs.  of  Anderson  Co.,  i6  Kan.  309,  where  he  shows  that  if  any 
other  rule  prevailed  it  would  be  possible,  with  a  board  composed  of 
twelve  members,  for  four  di^^ectors  to  convene  a  meeting  of  seven  by 
giving  notice  to  three  and  witholding  it  from  five  others,  and  to  bind 
the  corporation  to  acts  condemned  by  eight.  That  case  called  for  no 
expression  as  to  the  l^w  in  cases  of  emergency  where  notice  to  any 
director  was  impracticable,  and  contains  no  discussion  of  such  cases, 
but  there  is  an  intimation  that  the  rule  might  admit  exceptions  in  such 
cases. 

That  such  casts  may  arise  as  will  justify  and  require  exceptions  to 
be  made,  is  a  conclusion  to  which  reflection  inevitably  leads.  In  fact, 
it  is  conceded  by  the  learned  counsel,  for  the  appellant  "that  a  director 
can  not  put  a  stop  to  corporate  business  by  simply  leaving  its  jurisdic- 
tion" ;  and  that,  "if  after  a  reasonable  search  the  parties  are  unable 
to  find  him,  the  remaining  directors  may  attend  to  the  nfecessary 
affairs."  This  indicates  that  the  exception  arises  upon  a  concurrence 
of  three  conditions,  first,Jhe_  impracticability  of  notice ;  second,  the 
exisfence~o"f  ah  emergency  for .jLCtiop ;  and  third,  a  reasonable  rieces- 
sityJor_th£ action  taken.  . 

Without  committing  the  court  to  a  full  approval  of  this  form  of 
stating  the  exception,  we  may  say  that  it  seems  to  be  substantially 
correct.  Where  naiice  is  practicable,  it  must  be^iven  ;  jit  can  be  dis- 
pensed -with  ■whenimfracticabje^only  to  meet  an  emergency ;  and  the 
act  doiie'must  a-ppear  reasonably  necessary  to" the  welfare  of  the  cor- 
foratiOW.  '^f&e_acf_is  merely  proper, but  not__necessary ,  or  if  it  a^-" 
■peaj"^  tliat  it  may  becom.e  necessary,  but  the  necessity  is  not  present,  the 
rule  ^ouTd~  not  yield,  for  in'such'cdses_  notice  may  become  p^j;ictica- 
blej^-.andfhe~presenceSof  Se  aisent  director  'be  secured  before  the  ne-' 
cessity  arises  or  the  emergency  is  present.  Such  we  consider  the 
rul-e  dedtTcfBTe  from  the  case  of  Chase  v.  Tuttle,  55  Conn.  455,  relied 
upon  by  the  appellee.  For  it  had  been  held  in  earlier  decisions  of 
that  court  that  a  meeting  attended  by  a  majority  of  the  directors,  of 
which  tbe  minority  had  no  notice,  was  not  lawful,  and  it  does  not  ap- 
pear that  there  was  any  intention  to  overrule  those  decisions.  Stow 
V.  Wyse,  7  Conn.  214;  s,.  c,  18  Am.  Dec.  99.'  The  learned  judge 
who  delivered  the  opinion  in  that  case  says  that  "the  exigency  de- 
manded immediate  action  to  save  the  property  and  to  save  expense," 
'  Supra,  p.  835. 

54— WiL.  Cases. 
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and  the  action  of  the  meeting  was  upheld  upon  the  ground  that  power 
must  be  accorded  the  company  to  protect  itself.     «     *     *        . 

Was  the  notice  left  at  his  usual  place  of  residence,  at  a  time  when 
he  ^and'Ki^amiljTwefelibsgnT'ttrre  ufrCir'after  tlTg"tiTne-fTxed''for 

the  jneedngjiiotice  Jo  him  ?  Counsel  insist  that  it  constituted  notice, 
and  to  sustam  their  position  cite  us  to  section  5206,  Mansfield  Digest ; 
but  that  section  has  reference  to  notices  mentioned  in  the  code,  and  as 
notices  to  directors  of  business  corporations  are  not  included  in  such 
mention,  we  think  the  section  inapplicable.  The  law  firovides  forno 
constructive  notice  in  such  cases,  and  in  the  absence  of  such  ■provis- 
ion  notice  must  be  personal-.  Such  ~~seem.s.to  be  the  rule  established  by 
^^e3^  i~i5each  Corp.,  §  281;  Stow  v.  Wyse,  7  Conn. 
214;  s.  c,  18  Am.  Dec.  99,  and  note,  102-3;  Covert  v.  Rogers, 
38  Mich. .363;  I  Waterman  on  Corp.,  §  63,  p.  205;  i  Morawetz 
Corp.,  §  531  ;  Stevens  v.  Eden  Meeting-house  Society,  12  Vt.  688; 
Harding  v.  Vandewater,  40  Cal.  77. 

Reversed. 

Note.  1.  Aixora.:  1828,  Stow  v.  Wyse,' 7  Conn. 214, 18  Am.  Dec.  99,  supra, p, 
835;  1839,  Stevens  v.  Eden  Meeting-house,  etc.,  12  Vt.  688,  swpra,  p.  836;  1841, 
Despatch  Line  v.  Bellamy  Mfg.  Co.,  12  N.  H.  205,  37  Am.  Dec.  203 ;  1842,  Elliot 
V.  Abbott,  12  N.  H.  549,  37  Am.  Dec.  227 ;  1859,  Ross  v.  Crrfbkett,  14  La.  Ann 
811;  1876,  Paola,  etc.,  F.  E.  Co.  v.  Commissioners  Anderson  Co.,  16  Kan.  302 
1877,  Herrlngton  v.  District  Tp.  of  Listen,  47  Iowa  11 ;  1878,  Covert  v.  Rogers 
38  Mich.  363;  1878,  Choteau  Ins.  Co.  v.  Holmes,  68  Mo.  601, 30  Am.  Rep.  807 
1879,  Baldwin  v.  Canfleld,  26  Minn.  43;  1880,  Pike  Co.  v.  Rowland,  94  Pa.  St 
238;  1882,  Buttrick  v.  Railroad  Co.,  62  N.  H.  413,  418;  1887,  Chase  v.  Tuttle, 
55  Conn.  455,  3  Am.  St.  Rep.  64,  and  note;  1888,  Thompson  v.  Williams,  76 
Cal.  153,  9  Am.  St.  Rep.  187,  and  note;  1892,  Smith  v.  Dorn,  96  Cal.  73,  40 
Am.  &  E.  C.  C.  196 ;  1895,  Smith  v.  Cornelius,  41  W.  Va.  59,  on  68 ;  1895,  First 
Nat'l  Bank  v.  Asheville,  etc.,  Co.,  116  N.  C.  827 ;  1895,  Hamlin  v.  UnionBrass 
Co.,  68  N.  H.  292,  44  Atl.  Rep.  385;  1897,  Limer  v.  Traders'  Co.,  44  W.  Va. 
175,  28  S.  E.  Rep.  730;  1898,  Singer  v.  Salt  Lake  City  Mfg.  Co.,  17  Utah  .148, 
53  Pac.  Rep.  1024 ;  "1899,  Monroe  Mercantile  Co.  v.  Arnold,  108  Ga.  449,  34 
8.  E.  Rep.  176;  1899,  Broughton  v.  Jones,  120  Mich.  462,  79  N.  W.  Rep.  691. 
See  next  case,  contra. 

(2)  In  the  absence  of  evidence  to  tbe.contrary,  notjggja  nresnmed  to  have 
been  properly'  stlVeu  M(ni,  (jQumm  iproDoali  1017.  jjarueut  v.  Webster.  13 
M5tV.- (MasB.j  4y;,  4b  Am.  Dec.  'li'i;  188!:!,  Xeavitt  v.  Oxford  &  G.  S.  M.  Co., 
3  Utah  265,  4  Am.  &  E.  C.  C.  234;  1887,  Chase  v.  Tuttle,  55  Conn.  455,  3  Am. 
St.  Rep.  64,  and  note;  1890,  Rollins  v.  Shaver  Wagon  Co.,  80  Iowa  380,  20 
Am.  St.  Bep.  427;  1894,  Benbow  v.  Cook,  115  N.  C.  324,  44  Am.  St.  Rep.  454; 
1895,  Pauly  v.  Pauly,  107  Oal.'S,  48  Am.  St.  Rep.  98;  1899,  Balfour-Guthrie 
Co.  v.  Woodworth,  124  Cal.  169,  56  Pac.  Rep.  891. 

(3)  Tn  the  abaftni^fi  of  at.at.n^.ory,  rh^rt.p.r  or  by-law  provisions  no  onaliflca- 
tions,  e'^'^ppt  ""''^'  «°  ti^p  prn-pnra.t.inn  ma.v  impose,  ar-R  nfip^^rv  itT'^f^er  to 
feaa  director.  Anofficermay  be,  1847,  Margeni  v.  Webster,  1 3  Met.  497,  46"'Am. 
Dec.  743 ;  a  noiTresicient  may  be,  1887,  State  v.  Smith,  15  Ore.  98;  an  alien, 
"tsiflp"*'  "''  nOTl-''esidentmay  be,  1890,  Commonwealth  v.  Hemingway,  t'6L/t^a,. 
St.  614;  and  it  has  been  held  where  the  statute  requires  a  director,  to  be  a 
shareholder,  he  may  receive  shares  solely  for  the  purpose  of  qualifying  him 
1891,  In  re  Argus,  etc.,  Co.,  1  N.  Dak.  434,  26  Am.  St  Rep.  639. 

(4)  Delegation  nf  pnwfirshy  directors: 

(a)  In  general  discretionary  powers  can  not  be  (lele^ated  by  those  to  whom 
they  haveance  b(i61rdelegatea7anatne poweljof (Jireciors derjygjjl  frnirrsKare. 
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holders  are  delegated  powers :  1832,  Percy  v.  Millaudon,  3  La.  568;  1837, 
Bail'K  OummiiU.  W"UJ.Uk.  uilTiifflalo,  6  Paige  Ch.  (N.  Y.)  497;  1850,  Gillia  v. 
Bailey,  21  N.  H.  149 ;  1855,  York,  etc.,  R.  Co.  v.  Ritchie  40  Me.  425 ;  1866,  In  re 
Leeds  Banking  Co.,  L.  R.  1  Ch.  App.  561;  1876,  Farmers'  Mut.  Fire  Ins.  Co. 
V.  Chase,  56- N.  H.  341 ;  1877,  Tracy  v.  Guthrie,  etc.,  Soc,  47  Iowa  27;  1878, 
Silver  Hook  Road  v.  Greene,  12  R.  I.  164;  1892,  Weidenfeld  v.  Sugar,  etc., 
R.  Co.,  48  Fed.  Rep.  615;  1895,  Temple  v.  Dodge,  89  Tex.  68. 

(6)    But  ii  the  board  of  directora  is  a^  atatntorv  hndv.  it  ia  freau^ntlj  held 
that^ita  powers  are  nripriTiq  I  nr^"'''t  clelagnt°'^°ifl  till"  Powerpf  "".ppfp"*'  '«",  '<'"  d 


Bi^jmuTtm  lUii^tfkled  by  it  toothers:  lS14,"Cr6fth  Hampton  Bank  v.  Pepoon, 
irM^yiJ.  .JiiS,  ^DQa,  Ltta-yrtWr^^drd,  etc.,  G.  S.  M.  Co.,  3  Utah  265;  1891, 
Sheridan,  etc.,  Co.  v.  Chatham,  etc..  Bank,  127  N.  Y.  517;  1893,  Black  River, 
etc.,  Co.  V.  Hoi  way,  85  Wis.  344;  1896,  Burden  v.  Burden,  8  App.  Div.  (N.Y.) 
160;  1896,  Union,  etc.,  E.  Co.  v.  Chicago,  R.  I.  &  P.  R.  Co.,  163  U.  S. 
564. 

(c)  Purely  miniatei^ji^l.  nnn-diHcretinnarv  power  may  be  delegated :  1823, 
FlecknervT  Bank  ot  U.S.,  8  Wheflr'rtf.'K')  SKK,  355.;  1840,  Burriil  v.  Nahant 
Bank,  2  Mete.  (Mass.)  163;  1848,  Stevens  v.  Hill,  29  Maine  133;  1856,  Man- 
chester, etc.,  R.  Co.  v.  Fisk,  33  N.  H.  297;  1864,  Arms  v.  Conant,  36  Vt.  744; 
1881,  Burleigh  V.  Ford,  61  N.  H.  360;  1893,  Skinner  v.  W.  M.  &  R.  M.  Co., 
140  N.  Y.  217. 

(d)  Pirectors  can  Tint  vf)t,^  hv  proYy ;  1.891 ,  Craig  Medicine  Co.  v.  Merchants' 
Bank,  -'jVhiih  fim  -NTuifffjfc-yiQT.  gB'avoJ£]r|o|.s  unlesa  apftfijally  ant,Vinriit(>jj_  by 
charter  or  statute  or  by  law  provi^ril'  1812,  State  v."Tudor,"5  Day  (Conn.) 
3^,  b  Atn.  Uecri6iJ ;  IHVM,  Philips  v.  Vi^ickham,  1  Paige  (N.  Y.)  590;  1834,  Tay- 
lor y.  Griswold,  14  N.  J.  L.  22l',  27  Am.  Den.  33 :  infra,  p.  1591 ;  1883,  Common- 
wealth v.  Bringhurst,  103  Pa.  St.  134,  49  Am.  Rep.  119;  1890,  Commonwealth 
V.  Detwiller,  131  Pa.  St.  614,  .7  L.  R.  A.  357. 


Sec.  236.    Same. 

EDGERLY  v.  EMERSON.' 

1 85 1.     In  the  Superior  Court  of  Judicature  of  New  Hamp- 
shire;   23  N.  H.  Rep.  555-573,  55  Am.  D.  207. 

[The  Rochester  bank  had  obtained  a  judgment  against  Jones,, Rich- 
ards and  Legro.  Execution  was  levied  by  Edgerly,  as  deputy  sheriff, 
upon  the  goods  of  Jones,  and  these  were  delivered  to  Emerson  for  safe 
keeping.  Legro  as  surety  for  Jones  paid  the  judgment,  and  the  execu- 
tion was  discharged  in  writing  on  its  back  by  the  cashier  of  the  bank. 
Edgerly,  relying  upon  a  later  assignment  of  the  bank  to  Legro,  de- 
manded the  goods  of  Emerson,  who  failed  to  deliver  them.  Edgerly 
then  sued  him,  alleging  the  goods  were  lost  by  Emerson's  negligence, 
and  proposed  to  show  that  the  discharge  was  written  upon  the  execu- 
tion through  mistake,  and  contrary  to  the  agreement  of  the  parties, 
and  that  the  same  was  intended,  and  supposed  at  the  time  it  was  exe- 
cuted, to  be  an  assignment  of  said  execution  to  Legro ;  and  to  prove 
this  he  offered  the  testimony  of  John  McDuffie,  Jr.,  who  signed  said 
discharge,  to  which  the  defendant  objected,  but  which  the  court  ad- 
mitted. 

The  plaintiff  proposed  to  show  by  parol  that  it  was  agreed  between 

'  Statement  abridged ;  arguments  and  part  of  opinion  omitted. 
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the  bank  and  Legro  that  Legro  should  pay  to  the  bank  the  amount 
of  the  execution,  and  the  bank,  by  its  cashier,  McDufEe,  should  as- 
sign to  him  the  execution,  and  all  its  rights,  as  against  Jones,  at  the 
same  time  that  the  discharge  was  written  upon  the  execution ;  but  no 
vote  was  passed  upon  the  subject. 

The  defendant  objected  that  the  proceedings  of  this  directors  could 
be  proved  by  the  records  alone ;  but  the  court  decided  that  if  the 
directors  agreed  in  any  matter  of  business,  it  was  not  necessary  that 
any  formal  question  should  be  put,  or  vote  passed ;  and  that  if  their 
agreement  was  not  recorded,  it  might  be  shown  by  parol. 

It  appeared  that  the  meeting  of  the  directors,  last  referred  to,  was  a 
special  meeting,  and  that  only  four  of  the  seven  directors  were  pres- 
ent or  notified.  The  defendant  objected  to  the  meeting  as  illegal, 
but  the  court  ruled  that  if  a  quorum  were  present,  the  proceedings 
were  valid.] 

Bell,  J.  *  *  *  It  was  also  objected  that  the  meeting  of  the 
directors,  on  whose  action  the  plaintiff  relies,  was  illegal  and  their 
proceedings  invalid,  because  it  was  a  special  meeting  at  which  only 
four  of  the  seven  directors  were  present  or  notified.  In  the  case  of 
The  Despatch  Line  of  Packets  v.  The  Bellamy  Manufacturing  Com- 
pany, 12  N.  H.  Rep.  205,  certain  questions  were  determined  in  rela- 
tion to  the  powers  of  the  directors  of  corporations,  by  which  we 
feel  bound  to  abide.  The  case  was  considered  with  great  care  and 
ability.     In  that  case  it  was  held  : 

I.  That  if  the  authority  of  the  directors,  to  manage  and  exercise  a 
general  superintendence  and  control  over  the  affairs  of  the  corpora- 
tion, had  been  conferred  by  the  charter  itself,  it  would  have  been  in 
the  nature  of  an  original  corporate  power,  in  a  definite  number,  and  a 
majority  of  the  whole  number  being  duly  assembled  at  a  regular 
meeting  might  act  by  major  vote  of  those  present. 

II.  That  where  the  by-laws  of  a  private  corporation  confer  upon 
the  dii-ectors  power  to  act  in  behalf  of  the  corporation  without  special 
limitation  as  to  the  manner,  a  majority  may  act  within  the  scope  of 
the  authority  given  to  the  board  and  bind  the  corporation,  either 
where  there  is  a  consultation  of  all  together  and  a  concurrence  of  a 
majority  or  where  there  is  a  regular  meeting  at  which  all  might  be 
present,  and  a  majority  actually  meet  and  act  by  major  vote. 

III.  That  the  act  of  a  majority  of  such  board,  in  the  case  last  sup- 
posed, does  not  bind  the  corporation,  unless 

1.  There  was  an  assent  of  all  the  directors  at  a  meeting,  or,  fer- 
haps,  separately  obtained. 

2.  Or  there  was  a  meeting  and  consultation  of  the  whole  board 
and  a  vote  of  a  majority. 

3.  Or  a  meeting  held  at  some  regular  period,  at  which  a  majority 
were  present  and  acted  by  a  major  vote. 

4.  Or  a  meeting  regularly  notified,  at  which  a  majority  assembled 
and  acted  by  major  vote. 

IV.  When  the  act  purports  to  be  the  act  of  the  board,  it  may  be 
presumed  it  was  the  act  of  a  majority  until  the  contrary  is  shown.  *  * 
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But  this  applies  only  to  a  regular  meeting,  which  is  a  stated  meet- 
ing, at  which  all  have,  of  course,  the  needful  notice  and  opportunity 
to  be  present,  or  a  special  meeting,  at  which  all  have  been  duly  noti- 
fied to  be  present.  The  question  which  arises  in  this  case  is  diflEerent. 
The  meeting  in  question  was  not  a  stated  meeting  nor  a  meeting  at  which 
all  had  been  duly  notified  to  be  present.  Four  only  of  the  seven  directors 
were  present,  and  no  others  had  been  notified.  The  general  princi- 
ples applicable  to  the  exercise  of  joint  powers  are  well  settled.  When 
individuals  or  corporations  give  an  authority  jointly  to  two  or,  more 
persons,  in  order  to  bind  the  principal  all  the  agents  must  act.  Jew- 
ett  V.  Alton,  7  N.  H.  Rep.  253 ;  Andover  v.  Grafton,  7  N.  H.  Rep. 
304.  But  where  a  number  of  persons  are  by  law  entrusted  with 
power  not  of  mere  private  confidence,  but  in  some  respects  of  a  gen- 
eral nature,  and  all  of  them  are  regularly  assembled,  the  majority  will 
conclude  the  minority  and  their  act  will  be  the  act  of  the  whole. 
Grindley  v.  Barker,  i  B.  &  P.  336;  King  v.  Beeston,  3  D.  &E.  592; 
Green  v.  Millar,  6  Johns.  39;  Farwell's  Petitioh,  2  N.  H.  Rep.  124; 
Damon  v.  Granbly,  2  Pick.  345. 

There  are,  however,  many  cases  where  an  authority  is  granted  to  a 
board  or  to  several  persons,  or  a  majority  of  them,  or  a  certain  lim- 
ited number,  either  more  or  less  than  a  majority,  who  are  thereby  con- 
stituted a  quorum.  Thus,  in  the  usual  form  of  bank  charters  there  is 
a  provision  that  "no  less  than  four  directors  shall  constitute  a  board 
for  the  transaction  of  business,  of  whom  the  president  shall  be  one,  ex- 
cept in  case  of  sickness  or  necessary  absence,  in  whjch  case  the 
directors  present  may  choose  a  chairman  for  the  time  being,  in  his 
stead."  The  effect  of  this  clause  we  deem  the  same  as  a  provision 
that  the  directors,  or  any  four  of  them,  shall  be  competent  to  transact 
any  business  of  the  bank.  Four  constitute  a  quorum,  and  when  as- 
sembled possess  all  the  powers  of  the  entire  board.     *     *     * 

We  are,  therefore,  of  the  opinion  that  where  a  quorum  of  the  di- 
rectors of  a  bank  meet  and  unite  in  any  determination  the  corpora- 
tion are  bsund,  whether  the  other  directors  are  or  are  not  notified. 

Such,  we  understand,  to  be  the  construction,  practically  given  to 
this  part  of  their  charters  by  all  our  banking  institutions,  and  we  think 
their  convenience  requires  that  it  should  be  sustained.     *     »     « 

Verdict  set  aside  on  other  grounds. 

Note.  Accord.  1876,  State  v.  Smith,  48  Vt.  266 ;  1885,  Bank  v.  Flour  Co., 
41  Ohio  St.  552,  on  658-9.  Compare,  1898,  Troy  Mining  Co.  v.  White,  10  S. 
D.  475,  42  L.  E.  A.  549.    See,  however,  contra,  cases  in  note,  supra,  p.  850. 
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ARTICLE  III.       MODE  OF  ACTION  GENERALLY. 

Sec.  237.     Presumptions. 

PRESIDENT,  DIEECTOES,  Etc.,  OF  BANK  OF  THE  UNITED  STATES 
V.  DANDRIDGE  Et  Al.' 

1827.    In  the  Supreme  Court  of  the  United  States.    12  Wheat. 
(25  U.  S.)  Rep.  64-116. 

[Writ  of  error  from  the  circuit  court. 

The  original  action  was  debt  upon  a  bond,  purporting  to  be  signed 
by  Dandridge  as  principal,  and  six  sureties,  to  insure  the  faithful  per- 
formance by  Dandridge  of  the  duties  of  cashier  of  the  bank.  The 
plea  was  non  est  factum^  the  ground  of  which  was  that  the  bond  had 
never  been  approved  according  to  the  rules  and  regulations  of  the 
bank.  These  required  the  cashier  '  'before  entering  upon  the  duties 
of  his  office  to  give  bond,  with  two  or  more  sureties,  to  the  satisfac- 
tion of  the  directors"  in  a  sum  named.  Evidence  to  show  the  execu- 
tion and  approval  of  the  bond  was  offered,  but  upon  objection  was 
rejected  by  the  court.     This  is  the  error  assigned.] 

Story,  J.  *  *  *  It  is  material  to  state  that  the  rejection  of  the 
evidence  did  not  proceed  upon  the  ground  that  it  was  of  a  secondary 
nature,  leaving  behind,  in  the  possession  of  the  plaintiffs,  evidence  of 
a  higher  and  more  satisfactory  nature.  On  the  contrary,  the  whole 
structure  of  the  case  shows  that  there  was,  in  the  understanding  of  both 
the  parties,  no  record  ever  made  of  the  approval  or  acceptance  of  the 
bond  in  question,  and  the  principal  controversy  was  whether  it  could 
be  established  by  any  evidence  short  of  such  record  proof. 

The  propositions  maintained  by  the  circuit  court  were,  in  substance, 
these:  First,  that  the  cashier  could  not  legally  enter  upon  the  duties 
of  his  office,  nor  make' his  sureties  responsible  for  his  non-perform- 
ance of  those  duties,  before  his  official  bond  was  accepted  as  satis- 
factory by  the  board  of  directors,  according  to  the  terms  of  the  char- 
ter. Secondly,  that  such  acceptance  could  be  established  only  by 
proof  drawn  from  the  records  of  the  board  of  directors ;  and  if  no  rec- 
ord had  been  kept  of  such  assent  and  acceptance,  the  bond  was  inef- 
fectual, and  no  secondary  evidence  could  be  admitted  to  establish  the 
fact. 

The  last  proposition  will  be  first  considered.  The  correctness  of 
it  in  a  great  measure  depends  upon  the  soundness  of  the  distinction 
taken  between  the  acts  of  private  persons  and  the  acts  of  corporations. 
It  is  admitted,  in  the  opinion  of  the  circuit  court,  that  the  evidence 
offered  would,  in  common  cases,  between  private  persons,  have  been 
frima  facie  evidence,  to  be  submitted  to  the  jury  as  proof  that  the 
bond  was  fully  executed  and  accepted.  But  it  is  supposed  that 
a  different   rule  prevails  in    cases  of  corporations;    that   their  acts 

^  Statement  abridged ;  much  of  Story's  opinion,  and  most  of  the  dissenting 
opinion  of  Marshall,  Ch.  J.,  are  omitted. 
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must  be  established  by  positive  record  of  proofs ;  and  that  no  pre- 
sumptions can  be  made  in 'their  favor  of  corporate  assent  or  adoption, 
from  other  circumstances,  though  in  respect  to  individuals  the  same 
circumstances  would  be  decisive.  The  doctrine,  then,  is  maintained 
from  the  nature  of  corporations,  as  distinguished  from  natural  per- 
sons ;  and  from  the  supposed  incapacity  of  the  former  to  do  any  act, 
not  evidenced  by  writing,  and  if  done  to  prove  it,  except  by  writing. 

Little  light  can  be  thrown  on  this  subject,  by  considerations  drawn 
from  corporations  existing  by  the  common  law,  or  dependent  upon 
prescription.  To  corporations,  however  erected,-  there  are  said  to  be 
certain  incidents  attached,  without  any  express  words  or  authority  for 
this  purpose;  such  as  the  power  to  plead  and  be" impleaded,  to  pur- 
chase and  alien,  to  make  a  common  seal,  and  to  pass  by-laws.  Com. 
Dig.  Franchise,  F.  lo,  13.  In  ancient  times,  it  was  held,  that  corpo- 
rations aggregate  could  do  nothing  but  by  deed  under  their  common 
seal.  But  this  principle  must  always  have  been  understood  with  many 
qualifications ;  and  seems  inapplicable  to  acts  and  votes  passed  by  such 
corporations  at  corporate  xneetings.  It  was  probably,  in  its  origin, 
applied  to  aggregate  corporations  at  the  common  law,  and  limited  to 
such  solemn  proceedings  as  were  usually  evidenced  under  seal,  and  to 
be  done  by  those  persons  who  had  the  custody  of  the  common  seal, 
and  had  authority  to  bind  the  corporation  thereby,  as  their  permanent 
official  agents.  Be  this  as  it  may,  the  rule  has  been  broken  in  upon 
in  a  vast  variety  of  cases,  in  modern  times,  and  can  not  now,  as  a 
general  proposition,  be  supported.  Mr.  Justice  Bayley,  in  Harper  v. 
Charlesworth,  4  B.  &  C.  575,  said,  "A  corporation  can  only  grant 
by  deed ;  yet  there  are  many  things  which  a  corporation  has  power  to 
do,  otherwise  than  by  deed.  It  may  appoint  a  bailiff,  and  do  other 
acts  of  a  like  nature."  And  it  is  now  firmly  established,  both  in  Eng- 
land and  America,  that  a  corporation  may  be  bound  by  a  promise, 
express  or  implied,  resulting  from  the  acts  of  its  authorized  agent,  al- 
though such  authority  be  only  by  virtue  of  a  corporate  vote,  unaccom- 
panied with  the  corporate  seal.     *     *     « 

By  the  general  rules  of  evidence,  presumptions  are  continually  made, 
in  cases  of  private  persons,  of  acts  even  of  the  most  solemn  nature, 
when  those  acts  are  the  natural  result  or  necessary  accompaniment  of 
other  circumstances.  In  aid  of  this  salutary  principle,  the  law  itself, 
for  the  purpose  of  strengthening  the  infirmity  of  evidence,  and  uphold- 
ing transactions  intimately  connected  with  the  public  peace,  and  the 
security  of  private  property,  indulges  its  own  presumptions.     *     *    * 

The  same  presumptions  are,  we  think,  applicable  to  corporations. 
Persons  acting  publicly  as  officers  of  the  corporation  are  to  be  pre- 
sumed rightfully  in  office;  acts  done  by  the  corporation,  which  pre- 
suppose the  existence  of  other  acts  to  make  them  legally  operative, 
are  presumptive  proofs  of  the  latter.  Grants  and  proceedings  bene- 
ficial to  the  corporation  are  presumed  to  be  accepted,  and  slight  acts 
on  their  part,  which  can  be  reasonably  accounted  for,  only  upon  the 
supposition  of  such  acceptance,  are  admitted  as  presumptions  of  the 
fact.     If  officers  of  the  corporation  openly. exercise  a  power  which 
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presupposes  a  delegated  authority  for  the  purpose,  and  other  corpo- 
rate acts  show  that  the  corporation  must  have  contemplated  the  legal 
existence  of  such  authority,  the  acts  of  such  officers  will  be  deemed 
rightful,  and  the  delegated  authority  will  be  presumed.  If  a  person 
acts  notoriously  as  cashier  of  a  bank,  and  is  recognized  by  the  direc- 
tors or  by  the  corporation  as  an  existing  officer,  a  regular  appointment 
will  be  presumed,  and  his  acts,  as  cashier,  will  bind  the  corporation, 
although  no  written  proof  is  or  can  be  adduced  of  his  appointment.  In 
short,  we  think  that  the  acts  of  artificial  persons  afford  the  same  pre- 
sumptions as  the  acts  of  natural  persons.  Each  affords  presumptions 
from  acts  done  of  what  must  have  preceded  them,  as  matters  of  right, 
or  matters  of  duty. 

It  may  be  not  without  use  to  advert  to  a  few  cases  where  corpo- 
rate acts  have  been  the  subject  of  presumptions.  In  the  first  place, 
we  may  advert  to  the  known  fact,  that  a  charter  may  be  presumed  to 
have  been  given  to  persons  who  have  long  acted  as  a  corporation,  and 
assumed  the  exercise  of  the  powers  of  a  corporate  body,  whether  of 
an  ordinary  or  extraordinary  nature.  This  is  the  case  in  respect  to 
all  corporations  existing  by  prescription.  Yet  the  very  case  supposes 
that  no  written  proof  can  he  adduced  of  a  charter,  or  of  a  vote  of 
the  corporators  to  accept  the  charter.  Yet,  both  a  charter  and  ac- 
ceptance are  vital  to  the  existence  of  the  corporation.  They  are, 
however,  presumed,  not  merely  from  the  lapse  of  time,  but  from  the 
continued  exercise  of  corporate  powers,  which  presuppose  their  ex- 
istence. So,  in  relation  to  the  question  of  acceptance  of  a  particular 
charter,  by  an  existing  corporation,  or  by  corporators  already  in  the 
exercise  of  corporate  functions,  the  acts  of  the  corporate  officers  are 
admissible  evidence  from  which  the  fact  of  acceptance  may  be  infer- 
red. It  is  not  indispensable  to  show  a  written  instrument  or  vote  of 
acceptance  on  the  corporation  books.  It  may  be  inferred  from  other 
facts  which  demonstrate  that  it  must  have  been  accepted.     *     «     * 

In  respect  to  grants  and  deeds  beneficial  to  a  corporation,  there 
seems  to  be  no  particular  reason  why  their  assent  to  and  acceptance 
of  the  same  may  not  be  inferred  from  their  acts,  as  well  as  in  the 
case  of  individuals.  Suppose  a  deed  poll  granting  lands  to  a  corpo- 
ration, can  it  be  necessary  to  show  that  there  was  an  acceptance  by 
the  corporation  by  an  assent  under  seal,  if  it  be  a  corporation  at  the 
common  law,  or  by  a  written  vote,  if  the  corporation  may  signify  its 
assent  in  that  manner?  Why  may  not  its  occupation  and  impi'ove- 
ment,  and  the  demise  of  the  land  by  its  agents,  be  justly  admitted  by 
implication  to  establish  the  fact  in  favor  and  for  the  benefit  of  the 
corporation.?  Why  should  the  omission  to  record  the  assent,  if  act- 
ually given,  deprive  the  corporation  of  the  property  which  it  gained 
in  virtue  of  such  actual  assent?  The  validity  of  such  a  grant  depends 
upon  the  acceptance,  not  upon  the  mode  by  which  it  is  proved.  It  is 
no  implied  condition  that  the  corporation  shall  perpetuate  the  evidence 
of  its  assent  in  a  particular  way.  At  least,  if  it  be  so,  we  think  it  is 
incumbent  on  those  who  maintain  the  aflSrmative  to  point  out  the 
authorities  which  sustain  it.  None  such  have  been  cited  at  the 
bar.     »     *     * 
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But  the  present  question  does  not  depend  upon  the  point  whether 
the  acts  of  a  corporation  may  be  proved  otherwise  than  by  some 
written  document.  The  reasoning  upon  it,  however,  was  very  ably 
gone  into  at  the  bar,  and  as  it  furnishes  very  strong  illustrations  upon 
the  point  now  in  judgment,  it  could  not  be  passed  over  with  propriety. 

In  the  present  case,  the  acts  of  the  corporation  itself,  done  at  a 
corporate  meeting,  are  not  in  controversy.     *     «     » 

[After  examining  the  charter  and  showing  that  the  corporation  was 
created  out  of  the  subscribers  to  the  stock,. and  that  the  management 
was  vested  in  a  board  of  twenty-five  directors,  chosen  by  the  share- 
holders annually,  proceeds:] 

It  is  most  manifest,  that  the  corporation  is  altogether  a  distinct  body 
from  the  directors,  possessing  all  the  general  powers  and  attributes  of 
an  aggregate  corporation,  and  entitled  to  direct  and  superintend  the 
management  of  its  own  property,  and  the  government  of  the  institu- 
tion, and  to  enact  by-laws  for  this  purpose.  So  far  as  the  act  dele- 
gates authority  to  the  directors,  the  latter  possess  it,  and  may  exercise 
it,  not  as  constituting  the  corporation  itself,  but  as  its  express  statute 
agents,  to  act  in  the  ordinary  business  of  the  institution.  The  direct- 
ors are  ci'eated  a  board,  and  not  a  corporate  body.  If  the  authority 
delegated  to  them  can  only  be  exercised  by  them,  when  assembled  as 
a  board,  with  a  proper  quorum,  and  not  by  the  separate  assent  of  a 
majority  of  the  whole  body  (on  which  it  is  unnecessary  here  to  express 
any  opinion),  still  it  is  clear  that  their  meetings  and  acts  are  but  the 
meetings  and  acts  of  a  board  of  agents,  acting  ex  officio,  and  not  the 
meetings  and  acts  of  the  corporation  itself.  The  whole  structure  of 
the  charter,  and  the  whole  proceedings  under  it,  as  well  as  the  by-laws 
and  regulations  which  have  come  under  our  review,  demonstrate  that 
this  has  been  the  uniform  construction  of  the  corporation  itself,  and  of 
the  directors.  Indeed,  this  is  believed  to  be  so  universally  acted  upon, 
in  all  the  cases  respecting  banks,  which  have  been  judicially  decided, 
that  it  is  not  thought  necessary  to  do  more  than  express  oiir  opinion 
that  such  is  the  true  interpretation  of  this  charter.     *     *  '  * 

Assuming,  then,  that  the  directors  of  the  parent  bank  were,  as  a 
board,  to  approve  of  the  bond,  so  far  as  it  respects  the  sureties,  in 
what  manner  is  that  approval  to  be  evidenced  ?  Without  question, 
the  directors  keep  a  record  of  their  proceedings  as  a  board,  and  it  ap- 
pears by  the  rules  and  regulations  of  the  parent  bank,  read  at  the  bar, 
that  the  cashier  is  bound  "to  attend  all  meetings  of  the  board  and  to 
keep  a  fair  and  regular  record  of  its  proceedings."  If  he  does  not 
keep  such  a  record,  are  all  such  proceedings  void,  or  is  the  bank  at 
liberty  to  establish  them  by  secondary  evidence.''  In  the  present  case 
(we  repeat  it)  the  wh&le  argument  has  proceeded  upon  the  ground, 
as  conceded,  that  no  such  record  exists  of  the  approval  of  the  present 
bond.      *     *     * 

We  ask,  upon  what  ground  it  can  be  maintained  that  the  approval 
of  the  bond  by  the  directors  must  be  in  writing?  It  is  not  required 
'by  the  terms  of  the  charter,  or  the  by-laws.  In  each  of  them,  the 
language  points  to  the  fact  of  approval,  and  not  to  the   evidence  by 
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which  it  is  to  be  established,  if  controverted.  It  is  nowhere  said_  the 
approval  shall  be  in  writing  or  of  record.  The  argument  at  the  bar 
upon  the  necessity  of  its  being  in  writing  must,  therefore,  depend  for 
its  support  upon  the  ground  that  it  is  a  just  inference  of  law  from  the 
nature  and  objects  of  the  statute,  from  the  analogy  of  the  board  of 
directors  to  a  corporate  body,  from  principles  of  public  convenience 
and  necessity,  or  from  the  language  of  authorities,  which  ought  not  to 
be  departed  from.  Upon  the  best  consideration  we  can  give  the  sub- 
ject, we  do  not  think  that  the  argument  can  be  rhaintiined  under  any 
of  these  aspects. 

If  the  directors  had  been  a  board  constituted  by  an  unincorporated 
company,  or  by  a  single  person  for  the  like  purposes  and  with  the 
like  powers,  it.would  scarcely  occur  to  any  person  that  the  acts  of  the 
board  must,  of  necessity,  be  reduced  to  writing  before  they  could 
bind  their  principal.  The  agents  of  private  persoris  are  not  usually 
in  the  habit  of  keeping  regular  minutes  of  all  their  joint  proceedings, 
and  hitherto  there  has  been  no  adjudication  which  requires  such  a 
verification  of  their  joint  acts.  Yet  innumerable  cases  .must  have 
arisen  in  which  such  a  principle  might  have  been  applied  with  suc- 
cess if  it  had  been  ever  supposed  to  possess  a  legal  existence.  The 
acts  of  private  and  public  trustees,  of  joint  agents  for  commercial 
purposes,  of  commissioners  for  private  objects  and  of  public  boards, 
must  have  presented  many  occasions  for  passing  upon  such  a  doc- 
trine. The  silence  of  the  books  under  such  circumstances  would  form 
no  inconsiderable  answer  to  the  argument,  connected  as  it  must  be 
with  the  knowledge  of  the  loose  and  inartificial  manner  in  which  much 
of  the  business  of  agencies  is  generally  conducted.  There  may  be, 
and  undoubtedly  there  is,  some  convenience  in  the  preservation  of 
minutes  of  proceedings  by  agents,  but  their  subsequent  acts  are  often 
just  as  irresistible  proof  of  the  existence  of  prior  dependent  acts  and 
votes  as  if  minutes  were  produced.  If  a  board  of  directors  were  cre- 
ated to  ergit  a  bridge,  or  make  a  canal  or  turnpike,  and  they  pro- 
ceeded to  do  the  service,  and  under  their  superintendence  there  were 
persons  employed  who  executed  the  work,  and  the  board  proceeded 
to  pay  them  thei-efor  out  of  funds  in  their  hands,  the  facts  of  public 
notoriety  would  be  as  irresistible  evidence  of  the  due  execution  of 
their  authority  and  of  due  contracts  made  and  proceedings  had  by  the 
board  as  if  the  proceedings  were  recorded  in  the  most  formal  and 
regular  manner.  Can  there  be  a  doubt  that  in  the  cases  put  many 
contracts  are  so  varied  and  rescinded,  many  acts  done  and  assentpd  to 
by  the  board  which  never  are  reduced  to  formal  votes  and  declarations 
and  written  proofs.?  We  think  we  may  safely  say  that  the  sense  of 
the  profession  and  the  course  of  private  business  have  never,  hitherto, 
in  respect  to  private  agencies  and  boards,  recognized  the  existence  of 
any  rule  which  required  their  acts  and  proceedings  to  be  justified  by 
written  votes. 

What  foundation  is  there  for  a  different  rule  in  relation  to  agencies 
for  corporations  ?  The  acts  of  a  single  duly- authorized  agent  of  a 
corporation,  within  the  scope  of  his   authority,  bind  the  corporation, 
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although  he  keeps  no  minutes  of  such  acts.  They  may  be,  and  they 
are,  daily,  proved  aliunde.  In  what  respects  do  the  acts  of  a  board 
of  agents  differ  from  those  of  a  single  agent  in  their  operation  as 
evidence  ?  A  board  may  accept  a  contract,  or  approve  a  surety,  by 
vote,  or  by  a  tacit  and  implied  assent.  The  vote  or  assent  may  be 
more  difficult  of  proof,  by  parol  evidence,  than  if  it  were  reduced  to 
writing.  But  surely  this  is  not  a  sufficient  reason  for  declaring  that 
the  vote  or  assent  is  inoperative.  If  a  board  of  directors  agree  to 
build  a  banking-house,  and  it  is  accordingly  built,  and  paid  for  by 
their  cashier,  with  their  assent,  is  the  whole  proceeding  to  be  deemed 
void,  because,  in  the  progress  of  the  undertaking,  from  accident  or 
negligence,  the  votes  and  the  payments  have  not  been  verified  by  reg- 
ular minutes  ?  But  it  is  said  that  in  the  present  case  the  cashier  is 
required  to  keep  a  fair  and  regular  record  of  the  proceedings  of  the 
directors.  But  if  this  be  admitted,  it  does  not  establish  the  purpose 
for  which  it  is  used.  It  is  a  by-law  of  the  corporation,  directory  to 
its  officers,  enacted  for  its  own  security  and  benefit,  and  not  for  the 
purpose  of  restricting  the  acts  of  the  directors.  If  the  cashier  should 
neglect  to  keep  such  records,  or  should  omit  any  single  vote,  the  by- 
law has  not  declared  that  the  vote  shall  be  void  and  the  proceedings 
nugatory.  Suppose  no  such  by-law  had  been  passed,  would  not  the 
votes  of  the  board  have  bound  the  corporation  ?  If  they  had  dis- 
counted notes,  taken  mortgages,  advanced  money,  and  bought  stock, 
by  faith  of  viva  voce  unrecorded  votes,  and  evidence  of  the  existence 
of  these  acts  and  votes  necessarily  resulted  from  the  other  proceedings 
of  the  bank,  could  it  be  the  intention  of  the  legislature  that  they 
should  be  utterly  void  'i  or  of  the  stockholders  that  any  by-law  should 
operate  a  legal  extinguishment  of  their  title  to  the  property  ?  It  seems 
to  us  difficult  to  imagine  that  such  could  be  the  legislative  or  corpo- 
rate intention.  If,  in  ordinary  cases,  such  an  intention  could  not  be 
inferred,  in  order  to  produce  a  very  strict  and  inconvenient  construc- 
tion of  the  charter,  there  is  still  less  reason  to  apply  it  to  the  cases  of 
approval  of  official  bonds.  These  are  taken  exclusively  for  the  secu- 
rity and  benefit  of  the  bank  itself,  and  not  of  mere  strangers.  The 
approval  is  matter  of  discretion  in  the  directors,  and  that  discretion 
once  being  exercised,  it  is  of  very  little  consequence  to  the  bank 
whether  a  written  minute  of  the  vote  be  made  or  not.  All  that  the 
bank  is  interested  in  is  that  there  shall  be  an  approval;  and  it  mat- 
ters not  whether  the  fact  is  established  by  a  direct  record,  or  by  acts 
of  the  directors,  which  recognize  its  prior  existence.     *     »     * 

To  all  the  authorities  cited  at  the  bar  on  this  point,  the  counsel  for 
the  defendants  has  made  one  answer,  which  he  deems  applicable  to 
all  of  them.  It  is  this,  that  where  no  particular  form  for  the  expres- 
sion oi  the  corporate  will  is  prescribed  by  law,  there  it  may  be  in- 
ferred from  corporate  acts ;  but  that  where  such  a  form  is  prescribed 
it  must  be  followed.  This  distinction,  he  supposes,  will  reconcile  all 
the  cases.  The  distinction,  if  admitted,  will  not  aid  the  argument. 
It  may  be,  and,  indeed,  is  conceded,  that  no  corporate  act  can  be 
valid  if  done  differently  from  the  manner  prescribed  by  law  as  essen- 
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tial  to  its  validity.  If  in  the  present  case  the  statute  had  prescribed 
that  nothing  but  a  written  vote  on  record  should  be  deemed  an  ap- 
proval of  the  bond,  or  that  the  cashier  should  not  be  deemed  for  any 
purpose  in  office  until  such  approval,  the  consequence  contended  for 
would  have  followed.  His  acts  would  have  been  utterly  void,  and  any 
unrecorded  vote  of  approval  nugatory.  But  the  very  point  in  contro- 
versy is  whether  such  written  record  be  necessary  by  the  charter  or  by- 
laws, not  as  a  matter  of  convenience  or  discreet  exercise  of  authority, 
but  as  a  sine  qua  non  to  the  validity  of  the  act.  The  cases  which 
have  been  commented  on  by  the  court  do  not  deny  the  distinction,  but 
proceed  upon  the  ground  that,  unless  positively  required  by  law,  a 
written  vote  is  not  to  be  deemed  indispensable.  The  court  is  then 
called  upon,  not  to  administer  a  doctrine  of  strict  and  settled  and 
technical  law,  but  to  introduce  a  new  rule  into  the  law  of  evidence, 
and  to  exclude  presumptive  evidence,  not  only  of  the  acts  of  corpora- 
tions, but  of  their  unincorporated  agents.  If  such  a  rule  be  fit  to  be 
adopted  it  must  be  upon  the  foundation  of  some  clear  and  unequivo- 
cal analogy  of  law,  and  public  policy  and  convenience.  We  are  not 
prepared  to  admit  that  it  has  any  such  foundation.  On  the  contrary, 
we  are  persuaded  that  the  introduction  of  the  rule  itself  would  be 
attended  with  serious-  public  mischiefs,  and  shake  many  titles  and 
rights  which  have  been  consummated  in  entire  good  faith,  and  the 
confidence  that  no  such  written  record  was  necessary  to  their  validity. 
We  can  not,  therefore,  assent  to  the  doctrine  decided  in  the  circuit 
court  on  this  point.     «     »     * 

Reversed. 

Marshall,  Ch.  J.,  dissenting.  *  *  *  The  plaintiff  is  a  corporation 
aggregate  ;  a  being  created  by  law ;  itself  impersonal,  though  composed 
of  many  individuals.  These  individuals  change  at  will,  and  even 
while  members  of  the  corporation  can,  in  virtue  of  such  member- 
ship, perform  no  corporate  act,  but  are  responsible  in  their  natural 
capacities,  both  while  members  of  the  corporation  and  after  they 
cease  to  be  so,  for  everything  they  do,  whether  in  the  name  of  the 
corporation  or  otherwise.  The  corporation  being  one  entire  imper- 
sonal entity,  distinct  from  the  individuals  who  compose  it,  must  be 
endowed  with  a  mode  of  action  peculiar  to  itself,  which  will  always 
distinguish  its  transactions  from  those  of  its  members.  This  faculty 
must  be  exercised  according  to  its  own  nature.  Can  such  a  being 
speak  or  act  otherwise  than  in  writing?  Being  destitute  of  the  nat- 
ural organs  of  man,  being  distinct  from  all  its  members,  can  it  com- 
municate its  resolutions  or  declare  its  will  without  the  aid  of  some  ad- 
equate substitute  for  those  organs?  'If  the  answer  to  this  question 
must  be  in  the  negative  what  is  that  substitute?  I  can  imagine  no 
other  than  writing.  The  will  to  be  announced  is  the  aggregate  will ; 
the  voice  which  utters  it  must  be  the  aggregate  voice.  Human  or- 
gans belong  only  to  individuals;  the  words  they  utter  are  the  word  of 
individuals.  These  individuals  must  speak  collectively,  to  speak  cor- 
porately,  and  must  use  a  collective  voice ;  they  have  no  such  voice, 
and  must  communicate  this  collective  will  in  some  other  mode.  That 
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other  mode,  as  it  seems  to  me,  must  be  by  writing.  A  corporation 
will  generally  act  by  its  agents ;  but  those  agents  have  no  self-existing 
power.  It  must  be  created  by  law,  or  communicated  by  the  body 
itself.     This  can  be  done  only  by  writing. 

If,  then,  corporations  were  novelties,  and  we  were  required  now  to 
devise  the  means  by  which  they  should  transact  their  affairs,  or  com- 
municate their  will,  we  should,  I  think,  from  a  consideration  of  their 
nature,  of  their  capacities  and  disabilities,  be  compelled  to  say,  that 
where  other  means  were  not  provided  by  statute,  such  will  must  be 
expressed  in  writing.  But  they  are  not  novelties.  They  are  institu- 
tions of  very  ancient  date ;  and  the  books  abound  with  cases  in  which 
their  character,  and  their  means  of  action,  have  been  thoroughly  "in- 
vestigated. In  Brooke's  Abridgment  (title  Corporation)  we  find 
many  cases,  cited  chiefly  from  the  Year  Books,  from  which  the  gen- 
eral principle  is  to  be  extracted,  that  a  corporation  aggi'egate  can  nei- 
ther give  nor  receive,  nor  do  anything  of  importance,  without  deed. 
Lord  Coke,  in  his  commentary  on  Littleton  (^666),  says,  "but  no 
corporation  aggregate  of  many  persons  capable"  "can  do  homage." 
"And  the  reason  is,  because  homage  must  be  done  in  person,  and  a 
corporation  aggregate  of  many  can  not  appear  in  person ;  for,  albeit, 
the  bodies  natural,  whereupon  the  body  politic  consists,  may  be  seen, 
yet  the  body  politic  or  corporate  itself  can  not  be  seen,  nor  do  any 
act,  but  by  attorney."  So,  too,  a  corporation  is  incapable  of  attorn- 
ing, otherwise  than  by 'deed  (6  Co.,  386),  or  of  surrendering  a  lease 
for  years  (10  Co.,  676),  or  of  presenting  a  clerk  to  a  living  (Bro. 
Corp.,  83),  or  of  appointing  a  person  to  seize  forfeited  goods  (i 
Vent.,  47),  or  agreeing  to  a  disseizin  to  their  use  (Bro.  Corp.,  34). 
These  incapacities  are  founded  on  the  impersonal  character  of  a  cor- 
poration aggregate,  and  the  principle  must  be  equally  applicable  to 
every  act  of  a  personal  nature.     *     *     * 

It  is  stated  in  the  old  books  (Bro.  Corp.,  49)  that  a  corporation 
may  have  a  ploughman,  butler,  cook,  etc.,  without  retaining  them  by 
deed;  and  in  the  same  book  (p.  50)  Wood  says,  "small  things  need 
not  be  in  writing,  as  to  light  a  candle,  make  a  fire  and  turn  cattle  off 
the  land."  Fairfax  said,  "A  corporation  can  not  have  a  servant  but 
by  deed;  small  things  are  admissible  on  account  of  custom,  and  the 
trouble  of  a  deed  in  such  cases,  not  by  strict  law."  Some  subsequent 
cases  show  that  officers  may  be  appointed  without  deed,  but  not  that 
they  may  be  appointed  without  writing.  Every  instrument  under 
seal  was  designated  as  a  deed,  and  all  writings  not  under  seal 
were  considered  as  acts  by  parol.  Consequently,  when  the  old 
books  say  a  thing  may  be  done  without  deed  or  by  parol,  nothing 
more  is  intended  than  that  it  may  be  done  without  a  sealed  instru- 
ment. It  may  still  require  to  be  in  writing.  In  2  Bac.  Abr.,  13,  it  is 
said,  "aggregate  corporations,  consisting  of  a  constant  succession  of 
various  persons,  can  regularly  do  no  act  without  writing ;  therefore, 
gifts  by  and  to  them  must  be  by  deed."  In  page  340  it  is  said,  "if 
a  corporation  aggregate  disseize  to  the  use  of  another,  they  are  dissei- 
zors in  their  natural  capacity,"  "as  a  corporation  they  can  regularly 
do  no  act  without  writing."     *     *     • 

See  note  at  the  end  of  the  next  case;  1903,  Nashua  Savl  Bk.  v.  Ano'lo-Am 
L.  Co.,  189U.  S.  221. 
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Sec.  238.     Execution  of  contracts. 

ZOLLEE  V.  IDE. 
1871'.     In  the  Supreme  Court  of  Nebraska,    i  Neb.  Rep.  439. 

This  was  a  bill  in  chancery,  filed  to  recover  the  legal  title  to  lands. 
Zolter  sought  to  niake  his  titlethrough  a  corporation  called  '  'jThe 
Su Ip hu r  Springs  Lani3^onipany,"  by  "a  deed  which  ran,  '^'JjTho mas 
HT-^nlaE^r.TTresidenronEe  Sulphur-Sprfnis  tand  Com£an£[do 
hereby  convey,"  etc.,  an3Iwasjigne3'''Ev"'BMiton  in  tKe"same jtyay. 

The  court,  by  Lockwood,  J^,  helcl  that'  thi's~Tonveyance'"3id  not 
pass  the  title  of  the,  company,  and,  therefore,  Zoller  <K3~n^3iow 
title  liT  Kimsenr 

Note.    See,  as  to  use  of  seal,  infra,  pp.  1136-1163. 

1.  Corporate  meetings,  both  those  of  shareholders  and  directors,  being  de- 
liberative assemblies  are  conducted  in  such  ways  as  may  be  convenient  and 
agreeable  to  the  members,  though,  perhaps,  in  the  absence  of  any  specific 
charter  or  by-law  regulations,  or  custom  to  the  contrary,  they  are  supposed  to 
follow  ordinary  parliamentary  usage :  1829,  Phillips  v.  Wickham,  1  Paige 
Ch.  (N.  Y.)  590;  1834,  People  v.  Peck,  11  Wend.  (N.  Y.)  604;  1849,  Hughes  v. 
Parker,  20  K.  H.  58;  1851,  Downing  v.  Potts,  23  N.  J.  L.  66;  1852,  People  v. 
Campbell,  2  Cal.  135;  1875,  State  v.  Pettineli,  10  Nev.  141;  1879,  In  re  Hor- 
bury,  etc.,  Co.,  L.  R.  11  Ch.  Div.  109;  1889,  Landers  v.  Frank  St.  M.  E. 
Church,  114  N.  Y.  626;  1890,  Henderson  v.  Bank  of  Australasia,  62  L.  T.  Rep. 
869. 

2.  It  is  not  necessary  to  the  validity  of  corporate  action  that  the  proceed- 
ings be  recorded:  1848,  Waters  v.  Gilbert,  56  Mass.  (2  Cush.)  27;  1859, 
Langsdale  v.  Bonton,  12  Ind.  467 ;  1891,  Handley  v.  Stutz,  139  U.  S.  417 ;  1892, 
New  Boston  Fire  Ins.  Co.  v.  Saunders,  67  N.  H.  249;  1896,  Boggs  v.  Lakeport, 
etc.,  Assoc,  111  Cal.  354;  1897,  Zalesky  v.  Iowa,  etc.,  Co.,  102  Iowa  512,  70 
N.  W.  Rep.  187. 

3.  If  corporate  records  are  kept,  they  are  the  best  evidence  of  the  corporate 
action,  and  other  evidence  is  not  admissible  until  it  is  shown  the  records  can 
not  be  obtained:  1817,  Hallowell,  etc.,  Bank  v.  Hamlin,  14  Mass.  178 ;  1820, 
Owings  V.  Speed,  6  Wheat.  (U.  S.)  420;  1830,  Thayer  v.  Middlesex  Co.,  27 
Mass.  (10  Pick.)  326;  1852,  Gould  v.  Norfolk,  etc.,  Co.,  63  Mass.  (9  Cush.) 
338;  1888,  Difil  v.  Valley,  etc.,  Assoc,  29  S.  0.  560;  1891,  Mullanphy  Sav. 
Bank  v.  Schoot,  135  111.  655 ;  1891.,  Bowick  v.  Miller,  21  Ore.  25 ;  1895,  Man- 
del  V.  Swan,  etc.,  Co.,  154111.  177.  But  compare,  1845,  Van  Hook  v.  Som- 
erville,  etc.,  Co.,  5  N.  J.  Eq.  137,  169;  1897,  Johnson  v.  Okerstrom,  70  Minn. 
303,  on  308. 

4.  All  corporate  contracts  and  conveyances  should  be  made  in  the  legal 
name  of  the  corporation,  and  be  executed  by  it  in  its  own  name,  and  not  in 
the  name  of  the  person  representing  it.  It  is  usual,  though  not  necessary,  for 
the  instrument  itself  somewhere  to  recite  that  the  person  who  actually  repre- 
sents the  corporation  has  been  duly  authorized  to  execute  the  instrument  for 
and  in  the  name  of  the  corporation. 

Jllustrations.  (a)  Deed:  The  following  would  be  proper :  Know  all  men 
by  these  presents,  that  the  A.  B.  Co.,  a  corporation  duly  organized  and  exist- 
ing under  and  by  authority  of  the  laws  of ,  in  consideration  of  — ■ 

dollars  to  it  paid,  etc.,  does  hereby  gi-ant,  etc.,  unto  the  X.  Y.  Co.,  acorpora- 

tion  duly  organized  and  existing  under  and  by  authority  of  the  laws  of , 

its  successors  and  assigns  forever,  the  following,  etc.,  etc. 

And  the  said  A.  B.  Co.,  for  itself  and  its  successors,  does  hereby  covenant, 
etc.,  etc. 

In  witness  whereof,  the  said  A.  B.  Co.  hns  hereunto  caused  its  corporate 
name  to  be  signed,  and  its  corporate  seal  to  be  affixed,  and  the  same  to  be  at- 
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tested  by  the  signatures  of  C.  D.,  its  president,  and  E.  F.,  its  secretary,  being 
thereunto  duly  authorized,  on  this day  of . 

[COKPOEATE  SEAL.]  A.  B.  Co., 

Signed,  sealed  and  acknowledged  By  0.  D.,  its  president,  and 

in  our  presence:  E.  F.,  its  secretary. 

"Witness : 


In  Norris  v.  Dains,  52  0.  S.  215  (1894),  an  instrument  worded  and  executed 
as  follows  was  held  not  to  be  the  act  of  the  company :  Know  all  men  by  these 
presents.  That  I,  G.  F.  Baker,  treasurer  of  the  S.  I.  &  0.  M.  Co.,  by  virtue  of 
the  power  in  me  vested  by  virtue  of  the  vote  of  directors  of  said  company  (a 

copy  of  which  is  hereto  annexed),  and  in  consideration  of dollars,  etc., 

to  me  paid  by,  etc.,  do  hereby  sell,  etc.,  to  G.  W.  Norris,  etc.  In  witness 
whereof,  I,  the  said  G.  F.  Baker,  treasurer  as  aforesaid,  in  behalf  of  said  com- 
pany, have  hereunto  set  my  hand  and  the  seal  of  said  company  this  eighth 
day  of,  etc. 

G.  F.  Baker,  Treas.  of  S.  I.  &  C.  M.  Co. 

In  presence  of  F"  ^-  Augustus,  [Seal.    S.  I.  &  0.  M.  Co.,! 

inpresenceot|j  jjj^^gj.ggjj.  ^         Organized  1864.  / 

(Copy  of  vote  of  directors,  authorizing  lease  to  be  made  to  Norris,  and 
authorizing  the  treasurer  to  execute  the  same.) 
Commw.  of  Mass.,  Suffolk  Co.,  ss.,  Nov.,  1864. 

"Then  personally  appeared  G.  F.  Baker,  who  executed  the  foregoing  instru- 
ment, and  acknowledged  the  same  to  be  his  free  act  and  deed  and  the  free 
act  and  deed  of  said  company  before  me. 

J.  NiCKERSON,  Justice  of  the  Peace. 

Some  of  the  older  cases,  however,  hold  that  a  conveyance  by  an  authorized 
officer,  sealed  with  the  corporate  seal,  is  valid  as  the  act  of  the  corporation. 
See  1830,  Savings  Bank  v.  Davis,  8  Conn.  191  (old  cases  collected  in  counsel's 
brief);  1832,  Leggett  v.  N.  J.  Mfg.  Co.,  1  Saxton  Ch.  (N.  J.)  541,  23  Am. 
Dec.  728,  note,  746. 

But  the  more  recent  cases,  as  well  as  many  of  the  early  cases,  approve  the 
rule  above  stated.  I  am  indebted  to  J.  H.  Brewster,  professor  of  conveyanc- 
ing in  the  law  department  of  U.  of  M.  for  most  of  the  following :  1614,  Combes' 
Case,  9  Co.  Rep.  75,  766;  1824„  Hatch  v.  Barr,  1  Ohio  390;  1827,  Coburn  v. 
Ellenwood,  4  N.  H.  99;  1847,  Isham  v.  Bennington  Iron  Co.,  19Vt.  280; 
1848,  Brinley  v.  Mann,  2  Cash.  (Mass.)  337;  1863,  Miller  v.  Rutland  R.  Co., 
36Vt.  452;  1872,  Merrill  v.  Montgomery,  25  Mich.  73;  1873,  Northwestern 
DistiUing  Co.  v.  Brant,  69  III.  658,  18  Am.  Rep  631 ;  1876,  Hays  v.  Gallon 
G.  L.  &  C.  Co.,  29  Ohio  St.  330,  on  334;  1880,  C,  B.  &  Q.  R.  Co.  v.  Lewis, 
53  Iowa  101;  1882,  Merchants  v.  Goddin,  76  Va.  603;  1883  Eppright  v. 
Nickerson,  78  Mo.  482;  1887,  Galloway  v.  Hamilton,  68  Wis.,  651;  1889, 
Alta  Silver  M.  Co.  v.  Mining  Co.,  78  Cal.  629;  1890,  McElroy  v.  Nucleus 
Assoc,  131  Pa.  St.  393;  1891,  Danville  Seminary  v.  Mott,  136  111.  289;  1893, 
Brown  v.  Farmer's  Supply  Co.,  23  Ore.  541,  32  Pac.  Rep.  548;  1894,  Norris  v. 
Dains,  52  Ohio  St.  215;  1894,  Gray  v.  Waldron,  101  Mich.  612;  1895,  Garrett 
V.  Belmont  Land  Co.,  94rTenn.  459  (collecting  cases  as'to  seal) ;  1897,  Globe 
Accident  I.  Co.  v.  Reid,  19  Ind.  App.  203 ;  1897,  Jones  v.  Williams,  139  Mo. 
1,  61  Am.  St.  Rep.  436;  1898,  Lewis  v.  PuHtzer  Pub.  Co.,  77  Mo.  App.  434; 
1899,  Little  Saw  Mill  V.  T.  &  Co.  v.  Fed.  St.  R.  Co.,  193  Pa.  144,  45  Atl. 
Rep.  66 ;  1900,  New  Memphis  Gaslight  Co.  Cases,  105  Tenn.  268,  80  Am.  St 
Rep.  880,  60  S.  W.  206. 

As  to  seal,  see  powers  of  corporation  to  have  a  seal,  infra,  pp.  1180-1153. 

(6)  Acknowledgment:  The  American  Bar  Association  (5  Report,  1882,  p. 
304)  recommends  the  adoption  and  use  of  the  following  form  for  the  acknowl- 
edgment by  a  corporation.  According  to  the  last  edition  of  Jones'  Forms  of 
Conveyancing,  p.  9,  this  form  has  been  authorized  by  Iowa  Code  1897 
§§  2959-60;  Massachusetts,  Acts  1894,  ch.  253 ;  Michigan,  Public  Acts  1895  p' 
.S46;  Minnesota,  2  G.  S.  1894,  ch.  72;  Missouri,  R.  S.  1889,  §  2408;  New  Mex- 
ico, Comp.  Laws  1897,  §  3945.  It  undoubtedly  would  be  sufficient  in  many 
other  states,  though  perhaps  not  in  all ;  and  in  any  event,  if  there  is  any  stat- 
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ute  of  the  state  upon  the  subject  it  should  be  consulted"  and  carefully  fol- 
lowed.   The  form  suggested  is : 

"State  of ,  county  of  ■ 


On  this day  of ,  19—,  before  me,  the  subscriber  ^insert  here  the 

title  of  the  officer},  appeared  0.  D.,  to  me  personally  known,  who,  being  by  me 
duly  sworn  {or  affirmed),  did  say  that  he  is  the  president  [or  other  officer  or 
agent  of  the  corporation  or  association']  of  [describing  the  corporation  or  associa- 
tion], and  that  the  seal  affixed  to  said  instrument  is  the  corporate  seal  of  said 
corporation  \_or  association],  and  that  said  instrument  was  signed  and  sealed 
in  behalf  of  said  corporation  [or  association]  by  authority  of  its  board'of  direc- 
tors [or  trustees],  and  said  0.  D.  acknowledged  said  instrument  to  be  the 
free  act  and  deed  of  said  corporation  [or  association] . 

[In  case  the  corporation  or  association  has  no  corporate  seal  omit  the  words, 
"the  seal  affixed  to  said  instrument  is  the  corporate  seal  of  said  corporation  (or 
association)  and  that'''  and  add  at  the  end  of  the  affidavit  clause  the  words  "and 
that  said  corporation  (or  association)  has  no  corporate  seal."] 

[" In  all  cases  add  the  signature  and  title  of  the  officer  taking  the  acknowledg- 
ment."] 

See  the  following:  1872,  Merrill  v.  Montgomery,  25  Mich.  73;  1877,  Kelly 
V.  Calhoun,  95  U.  S.  710;  1880,  0..B.  &  Q.  E.  Co.  v.  Lewis,  53  Iowa  101; 
1883,  Eppright  v.  Nickerson,  78  Mo.  482;  1894,  Gray  v.  Waldron,  101  Mich. 
612;  1894,  Jinwright  v.  Nelson,  105  Ala.  399. 

(c)  Notes,  etc.    The  ordinary  form  of  a  note  would  be: 

"One  year  after  date,  for  value  received,  The  A.  B.  Co.  promises  to  pay  to 
the  X.  Y.  Go.  or  order,  the  sum  of dollars,  at ,  with  interest,  etc, 

"The  A.  B.  Co.,  by  C.  D.,  its  president  (or  officer  duly  authorized)." 

This  would  be  properly  indorsed  as  follows : 

"Pay  to  the  order  of  John  Doe. 

"TheX.Y.  Co.,by  E.  F.,  its  president  (or  other  officer  authorized)." 

It  is  not  necessary  to  attach  the  corporate  seal  1868,  Jones  v.  Horner,  60 
Pa.  St.  214,  and  some  of  the  earlier  cases  held  that  affixing  the  seal  to  what 
would  otherwise  be  a  negotiable  instrument  would  make  it  non-negotiable : 
1810,  Warren  v.  Lynch,  5  Johns.  (N.  Y.)  239;  1836,  Clark  v.  Farmer's  Woolen 
Mfg.  Co.,  15  Wend.  (N.  Y.)  256;  1840,  Frevall  v.  Fitch,  5  Whart.  (Pa.)  325,  34 
Am.  Dec.  558;  1866,  Conine  v.  Junction,  etc.,  E.  Co.,  3  Houst,  (Del.)  288,  89 
Am.  Dec.  230;  1881,  Coe  v.  The  Cayuga  L.  E..  Co.  (C.C.  N.  D.),  8  Fed.  Eep. 
634. 

But  the  recent  cases  all  hold  otherwise:  1873,  Bank  v.  Eailroad  Co.,  5  S.  C. 
156;  1875,  Jackson  v.  Meyers,  43  Md.  452;  1889,  Miller  v.  Eoach,  150  Mass. 
140;  1891,  Stevens  v.  Ball  Club,  142  Pa.  St.  52;  1894,  Weeks  v.  Esler,  143  N. 
Y.  374;  1896,  Chase  National  Bank  v.  Faurot,  149  N.  Y.532;  1897,  Landauer 
V.  Sioux,  etc.,  Co.,  10  S.  D.  205,  72  N.  W.  Eep.  467;  1898,  Clark  v.  Eead,  12 
App.  D.  C.  343. 

Judge  Thompson,  however,  thinks  it  is  useful  to  affix  the  corporate  seal,  as 
showing  it  is  the  note  of  the  corporation,  and  not  that  of  the  officer  signing 
for  the  corporation,  and  also  furnishing  prima  facie  evidence  of  agent's 
authority,  and  of  everything  else  necessary  to  the  validity  of  the  act:  IV. 
Thompson,  §§  5054,  5105,  5123  n.  1,  p.  3839;  1840,  Burrill  v.  Nahant  Bank,  2 
Met.  (Mass.)  163,  35  Am.  Dec.  395;  1867,  Gashwiler  v.  Willis,  33  Cal.  11,  11 
Am.  Dec.  607,  note  collectins  cases,  p.  616;  1889,  Miller  v.  Eoach,  150  Mass. 
140.     See,  infra,  pp.  1147-1153. 

There  is  much  conflict  as  to  the  effect  of  making  and  signing  promissory 
notes  in  a  way  different  from  that  suggested  above:  e.g.  Where  a  note  read 
"  We  promise  to  pay ,  etc.,"  signed  "Dubttque  Matress  Co.,  John  Kapp,  Pt." — it 
was  held  to  be  the  note  of  Kapp  as  well  as  of  the  corporation,  and  parol  evi- 
dence was  not  admitted  to  show  it  to  be  only  the  note  of  the  corporation. 
1893,  Mathews  v.  Dubuque  Matress  Co.,  87  Iowa  246,  54  N.  W.  Eep.  225..  On 
the  other  hand,  1889,  Liebscher  v.  Kraus,-74  Wis.  387,  where  the  note  read 
"We  promise  to  parj,  etc.,"  signed  "Stin  Pedro  Mining  and  Milling  Co.,  F. 
Kraus,  President,"  it  was  held  to  be  the  note  of  the  corporation  alone,  and 
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parol  evidence  was  inadmissible  to  show  Kraus  was  a  joint  maker.  Again 
when  the  note  read  "  We  promise  to  pay,  etc.,"  and  was  signed  "National  Forge 
and  Iron  Co.,  Mark  Swarts,  President,"  it  was  held  to  be  ambiguous,  as  to 
whether  it  was  the  note  of  Swarts  alone,  or  the  company  alone,  or  a  joint- 
note,  and  parol  evidence  was  admitted  to  clear  up  the  ambiguity.  1894, 
Swarts  V.  Cohen,  11  Ind.  App.  20.  In  neither  of  the  foregoing  was  the  corpo- 
rate seal  affixed;  In  Miller  v.  Eoach,  150  Mass.  140  (1889),  the  note  read, 
"We  promise  to  pay,  etc.,"  and  in  the  usual  place  of  the  signature  the  corpo- 
rate seal,  givingthe  name  of  the  corporation,  was  stamped,  and  "John  Boach, 
Treasurer,"  was  written  partly  across  the  seal.  This  was  held  to  be  the  note 
of  the  company;  see,  also,  City  of  Fond  du  Lac  v.  Otto,  113  Wis.  39,  90  Am. 
St.  R.  830. 

Judge  Thompson,  Vol.  iv,  §§  5121-54,  and  Daniell's  Negotiable  Instruments, 
§§  401-415,  review  many  cases.  The  form  of  making  and  executing  corporate 
notes  is  discussed  in  the  following  cases:  1823,  Mott  v.  Hicks,  1  Cow.  (N.  Y.) 
613, 13  Am.  Dec.  550;  1839,  Horah  v.  Long,  4  Dev.  &  B.  (N.  C.)  274,  34  Am. 
Dec.  378 ;  1855,  Pierce  v.  Robie,  39  Maine  205,  63  Am.  Dec.  614 ;  1880,  Pack  v. 
White,  78  Ky.  243;  1889,  McKensey  v.  Edwards,  88  Ky.  272,  21  Am.  St.  Rep. 
339;  1889,  Liebscher  v.  Kraus,  74  Wis.  387,  17  Am.  St.  Rep.  171;  1889, 
McCandless  v.  Belle  Plaine,  etc.,  Co.,  78  Iowa  161, 16  Am.  St.  Rep.  429;  1894, 
Swarts  V.  Cohen,  11  Ind.  App.  20,  collecting  cases;  1896,  Hately  v.  Pike,  162 
III.  241,  53  Am.  St.  Rep.  304;  1896,  Nebraska  Nat'l  Bank  v.  Ferguson,  49  Neb. 
109,  59  Am.  St.  Rep.  522;  1897,  Albany  Furniture  Co.  v.  Merchants'  Nat'l 
Bank,  17  Ind.  App.  531;  1897,  Taylor  v.  Reger,  18  Ind.  App.  466;  1898, 
National  Bank  V.  Allen,  90  Fed.  Rep.  545,33  0.  C.  A.  169;  1898,  Clark  v. 
Read,  12  App.D.  C.  343;  1899,  Youngs  v.  Perry,  42  App.  Div.  (N.  Y.)  247; 
1900,  Crawford  v.  Albany  Ice  Co.,  36  Ore.  535,  60  Pac.  Rep.  14. 

55 — WIL.  CAS.  ^ 


Title  VII.     Corporate  Death — Dissolution. 


CHAPTER  11. 
MODES  AND  EFFECT  OF  DISSOLUTION. 

ARTICLE    I.       METHODS    OF    DISSOLUTION. 

Sec.    239.     In  general. 

THE  BOSTON  GLASS  MANUFACTORY  v.  LANGDON.» 

1834.     In  the   Supreme    Judicial  Court    of  Massachusetts 
24  Pick.  (Mass.)  49-54,  35  Am.  Dec,  292. 

[Assumpsit  by  Glass  company  upon  a  note  given  by  defendant  tc 
plaintiff.  Plea  in  abatement  that  there  was  at  time  of  suit  no  such 
corporation — the  facts  showing  an  incorporation  and  organization  in 
:i8iX)-an  assignment  of  all  the  corporate  property  in  1S17  to  trustees 
/to  pay  creditors,  and  an  omission  to  hold  annual  meetirigS,"eRbo'Sfe  di- 
irectors  orjransactbusiness  since  that'timeT~TBB^iy  WtirejTlStructied 
thatTE^  corporate  life  continued,  and  they  found  for  the  plaintiff. 
The  instructions  and  rerdict  upon  them  are^  assigned  as  errors.] 

Morton,  J.  *  *  *  Thej£g;al_establishment  and  due  organiza- 
tion of  the  corporation  were  admitted;  But  it  was  contended  that  the 
facti~3isclose3''''sITowe3  a  dissolution  of  it. 

The  elementary  treatises  on  corporations  describe  four  methods  in 
which  they  may  be  dissolved.     It  is  said  that  -private  cor^pofgiions 
\ '  may  lose  their  legal  existence  by  the  act  of  the  legislature;  ^y_^ihe 
h     death  of  all  the~members ;  by  a  forfeiture  of  their  franchises :  and 
%  by  a'surrender  of  their  charters.     2  Kyd  Corp.  447;    i  Bl.  Comm. 
^  '485;  2  Kent's  Comm.  (ist  ed.)  245  ;  Angell  and  Ames  Corp.,  501 ; 
Oakes  V.  Hill,  14  Pick.  442.     No  other  mode  of  dissolution  is  any- 
where mentioned  or  alluded  to. 

I.  In  Enp-lapd.  where  the  parliament  is  said  to  be  omnipotent,  and 
where  in  "tact  there  is  no  constitutional  restraint  upon  their  action, 
but  their  own  discretion  and  sense  of  right,  corporations  are  supposed 
to  hold  theirjranchises  at  the  will  of  the  legislature.     But  if  they  pos- 

'  Statement  abridged ;  arguments  and  part  of  opinion  omitted. 
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sess  the  power  to  annul  charters,  it  certainly  has  been  rarely  exercised 
by  them.  In  this  country,  where  the  legislative  power  is  carefully  de- 
fined by  explicit  fundamental  laws,  by  which  it  must  be  governed  and 
beyond  which  it  can  not  go,  it  has  become  a  question  of  some  diffi- 
culty to  determine  the  precise  extent  of  their  authority  in  relation  to 
the  revocation  of  charters  granted  by  them.  Bjit  as^  it  is  not  pre- 
tended that  there  has  been  any  legislative  repeal  of  the  plMiitiff's 
charter,  itwiiniot  be  useful^fjirther  to  discuss  this  branch  of  the  sub- 
ject.^        ""' 

2.  As  all  the  original  stockholders, are  not  deceased,  the  corporation 
can  not  be  dissolved  Tor  the  want  of  members  to^.sustain  and  exercise 
the  corporate,  pasgers.  Besides,  TKismode  of  dissolution  can  not,  apply 
to  pecuniary  or  business  corporations^___T'he  ^shaxes,  being  property, 
passby'^^gnrnent^hequestorr^  must  ever  remain  the 
pro^rty  of  some  persons^  ■who  of  necessity  must  he  members  of  the 
corpoxaiion  as  long  as  it  may  exist. 

3.  Although  a  corporation  may  forfeit  its  charter  by  an  abuse  or 
misuser  of  itspowers  jizd  francLdses,  yet  this'  can  onfy  take-effect 
upon  <^J^<^g^6niofa  competent  tribunal.  2  Kent's  Comm.  ( ist  ed. ^ 
249y~Corporation  of~Colchester  v.  Seaber,  3  Burr.  1866;  Smith's 
Case,  4  Mod.  53.  Whatever  neglect  of  duty  or  abuse  of  power  the 
corporation  may  have  been  guilty  of,  it  is  perfectly  clear  that  they 
have  not  lost  their  charter  by  forfeiture.  Un.til  a  -judicial  decree  tot 
thjs  effect  be  passed,  they  will  continue  their  corporate  existence. 
The  Kingv.  Amery,  2"TrR75i5.  '        ~  j 

4.  Charters  are  in  many  respects  compacts  betvveen  the  govern- 
ment and  the  corporators.     And  as  the  former  can  not  deprive  the 
latter  of  their  franchises  in  violation  of  the  compact,  so  the  latter  can 
not  put  an  end  to  the  compact  without  the  consent  of  the  former.     It 
is  equally  obligatory  on  both  parties.      The  surrender  of  a  charter 
caM_onlyJ>emade  by  some  formal  svlemn^a£f^ftFe^corporaitonJ~and  i 
wiU_bej}f_2w'avauuntil  acceptedTiyT^ government .      There  must  be  T 
the  same^agree7nent  off }ie  parties  to  dissolve  thcri  there -was  to  form 
tKe  comfaci.     ''I^t^^fhe  acceptance  which  gives  efficacy  to  the  surren-  j 
'fgr^"   T^S^fegP'V'tion  of  a_corppra:tion , It Jajai^j, extmg,y ishe_s„aints 
debts.   ^The  pow^™oF  dissolving  itself_^y^  its  own  act  would  be  a 
dangerous  power,~ahtl"  one "wKtcITcan  not  be  supposed  to  exist.  """^    ""  " 

'- '  Bu"t"tffere  is  nothing  in  this,  case  which  showsln'  intention  of  the 
corporators  to  surrender  or  forfeit  their  charter,  nor  anything  which 
can  be  construed  into  a  surrender  or  forfeiture. 

The  possession  of  property  is  not  essential  to  the  existence  of  a  cor- 
^oraV?g?r.'~T"Kent's  'Co'mmT(ist  ed.  V249." '  Its  insolvency  can  not, 
therefore,  extinguish  its  legal  existence.  Nor  can  the  assignment  of 
all  its  property  to  pay  its"  debts,  or  for  any  other  purpose,  have  that 
effect.  The  instrument  of  assignment  was  not  so  intended,  and  can 
not  be  so  construed.  All  its  provisions  look  to  the  continuance  of 
the  corporation.  It  contains  covenants  that  the  assignees  may  use  the 
corporate  name  for  the  collection  of  the  debts  and  the  disposition  of 
the  property  assigned ;  that  the  corporation  will  not   hinder  or  ob- 
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struct  them  in  the  performance  of- these  functions;  that  it  will  make 
any  further  conveyances  and  assurances  which  may  become  necessary, 
and  will  do  and  perfdrm  any  other  and  further  acts  which  may  be  re- 
quired to  enable  the  assignees  fully  to  execute  their  trust.  The  in- 
stramjentjvhich  covenantgjor  future  acts  can  not  be  construed  to  take 
^way^alTpow^erof  action.  ""- — ~— . ,__ __— ^ — — - 

The  oiflTssi©B-4e;Telja5se  directors  clearly  does  not  show  a  dissolution 
of  the  "corporation.  AUhough  the  i>rpi)er  officers  may  be  necessary  to 
enable tKehod^ t&^!^x.XSL^^^?y  "■'''^  ''^"^ essentialio  it^s^  v{tahiV"'lSVen  the 
want  of  officers  and  the  want  of  poweF  to  etect  them,  would  not  be 
fatal  to  its  existence.  It  has  a  potentiality  which  might,  by  proper 
authority,  be  called  into  action  without  affecting  the  identity  of  the 
corporate  body.     Colchester  v.  Seaber,  3  Burr.  1870. 

But  here  in  fact.Mas.JiQ- lack  of  officers:  Although  no  directors  had 
been  chosen  for  severdl_  years,  ye^  by  the  by-laws  of  the  corporation 
the  director^,  tEough  chosen  for  one  year,  B!ere_lQ_i::;an±imie_in_office 
till  others  were  chosen  in  their  "stead.     *  '  *     * 

Affirmed.'" 

Note.  Modes  of  dissolution.  In  Swan  Land,  etc.,  Co.  v.  Frank,  148  U.  S.  603, 
611  (1893),  Mr.  Justice  Jackson  states  the  following  methods  of  dissolution: ' 
(Ij  By  expiration  of  charter;  (2)  by  failure  of  an  essential  part  that  can  not 
be  restored ;  (3)  by  dissolution  and  surrender  of  franchise  with  consent  of 
the  state;  (4)  by  legislative  enactment  within  constituS:ional  authority;  (5) 
by  forfeiture  of  franchises  and  judgment  of  dissolution  declared  in  regular 
judicial  proceedings,  or  by  other  lawful  means. 

In  9  Am.  &  Eng.  Ency.  of  Law,  p.  546, 2d  ed.,  it  is  said :  "A  corporation  may 
be  dissolved:  (1)  By  the  repeal  of  its  charter;  (2)  by  the  happening  of  a 
condition  or  contingency  prescribed  by  the  charter;  (3)  by  the  natural  death 
of  all  its  members  or  the  loss  of  an  integral  part;  (4)  by  the  surrender  of  its 
franchises ;  (5)  by  expiration  of  the  penod  of  its  existence  as  limited  in  its 
charter ;  (6)  by  judgment  of  forfeiture  in  a  judicial  proceeding. 

Elliott  Private  Corporations,  §  592,  says  dissolution  may  be  effected  (1)  by 
the  expiration  of  the  statutory  period  of  its  existence ;  (2)  an  act  of  the  legis- 
lature under  a  reserved  power  to  repeal ;  (3)  the  surrender  of  the  charter 
with  the  consent  of  the  state ;  (4)  the  forfeiture  of  the  charter  for  misuse  or 
non-use  of  its  powers ;  (5)  the  loss  of  an  integral  part  without  whose  exist- 
ence the  functions  of  the  corporation  can  not  be  exercised,  and  (6)  compli- 
ance with  whatever  statutory  requirements  may  exist  in  order  to  effect  a  vol- 
untary dissolution. 


Sec.  240.     Expiration  of  charter. 

BRADLEY  v.  REPPELL.» 

1896.     In  the  Supreme  Court  of  Missouri.     133  Mo.  Rep.  545- 
561,  54  Am.  St.  Rep.  685. 

[Ejectment  by  Bradley  to  recover  land  claimed  by  Reppell  by  ad- 
verse possession.  Plaintiff  offered  in  evidence  to  show  title  a  certified 
copy  of  a  deed  to  the  land  executed  by  the  West  Kansas  City  Land 

'  Statement  much  abridged,  arguments  and  much  of  the  opinion  omitted. 
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Company,  by  its  president  and  secretary,  August  20,  1880.  This 
company  was  incorporated  by  special  act  of  March  14,  1859,  without 
any  special  provision  as  to  its  duration.  The  general  law  at  the  time 
provided  that  every  corporation  should  have  succession  for  the  period 
limited  in  its  charter,  and  when  no  period  is  limited,  for  twenty  years, 
with  power  in  the  president  and  directors  to  settle  up  its  affairs  after- 
ward. A  demurrer  to  the  plaintiff's  evidence  contained  in  the  deed  was 
sustained  by  the  court  on  the  ground  that  corporate  life  had  ceased  at 
the  time  of  its  execution,  and  there  was  a  verdict  for  the  defendant. 
Sustaining  the  demurrer  is  the  error  assigned.  To  the  defendant's 
contention  that  the  corporate  life  had  ceased  before  the  deed  was  exe- 
cuted, the  plaintiff  answered  that  a  de  facto  corporation  existed,  and 
its  acts  could  be  questioned  only  by  the  state.] 

Brace,  P-  J-  *  *  *  This  answer  does  not  meet  the  question, 
unless  it  be  assumed  that  a  corporation  whose  corporate  existence  has 
expired  by  the  terms  of  the  law  which  created  it  still  exists  as  a  de 
facto  corporation  as  to  all  persons  except  the  state,  an  assumption  that 
we  think  is  not  sustained  by  the  authorities  cited,  and  is  not  "the  set- 
tled law  in  this  state." 

On  the  contrary,  in  this  state,  as  elsewhere,  unless  otherwise  pro- 
vided by  statute,  the  law  is,  that  where  the  term  of  the  existence  of  a 
corporation  is  fixed  by  its  charter  or  the  general  law,  upon  the  expira- 
tion of  that  term  the  corporation  becomes  ipso  facto  dissolved;  it  can 
no  longer  act  in  a  corporate  capacity  and  its  title  to  property  ceases. 
2  Beach  Priv.  Corp.,  §  780;  2  Morawetz  Priv.  Corp.,  §  103 1.  In 
such  an  event  in  this  state  the  title  to  its  property  is  by  statute  de- 
volved upon  trustees  for  the  settlement  of  its  affairs  and  the  distribu- 
tion of  its  assets.  R.  S.  1855,  ch.  34,  §  24;  R.  S.  1889,  §  2513.  And 
thereafter  it  has  no  power  to  make  a  legal  contract  or  convey  property 
in  its  corporate  name  and  capacity;  it  ceases  to  be  a  corporation  de 
jure  et  de  facto,  for  the  reason  that  there  is  no  law  in  force  authoriz- 
ing its  existence,  and  no  law  by  virtue  of  which  it  might  exist,  and  no 
person,  unless  estopped  by  his  own  action,  ought  to  be,  or  can  be, 
precluded  from  showing  this  fact,  apparent  on  the  face  of  the  law  it- 
self, without  the  necessity  of  any  judicial  investigation,  in  an  issue  in- 
volving his  own  personal  rights  and  interests. 

An  examination  of  the  authorities  cited  by  counsel  for  respondents, 
and  of  all  the  other  cases  touching  this  question,  will  show  that  it  has 
never  been  otherwise  ruled  in  this  state,  nor  elsewhere  so  far  as  we 
have  been  able  to  discover. 

The  first  case  cited  by  counsel  for  respondent,  Mclndoe  v.  St.  Louis, 
10  Mo.  576,  does  not  touch  the  question,  side,  edge,  or  bottom.  The 
cases  of  Chambers  v.  St.  Louis,  29  Mo.  543 ;  Land  v.  Coffman,  50 
Mo.  243;  Shewalter  V.  Pirner,  55  Mo.  218,  and  Conn.  Mutual  Ins. 
Co.  V.  Smith,  117  Mo.  261,  go  no  farther  in  the  direction  of  our 
present  inquiry  than  to  hold  that  where  an  existing  corporation  has 
power  to  acquire,  hold  and  dispose  of  land,  the  question  whether  such 
corporation  has  transcended  the  limits  of  such  power  in  respect  thereto 
can  only  be  raised  and  determined  in  a  direct  proceeding  by  the  state 


870  BRADLEY   V.    REPPELL.  §  246 

against  the  corporation.  But  this  falls  far  short  of  the  question  here 
which  goes  to  the  fact  of  the  existence  of  the  corporation,  conceded 
in  these  cases. 

It  is  also  well-settled  law  that  one  who  has  contracted  with  an  or- 
ganization as  a  corporation  in  its  corporate  name  is  estopped  from 
denying  the  existence  of  such  corporation  at  the  time  of  making  the 
contract  or  of  alleging  any  defect  in  its  organization  affecting  its  ca- 
pacity to  contract  or  sue  as  a  corporation  upon  such  contract.  4 
Thomp.  Corp.,  §  5275;  4  Am.  &  Eng.  Ency.  of  Law,  p.  198,  and 
cases  cited,  note  i,  p.  199;  2  Morawetz  Priv.  Corp.,  §§  750,  753;  i 
Beach  Priv.  Corp.,  §  13. 

And  so  it  has  been  ruled  in  this  state  in  many  cases,  including  those 
next  cited  in  the  brief  of  counsel  for  respondent.  Railroad  v.  Mc- 
Pherson,  35  Mo.  13;  Ins.  Co.  v.  Needles,  52  Mo.  18;  St.  Louis  v: 
Shields,  62  Mo.  247;  Stoutimore  v.  Clark,  70  Mo.  471;  Studebaker 
Bros.  V.  Montgomery,  74  Mo.  loi ;  St.  Louis  Gaslight  Co.  v.  St. 
Louis,  84  Mo.  202,  affirming  11  Mo.  App.  55  ;  Broadwell  v.  Merritt, 
87  Mo.  95  ;   Granby  Mining  Co.  v.  Richards,  95  Mo.  106. 

Of  course,  such  estoppel  extends  as  well  to  the  frivies  of  as  to 
the  parties  to  such  contracts.  Hasenritter  v.  Kirchhoffer,  79  Mo. 
239;  Ragan  v.  McElroy,  98  Mo.  349;  Broadwell  v.  Merritt,  87  Mo. 
95;  Reinhard  v.  Lead  Mining  Co.,  107  Mo.  616. 

The  ruling  in  none  of  these  cases,  however,  supports  the  conten- 
tion that  the  deeds  should  have  been  admitted  in  evidence  in  the  case 
in  hand,  in  which,  as  has  been  already  seen,  there  is  no  question  of 
estoppel. 

Nor  do  the  cases  of  Finch  v.  Ullman,  105  Mo.  255,  or  Crenshaw 
v.  Ullman,  113  Mo.  633,  cited  by  plaintiff's  counsel,  in  which  it  was 
ruled  (where  there  was  a  law  authorizing  the  existence  of  the  corpo- 
ration, at  the  time  when  the  organization  assumed  to  act  and  did  act 
as  such  corporation)  that  its  corporate  existence  as  to  such  act  could 
not  be  called  in  question  in  a  collateral  proceeding,  sustain  respondent's 
contention. 

It  is  true  in  these  and  in  other  cases  it  is  sometimes  broadly  stated 
as  settled  law,  in  substance,  "that  a  transfer  of  property  to  or  by  a 
corporation  c?B_/izc^(7  will  be  bipding  and  valid  as  against  all  parties 
except  the  state,"  but  this  is  simply  a  restatement  in  another  form  of 
the  proposition  ruled.  It  implies  that  the  case  is  one  in  which  a  cor- 
poration may  by  law  exist,  for  there  can  be  no  corporation  de  facto 
when  there  can  not  be  a  corporation  de  jure  (i  Beach  Priv.  Corp., 
§  13;  4  Thomp.  Corp.,  §  5275;  i  Thomp.  Corp.,  §  523)  ;  at  least  as 
to  any  person  who  is  not  precluded  by  his  own  action,  or  that  of  those 
under  whom  he  claims,  from  questioning  its  existence.  Whatever 
may  be  the  rule  as  to  these,  as  to  all  other  persons  there  must  be  at 
least  color  of  law  for  its  corporate  existence  to  preclude  such  inquiry, 
and  it  would  seem  to  go  without  saying  that  a  law  which  gives  exist- 
ence to  a  corporation  for  a  certain  number  of  years,  at  the  end  of 
which  time  it  must  surely  die,  can  not  give  color  to  its  corporate  ex- 
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istence  after  the  date  of  its  death  as  decreed  by  the  terms  of  that  same 
law. 

Judge  Thompson,  in  his  recent  work  on  Private  Corporations,  says: 
"There  is  much  judicial  authority  for  the  proposition  that  where  a  cor- 
poration is  brought  ta  an  end  by  lapse  of  time,  that  is,  by  the  expira- 
tion of  the  distinct  limitation  of  its  life  in  its  charter,  any  further  exercise 
of  its  corporate  powers  may  be  questioned  collaterally.  The  govern- 
ing principle  here  is  that,  upon  the  expiration  of  the  term  limited  by 
the  charter  for  the  existence  of  the  corporation,  its  dissolution  is  com- 
plete. 'The  dissolution  jn  such  a  case,'  it  has  been  said,  'is  declared 
by  the  act  of  legislature  itself.  The  limited  time  of  existence  has  ex- 
pired, and  no  judicial  determination  of  that  fact  is  requisite.  The 
corporation  is  de  facto  A&?iA' ."  Thomp.  Corp.,  §  530,  citing,  in  sup- 
port of  the  text.  People  v.  Manhattan  Co.,  9  Wend.  (N.  Y.)  351; 
Morgan  v.  Ins.  Co.,  3  Ind.  285;  Wilson  v.  Tesson,  12  Ind.  285; 
Grand  Rapids  Bridge  Co.  v.  Prange,  35  Mich.  400;  Dobson  v.  Si- 
nionton,  86  N.  C.  492  ;  Sturges  v.  Vanderbilt,  73  N.  Y.  384;  Bank 
of  U.  S.  V.  McLaughlin's  Adm'r,  2  Cranch  C.  C.  (U.  S.)  20. 

(Citing  and  discussing  St.  Louis  Gaslight  Co.  v.  St.  Louis,  84 
Mo.  202,  and  Miller  v.  Coal  Co.,  31  W.  Va.  836,  contra^  and  con- 
cluding the  statements  therein  were  cfz'c^a.)     «     *     * 

Affirmed,  and  this  opinion  adopted  by  the  court  in  banc,  four 
judges  concurring,  and  two  dissenting. 

Note.  Compare  1888,  Miller  v.  Newberg  Coal  Co.,  31  W.  Va.  836, 13  Am. 
St.  Eep.  903. 

Note:  See,  also,  1832,  Chesapeake,  etc.,  Co.  v.  Bait.  &  0.  E.  Co.,  4 Gill  &  J. 
(Md.)  1,  on  123;  1841,  Commercial  Bank  v.  Lockwood,  2  Harr.  (Del.)  8; 
1844,  State  Bank  v.  Wrenn,  3  Sm.  &  M.  (Miss.)  791 ;  1845,  Greeley  v.  Smith, 
3  Story  567,  658;  1846,  Gallipolis  Bank  v.  Trimble,  6  B.  Men.  (Ky.)  599,  601; 
1870,  LaGrange,  etc.,  R.  Co.  v.  Rainey,  47  Tenn.  (7  Cold.)  420;  1878, 
Sturges  V.  Vanderbilt,  73  N.  Y.  384,  390;  1880,  Eagle  Chair  Co.  v.  Kelsey, 
23  Kan.  632;  1885,  Asheville  Div.  No.  15  v.  Astor,  92  N.  C.-578,  585;  1888, 
People  V.  Anderson,  etc.,  Co.,  76  Cal.  190;  1891,  Logan  v.  Western,  etc.,  E. 
Co.,  87  Ga.  533. 


Sec.  241.     Happening  of  a  condition  or  contingency  prescribed 
by  the  charter. 

BROOKLYN  STEAM  TRANSIT  CO.  v.  CITY  OP  BROOKLYN.* 

1879.     In  the  Court  of  Appeals  of  New  York.     78  N.  Y.  Rep. 

52^4-535- 

[Suit  by  tfie  transit  company  to  restrain  the  city  from  interfering  with 
it  in  constructing. its  road  in  the  city  streets.  The  charter  of  1871  pro- 
vided that  "unless  said  transit  company  be  organized,  and  at  least  one 
mile  of  such  railroad  *  *  *  be  laid  within  three  years"  after  the  pas- 

'  Statement  much  abridged ;  arguments  and  much  of  opinion  on  other  points 
omitted. 
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sage  of  the  act,"all  the  powers, rights  and  franchises  herein  granted  shall 
b?  deemed  forfeited  and  terminated."  A  supplementary  act  in  1873 
provided  forthe  construction  "as  provided  in  the  original  act,"  and  en- 
acted "the  time  for  the  construction  of  the  one  mile  of  railroad  *  *  * 
is  hereby  extended  to  the  fourth  day  of  July,  1876.  No  road  was  con- 
structed till  June,  1878,  when  a  mile  was  laid  upon  the  surface  of  a 
portion  of  its  route  outside  of  Brooklyn,  and  about  the  same  time  op- 
erations were  begun  in  the  city,  when  it  was  prevented  from  proceed- 
ing further  by  the  city.     Judgment  below  for  defendant.] 

Earl,  J.  ,  *  *  *  The  claim  of  the  defendant  is  that  the  plaintiff 
lost  its  corporate  existence  by  not  building  the  one  mile  of  its  road 
before  the  expiration  of  the  time  limited,  to  wit,  July  4,  1876. 

The  general  principle  is  not  disputed  that  a  corporation,  by  omit- 
ting to  perform  a  duty  imposed  by  its  charter,  or  to  comply  with  its 
provisions,  does  not  if  so  facto  lose  its  corporate  cha;racter  or  cease  to 
be  a  corporation,  but  simply  exposes  itself  to  the  hazard  of  being  de- 
prived of  its  corporate  character  and  franchises  by  the  judgment  of 
the  court  in  an  action  instituted  for  that  purpose  by  the  attorney-gen- 
eral in  behalf,  of  the  people ;  but  it  can  not  be  denied  that  the  legisla- 
ture has  the  power  to  provide  that  a  corporation  may  lose  its  corpo- 
rate existence  without  the  intervention  of  the  courts  by  any  omission  of 
duty  or  violation  of  its  charter  or  default  as  to  limitations  imposed, 
and  whether  the  legislature  has  intended  so  to  provide  in  any  case 
depends  upon  the  construction  of  the  language  used.  Here  the  lan- 
guage used  shows  that  the  legislature  intended  to  make  the  continued 
existence  of  the  plaintiff  as  a  corporation  depend  upon  its  compliance 
with  the  requirements  of  section  seventeen  of  the  original  act.  In 
case  of  non-compliance  the  act  itself  was  to  cease  to  have  any  opera- 
tion, and  all  the  powers,  rights  and  franchises  thereby  granted  were 
to  be  "deemed  forfeited  and  terminated."  There  was  to  be  not 
merely  a  cause  of  forfeiture  which  could  be  enforced  in  an  action  in- 
stituted by  the  attorney-general,  but  the  powers,  rights  and  franchises 
were  to  be  taken  and  treated  as  forfeited  and  terminated. 

At  the  end  of  time  limited  the  corporation  was  to  come  to  an  end, 
as  if  that  were  the  time  limited  in  its  charter  for  its  corporate  exist- 
ence. A  precise  authority  for  this  construction  of  this  statute  is  found 
in  the  case  of  the  Brooklyn,  Winfield  and  Newton  Railroad  Com- 
pany (72  N.  Y.  245).  That  company  was  organized  under  the  gen- 
eral railroad  act  of  1850,  as  amended  by  the  act,  chapter  775  of  the 
law  of  1867.  By  the  last-named  act  it  is  provided  that  "if  any  cor- 
poration formed  under  the  general  act  shall  not,  within  five  years 
after  its  articles  of  association  are  filed  and  recorded,  begin  the  con- 
struction of  its  road  and  expend  thereon  ten  per  cent,  on,  the  amount 
of  its  capital,  or  shall  not  finish  its  road  and  put  it  in  operation  in  ten 
years  from  the  time  of  filing  its  articles  of  association,  as  aforesaid, 
its  corporate  existence  and  powers  shall  cease."  Tha:t  company  had 
not  begun  the  construction  of  its  road  within  the  time  limited,  and  it 
was  held  that  it  had  lost  its  corporate  existence,  and  the  same  view 
was  emphatically  reiterated  when  a  similar  case  of  the  same  company 
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was  again  before  this  court  (75  N.  Y.  335).  It  was  held  that  the 
statute  executed  itself,  and  that  the  intervention  of  the  courts  in  an 
action  instituted  by  the  attorney-general  was  not  necessary.  The 
language  of  limitation  used  in  section  seventeen  of  the  act  of  .1871, 
more  plainly  if  possible  indicates  the  legislative  intention,  that  a  fail- 
ure to  comply  with  the  limitations  should  put  an  absolute  end  to  the 
corporation,  than  the  language  used  in  the  act  1867. 
Judgment  for  defendant  affirmed.     *     *     • 

Note.  See,  1839,  Crease  v,.  Babcock,  23  Pick.  CMass.)  335,  34  Am.  Dec.  61; 
1857,  Mobile,  etc.,  E.  v.  State,  29  Ala.  573 ;  1869,  N.  Y.,  etc.,  R.  Co.  v.  Boston, 
etc.,  R.  Co.,  36  Conn.  196;  1873,  Oakland  R.  Co.  v.  Oakland,  45  Cal.  365; 
1885,  Commw.  v.  Lykens  W.  Co.,  110  Pa.  St.  391 ;  1888,  Atchison,  etc.,  R.  Co. 
V.  Nave,  38  Kan.  744,  5  Am.  St.  Rep.  800;  1889,  Elizabethtown  Gas  L.  Co.  v. 
Green,  46  N.  J.  Eq.  118;  1892,  Houston  v.  Houston  Belt  R.  Co.,  84  Tex.  581, 
590;  1892,  Ford  v.  Kansas  City,  etc.,  R.  Co.,  52  Mo.  App.  439;  1894,  Belle- 
ville v.  City,  etc.,  R.  Co.,  152  111.  171,  26  L.  R.  A.  681. 

And  compare,  1872,  Flint  and  Fentonville  P.  R.  Co.  v.  Woodhull,  25  Mich. 
99,  supra,  p.39R:  1877;Wallamet,  etc.,  Co.  v.  Kittridge,  5  Saw.  44;  1896,  N.  Y. 
L.  I.  &  B.  Co.  y.  Smith,  148  N.  Y.  540;  1897,  State  v.  Spartanburg,  etc.,  R. 
Co.,  51  S.  C.  129,  28  S.E.  Rep.  145. 


Sec.  242.     Death  of  members.  ' 

McGINTY  V.  ATHOL  RESERVOIR  COMPANY.* 

1892.     In   the   Supreme    Judicial    Court    of   Massachusetts. 
155  Mass.  Rep.  183-188. 

[Action  by  McGinty  for  damages  for  personal  injury  done  him 
while  in  employ  of  the  defendant.  Suit  was  brought  originally 
against  certain  individuals  who  pleaded  in  abatement  that  the  injury 
was  done,  if  at  all,  by  the  reservoir  company,  a  corporation  of  which 
they  were  members.  Plaintiff  then  amended  his  writ  and  substituted 
the  reservoir  company  as  defendant,  alleging  it  to  be  a  corporation. 
This  the  reservoir  company  denies.  It  appears  that  three  persons 
named  and  their  associates,  by  an  act  of  1854,  were  "made  a  corpo- 
ration by  the  name  of  the  Athol  Reservoir  Co.,"  the  capital  stocknot 
to  exceed  $10,000,  to  be  issued  only  at  a  par  value  per  share  to  be 
fixed.  One  of  the  persons  named,  without  objection  from  the  others, 
and  seven  persons  not  named,  met  and  accepted  the  act  of  incorpora- 
tion, organized  and  commenced  business  under  it.  Whether  or  not 
there  was  a  corporation  was  left  to  the  jury  who  found  for  the  plaintiff, 
and  defendant  accepted.] 

Morton,  J.  *  *  *  It  is  clear  that  the  persons  who  took  part 
in  these  proceedings  became  a  corporation  under  the  narne  of  the 
Athol  Reservoir  Company.  Chester  Glass  Co:  v.  Dewey,  16  Mass. 
94  ;  Walworth  v.  Brackett,  98  Mass.  98  ;  Hawes  v.  Anglo-Saxon  Pe- 
troleum Co.,  loi  Mass.  385,  393;  Minor  V.  Mechanics'  Bank,  i  Pet. 
'  Statement  abridged,  and  only  part  of  opinion  given. 
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46;  Frost  V.  Frostburg  Coal  Co.,  24  How.  278.  It  is  true  that  none 
of  the  capital  stock  has  been  issued.  Something  in  the  nature  of  cap- 
ital or  joint  stock  has  been  paid  in,  and  has  been  expended  by  the 
company  in  the  construction  of  its  dams ;  but  neither  the  paying  in 
nor  the  issuing  of  it  was  a  condition  precedent  to  the  existence  of  the 
corporation.  See  cases  supra.  Nothing  in  the  act  of  incorporation, 
nor  in  chapters  38  and  44  of  the  Revised  Statutes  referred  to  in  it, 
required  either  to  be  done  as  precedent  to  the  formation  of  the  corpo- 
ration. As  soon,  therefore,  as  the  act  of  incorporation  was  accepted 
and  an  organization  effected  the  grant  from  the  state  took  effect,  and 
the  corporation  began  to  exist. 

It  is  contended,  however,  that  all  the  persons  named  in  the  act  of 
incorporation,  and  who  took  part  in  the  organization,  are  dead;  that, 
no  stock  having  been  issued,  there  was  no  provision  for  a  succession 
of  members ;  and  that  therefore  the  corporation  has  been  dissolved 
by  operation  of  law.  Undoubtedly  a  corporation  may  be  dissolved 
by  the  death  of  all  its  members.,  or  by  the  loss  of  an  integral  part  of 
its  organization.,  so  that  the  exercise  of  its  corporate  functions  can 
not  be  restored.  Penobscot  Boom  Co.  v.  Lamson,  16  Maine  224, 
231.  But  it  appears  that  the  company  has  met  annually  since  its 
organization  and  elected  officers,  and  has  from  time  to  time,  as  occa- 
sion required,  held  special  meetings ;  that  it  built  and  has  maintained 
the  dam,  which  it  was  chartered  especially  to  build,  and  has  built  two 
others,  and  had  voted  to  build  and  was  constructing  the  dam  on  which 
the  plaintiff  was  injured;  that  it  has  taken  in  the  corporate  name  a 
deed  of  the  land  on  which  the  dam  authorized  by  the  act  was  built, 
and  also  deeds  of  certain  rights  of  flowage ;  and  that  it  has  transacted 
other  business  that  was  incident  to  and  grew  out  of  the  purpose  for 
which  it  was  chartered. 

There  can  be  no  reasonable  doubt  that  the  persons  interested  have 
believed  that  they  were  acting  and  have  intended  to  act  as  a  corpora- 
tion, and  they  should  be  held  to  be  one  unless  there  are  insuperable 
difficulties  in  the  way.  We  do  not  think  there  are.  The  corporation 
was  established  for  the  purpose  of  constructing  and  supporting  a  res- 
ervoir to  supply  the  mills  on  the  stream  below  it.  Before  the  act  of 
incorporation  was  passed  a  number  of  mill-owners  on  the  stream  had 
associated  themselves  together  by  an  agreement  bearing  date  April 
26,  1853",  for  the  purpose  of  constructing  and  maintaining  a  reservoir 
across  it.  The  agreement  provided  among  other  things,  "that  thc^se 
who  may  hereafter  have  their  (the  parties)  respective  estates  in  the 
mills,  mill-dams  and  mill  privileges,  shall  succeed  to  their  rights  and 
be  subject  to  their  duties  respectively  in  the  reservoir;"  that  the  busi-» 
ness  of  the  association  should  be  under  the  control  of  the  association, 
and  that  the  proprietors  of  each  of  the  several  mill-dams  who  were 
parties  to.  said  agreement  should  be  entitled  to  a  voice  in  all  the  busi- 
ness of  the  association  equal  to  the  proportion  of  the  expenses  which 
such  dam  was  to  pay ;  and  that  dam-owners  who  were  not  parties 
might  become  such  at  any  time  by  paying  their  reasohable  proportion 
of  the  expenses.     By  article  6  of  its  by-laws  the  corporation  adopted 
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"as  the  basis  of  their  association  the  articles  of  agreement  made  and 
entered  into  by  the  members  thereof  as  proprietors  of  mills,  bearing 
date  April  26,  1853."  Article  5  of  the  by-laws  provided  that  the 
capital  stock  should  consist  of  $2,500  divided  into  shares  of  $25  each, 
and  that  the  money  already  advanced  for  the  purpose  of  the  associa- 
tion should  go  in  part  payment  for  the  shares.  It  is  clear  that  the 
corporation  succeeded  to  and  took  the  f  lace  of  the  association.  The 
members  of  the  latter  became  and  were  members  of  the  former^  and 
the  evident  intention  was  that  as  the  tnembers  of  the  corf  oration  died 
or  conveyed  their  mills,  mill-dams,  or  mill  privileges,  those  who  suc- 
ceeded to  their  respective  estates  as  heirs  or  purchasers  should  become 
members  of  the  corporation  in  their  stead,  and  succeed  to  their  re- 
spective interests  in  it.  The  uniform  practice  since  the  corporation 
was  formed  shows  that  this  was  and  has  been  the  understanding. 

Ordinarily,  membership  in  a  private  trading  corporation  arises  from 
the  ownership  of  stock  which  has  been  issued  by  it,  but  it  is  not  al- 
ways so.  In  re  Philadelphia  Savings  Institution,  i  Whart.  461. 
Shares  might  have  been  issued  in  the  present  case,  or  could  be  issued 
now.  Instead  of  issuing  shares,  however,  the  members  in  substance 
agreed  that  their  rights  in  the  joint  or  capital  stock  of  the  corporation 
should  pass  with  the  mills,  mill-dams  and  mill  privileges,  thus  con- 
fining the  membership  to  persons  directly  interested  in  the  mainte- 
nance of  the  dams.  In  the  absence  of  any  restriction  in  the  charter, 
we  think  that  in  the  case  of  a  corporation  like  this  there  can  be  no 
valid  objection  to  a  membership  so  constituted,  and  therefore  that  the 
objection  that  the  corporation  has  been  dissolved  by  the  death  of  the 
original  m.em.bers  can  not  be  sustained.  Watuppa  Reservoir  v.  Fall 
River,  134  Mass.  267.     «     *     * 

Exceptions  sustained  upon  other  points. 

Note.    See  Russell  v.  M'Lellan,  14  Pick.  (Mass.)  63. 


Sec.  243.     Loss  of  integral  part. 

PHILIPS  v.  WICKHAM  Et  Al. 

1829.     In   the    Court   of   Chancery    of  New   York,    i  Paige 
(N.  Y.)  Ch.  Rep.  590-601. 

[By  an  act  of  1807,  drainage  commissioners  were  created,  with 
powers  to  cease  on  the  first  Tuesday  in  June,  1808,  at  which  time  the 
owners  of  lands  affected  were  to  meet  at  a  designated  place,  and  se- 
lect other  commissioners  for  one  year,  and  so  on  annually.  In  1828, 
no  election  was  held,  and  the  old  commissioners  continued  to  act. 
In  1829,  new  commissioners, — the  defendants, — were  elected.  Their 
power  was  denied  on  the  ground  that  the  failure  to  elect  in  1828  ter- 
minated their  official  existence.] 

The  Chancellor  (Walworth).  *  *  *  If  a  corporation  con- 
sists of  several  integral  parts,  and  some  of  those  are  gone,  and  the 
remaining  parts  have  no  power  to  supply  the  deficiency,  the  corpora- 
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tion  is  dissolved.  As  in  the  case  in  Rolle  (i  Roll.  Abr.  514,  I.), 
where  the  corporation  was  to  be  composed  of  a  certain  number  o£ 
brothers,  and  a  certain  number  of  sisters,  and  all  the  sisters  were  dead, 
it  was  admitted  that  all  grants  and'  acts  done  by  the  brothers  aft- 
erward were  void ;  for,  after  the  sisters  were  dead,  it  was  not  a  per- 
fect corporation.  But  the  case,  which  is  immediately  afterwards 
stated  by  Rolle,  shows  that  if  the  brothers  had  possessed  the  power 
to  appoint  other  sisters  in  the  place  of  those  who  were  dead,  the  tor- 
poration  rrlight  have  been  revived.  So,  Baron  Comyn  says,  if  a 
corporation  refuses  to  continue  the  election  of  officers  till  all  die  who 
could  make  an  election,  the  corporation  is  dissolved.  (4  Com.  Dig. 
273,  tit.  Franchises,  G.  4. 

The  incapacity  to  receive  or  resuscitate  the  powers  of  a  corporation 
.  may  arise  from  three  causes :  i .  The  absence  of  the  necessary  offi- 
cers who  are  required  to  be  present  when  the  deficiency  is  supplied,  or 
their  incapacity  or  neglect  to  do  some  act  which  is  requisite  to  the 
validity  of  the  appointment,  z.  The  want  of  the  necessary  corpora- 
tors who  are  required  to  unite  in  the  appointment;  and  3.  The  want 
of  the  proper  persons  from  whom  the  appointment  is  to  be  made. 
The  case  of  The  Corporation  of  Banbury,  before  referred  to,  appears 
to  be  one  of  the  first  description.  And  the  case  cited  from  Rolle  and 
that  put  by  Chief  Baron  Comyh,  as  well  as  the  King  v.  Passmore 
(3  Term  Rep.  199),  and  The  Corporation  of  Maidstone  and  The 
Borough  of  Teverton,  referred  to  in  that  case,  all  appear  to  belong  to 
the  two  last  classes  of  cases.  The  statute,  11  Geo.  i,  ch.  4  (15  Stat, 
at  Large  178),  has  provided  for  the  first  class  of  cases,  but  the  sixth 
section  of  the  act  expressly  excludes  the  second  class,  and  no  provis- 
ion is  made  for  cases  of  the  third  class.  The  result  of  an  examina- 
tion of  all  the  cases  on  this  subject  is  the  principle  so  ably  and  suc- 
cessfully contended  for  by  Serjeant  East  in  the  King  v.  Passmore, 
that  if  the  corporators  have  the  power  in  themselves  to  supply  the  de- 
ficiency in  their  body  their  rights  are  not  extinguished  but  only  dor- 
mant. If,  however,  that  power  is  gone,  and  they  can  not  act  until 
the  deficiency  is  supplied,  the  corporation  is  dissolved.  In  the  lan- 
guage of  Lord  Macclesfield,  this  is  not  a  forfeiture  for  non-user,  but  is 
a  consequence  of  law.  "The  corporation  is  dead,  and  not  barely 
asleep."     «     *     * 

[The  court  then  concluded  that  because  of  the  fact  that  the  electors 
could  meet  at  a  fixed  time  and  place  without  the  intervention  of  the 
commissioners,  there  was  nothing  requiring  a  continued  succession  of 
such  commissioners  and  hence  new  commissioners  could  be  elected  at 
any  annual  meeting.] 

Note-.  See  2  Kyd  Cor.  448.  1717,  Banburv's  Case,  10  Mod.  346 ;  1803,  Eex 
V.  Morris,  3  East  213;  1833,  Lehigh  R.  B.  Co.  v.  Lehigh  Coal  Co.,  4  Rawle 
(Pa.)  9;  1838,  State  University  v.  Williams,  9  Gill  &  J.  (Md.)  365,  421,  31 
Am.  Dec.  72;  1854,  State  v.  Vincennes  Univ.,  5  Ind.  77;  1875,  Harris  v.  Mis- 
sissippi V.  R.  Co.,  51  Miss.  602. 
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See.  244.     Surrender. 

THE  MECHANICS'  BANK  v.  HEARD.» 
1867.  In  the  Supreme  Court  op  Georgia.  37  Ga.  Rep.  401^22. 

[Suit. by  Heard  against  the  bank  upon  bills  which  it  refused  to  pay. 
The  sheriff's  return  showed  personal  service  upon  "T.  S.  Metcalf, 
president  of  the  Mechanics'  Bank,"  September  12,  1866.  Metcalf 
put  in  a  traverse  averring  that  he  was  not  at  that  time  president  of 
the  bank,  and  that  it  had  at  a  meeting  of  the  stockholders  on  February 
20,  1866,  duly  called,  and  by  a  unanimous  vote  of  the  directors,  sur- 
rendered the  charter  to  the  state,  and  by  order  of  said  meeting  notice 
of  such  surrender  was  sent  to,  and  received  by,  the  governor  of  the 
state,  thus  dissolving  the  corporation.  The  bank  asked  for  a  special 
jury  to  try  this  collateral  issue,  and  the  court  refused,  allowing  this 
issue  to  be  tried  with  others  in  the  case.  The  jury  found  for  the 
plaintiff.  Among  the  errors  assigned  was  the  refusal  of  a  special  jury 
to  try  the  collateral  issue  as  to  the  surrender  of  the  corporate  exist- 
ence.] 

Harris,  J.  *  *  *  It  can  not  be  denied  that  all  banking  cor- 
porations in  America  are  the  creatures  of  legislative-will,  and  that  no 
power  to  create  such  corporations  belongs  to  either  of  the  other  de- 
partments of  the  state  government.  Nor  can  it  be  denied  that  every 
act  of  the  legislature  creating  a  banking  corporation  upon  its  accept- 
ance becomes  an  executed  contract  between  the 'state  and  corporation. 
This  principle,  decided  in  Dartmouth  College  v.  Woodard,  4  Whea- 
ton  518,  places  plaintiff  ih  error  within  the  protection  of  the  constitu- 
tion of  the  United  States.  Under  such  protection  it  follows  that  the 
act  creating  the  Mechanics'  Bank  as  a  corporation  can  not  be  modified 
or  repealed  by  the  legislature  of  Georgia  without  the  free  assent  of  the 
corporators,  and  then  only  when  such  alteration  or  repeal  does  not 
affect  the  rights  of  its  creditors.  It  may  be  safel}'  asserted  that  the 
legislature,  its  creator,  has  no  power  of  jVj  wj7/ merely  to  dissolve  it. 
As  long  as  it  performs  its  engagement  by  the  act  creating  it,  it  has  a 
corporate  existence  within  the  limit  of  time  fixed  by  the  act  which  can 
not  be  shortened. 

This  brings  us  to  consider  the  grounds  on  which  corporations  (pri- 
vate) could  be  dissolved  at  common  law. 

They  are:  i.  Death  of  the  corporators.  2.  Surrender  of  char- 
ter accepted  and  enrolled.  3.  Forfeiture.  Section  3,  Burrows 
Repts.  1866. 

But  counsel  for  plaintiff  in  error  have  gravely,  and  with  seeming 
earnestness,  asserted  a  dissolution  of  a  corporation  by  a  voluntary  sur- 
render was  unknown  to  the  common  law,  that  such  a  privilege  was 
the  creation  of  our  code,  and  upon  this  assuiription  rests  the  plaintiff's 
case.  Let  us  see  if  it  can  stand  the  test  of  examination.  It  is  said 
of  corporations   created  by  letters-patent  from   the  crown,  that  the 

'  Statement  abridged;  arguments,  part  of  opinion,  and  dissenting  opinion 
of  Walker,  J.,  omitted. 
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king  could  not  ex  mero  inotu  alter  or  resume  his  grant.  It  could  be 
dissolved  upon  the  free  consent  of  the  corporators  surrendering  their 
franchises  under  the  seal  of  the  corporation.  Grant  on  Corporations, 
p.  303.     Rex  V.  Lanier,  Salk.  168;   8  Meeson  and  Welsby,  i. 

Here  then  we  find  that  surrender  was  a  mode  whereby  a  corpora- 
tion might  be  dissolved.  It  was  voluntary^  for  it  proceeded  from 
the_/)"ee  consent  of  the  corporators.  The  franchise  could  not  be  re- 
sumed unless  the  grantees  concurred.  Rex  v.  Lanier,  Salk.  168;  8 
Meeson  and  Welsby,  i.  Thus  v/e  have  the  definition  of  surrender; 
its  characteristic  is  that  it  is  voluntary^  springing  _/>"o»?  the  free  consent 
of  the  corporators.  Can  more  be  necessary  to  satisfy  the  enquirer 
that  a  voluntary  surrender  was  a  mode  whereby  a  dissolution  of  a  cor- 
poration might  be  effected  according  to  the  common  law.?  To  make 
it  complete,  such  surrender  required  the  assent  or  acceptance  of  the 
creator  of  the  corporation,  duly  enrolled  and  of  record.  The  En- 
glish authorities  cited  established  these  doctrines. 

Our  codfe,  in  enumerating  the  grounds  whereby  corporations  are 
dissolved,  but  repeats  those  existing  at  common  law.  "Surrender" 
is  one  of  them.  In  a  subsequent  clause,  voluntary  surrender  is  de- 
fined, thus  clearly  showing  that  in  the  minds  of  the  codifiers  they 
were  one  and  the  same  mode. 

An  identity  is  thus  shown  between  "surrender"  at  common  law, 
ana  the  surrender  or  voluntary  surrender  of  the  code,  proceeding  alike 
from  the  free  will  of  the  corporators.  'Tis  this  which  distinguishes 
them  from  another  mode  of  dissolution  by  forfeiture;  this  last  is  the 
result  solely  of  the  coercion^  compulsion  by  the  judgment  of  a  court. 
In  England  the  surrender  was  required  to  the  made  to  the  creator  of 
the  corporation.  In  Georgia,  the  code  requires  it  to  be  made  to  the 
state,  by  which  the  legislature,  as  the  creator  by  law  of  banking  cor- 
porations, must  necessarily  be  understood.     »     *     * 

Counsel  have  throughout  confounded  the  resolution  to  make  a  sur- 
render with  an  actual  dissolution  of  a  corporation.  These  things  are 
entirely  distinct,  proceeding  from  different  parties.  A  surrender  is 
not  a  dissolution ;  it  is  but  a  mode,  a  way,  a  means  to  an  end.  The 
corporators  consent  to  surrender  their  franchise,  tender  it  back  to  the 
legislature  and  ask  to  be  dissolved  as  a  corporation.  This  is  Xhtixfree 
act  and  proceeds  from  one  party  to  the  contract.  If  the  surrender  is 
formal  under  the  seal  of  the  corporation  and  the  legislature,  the  other 
party  to  the  contract  in  behalf  of  the  state  accepts  it  by  an  act  or  or- 
dinance in  some  authoritative  form,  and  that  is  authenticated  as  law 
and  ordinances  usually  are,  then.,  and  not  till  then,  is  the  dissolution 

of  the  corporation  upon  surrender  and  the  evidence  of  it  complete. 

*     *     « 

Now  corporations  in  Great  Britain  were  created  either  by  virtue  of 
the  royal  prerogatives  or  by  act  of  parliament;  if  by  the  crown,  by 
letters-patent  under  its  'seal  and  duly  enrolled;  if  by  parliament,  by' 
an   act  of   the   three  estates  duly  enrolled   and  with  the   great  seal 
attached. 

In  the  case  of  crown  grants,  when  dissolved  upon  surrender  by  the 
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grantees,  the  acceptance  of  the  king  of  such  surrender  was  required 
to  be  enrolled  and  of  record.  3  Burr.  Rep.  1866;  'i  Wooddeson's 
Lectures,  500;  i  Salk.  Rep.  191.  Parliamentary  could  only  be  dis- 
solved by  act  of  parliament.     See  Grant  on  Corporations. 

The  foregoing  are  familiar  principles  regulating  the  creation  and 
dissolution  of  corporations,  and  they  are  in  accordance  with  a  maxim 
pervading  the  common  law  in  other  departments.  Nihil  tarn  conven- 
iens est  naturali  aequitati  quant  unum  quoque  dissolet  eo  ligamine 
quo  ligatum  est. 

Again,  "a  corporation  aggregate  may  surrender  and  in  that  way 
dissolve  itself,  iut  then  the  surrender  must  be  accepted  by  government, 
and  be  made  by  some  solemn  act  to  render  it  complete."  2  Kent's 
Com.  209. 

An  act  of  the  legislature  repealing  the  act  of  incorporation,  passed 
with  the  assent  of  the  corporators,  would  undoubtedly  be  sufficient 
to  effect  a  dissolution.     Revere  v.  Boston  Copper  Co.,  15  Pick.  R. 

351- 

The  surrender  must  be  by  a  formal  act  of  the  corporation  under 
seal ;  and  it  can  not  avail  hut  by  an  acceptance  of  such  surrender  by 
an  enrolled  act  or  law.  There  must  be  the  same  agreement  to  dissolve 
as  to  make.  The  power  in  a  corporation  to  dissolve  by  its  own  act 
is  too  dangerous  to  be  supposed  to  exist.  See  Boston  Glass,  Co.  v. 
Langdon,  34  Pickering  Rep.  49. 

In  this  countiy,  where  corporations  are  usually  created  by  act  of 
the  legislature,  no  mode  of  surrender  is  pointed  out  by  the  books  as 
necessary  to  be  pursued,  differing  from  that  in  England,  where  cor- 
porations are  usually  created  by  charter  from  the  crown.  It  is  said  a 
surrender,  if  accepted,  will  be  sufficient.  Angell  and  Ames  on  Cor- 
porations, 638;  2  Kent.  Com.   250;    15  Pick.  Rep.  351. 

As  the  identity  of  surrender  at  common  law  as  a  mode  of  dissolu- 
tion of  a  corporation,  with  the  surrender  defined  by  the  code,  can  not 
but  be  conceded  by  every  lawyer  who  will  take  the  trouble  of  investi- 
gating the  subject;  and  no  mode  or  form  is  prescribed  by  the  code  as 
necessary  to  be  pursued  in  order  to  make  it  effectual,  there  seems  to 
me  no  escape  from  the  necessity  of  alleging,  and,  in  support  of  such 
allegation,  exhibiting,  some  act  or  ordinance  of  the  legislature,  ap- 
proved by  the  governor,  assenting  to  or  accepting  the  proposed  sur- 
render of  their  franchise  by  the  Mechanics'  Bank. 

A  dissolution  at  the  will  of  corporators  would  leave  no  evidence  of 
the  surrender  but  the  entry  of  the  resolution  of  the  corporators  on  the 
minutes  of  the  bank,  and  when  thus  dissolved  who  can  say  where  will 
be  the  depository  of  the  minutes  ? 

In  fine  the  proposition  of  plaintiff  in  error  involves,  besides  what 
has  been  said  in  reference  to  it,  this  striking  inequality,  that  a  law 
containing  a  contract  of  the  highest  importance  between  'the  corpora- 
tion and  the  state  may  be  set  aside  and  annulled  at  the  will  of  the 
corporators  by  a  mere  resolution,  notice  of  which  is  given  to  the  gov- 
ernor, whilst  the  state  can  not  alter  or  repeal  that  law,  or  resume  the 
franchises  granted,  or  compel  their  delivery  up  or  cause  a  dissolution 
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of  that  corporation,  but  upon  some  ground  of  forfeiture  judicially  es- 
tablished, and  the  judgment  thereon  of  a  competent  court.  Such  ine- 
quality between  the  rights  of  contracting  parties  as  flows  from  the 
position  of  plaintiff's"  counsel  demonstrates  the  absurdity  of  such 
position.     *     *     * 

Affirmed. 

Note.    See  note  to  §  246. 


Sec.  245.    Same. 

MEECHANTS'  and  PLANTERS'  LINE  v.  WAGANER.' 

1882.     In  -the    Supreme    Court    of  Alabama.     71    Ala.  Rep. 

■  581-589. 

[Bill  filed  in  1882  by  Waganer  and  others,  as  shareholders  in  the 
line  corporation  asking  for  a  dissolution  of  the  corporation,  and  to 
hold  the  directors  thereof  personally  liable  for  misconduct  and  mis- 
management. The  corporation  was  organized  in  November,  1879, 
and  by-laws  were  adopted,  one  of  which  provided,  "This  corporation 
shall  be  dissolved  January  i,  1881."  These  were  made  part  of  the 
bill ;  to  this  a  demurrer  was  filed,  on  the  ground  that  the  corporation 
was  dissolved  before  the  suit  was  brought.  The  demurrer  was  over- 
ruled in  the  lower  court  and  this  is  the  error  assigned.] 

Stone,  J.  *  *  *  In  Ang.  &  Ames  on  Corp.,  §  766,  after  enumer- 
ating se,veral  modes  by  which  corporations  may  be  dissolved,  the  authors 
say:  "To  these  rnodes  of  dissolution  may  be  added  one  grown  to  be 
quite  common  in  this  country :  the  dissolntion  of  a  corporation  by  expi- 
ration of  the  term  of  its  duration,  limited  by  charter  or  general  law.'.' 
And  in  section  772  the  same  authors  say:  "In  this  country,  the  power  of 
a  private  corporation  to  dissolve  itself  by  its  own  assent  seems  to  be  as- 
sumed by  nearly  all  the  judges  who  touch  upon  the  point."  Many 
authorities  are  cited  in  support  of  this;  but  the  authors  add:  "It 
would  seem  that,  as  there  are  two  parties  to  the  charter  compact,  the 
assent  of  both  would  be  necessary  to  the  abrogatioii  of  the-  contract." 
In  Tread  well  v.  Salisbury  Manuf.  Co.,  7  Gray  393,  the  Supreme 
Court  of  Massachusetts  held  that  corporations  of  a  private  nature, 
established  solely  for  manufacturing  purposes,  may  by  vote,  even  of 
a  majority  of  their  members,  wind  up  their  business  and  close  their 
operations,  if  they  elect  to  do  so.  It  will  be  observed  that  this  right 
is  placed  on  the  ground  that  the  corporation  was  purely  of  a  private 
nature,  in  which  the  public  could  not  be  supposed  to  have  any  inter- 
est. Between  such  corporation  and  any  joint  adventure  in  which 
parties  may  associate  themselves,  there  can  be  little  or  no  difference, 
so  far  as  the  rights  of  the  public  are  concerned.     *     *     » 

We  hold  that  the  stockholders  of  this  corporation  had  the  power  to 
dissolve  it,  without  obtaining  the  consent  of  the  state.  This  princi- 
ple was  so  announced  in  Savage  v.  Walshe,  26  Ala.  619.  See,  also, 
M.  &  O.  R.  Co.  v.  State,  29  Ala.  573 ;  McLaren  v.  Pennington,  I 
Paige  102;  Enfield  Toll  Bridge  Co.  v.  Conn.  Riv.  Co.,  7  Conn.  45; 

'  Statement  much  abridged,  and  only  part  of  the  opinion  given. 
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Slee  V.  Bloom,  19  Johns.  456;  Canal  Co.  v,  R.  Co.,  4  Gill  &  Johns, 
l;  Mclntyre  Poor  School  v.  Zanesville  Canal  Co.,  9  Ohip  203; 
Mumma  v.  Potomac  Co.,  8  Pet.  281. 

In  the  very  act  of  organizing  this  corporation  the  stockholders,  by  a 
by-law,  fixed  the  term  of  its  duration.  Their  language  was,  it  shall 
be  dissolved  on  the  first  day  of  January,  18S1.  A  more  solemn  agree- 
ment and  compact  could  not  be  entered  into.  We  can  not  know  that 
in  the  absence  of  that  compact  the  corporation  ever  would  have  been 
organized,  or  its  duties  entered  upon.  We  hold  that  such  stipulation, 
embodied  in  the  original  compact,  is  at  least  as  obligatory  oh  the  stock- 
holders as  a  resolution  afterwards  adopted  would  be.  This  put  an 
end  to  the  corporation,  as  a  corporation  Janua^  i,  1881.      *    *    * 

[Considered,  however,  as  a  bill  to  settle  accounts  of  a  dissolved 
corporation  and  of  its  successor,  a  quasi  joint  stock  company  resulting 
from  a  continuance  of  the  business  in  the  same  way  after  dissolution, 
there  was  no  substantial  error  in  overruling  the  demurrer.     Affirmed.] 

Note.    See  note  to  §  246. 


Sec.  246.     Non-user,  insolvency  and  surrender. 
SLEE  v.  BLOOM  and  Others.' 

1821.     In  Court  of  Chancery.     1822.     In  the  Court  of   Er- 
rors, New  York.     5  Johns.  Ch.  (N.  Y.)    Rep.    366-388,  19 
Johns.  (N.  Y.)  456-486,  10  Am.  Dec.  273. 

[Bill  in  equity  by  Slee  against  Bloom  et  al.,  filed  in  1819.  It 
showed  that  Slee  had  been  the  owner  of  a  cotton  mill  in  New  York, 
and  in  order  to  provide  additional  funds  he,  in  1814,  induced  ^loom 
and  others  to  unite  with  him  in  the  formation  of  a  corporation  for  the 
purpose  of  purchasing  and  operating  the  mill.  The  corporation  was 
formed  under  the  New  York  Act  of  181 1,  with  a  capital  stock  of 
$60,000.  After  organization  Slee  proposed  to  sell  the  mill  for  $30,- 
900,  which  was  accepted,  and  172  shares' of  $100  each,  full  paid, 
were  issued  to  him  in  part  payment,  leaving  $13,700  yet  due.  From 
time  to  time  calls  were  made  upon  the  other  shares  to  the  extent  of 
50  per  cent,  but  only  a  small  part  was  paid.  In  December,  1815,  in 
order  to  carry  on  the  business,  $10,000  were  borrowed,  upon  the 
individual  note  of  Slee,  due  in  one  year,  indorsed  as  surety  by  Bloorn 
and  the  other  directors.  In  order  to  protect  them  Slee  executed  to 
them  a  penal  bond  in  the  sum  of  $20,000,  with  power  to  confess 
judgment  against  him,  which  they  did  in  June,  1816.  In  October,  1816, 
it  was  determined  to  discontinue  business,  and  Slee,  as  superintend- 
ent, was  directed  to  wind  up  the  affairs  and  dispose  of  the  company's 
property,  and  upon  the  report  of  a  committee  appointed  for  that  pur- 
pose it  was  found  that  the  company  then  owed  Slee  $23,493  (ihclud- 
'ing  the  note),  and  for  security  executed  its  penal  bond,  with  power 

'  Only  parts  of  opinions  of  Chancellor  Kent  and  Spencer,  Ch.  J.,  are  given. 
Arguments  are  omitted. 
56— WiL.  Cases. 
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to  take  judgment  against  the  company  for  $46,986.  In  May,  1817, 
Slee  took  judgment  upon  this,  with  stay  till  October,  1817.  In 
August,  1817,  it  was  resolved,  with  the  assent  of  Slee,  that  all  share- 
holders who  paid  up  the  50  per  cent,  of  subscriptions  called  for 
should  be  exempt  from  further  liability.  But  few  paid,  and  in  Novem- 
ber, 1817,  against  the  protest  of  Slee,  it  was  resolved  that  those  who 
paid  30  per  cent,  of  their  stock  should  be  entirely  relieved.  Most  of 
the  delinquents  did  this  and  wholly  abandoned  the  corporation.  No 
shareholders  and  no  directors'  meetings  were  held  after  May  and  De- 
cember, 1817,  respectively.  Slee  being  unable  to  pay  the  note  when 
due  Bloom  and  others  paid  it,  and  in  October,  181 7,  issued  execution 
against  Slee,  wherebj^his  land  to  value  of  $9,000,  and  his  interest  in 
the  corporate  property,  became  liable  to  sale.  In  order  to  save  him- 
self he  took  out  execution  against  the  company,  allowed  $4,105  re- 
ceived upon  calls  to  be  paid  to  Bloom  and  the  rest,  and  procured  one 
E.  to  become  surety  for  the  balance  due  on  the  note,  by  assigning  to 
E.  his  property  and  the  avails  of  his  execution  against  the  company, 
whereupon  Bloom  et  al.  gave  up  the  note  and  were  discharged  from 
liability  upon  it.  The  sale  of  the  corporate  property  under  execution 
February  i,  18 18,  netted  only  $460,  leaving  (after  crediting  the 
$4,105  as  payment)  over  $18,000  yet  due,  which  Slee  alleged  he  had 
no  way  of  obtaining  unless  the  stockholders  should  be  compelled  to  pay 
their  subscriptions.  The  statute  provided  "that  for  all  debts  which 
shall  be  due  and  owing  by  the  company  at  the  time  of  dissolution^  the 
persons  then  composing  the  company  shall  be  individually  responsible 
to  the  extent  of  their  respective  -shares  of  stock  in  said  company  and 
no  further." 

Most  of  the  material  facts  were  admitted  by  Bloom  et  al.,  and  the 
chancellor  dismissed  the  bill  and  appeal  was  taken.  Part  of  the  chan- 
cellor's opinion  (5  Johns.  Ch.  377  et  seq.')  is  as  follows]  : 

Kent,  C.  *  *  *  The  first  and  leading  question  in  the  case  is 
whether  the  corporation  is  dissolved,  so  as  to  enable  the  plaintiff  to 
call  upon  the  individual  members.  It  will  not  be  disputed  that  with- 
out such  a  provision  in  the  statute  the  individuals  would  not  be  re- 
sponsible in  their  private  property,  either  before  or  after  the  dissolu- 
tion of  the  company  for  corporate  debts.  The  facts  from  which  an 
actual  dissolution  is  inferred  are,  that  the  stockholders  have  not 
elected  trustees  since  April,  1817,  and  that  the  trustees  have  not  met 
as  a  body  since  the  31st  of  Decetnber,  1817,  and  that  all  the  cor- 
porate property,  real  and  personal,  was  sold  on  an  execution  issued 
in  the  name  and  at  the  instance  of  the  plaintiff  on  the  ist  of  February, 
1818,  and  that  the  members  have  since  abandoned  all  attention  to  the 
institution.     *     *     * 

The  omission  to  elect  new  trustees  in  1818  and  1819  did  not,  of 
itself,  work  a  dissolution  according  to  the  opinion  of  the  supreme 
court  in  the  case  of  the  People  v.  Runkle  (9  Johns.  Rep.  147),  and 
by  the  authority  of  the  cases  there  "referred  to,  a  corporate  election 
after  the  year  would  be  good,  upon  general  principles  of  law,  if  an 
integral  part  of  the  corporation  remained,  and  the  officers  already  in 
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would  continue  to  be  good  officers  after  the  year,  and  until   others 
were  elected.     »     «     » 

The  members  of  the  corporation,  who  are  the  integral  part  of  it, 
are  in  esse,  and  I  see  no  difficulty  in  a  future  meeting  of  the  last 
elected  trustees,  and  in  a  new  election  of  trustees  to  be  ordered  and 
prescribed.     »     *     « 

A  corporation  aggregate  may  be  dissolved  within  the  period  pre- 
scribed by  its  charter  in  certain  modes  and  upon  certain  events,  none 
of  which  have  occurred  in  this  case.  It  may  be  dissolved  if  it  be- 
come incapable  of  continuing  its  corporate  succession  or  executing 
its  corporate  functions,  as  by  the  death  of  all  its  members  or  the  de- 
struction of  an  integral  part  of  it,  or  it  may  be  dissolved  by  surrender 
of  its  franchises  into  the  hands  of  the  government,  or  by  forfeiture  of 
its  charter  through  abuse  or  neglect  of  its  franchises.  The  last  is  the 
alleged  ground  of  forfeiture  in  this  case ;  but  I  apprehend  that  the 
forfeiture  in  such  case  must  be  judicially  ascertained  and  declared,  and 
that  the  power,  which  may  have  been  abused  or  abandoned,  can  not 
be  taken  away  but  by  regular  process.  The  judgment  in  such  cases 
is,  that  the  parties  be  ousted  or  that  the  liberty  be  seized  into  the 
hands  of  the  government.  (Rex  v.  Stevenson,  Yelv.  190.)  This 
subject  underwent  great  and  learned  discussion  in  the  case  of  the 
King  v.  Amery,  in  the  K.  B.  (2  Term  Rep.  515),  and  it  was  decided 
by  that  court  as  the  result  of  the  investigation,  that  a  corporation  may 
be  dissolved  and  its  franchises  lost  by  non-user  or  neglect ;  but  it  was 
assumed  as  an  undeniable  proposition  that  the  default  was  to  be  judi- 
cially determined  in  a  suit  instituted  for  the  purpose.     *     *     « 

Assuming  the  charges  in  the  bill  in  this  case  to  be  true,  Lord 
Kenyon  points  out  the  proper  remedy:'  It  is  by  the  judicial  process 
of  scire  facias ;  and  I  believe  that  there  is  no  instance  of  calling  in 
question  the  rights  of  a  corporation  as  a  body,  for  the  purpose  of  de- 
claring its  franchises  forfeited  and  lost,  but  at  the  instance  and  on  be- 
half of  the  government.     »    *     * 

(Citing  Rex  v.  Passmore,  3  T.  R.  199  ;  Commw.  v.  Union  Ins.  Co., 
5  Mass.  230;  Atty.-General  v.  Utica  Ins.  Co.,  2  Johns.   Ch.  389.) 

I  conclude,  therefore,  that  the  corporation  is  still  subsisting  in  judg- 
ment of  law,  and  that  this  court  is  not  authorized  from  anything  that 
appears  in  the  case  to  consider  the  corporation  dissolved.  It  follows, 
then,  that  the  bill  against  individual  members  for  a  corporate  debt 
can  not  be  sustained.     *     *     * 

Spencer,  Ch.  J.  (In  Court  of  Errors,  19  Johns.  *473).  With  the 
most  profound  and  undissembled  respect  for  the  Chancellor,  I  am 
constrained  to  differ  from  the  opinion  held  by  him  that  this  corpora- 
tion is  not  dissolved. 

The  object  and  intention  of  the  legislature  in  authorizing  the  asso- 
ciation of  individuals  for  manufacturing  purposes  was,  in  effect,  to 
facilitate  the  formation  of  partnerships  without  the  risks  ordinarily  at- 
tending them,  and  to  encourage  internal  manufactures.  There  is 
nothing  of  an  exclusive  nature  in  the  statute;  but  the  benefits  from  as- 
sociating and  becoming  incorporated,  for  the  purposes  held  out  in  the 
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act,  are  offered  to  all  who  will  conform  to  its  requisitions.  There  are 
no  franchises  or  privileges  which  are  not  common  to  the  whole  com- 
munity. In  this  respect,  incorporations  under  the  statute  differ  from 
corporations  to  whom  some  exclusive  or  peculiar  privileges  are 
granted.  The  only  advantages  of  an  incorporation  under  the  statute 
over  partnerships,  and  the  only  substantial  difference  between  them, 
consists  in  a  capacity  to  manage  the  affairs  of  the  institution  by  a  few 
and  select  agents,  and  by  an  exoneration  from  any  responsibility 
beyond  the  amount  of  the  individual  subscriptions. 

In  coming  to  the  conclusion  that  the  corporation  in  this  case  is 
dissolved,  I  lay  out  of  the  case  everything  of  misuser,  or  non-user, 
excepting  the  influence  which  the  fact  of  non-user  may  have  as  evi- 
dence, connected  with  other  facts,  to  show  the  renunciation  of  the 
corporate  rights.  Upon  the  authorities,  and  for  the  reasons  given  by 
the  chancellor,  misuser  or  non-user  can  not  be  relied  on  as  a  substan- 
tive and  specific  ground  of  a  dissolution.  The  ground  on  which  I 
place  my  opinion,  that  the  corporation  is  dissolved,  is,  that  they  have 
done,  and  suffered  to  be  done,  acts  equivalent  to  a  direct  surrender. 
The  chancellor  concedes,  and  it  does  not,  in  my  judgment,  admit  of 
a  doubt,  that  a  corporation  may  be  dissolved  by  a  surrender  of  all' 
their  corporate  rights. 

In  2  Kyd  on  Corp.  467  the  rational  and  true  rule  is  laid  down.  He 
says,  "the  rule  adopted  in  all  the  cases  which  have  occurred  on  this 
question  seems  to  have  been  this,  that  wliere  the  effect  of  the  sur- 
render is  to  destroy  the  end  for  which  the  corporation,  or  the  corpo- 
rate capacity,  was  instituted,  the  corporation,  or  the  corporate  capac- 
ity, is  itself  destroyed;"  and  we  have  the  high  authority  of  Lord 
Coke  to  the  same  effect.  He  says,  if  there  be  a  warden  of  a  chapel, 
and  the  chapel  and  all  the  possessions  be  aliened,  he  ceases  to  be  a 
corporation,  because  he  can  not  be  warden  of  nothing;  but  if  the 
body  of  a  prebend  be  a  manor  and  no  more,  and  the  manor  be  re- 
covered from  the  prebendary,  by  title  paramount,  yet  his  corporate 
capacity  remains,  because  he  has  stalluvi  in  choro,  et  vocem  in  capitulo, 
and  he  is  prebendary,  although  he  hasno  possessions.  Thus,  accord- 
ing to  Lord  Coke,  a  recovery  by  title  paramount  would  have  produced 
an  extinction  of  the  corporation,  had  it  reached  all  the  rights  and 
powers  of  the  corporation,  but  inasmuch  as  there  were  rights  un- 
affected by  the  recovery,  it  did  not  work  a  dissolution.  Suffering  an 
act  to  be  done  which  destroys  the  end  and  object  for  which  the  corpo- 
ration was  instituted,  must  be  regarded  as  equivalent  to  the  doing  an 
act  which  produces  the  very  same  consequences.  A  surrender  is  an 
act  in  pais;  it  can,  therefore,  be  no  objection,  in  this  case,  that  the 
acts  which  have  dissolved  the  corporation  are  acts  in  pais. 

This  bill  was  not  filed  until  the  24th  of  Afril,  1819.  In  February, 
1818,  all  the  estate,  real  arid  personal,  of  the  corporation  was  sold 
under  an  execution ;  and,  as  has  already  been  stated,  the  corporation 
has  totally  ceased  frbm  acting  since  December,  1817.  The  bill 
charges,  substantially,  that  the  corporation  is  dissolved,  and  not  one 
of  the  respondents  asserts  that  it  does  exist,  or  that  there  is  the  re- 
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motest  idea  of  resuscitating  it.  Here  is,  then,  a  corporation  pos- 
sessed of  nothing,  abandoning  the  end  and  object  of  their  institution, 
without  pretending  that  they  ever  hope  or  expect  to  resume  their 
functions ;  and,  it  may  be  added,  all  the  corporators  either  admit  the 
dissolution  of  the  corporation  (I  speak  of  those  who  have  suffered 
the  bill  to  be  taken  ^w  confesso"),  or  deny  that  they  are  corporators, 
thus  presenting  the  phenomenon  of  a  corporation  vvithout  corpora- 
tors, ia  nominal,  inert  body,  pretending  to  have  life  and  existence. 
Such  an  anomaly  can  not  be  recognized.  The  argument  is,  that 
being  incorporated  for  twenty  years,  there  exists  a  corporate  capacity 
during  that  period,  and  that  although  all  the  functions  of  the  corpora- 
tion have  ceased,  yet  they  may  be  resumed.  The  second  section  of 
the  act  provides  that  as  soon  as  the  certificate  shall  be  filed,  the  persons 
who  shall  have  signed  and  acknowledged  the  same,  and  their  succes- 
sors, shall,  for  the  term  of  twenty  years  next  after,  be  a  body  politic 
and  corporate,  in  fact  and  in  name,  etc.  The  legislature  never 
meant,  nor  does  the  act  authorize  the  conclusion,  that  the  corporation 
should  remain  and  continue  during  all  that  period  nolens  volens.  It 
was  implied  that  during  that  time  they  should  do  nothing  to  forfeit 
their  rights,  nor  surrender  them  back,  or  do  any  act  tantamount 
thereto.  The  act  prolongs  the  corporation  for  twenty  years,  subject 
to  all  the  incidents  attending  corporations ;  arid  I  have  endeavored  to 
show  that  one  of  the  incidents  is  an  extinction  of  the  corporation  if 
it  does  what  i^  equivalent  to  a  surrender.  I  doubt,  extremely, 
whether  the  capacity  to  resume  the  functi6ns  of  the  corporation  does, 
in  fact,  exist,  but  it  is  not  necessary  to  decide  that,  point.  I  consider 
it  merely  as  a  matter  of  speculation,  thrown  out,  without  any  practi- 
cal reference  to  the  cause,  as  a  stumbling  block  to  the  attainment  of 
justice  between  the  parties.  For  all  the  substantial  purposes  of  jus- 
tice, and  in  effect,  the  corporation  is  dissolved.     *     «     * 

In  point  of  good  sense  this  corporation  was  dissolved  within  the 
meaning  arid  intent  of  the  act  as  regards  creditors,  when  it  ceased  to 
own  any  property,  real  or  personal,  and  when  it  ceased  for  such  a 
space  of  time  from  doing  any  one  act  manifesting  an  intention  to  re- 
sume their  corporate  functions.  The  end,  being  and  design  of  the 
corporation  were  completely  determined,  and  even  if  it  had  the  capac- 
ity to  reorganize  and  reinvigorate  itself,  the  case  has  happened,  when, 
as  relates  to  its  creditors,  it  is  dissolved. 

If  I  am  right  thus  far,  then  by  the  seventh  section  of  the  statute, 
the  persons  composing  the  company  at  the  time  of  its  dissolution  are 
individually  responsible  to  the  extent  of  their  respective  shares  for  the 
debts  then  due  and  owing  by  the  company. 

With  respect  to  the  period  of  the  dissolution,  it  appears  to  me  that 
we  may  safely  say  it  happened  on  the  ist  of  February,  iStS,  when 
all  the  property  of  the  company  was  sold,  for  since  that  time  no  cor- 
porate act  has  been  done.     *     «     * 

(Held  also  that  Slee  assenting  to  discharge  of  members  upon  pay- 
ment of  50  per  cent,  of  stock  was  bound  by  it,  but  that  he  was  not 

Reversed. 
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bound  by  the  resolution  releasing  shareholders  upon  payment  of  30 
per  cent. ) 

As  to  ■  insolvency,  see,  also,  1857,  Coburn  v.  Manufacturing  Co.,  10  Gray 
(Mass.)  243;  1887,  Dejvey  v.  St.  Albans,  etc.,  Co.,  60  Vt.  1,  6  Am.  St.  R.  84; 
1888'  Jones  v.  Bank  of  Leadville,  10  Colo.  464,  20  Am.  &  Eng.  0.  C.  654;  1889, 
Rouse  V.  Merchants'  Bank,  46  Ohio  St.  493,  15  Am.  St.  Rep.  644;  1893,  Sabin 
V.  Columbia  Fuel  Co.,  25  Ore.  15,  42  Am.  St.  756;  1893,  Larrabee  v.  Franklin 
Bunk,  114  Mo.  592,  35  Am.  St.  Rep.  774. 

Note.    Surrender. 

1.  A  corporation  may  voluntarily  surrender  its  franchises.  1822,  Slee  v. 
Bloom,  19  Johns.  (N.  Y.)  456,  10  Am.  Dec.  273,  supra;  1882,  Chesapeake 
&  O.  Canal  Co.  v.  Bal.  &  O.  R.,  4  Gill  &  J.  (Md.)  1;  1834,  Boston  Glass 
Mfy.  V.  Langdon,  24  Pick.  (Mass.)  49,  35  Am.  Dec.  292,  supra,  p.  866; 
1839,  Penobscot  Boom  Corp.  v.  Lamson,  16  Maine  (4  Shep.)  224,  33  Am.  Dec. 
656;  1839,  Mclntire  Poor  School  v.  Zanesville,  etc.,  Co.,  9  Ohio  203,  34  Am. 
Dec.  436;  1858,  Laaman  v.  Leb.  V.  R.,  30  Pa.  St.  42,  72  Am.  Dec.  685;  1859, 
Attorney-General  v.  Clergy  Soc,  10  Rich.  Eq.  (S.  C.)  604;' 1869,  People^v.  Cal- 
ifornia College,  38  Cal.  166 ;  1870,  Houston  v.  Jefferson  College,  63  Pa.  St. 
428 ;  1871,  Moore  v.  Whitcomb,  48  Mo.  543 ;  1892,  Cronin  v.  Potters'  Co-op. 
Co.,  29  Wkly.  L.  B.  (Ohio)  62. 

2.  Acceptance  by  the  state  (through  the  legislature)  is  necessary  in  order 
to  complete  dissolution.  In  2  Kyd  Corporations,  447,  it  is  said  the  king  may 
accept  a  surrender  of  charters  granted  by  himself,  but  not  one;  granted  by 
parliament.  1828,  Enfield  Toll  B.  Co.  v.  Conn.  R.  Co.,  7  Conn.  28,  45;  1834, 
Boston  Glass  Mfy.  v.  Langdon,  24  Pick.  (Mass.)  49,  36  Am.  Dec.  292,  supra,  p. 
«66;  1834,  Revere  v.  Boston  Copper  Co.,  15  Pick.  (Mass.)  351 ;  1836,  Harris  v. 
Muskingum  Mfg.  Co.,  4  Blackf.  (Ind.)  267,  29  Am.  Dec.  372;  1845,  Greeley  v. 
Smith,  3  Story  657;  1847,  Town  v.  River  Raisin  Bank,  2  Doug.  (Mich.)  530; 
1851,  Norris  v.  Mayor,  etc.,  1  Swan  (31  Tenn.)  164;  1861,  McMahan  v.  Morri- 
son, 16  Ind.  172,  79  Am.  Dec.  418;  1861,  Curien  v.  Santini,  16  La.  Ann.  27; 
1870,  Wilson  v.  Central  Br.  Co.,  9  R.  I.  590;  1870,  LaGrange,  etc.,  R.  Co.,  7 
Colw.  (Tenn.)  420,  437;  1895,  Combes  v.  Keyes,  89  Wis.  297,  46  Am.  St.  Rep. 
839 ;  1896,  The  Attorney-General  v.  Superior,  etc.,  R.  Co.,  93_Wis.  604.  See, 
contra,  Merchants'  and  Planters'  Line  v.  Waganer,  71  Ala.  581,  supra,  p.  880, 
and  cases  therein  stated.  A  statutory  method  of  voluntary  dissolution  under 
a  general  law  giving  the  state's  consent  when  certain  formalities  are  complied 
with,  is  quite  usually  provided  by  the  states. 

3.  As  to  the  right  of  the  majority  to  surrender  the  charter  and  dissolve'  the 
corporation,  there  seems  to  be  considerable  conflict.  The  question  is  closely 
allied  to  the  right  of  a  majority  to  dispose  of  the  assets  of  the  corporation 
and  the  following  cases,  or  many  of  them,  are  upon  this  point.  ' 

a.    In  the  case  of  a  solvent,  going,  private  business  corporation  the  major- 
ity can  not,  against  the  wishes  of  the  minority,  dispose  of  the  assets  and  dis- 
solve the  corporation:     1813,  Smith  v.  Smith,  3  Des.  Eq.  (S.  C  )  657-  1844 
Ward  V.  ^oc.  of  Attys.,   1  Coll.  370;  1857,  Mobile  &  O.  R.  v.  State,  29  Ala' 
573,  586;  1861,  Curien  v.  Santini,  16  La.  Ann.  27;  1861,  Abbott  v.  Am   Hard 
Rubber  Co.,  33  Barb.  (N.  Y.)  578;    1867,  Zabriskie  v.  Hackensack,  etc    R 
18  N.  J.Eq.  178,  90  Am.  Dec.  617;    1868,  Clinch  v.  Financial  Corp.,  L  R  5 
Eq.  Cas.   450;  1872,  Bird  v.  Bird's,  etc.,  Co.,  L.  R.  9  Ch.  App.  358-  1873 
Black  V.  Del.  &  R.  Canal  Co.,  9  C.  E.  Green  (24  N.  J.  Eq.)  455 ;  1876,  Buford  vl 
Keokuk  N.  L.  Co.,  3  Mo.  App.  159;  1882,  Bergman  v.  St.  Paul,  etc.,  M  b' 
Assn.,  29  Minn.  275;    1883,  Balliet  v.  Brown,  103  Pa.  St.  546;     1887,  Barton 
V.  The  Enterprise  Loan,  etc.,  Co.,  114  Ind.  226;    1889,  In  re  Sovereign  Life 
Assurance  Co.,  42  Ch.  D.  540,  61  L.  T.  R.  455;    1890,  Rothwell  v.  Robinson" 
44  Minn.  538;  1892,  Chicago,  etc..  Cab.  Co.  v.  Yerkes,  141  111.  320,  33  Am  St 
-Rep.  315;  1892,  People  v.  Ballard,  134  N.  Y.  269;  1895,  Byrne  v   Schuyler 
Elec.  Mfg.  Co.,  65  Conn.  336;  1896,  McCutcheon  v.  Merz  Capsule  Co.,  37  U. 
S.  App.  586;  1897,Pringle  v.  Eltringham  Constr.  Co.,  49  La.  Ann.  301,  6  A  & 
E.  C.  C.  (N.  S.)  385;  1898,  Forrester  v.  Boston  M.  M.  Co.,  21  Mont.  544  55 
Pac.  Rep.  229. 
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6.  But  the  majority  may  dispose  of  the  assets  of  a  corporation,  surrender 
its  charter  and  dissolve  the  corporation,  even  against  the  wishes  of  a  minor- 
ity, when  the  corporation  is  in  failing  circumstances,  unable  to  go  on  and  ac- 
complish its  ends,  in  the  absence  of  unfairness,  oppression  or  fraud:  1847, 
Sargeant  v.  Webster,  13  Mete.  (Mass.)  497,  46  Am.  Dec.  743;  1850,  Hodges  v. 
New  Eng.  Screw  Co.,  1  R.  I.  312,  53  Am.  Dec.  «24;  1856,  Treadwell  v.  Salis- 
bury Mfg.  Co.,  7  Gray  (Mass.)  393,  66  Am.  Dec.  490;  1862,  Bank  of  Switzer- 
land V.  Bank,  5  L.  T.  (N.  S.)  549;  1870,  Wilson  v.  Proprietors,  etc.,9E.  1.590; 
1881,  Hancock  v.  Holbrook,  9  Fed.  Rep.  353 ;  1883,  Sheldon  Hat  Co.  v.  Eick- 
meyer,  etc.,  Co.,  56  How.  Pr.  (N.  Y.)  70;  1886,  Ervin  v.  Oregon  R.  &  Nav. 
Co.,  27  Fed.  Rep.  625;  1886,  Hutchinson  v.  Green,  91  Mo.  371;  1888,  Berry 
V.  Broach,  65  Miss.  450;  1888,  Botts  v.  Simpsonville  Tp.  Co.,  88  Ky.  54;  1889, 
Mason  v.  Pewabic  Min.  Co.,  133 TJ.  S.  50;  1889,  Sawyer  v.  Dubuque,  etc.,  Co., 
77  Iowa  242;  1890,  Hayden  v.  Official  Hotel,  etc.,  Co.,  42  Fed.  Rep.  875;  1891, 
Trisconi  v.  Winship,  43  La.  Ann.  45;  1892,  Skinner  v.  Smith,  134  N.  Y.  240; 
1893,  Price  v.  Holcomb,  89  Iowa  123;  1893,  Sewell  v.  East  Cape  May,  etc., 
Co.,  50  N.  J.  Eq.  717;  1896,  Elyton  Land  Co.  v.  Dowdell,  113  Ala.  177;  1897, 
Peabodv  v.  Westerly  tV.  W.,  20  R.  I.  176,  37  Atl.  Rep.  807;  1899,  Phillips  v. 
Prov.  Steam,  etc.,  Co.,  21  R.  I.  302,  45  L.  R.  A.  560. 

Sec.  247.     Repeal. 

See,  infra.  The  State  and  Corporation,  §§  453-73.  Also  see  Pro- 
prietors of  Piscataqua  Bridge  v.  New  Hampshire,  7  N.  H.  35,  supra, 
p.  309;  Flint  &  F.,  P.  R.  Co.  v.  WoodhuU,  25  Mich.  99,  supra,  p. 
398;  Commonwealth  v.  Cullen,  13  Pa.  St.  133,  supra,  p.  417; 
Dartmouth  College  v.  Woodward,  4  Wheat.  518,  supra,  p.  708; 
Hawthorne  v.  Calef,  2  Wall.  10,  supra,  p.  752 ;  Tomlinson  v.  Jes- 
sup,  15  Wall.  454,  supra,  p.  754;  Ireland  v.  Palestine  Turn.  Co.,  19 
Ohio  St.  369,  supra,  p.  757 ;  Mormon  Church  (Romney)  v.  United 
States,  136  U.  S.  i,  infra,  p.  906. 

Sec.  248.     Forfeiture. 

See,  infra.  The  State  and  Corporation,  §§  410-18.  Also  see 
Xing  V.  Mayor  of  London,  i  Show.  280,  supra,  p.  152;  People  v. 
N.  R.  Sug.  R.  Co.,  supra,  p.  100;  Higgins  v.  Downward,  8  Houst. 
(Del.)  227,  supra,  p.  152  f  State  v.  Standard  Life  Assn.,  38  Ohio 
St.  281,  supra,  p.  234;  State  v.  Curtis,  35  Conn.  374,  supra,  p.  259; 
State  Bank  v.  The  State,  i  Blackf.  (Ind.)  267,  infra,  p.  891. 


Sec.  249.     Ownership  of  stock  by  one  member. 

LOUISVILLE  BANKING  COMPANY  v.  EISENMAN.' 

,1894.     In  the  Court  of  Appeals  of  Kentucky.    94  Ky.  Rep. 
83-96,  42  Am.  St.  Rep.  335,  19  L.  R.  A.  684,  with  note. 

[Suit  by  the  bank  to  hold  J.  C.  Eisenman  personally  liable  upon 
An  acceptance  for  the  accommodation  of  Mattingly  &  Sons  of  drafts 
to  the  amount  of  $20,000,  drawn  by  them  upon  the  corporation  of 
Eisenman  Bros.  &  Co.,  and  accepted  by  it,  after  J.  C.  Eisenman  had 
become  the  sole  owner  of  the  stock  of  the  corporation.  The  failure 
'Statement  much  abridged.    Arguments  and  part  of  opinion  omitted. 
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of  Mattingly  &  Sons  to  meet  the  drafts  rendered  Eisenman  Bros.  & 
Co.  insolvent.  The  bank  knew  the  circumstances  under  which  the 
drafts  were  acfcepted.  The  statute  provided  "any  number  of  persons 
may  associate  themselves  together,  and  become  incorporated,"  etc. 
The  bank  contended  that  the  sole  ownership  of  stock  dissolved  the 
corporation,  and  rendered  the  sole  owner  individually  liable.  The 
lower  court  held  otherwise.] 

Pryop,  J.  *  »  *  The  purpose  of  the  statute  was  to  enable  two  or 
more  persons  possessed  of  capital  or  skill  to  associate  themselves  in 
business,  and  to  limit  their  liability  as  against  the  improvident  acts  of 
each  other,  or  the  act  of  the  corporation,  in  the  event  of  pecuniary  loss- 
in  the  legitimate  and  proper  conduct  of  its  business.  It  invites  the  in- 
vestment of  the  capital  stock  of  one  to  be  placed  in  the  same  business 
with  the  skill  of  another,  or  a  combination  of  capital  that  encourages, 
trade,  the  burden  of  which  mere  individual  enterprise  would  be  unwill- 
ing to  assume,  and  it  could  not  have  been  the  legislative  intent  that  any- 
one man  could  form  a  corporation  of  which  he  is  the  creature  and  sole 
stockholder,  so  as  to  limit  his  liability  for  the  debts  contracted,  and 
from  which  he  has  derived  the  benefit,  to  the  e::(tent  only  of  what  he 
might  designate  his  corporate  estate.  He  owns  the  entire  property 
belonging  to  the  corporation — it  is  his.  He  can  sell  or  dispose  of  it 
as  he  pleases;  borrow  money,  acquire  property,  in  the  name  of  the 
corporation,  for  the  sole  purpose  of  exempting  him  from  any  respon- 
sibility, other  than  that  belonging  to  the  corporation ;  and  however 
reckless  or  improvident  he  may  be,  he  has  all  to  gain  and  nothing  ta 
lose_.  He.could.make  a  gift  of  the  entire  corporate  estate,  dispense 
with  all  corporate  forms,  and  to  say,  when  exercising  such  unlimited 
control,  he  is  not  personally  responsible  for  every  debt  he  contracts, 
would  be  to  pervert  the  plain  purpose  of  the  statute. 

There  is  no  such  being  in  this  state  as  a  sole  corporation,  and  cer- 
tainly none  such  allowed  to  be  created  by  the  statute. 
,  This  corporation,  however,  was  properly  organized,  had  its  several 
stockholders  and  board  of  directors  and  was  prospering  in  its  busi- 
ness until  these  drafts  were  drawn  for"  the  'benefit  of  Mattingly  & 
Sons.     *     *     « 

That  both  the  appellant  and  appellee  were  acting  on  the  belief  that 
the  corporation  was  alone  liable  is  beyond  dispute,  and  the  corpora-  . 
tion,  as  it  was  called,  the  appellee  being  the  sole  owner  of  the  stock, 
submitted  to  the  judg'ment  against  it  for  the  drafts  in  an  action  by 
the  bahk,^  and  the  appellee  is  making  no  resistance  to  its  payment  out 
of  the  property  of  the  corporation,  but  insists  that  no  personal  liability 
exists.  The  appellant  has  obtained  all  he  contracted  for.  There 
was  no  fraud  practiced  upon  it  by  the  appellee,  and  certainly  no 
intention  to  bind  himself  personally,  nor  any  of  the  proceeds  of  these 
drafts  applied  to  his  benefit  in  any  manner  or  to  the  benefit  of  what 
he  supposed  was  an  existing  corporation.  If  the  stock  had  been  held 
as  it  was  origin  ally  the  pecuniary,  condition  of  the  corporation  would 
'have  been  the,  same,  as  ;io  act  had  been  done  by  the  appellee  by  which, 
the  interest  of  creditors  or  those  dealing  with  the  corporation  >vould  have 


§  249  METHODS   OF   DISSOLUTION.  889 

been  prejudiced.  Nor  are  we  prepared  to  adjudge,  after  a  corpora- 
tion has  been  created  by  the  statute,  with  the  stock  distributed  among 
several  stockholders,  that  the  purchase  by  one  stockholder  of  all  the 
stock  destroys  the  corporate  existence  and  places  all  the  property  of 
the  corporation  upon  the  same  footing  with  the  other  estate  of  the  in- 
dividual stockholder.  The  legal  title  to  the  estate  of  the  corporatiop 
is  still  vested  in  it,  and  while  the  stockholder's  interest  could  be  sub- 
jected to  the  payment  even  of  his  individual  debt,  when  he  contracts 
in  behalf  of  the  corporation,  and  with  no  fraudulent  intent,  it  seems 
to  us  the  party  with-  whom  he  contracts  gets  all  he  bargains  for  when 
he  subjects  the  corporate  property  to  the  payment  of  his  debt.  (Cit- 
ing and  commenting  upon  Swift  v.  Smith,  65  Md.  428.)     «     »     * 

In  the  case  before  us  there  was  no  surrender  of  the  franchise,  but 
the  business  conducted  in  good  faith  and  under  the  belief  that  the  cor- 
porate estate  was  alone  liable.  The  corporation  still  lived  and  had 
such  vitality  as  enabled  the  holder  of  the  stock  to  transfer  it  and  pro- 
ceed with  the  corporate  powers  as  if  he  had  never  become  the  sole 
owner;  and  the  argument  that  such  a  constmction  as  to  the  meaning 
of  the  statute  would  enable  two  or  more  to  organize  a  corporation 
with  a  view  of  vesting  the  entire  stock  in  one  of  the  corporators  is 
not  available,  for  the  reason  that  the  corporate  property  in  the  hands 
of  one  stockholder,  when  made  liable  by  him  for  his  corporate  or 
individual  debts,  remains  so,  although  he  may  transfer  the  stock  to 
others,  as  they  must  take  it  subject  to  the  incumbrances  the  sole  stock- 
holder has  placed  upon  it  prior  to  his  sale  of  the  stock.  (Citing  and 
commenting  upon  Button  v.  Hoffman,  61  Wis.  20;  Wilde  v.  Jenk- 
,  ins,  4  Paige  481 ;  Winona,  etc.,  R.  Co.  v.  St.  Paul,  etc.,  R.  Co.,  23 
Minn.  359;  Cook  on  Stock,  §  631  ;  Morawetz,  p.  635.)     *     *     » 

While  we  recognize  the  general  rule  on  the  subject  sustained  by 
the  authorities  referred  to,  it  must  be  held  that  the  purchase  by  one 
of  all  the  shares  in  a  corporation  created  under  the  statute  is  a  disso- 
lution of  the  corporation  to  the  extent  that  it  suspends  the  exercise  of 
the  rights  under  the  franchise  until  the  owner  transfers  the  stock  in 
good  faith,  so  as  to  maintain  an  organization  under  the  statute.  There 
is  a  difference  between  the  attempt  to  create  one  person  a  corporation 
lynder  this  statute,  and  the  purchase  in  good  faith  of  all  the  stock  after  , 
the  corporation  has  been  created.  In  the  first  instance  there  is  no  cor- 
poration-, and  in  the  last  there  is  a  franchise,  the  operations  of  which 
are  suspended  until  the  stock  may  be  transferred  to  others ;  and  while 
in  the  hands  of  one  person  the  corporate  and  individual  property  are 
ordinarily  alike  liable  for  the  payment  of  any  debt  contracted  by  the 
owner,  and  subsequent  purchasers  of  stock  take  it  subject  to  the  liens 
or  equities  of  the  creditors  of  the  sole  owner  created  prior  to  the  trans- 
fer of  the  stock  to  them.     *     *     * 

Affirmed. 

Note.    One-man  companies. 

1.  It  seems  that  where  a  statute  provides  that  "any  number  of  persons" 
may  form  a  corporation,  the  courts  will  hold  that  more  than  one  person  is 
meant.  Louisville  Banking  Co.  v.  Eisenman,  94  Ky.  83,  42  Am.  St.  Rep.  335, 
iupra,  p.  887;  Montgomery  v.  Forbes,  148  Mass.  249,  swgra,  p.  594.     Yet  the 
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English  case  of  Salomon  v.  Salomon,  1897,  App.  Cas.  22,  66  L.  J.  Ch.  35,  holds 
that  the  court  can  not  go  back  of  the  record,  when  regular,  to  inquire  into  the 
motive  of  those  forming  the  corporation.  The  Iowa  Code  of  1897,  title  ix, 
ch.  1,  §  1608,  provides  that,  "Except  as  otherwise  provided  by  law,  a  single 
person  may  incorporate  under  the  provisions  of  this  chapter,  thereby  entitl- 
ing himself  to  all  the  privileges  and  immunities  herein,  but  if  he  adopts  the 
name  of  an  individual  or  individuals  as  that  of  the  corporation,  he  must  add 
thereto  the  word  'incorporated'  (Code  1873,  §  1088;  Code  1888,  §  1638)." 
So  far  as  I  am  aware  this  is  the  only  state  that  permits  this.  Since  the  fore- 
going chapter  provides  for  stock  corporations  as  well  as  others,  it  is  submit- 
ted that  if  a  stock  corporation  is  created  by  one  man  it  would  not  be  a  corpo- 
ration sole.  See  note,  supra,  p.  200;  but  if  not  a  stock  corporation,  whether 
or  not  a  corporation  sole,  quaere?  ' 

2.  By  the  great  weight  of  authority,  if  a  stock  corporation  is  once  validly 
created,  the  fact  that  one  person,  or  fewer  persojis  than  may  lawfully  incor- 
porate, acquire  in  good  faith  all  the  stock,  does  not  afiect  the  corporation ; 
it  still  owns  and  controls  all  its  property,  and  the  individual  acts  of  the  sole 
or  other  owners  of  stock  do  not  bind  the  corporation.  1811,  Smith  v.  Smith, 
3  Desaus.  (S.  C.)  *557,  *582;  1819,  Williamson  v.  Smoot,  7  Martin  (La.)  31, 
suprq,  p.  70;  1833,  Russell  v.  McLellan,  14  Pick.  (Mass.)  63;  1833,  Spencer 
V.  Ohainpion,  9  Conn.  536;  1834,  Wade  v.  Jenkins,  4  Paige  Ch.  (N.  Y.)  481; 
1839,  Penobscot  Boom  Corp.  v.  Lamson,  16  Maine  224,  supra,  p.  283;  1843, 
Wheelock  v.  Moulton,  15  Vt.  519  (deed  by  all  the  shareholders  is  not  the 
deed  of  the  corporation) ;  1846,  Queen  v.  Arnaud,  25  L.  J.  (16  N.  S.) 
Q.  B.  50,  supra,  p.  58;  1850,  Evarts  v.  Killingworth  Mfg.  Co.,  20  Conn.  447, 
458 ;  1856,  Bohannon  v.  Binns,  31  Miss.  355 ;  1858,  Lillard  v.  Porter,  2  Head 
(Tenn.)  176;  1860,  Frost  v.  Frostburg  Constr.  Co.,  24  How.  (U.  S.)  278,  283; 
1871,  Newton  Mfg.  Co.  v.  White,  42  Ga.  148;  1877,  Winona  &  St.  P.  R.  Co.  v. 
St.  Paul  &  S.  R.  Co.,  23  Minn.  359;  1879,  Balwin  v.  Canfleld,  26  Minn.  43; 
1880,  Keith  v.  Clarke,  4  Lea  (Tenn.)  718 ;  1884,  Button  v.  Hoffman,  61  Wis. 
20,  50  Am.  Rep.  131 ;  1884,  Mathis  v.  Morgan,  72  Ga.  517,  525;  1886,  England 
V.  Dearborn,  141  Mass.  690;  1890,  Fitzhugh  v.  Mo.  Pac.  R.  Co.,  45  Fed.  Rep. 
812;  1890,  Humphreys  v.  McKissock,  140  U.  S.  304,  312;  1893,  Gallagher  v. 
Germania  Brewing  Co.,  53  Minn.  214;  1893,  Foster  &  Son  v.  Comm'rs  of  In-' 
land  Rev.,  L.  R.  (1894)  1  Q.  B.  516,  supra,  p.  60;  1895,  Matter  of  Belton, 
47  La.  Ann.  1615;  1896,  Parker  v.  Bethel  Hotel  Co.,  96  Tenn.  252;  1897, 
Harrington  v.  Connor,  51  Neb.  214 ;  1897,  Salomon  v.  Salomon,  App.  Cas.  22, 
66L.  J.  Ch.35;  1898,  Louisville,  etc.,  Co.  v.  Kaufman,  20  Ky.  L.  Rep.  1069,  48 
S.  W.  Rep.  434;  1898,  First  Nat'l  Bank  v.  Winchester,  119  Ala.  168,  72  Am.  St. 
Hep.  904;  1899,  Chase  v.  Mich.  Tel.  Co.,  121  Mich.  631,  11  Am.  &  E.  C.  C.  (N. 
8.)  715;  1899,  In  re  Hirth,  1  Q.  B.  612,  68  L.  J.  Q.  B.  287;  1898,  Durlacher  v. 
Frazer,  8  Wyo.  58,  80  Am.  St.  Rep.  918,  55  Pac.  306.  But  it  has  been 
held  in  Maryland,  that  the  ownership  of  stock  by  one  person  virtually  sus- 
pends the  corporate  existence  during  such  sole  ownership.  1831,  Bellona 
Cos.  Case,  3  Bland.  Ch.  (Md.)  442,  446;  1886,  Swift  v.  Smith,  65  Md.  428,  57 
Am.  Rep.  336;  1898,  First  Nat'l  Bank  v.  Winchester,  119  Ala.  168,  72  Am.  St. 
Rep.  904;  see,  however,  1903,  Cannon  v.  Brush  El.  Co.,  96  Md.  446,  '94  Am. 
St.  R.  584. 

3.  But  in  equity,  or  incase  of  fraud,  or  evasion  of  corporate  duties,  the 
acts  of  all  the  shareholders  as  individuals  will  be  treated  as  the  acts  of  the 
corporation,  if  necessary  to  work  out  justice.  1882,  Bundy  v.  Ophir  Iron  Co 
38  Ohio  St.  300;  1890.  People  v.  North  Riv.  S.  Ref.  Co.,  121  N.  Y  582  18  Am 
St.  Rep.  843,  srtpra,p.  100;1892,  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137; 
1898,  First  Nat'l  Bank'  v.  Winchester,  119  Ala.  168,  72  Am.  St.  Rep.  904. 
See  also,  supra,  the  corporation  as  a  collection  of  persons,  sees.  16-21,  and 
note,  p.'109,  ejsej. 
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ARTICLE    II.       EFFECT    OF    DISSOLUTION. 

See.  250.     Lands,  chattels  and  debts  at  common  law. 
STATE  BANK  v.  THE  STATE.' 

1823.    In  the  Supreme  Court  of  Indiana,    i  Blackf.  (Ind.)  Rep. 
267-285,  12  Am.  Dec.  234. 

[.§M0  ■warranto  against  the  bank  for  numerous  violations  of  its  char- 
ter.^ The  aetendant  pleaded  not  guilty  to  all  the  charges.  On  the  tri al 
in  the  lower  rnnrt  th^  jury  fn;.n.T  fr^pm  guHiyioi-trinti  uf  Lhe-tfhaTges. 


A  motion  in  arrest  of  judgment  was  made  and  overruled,  arid  judg- 
ment  given  that  the  privileges,  liberties  and  franchises  be  seized  into 
the  custo^v  of  the  stUIH.  l.n^HlhW-  wilh"5TI  rhe  e;oods.  chatteisTnghts, 
credits  and  effects  of  every  kind.  Various  errors  were  assigne37^two 
of  which  yyere:  i,  tjftaLtne  chargesdidjot  justify  a  forfeiture,  and 
2,  the  judgment  of  seizure  of  the  franchises^nd  property  viatatedAe 
constitutiMijat  th&-State.  providing  that  no  man's  property  should  be 
taken  toTapublic  use  without  the  consent  of  his  representatives,  etc.] 
HoLMAN,  j'  *  *  *  That  a  corporatlorrmay'foi-f pit  it£7cliarter 
for  misusing  or  abiisinjy  jf-s  fj-apphises  is  a  doctrine  that  can  not  now 

~\>e.  disputed.  See  i  Bl.  Comm.,  485 ;  2  Kyd  Cor.,  474,  and  the  cases 
there  cited.  For  there  is  an  implied  condition  annexed  to  each  par- 
ticular grant,  which,  if  violated,  forfeits  the  whole  franchise.  2  Bac, 
31.  Inasmuch  as  it  is  the  duty  of  corporations  to  act  up  to  the  end 
or  design  for  which  they  were  created  (i  Bl.  Comm.,  480)  so  when 
they  pursue  such  measures  as  wholly  frustrate  this  design  the  reason 
of  their  existence  ceases,  and  it  is  but  just  that  their  existence  should 
also  be  terminated.  Whether  every  slight  deviation  from  the  inten- 
tion of  the  charter  should  occasion  a  forfeiture  is  not  the  question,  but 

yCwhen  the  grand,  leading  conditions  and  restrictions  in  the  charter  have 
been  violated  there  can  be  no  question  but  the  franchises  are  thereby 
forfeited.  ^Several  of  the  charges  found  by  the  jury  against  this  cor- 
poration are  of  this  nature,  and  show  that  they  have  evidently  abused 
their  most  important  privileges  to  the  manifest  injury  of  others  and  of 
the  community  in  general.y^Considering  the  charges  in  detail.)  *  *  * 
But  if  it  be  contended  tnat  such  a  private  property  exists  in  the  in^ 
dividual  shareholders  as.  will  be  j[estroved  if  the  franchises  ~iX  the 
corporation  be  seized,  and,  inasmuch  as  the  privatepropertyjs^uar- 
anteed~Ey  the  _cpn.stitutiori^lthat_jHe  Tonsfffil^^  also  of  necessity 

guaranty  the  continued  existence  of  those  francKises~oFotherwise  this 
^ro'^T^yriSr'ioiri^v^^^^S^^^&^^^^^finS,  that  this  ~doc|rine^  is  not 

^  warranted  by  "the  constitution.  The  privilege  of  holding  stock  in  this 
bank'is^riseparablj?'_corinected  with  its  existence  as~a^ofporati'OTi7~Snd 

I  ina5much_as  we^fiave  seen  that  the  existence  of  the  corporation  de- 
pends on  the  implied  condition  that  it  will  riot  viblate    its  charte'r,   so 

_jhis^pnvilege-.o£  holding  stock  in  this  bank  must  depend  for  its  contin- 
uance on  the  same  ^mplied  condition.  The  president  and  directors  of 
the  corporation  become  the  agents  of  the  stockholder,  and  if  they  vio- 

'  Statement  much  abridged,  and  much  of  opinion  omitted. 
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late  the  conditions  on  which  he  enjoys  this  privilege,  his  privilege  is 
immediately  subjected  to  forfeiture  by  this  act  of  his  agents.  Nor 
will  the  regard  which  the  constitution  has  for  private  property  secure 
such  property  from  annihilation  by  a  dissolution  of  the  corporation. 
So  that  yye  see  nothing  in  the  constitution  to  prevent  the  seizure  of 
those  franchises,  let  the  effect  upon  private  property  be  what  it  may. 
And  there  t!an  be  no  doubt  but  that  this  iudgment,  so  far  as  it  author- 
izes  a  seizure  of  the  franchises  into  th'e'hands  and  custody  of  the'state, 
isNrarraiTfgfl~by"law.  WKenTt  appears  that  the  liberty  has  been  once 
granted,  and  is  forfeited  by  misuser  or  non-user,  the  judgment  shall  be 
that  it  be  seized  into  the  king's  hands.  Year  Book  15  Ed.  4,  cited  in. 
2  Kyd  Corp.,  407.  And  such  appears  to  be  the  law  at  present.  *  *  * 
There  are  but  two  grounds  on  which  it.  can  be  contended  that  the 
C(^porate  effects  tall  into  the  hanSFpf  the  statgl  i.  As  a  forfeiture 
for  aDusmg  the  franchises ;  or  2.  For  the  wantof  an  owner  by"  the 
dissolution  of  the  corporation.  When  we  examineTHeTirslf  of  these 
grounds  wg'fiHcl'noflfing'itr'the  books  to  support  an  idea  that  the  abuse 
of  corporate  franchises  occasions  forfeiture  of  lancfs  or  goodSj.j:ights 
or  credits,  or,"  in  "ftrrt7"0t'Casibn"s  aiiy  oth'er  forfeiture  but  the  franchises 
-themselves.  The'coiisequence'oF  a  breach  of  the  implied  condition 
on  whicKTheir  liberties  were  granted  was  not  that  they  should  forfeit 
their  property  or  possessions  if  they  abused  their  franchises,  b\jtonlr 
.  thg^t  they  should  forfeit  their  franchises.  That  which  comes  out  ot 
thehands  of  the  king  is  the  proper  subject  of  forfeiture ;  the  king,  by 
the  seizure,  resuming  what  originally  flowed  from  his  bounty.  Au- 
thorities leading  to  this  conclusion  are  numerous.  See  the  cases  cited 
in  2  Bac,  32,  and  in  The  King  v.  Amery,  2  T.  R.  515.  Forthe for- 
feiture is  the  same  for  non-user  when  no  property  has  been  held  or 
rights  exercised,  as  for  misuser  or  abuser  after  the  possession  of  much 
property  and  the  exercise  of  extensive  rights  and  credits ;  and  the 
judgment  is  the  same  in  both  cases.  Consequently,  t_he,4iuig;ment 
could  not  direct  a  seizure  of  the  corporate  possessions  as_a_toilEitiire^ 
_fo£ibe^v?»latipn  of'th&.diirtfiJ^  Nor  is  the  second -gynnruT-  that  ^h& 
property  falls  to  the  state  for  the  \yant  of  an  owner,  on  the  dissolution 
of  the  corporation — 'more  Jenable  as  afoundation  on  which  to  sustain 
thisju^BOJept.  For  tKe7)wnei'sEip'of  "tEe~corporation  does  not  cease 
until  itsjissolution.  And  whether  it  "is  dissolved  by  the™]udgment 
oTseizure  or  not,  until  the  state  has  execution ,  on  that  judgment,  is 
not  here  very  material.  For  if  the  corporation  is  dissolved  by  the 
judgment,  the  judgment  must  be  regularly  entered,  and  have  its  full 
effect  before  the  dissolution  takes  place,  and  it  is  not  till  then  that  the 
property  can  be  said  to  be  without  an  owner.  The  loss  of  the  prop- 
erty to  the  corporation  is  a  consequence  of  the  judgment,  and  it  is  a 
^bntradictio'rrsf  the  first  principles  of  reason — a  complete  reversalof 
^iltprf^d  cause — to  make  such  loss  ot  property  a  part  of  the  jiiBg^ 
ment.  'J'hat  -vyhTi;)^  ran  not  exist  until  after  the  iudgnientr';;gTrnevir- 
be  the  subject-matter  on  which  the  judgment  is  given.  But  the  better 
opinion  seems  to  me,  that  the  corporatiprt  l5  hot"3issolved  by  the  iadg' 
ment  of  seizure,  but  .that  it.  exists  until   tlie  I'laAcl'isfe^.  are  'seized  br 
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^ecution  on  that  judgment.  See  Kyd  Corp.,  409,  410,  and  the  au- 
inonUe's  tnere  cited.'  Consequently,  the  last  shadow  of  a  support  for 
this  judgment  on  this  ground  must  vanish. 

We  have  thus  far  examined  the  judgment  which  directs  a  seizure  of 
the  goods  and  chattels,  rights  and  credits,  lands  and  tenements  of  the 
■corporation,  on  the  assumed  position  that  they  will  necessarily  fall  to 
the  state  on  the  dissolution  of  the  corporation.  We  shall  now  inquire 
into  the  correctness  of  this  position.  In  order  to  elucidate  the  subject 
"we  shall  examine  it  in  detail,  and  in  the  first  place  inquire  what  be- 
comes of  the  lands  and  tenements ;  secondly,  what  becomes  of  the  goods 
and  chattels,  and  thirdly,  what  becomes  of  the  rights  and  credits  of 
the  corporation  ?  and  we  shall  find  that  each  of  these  three  items  is 
governed  by  different  principles. 

First.  As  to  the  lands  and  tenements:  "When  a  corporation  is  dis- 
solve^. ' '  says  Sir  Wm.  Blackstone,  "the  lands  and  tenements  revert 
■  tojhe  person  or  his  heirs  vyho  granted  thern  to  the  COfpOf anon ;  JjqEL. 
the  law  doth  annex  a  condition  to  every  such  grant,  that  if  the  cor- 
poration be  dissolved  the  grantor  shall  have  the  lands  again.  The 
grant  is  only  during  the  life  of  the  corporation,  which  may  endure 
iorever,  but  when  that  life  is  determined  by  the  dissolution  of  the  body 
politic,  the  grantor  takes  it  back  by  reversion,  as  in  the  case  of  every 
other  grant  for  life."  i  Bl.  Comm.,  484.  This  is  the  doctrine  ad- 
vanced by  Lord  Coke,  Co.  Litt.  133.  See,  also,  2  Kyd  Cor.,  516;  2 
Bac,  32 ;  2  Cruise,  493 ;  Colchester  v.  Seaber,  3  Burr.  1866.  We  see 
but  little  in  the  books  that  contradicts  or  questions  those  authorities, 
and  the  cases  that  look  a  different  way  maintain  that  the  lands  would 
escheat.  2  Bac.  32.  If  either  of  those  principles  be  correct  vye  feel 
warranted  in  determining  that  the  corporate  lands  and  tenements  can 
/  not  be  seized  into  the  hands  (^'  the  state,  and  certainly  not  in  th~ 
'g'nfagm;!'  ^OUleiuplatied  by  thisiudgnrent. "  ~  ^       ^^~'  ' 

'         SecondiyT"  As  to  tne  gooas'amratatteis:    On  this  subject  the  books 
are  almost  silent. l^In  the  argument  of  Colchester  v.  Seaber,  it  is  said 
by  Sir  Fletcher  Norton, 1  on.  the  authority  of  i  Ro.  Ab.  816,  that  the 
goods  and  chattels  go  to  the  crown.     An  English  writer,  who  has  col- 
lected together  most  of  the  cases  on  corporations,  concludes  his  re- 
marks on  the  effect  of  a  dissolution  in  these  vvords:   "What  becomes 
of  the  personal  estate  is,  perhaps,  not  decided ;  but  probably  it  vests 
in  the  crown."     2  Kyd  on  Corp.,  516.     We  do  not  feel  under  the 
necessity  of  resolving  any  dtJubts  which  may  rest  on  this  subject;   for» 
if  Jhe JaHLjy^m. cooj£lusi3^j_that_ tihe  goods   and  chattels  in  this  case) 
would  vest  in  Jhe  state  on  the  dissolution  of  the  cbrp'OTatitin,  "yet  we/ 
have'aTready  seen  that~tKis  woiilcl  not  be^ as^tprFeitureTlj'ut  "Because) 
th^v  are  without  an  owner,  and  that  the  clairn  of  1tEe  state  couTTriol/ 
exist  until  atter  judgment ;  consequentlyTlt  is  impossible  to  incTu3e\ 
th^m  in  the  terms  oi  the  judgment.  ———  —  y 

Thirdly;: — As-tlTtlle  rights  and  credits  of  the  corporation:  These,  as 
applying  to  the  debts,  etc.,  due  to  the  corporation,  are  supposed  to  be 
of  considerable  amount,  and  have  forrped  a  principal  feature  in  every 
view  of  this  case.     But  the  importance  of  the  case,  arising  from  the 
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amount  in  controversy,  can  not  affect  the  principles  by  which  it  is 
governed  ;  and  when  those  principles  are  fixed  they  must  be  declared, 
let  the  consequence  to  individuals  or  the  community  be  what  it  may. 
^jA  That  the  debts^_are_£gcessarily  lost  to  the  corporation  naturallv  fol- 
^  lows  from  the  principles  we  have  examined. "~-P0r 'when  dissolved 
they  have  no  existence,  arid" can  Kave'"Ho  claim  to,  nor  control  over, 
anything  whatever.  They  not  only  die,  but  leave  no  representative 
behind  them.  This,  in  every  respect,  is  the  case  with  aggregate  cor- 
porations. Sole  corporations  depend,  in  this  respect,  upon  principles- 
somewhat  different;  but  with  them  we  have  now  no  concern.  But 
although  the  debts  fall  out  of  the  lifeless  hands  of  the  corporation  at 
the  same  time  with  their  real  and  personal  estate,  yet  when  thus  out 
of  their  hands,  they  are  very  different  in  their  natures  from  the  reaL 
and  personal  estate. 

Lands  and  goods  have  a  necessary  existence,  although  they  may  be 
without  an  owner  in  being  or  in  expectancy.  They  continue  in  being- 
and  may  be  made  the  subject  of  possession  by  occupancy.  But  this- 
is  not  the  case  with  respect  to  debts.  They  have  no  necessary  pvist-- 
ence,  and  are  so  conclusively  personal  that  they  can  not  exist  without 
an  obligor  and  obHgee  in  being  or  m  expectancv.  And  on  the  death 
j}f  the-oblip-nr  nr  obligee,  without  tt}^  pr>g°ihijitv  of'  a'represeniatiyeT 
,  the  obligation  ceases.  Such  appears  to  be  the  case  on  the  dissolu- 
tion of  a  corporation  aggregate.  Blackstone  says:  "The  debts- 
of  a  corporation,  either  to  or  from  it.  are  totallv  extinguish.ed_Ja^£- 
its  dissolution,  so  that  the  members  thereof  can  not  recover  or  b&_ 
"jglTarged  with  them,  in  their  natural  capacities,  i  Jii.Comm.,  484; 
2  fcyd  (Jorp.,  516,  uses  the  same  language.  2  Bac,  32,  advances, 
ne'afl^the  same  doctrine,  on  the  authority  of  Lev.,  237;  Owen,  73, 
and  2  And.,  107.  And  this  doctrine  is  either  directly  or  indirectly 
supported  in  a  variety  of  cases.  See  the  before-mentioned  case  of 
Colchester  v.  Seaber ;  also  Rex  v.  Pasmore,  3  T.  R.  199;  The  Mayor, 
etc.,  of  Scarborough  v.  Butler,  2  Lev.  237;  4  Com.  Dig.,  273.  If  this, 
doctrine  be  correct,  and  we  find  it  uncontradicted,  the  seizure  of  the 
rights  and  credits  of  the  corporation  is  impossible  in  the  nature  of 
things,  because  their  existence  ceases  as  the  claim  of  the  state  com- 
mences. But  even  if  thfi-^-Saald:  be  seized  into  the  hands  of  the  state"/ 
they  would  be  unavailing.  The  debts_3ue  to  th^, .  corporatiorrcould 
notT^PtT  any  cormnon^  law  principle,  be  collected  by  Jhe_sta±fi_or  its 
agent,  therejieing  no  privity  of  contract,  either  in  fact  or  law,  JietsEeeii 
the  state  and  debtor  to  the  corporation.     »     «     * 

Thus,  in  no  view  of  the  case.  Can  that  part  of  the  judgment  which 
directs  a  seizure,  into  the  hands  of  the  state,  of  the  goods  and  chat- 
tels, rights,  credits  and  effects,  lands,  tenements  and  hereditaments  of 
the  corporation,  be  supported. 

Affirmed  as  to  seizure  of  franchises  but  reversed  as  to  seizure  of 
property. 

Note.    See  following  cases  and  note,  infra,  p.  910. 
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Sec.  251.     Contracts  of  shareholders. 

FOSTER  V.  ESSEX  BANK.> 

1820.     In  the  Supreme  Judicial  Court  of  Massachusetts.    16 
Mass.  Rep.  245-274. 

[Assumpsit  against  the  bank  for  $c;o,ooOj  begun  April  term  1819. 
At  the  trial  term  it  was  suggested  the  bank's  charter  had  expired. ,_^^ 
the  act  creating  it,  it  was  to  exist  for  twenty  years  fromjul^  i,  ij^g. 
By  an  act  ol!  June,  ly,  l8iy,  all  such 'corpofatTohs  were  J_icfliitjnued 
boar^g-rorpuuiu  -an J  pulltlg;'Tor"the  Term  "oT  three  years  from  and 
after  the  day  on  which'their  powersvTOuld^expire,''  for  the_jpurpose 
of  prosecuting  and-deten'dihg^ijTtsy ' n"owor~Eiereaf ter  instituted,  and  To 
settfertHeir  concerns7and'3ivT3e  their  capital_ stoct,  but_aaL_£or  con- 
tinuing~Business.  It  was  contended  that  this  statute  impaired  the 
oblfgatiorToy  the  sharehor3"ers'',cohffactS. 7^         "  ~~" 

Parker,  C.  J.  *  *  *  In  the  first  place,  we  see  no  pretense  for  say- 
ing that  it  impairs  the  force  of  contracts.  Certainly  it  has  not  that 
effect  on  contracts  made  by  or  with  the  bank ;  but  the  very  object  of 
the  statute  is  to  enforce  such  contracts. 
^  It  is  said,  however,  that  the  contract  with  the  government  was  that  at 
I  the  end  of  twenty' years  the  corpdratlon'sliould  be  dissolved,_^nd>each 
nietnbei"  take  his  share  out  of  the  common  fun^     But  it  should  be 

considered  thaT7Tiy~fhe  original charter,  each   member's   share  ^yas 

liable  for  all  the  debts  of  the  bank,  and  that  he  would  have  no  moral 
rigBTTo  witVidravy  it  until  ali~the  deEls"of"the  bank  were  paid,;  so 
that_there  was  an  equitable  lien  upon  his  share ;  and  the  legislature, 
r_we  thinkj_had^^TigITp}f'''"il'WS^'not  their  duty,  to  provide  the  means 
of  enforcing  tKismoral  obligation. 

The  law  com^TaTn'ed  of  is'a  general  law  operating  upon  all  bodies 
corporate,  and  it  is  convenient  for  them  and  the  public  that  their 
power  of  suing  and  being  sued  should  be  continued  beyond  the  period 
within  which  they  are  empowered  to  make  contracts,  in  order  that 
their  concerns  may  be  properly  adjusted. 

Nor  do  we  think  it  an  objection  that  this  additional  term  should  be 
granted  by  an  act  made  subsequent  to  the  time  when  their  charter  was 
granted.  A  "^^^jtor  to  the  banhf^could  not  object  to  a  suit  on  the  ground 
that  the  original  term  of  the  charter  had.  expired,  for  tbs..XS£jUa£hi£iBig 
of  the  suit  would  be  an  acceptance  of  the  prolongation  of  the  charter, 
and  it  would  be  absurd  for  him  to  say  that  his  deBt  was  discharge'd, 
or  that  there  were  no  means  of  recovering  it  because  he  contracted 
with  the  corporation  on  a  supposition  that  it  would  continue  in  being 
only  a  certain  number  of  years.  We  think  it  equally  incompetentfor 
such  corporation  tq_deny  its  e^stence  against  a  sfatute-cinhe  govern- 
ment,  the  object  ofwhich  is  to  give  a  right  of  "action  on  coiifracts  upon 
wEicnthey  were  legally'and  morally  bound  under"  their' charter.    " 

It  is  saia  fEanrhe  merfrt5ST§~bf  such  a  corp6ration"^soetated  upon 

'  Statement  abridged.    Much  of  the  opinion,  and  the  elaborate  arguments 
of  Saltonstall,  Pickering  and  Webster,  omitted. 
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the  faith  that  after  the  time  limited  in  their  charter  they  might  sepa- 
rate and  take  their  shares  of  the  stock.  _But  it  is  to  be  answered  that 
their  stock  is,  in  an  equitable  view,'pledged  for  the  payment  o:f^all 
del31T^ijrTiBW~fli:g"cdi-porati6n,  "gna"Thal:  it  would  be  fraudule^  to 
withdraw  the  funds,  knowing  that  thiere  weFe  debts  io  be  paid77eav- 
ing  no  means  of  coercing  the  payment  of  those  debts.  What  should 
be  said  orT'Barncing^Qmpany'wHicF'iust  before  its  expiration  should 
divide  all  the  stock,  making  no  provision  for  the  payment  of  its  debts? 
Yet  this  might  be  done  if  the  legislature  have  no  authority  to  estab- 
lish by  law  a  mode  by  vvhich  it  should  be  compelled  to  fulfill  its  obli- 
gations. For  it  is  certainly  doubtful  whether  any  means  exist,  under 
our  laws,  of  pursuing  the  funds  into  the  hands  of  individual  corpora- 
tors and  subjecting  them  to  the  Claims  of  creditors.  We  see  no  vio- 
lation of  the  rights  of  the  corporators,  no  impairing  of  the  obligation 
of  contracts,  for  it  can  never  be  the  right  of  any  person  to  withhold  a 
just  debt  from  his  creditor.     *     *     * 

(The  suggestion  filed  can  not  impede  the  progress  of  the  suit.) 

Note.    See  following  cases,  and  note,  infra,  p.  910. 


SeCt  252.     Contracts  of  creditors. 

MUMMA  v.  THE  POTOMAC  COMPANY.* 

1834.     In  the  Supreme  Court  of  the  United  States.     8   Pe- 
ters (33  U.  S.)  Rep.  *28i-7. 

[Mumma,  in  1818,  obtained  a  judgment  in  the  circuit  court  o£  the 
Di&SIcES3IIauimE2^^^^inst  the  Potomac'Cbmpanv^OT^.ooo.  No  at- 
tempt was  mad^^  tn  enforce  it_611  April  YS'^'TS^S^when'sTsbire  facias 
yvsLS  issued  to  revivetheju3gment;  tEis  revivor  case  was  continued 
till  i^jo,  when  tlie  iacfs*were  agreed  to  be  that  after  the  rendition  of 
thp  judgment  in  question  and  i"  accordance  with  a  provision  of  the 
laws  nf  Virprinia^  1V[3ryl.gnrl  and  the  United  States  incorporatmg  the 
Chesapeake  and  Ohio  Canal  Company,  so  authorizing,  tJig^Qotaawic 
Company  had  surrendered  all  its  property,  rights  and  privileges  by  deed 
of  August  1=;,  1H2&,  to^an(rTEhg?amg"Ba5  been  accepted  By  the  Chesa- 
peake and  Ohio  Canal  Company,  wh&isby  the  charter  of  the  Potomac 
Com.pany  was  -V-acgggrand"annulled,  and  its  powei's  vested  in  the  canal 

Ci    comjmny.     It  was  TOnt;^3^cl7~secondly,   that  the  deed  ot  surrender 
■V— •  )   and  the  acts  jjf  the'legisIai:ui'e~?CT!Te'"V6id"  S's  ''^^irihgth^e^^bTJgatfon 
^T\     J   o^  contracts.     The'Tower  court "gWr-JHaftnent  f or'tft^TendanF. ] 

StoryTj.  *  »  *  Unless,  then,  the  second  point  can  be  main- 
tained, there  is  an  end  of  the  cause,  forXthere  is  no  pretense  to  say 
that  a  scire  facias  can  be  maintained,  and  a  judgment  had  thereon,' 
against  a  dead  corporation  any  more  than  against  a  dead  man.  V  We 
are  of  opinion  that  the  dissolution  of  the  corporation,  under  the  acts 
I  of  Virginia  and  Maryland  (even  supposmg  theacToT  confirmation  of 
ILr   congress  out  of   the  way),  can  not,  in  any   iust  sense^  be  considered. 

•         *  Statement  abridged,  only  part  of  opinion  given. 
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within  the  clause  of  the  constitution  of  the  United  States  onthis^sub- 
— jcct,  an  impairing  oi^  the  obligation  6rnigTgntrgTTgrTyf"grrgompany  .by 
those  blatfei;,  any  more  than  ttie  aeath  of  a  private'person  can  b-fi.-Said 
to^mftair  the  opli^ation  of  his  contracts.  The.pbligation  of  those  con- 
tracts  survives,  and  the  creditors  may  enforce  th^ir^£laiDia_agaiftSt  any 
propel Ly '  belonging  -to--Hte=c9FpS?atl^H"whiJch  has.not -passed^TO?9  ^^^ 
hamlb  oJ!  ii)nu  fide.  pui'Lha!.trs743Tit-is"Sttrr''Heia~Tn  trusf~for~the  com- 
pahy,  61*  for  the  stocl?hcrWBTS"thgreof,  at  the  time  qf'its  dissolution,  in 
any  mods  p6rmitt(id  by  thtrTocaT  laws.  Besides,  the  twelfth  section 
of"th6  act  tnco^orafing  the  "Cfiesapeake  and  Ohio  Canal  Company 
makes  it  the  duty  of  the  president  and  directors  of  that  company,  so 
long  as  there  shall  be  and  remain  any  creditor  of  the  Potomac  Com- 
pany who  shall  not  have  vested  his  demand  against  the  same  in  the 
stock  of  the  Chesapeake  and  Ohio  Canal  Company  (which  the  act  ena- 
bles him  to  do) ,  to  pay  to  such  creditor  or  creditors,  annually,  such  div- 
idend or  proportion  of  the  net  amount  of  the  revenues  of  the  Potomac 
Company,  on  an  average  of  the  last  five  years  preceding  the  organi- 
zation of  the  said  Chesapeake  and  Ohio  Canal  Company,  as  the  de- 
mand of  the  said  creditor  or  creditors  at  that  time  may  bear  to  the 
whole  dgbt  of  $175,800  (the  supposed  aggregate  amount  of  the  debts 
of  the  Potomac  Company).  So  that  hgre  is  prnvirlpij[  ^p  pgnit-ahlp 
/i  mode  of  distributing  the  assets  of  the  company  among  its  creditors,  by 
//  an  apportionment  ot  its  reveniieFiir  the'  ohly'mode  in  which__it  could 
Jf-  be  practically  done  upon  its  dissoIuHon ; 'a  mode  analogousjo^ffie  dis- 
V  tnbution  o|_the~asseTs^J:  a  decease3"ins6TvenF debtor. 

Independent  of  this  view   of    the  matter,  it  would  be  extremely 
difHcult  to  maintain  the  doctrine  contended  for  by  the  plaintiff  in 
error,  upon  general  principles /<i  A  corporation,  by  the  very  terms'^ 
and  nature  of  its  political  existence,  is  subject  to  dissolution,  by  a  sur-/ 
render  of  its  corporate  franchises,  and  by  a  forfeiture  of  them  for  will-V 
ful  misuser  and  non-user.    Every  creditor  must  be  presumed  to  under-  J 
stand  the  nature  and  incidents  of  such  a  body  politic,  and  to  contract/ 
with  reference  to  them.  >^And  it  would  be  a  doctrine  new  in  the  law. 
that  the  existence  of  a  private  contract  of  the  corporation  should  force 
upon  it  a  perpetuity  01  existence,  contrary  to  public  policy,  and  the 
^attiie  and  objects  otiis  cftarter.  "~*     *    "^  ^ 

Affirmed.     ~  ~* 

See  following  cases,  and  note,  infra,  p.  -910. 


Sec,  253.     &cecutory  contracts. 
GRIFFITH  Et  Al.  v.  BLAOKWATER  BOOM  AND  LUMBER  CO.' 

1899.     In  the  Supreme  Court  of  West  Virginia.    46  W.  Va. 
56,  33  S.    E.  Rep.  i25-j[28. 

[In  a  suit  by  creditors  against  the  lumber  company  to  settle  up  its 
affairs  there  were  three  contested  claims  in  favor  of  one  Thompson 
*  Statement  abridged ;  only  part  of  the  opinion  given. 
57— WiL.  Cases.    . 
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for  over  $115,000.     ^ne  of  these,  for  over  $98,000,  was  adjudged  not 
to  be  a  preferred. claim,  but  if  6f  any  valiaity  at  all,'  to  'b'e"'sW;lfas  to- 
I  share  only  pro  rata  witTTotSer  claims.     This  claim .aroseoiSt^  a  con- 
'  tract  called  the   stocking  "contract,  whereby  Thompson  was  to  cut, 
saw  and  deliver  all  its  timber  at  the  mill  at  a  certain  pripe.     Before 
any  part  of  this  contract  was  carried  out  the  company's  affairs  were 
placed  in  the  hands  of  a  receiver  by  consent  of  all  parties  interested. 
Thompson  claimed  damages  for  the  breach  of  this  contract,  and  over 
$98,000  was  found  to  be  the  proper  amount,  if  he  was  entitled  to  any- 
thing.    He  claimed  also  that  under  a  statute  making  claims  for  work 
and  labor  preferred  claims,  the  damages  for  a  breach  of  contract  for 
,  work  and  labor  would  have  the  same  preference.     The  lower  court 
I  decreed  that  this  was  not  a  preferred   claim,  but  allowed  it  to  be  a 
I  valid  claim.     Other  creditors  appealed.] 

'  Dent,  p.  «  *  »  The  last  report  of  the  receiver  shows  that,  if 
the  three  contested  claims  of  Albert  Thompson  are  allowed,  the  assets, 
of  the  company  will  greatly  fall  short  of  the  liabilities ;  but,  if  such 
claims  are  disallowed,  there  will  be  in  the  neighborhood  of  $30,000' 
to  be  distributed  among  the  stockholders.  .  So  these  amounts  are  of 
very  grave  importance  to  the  stockholders,  Albert  Thompson,  and  the 
other  creditors,  tjie  most  important  of  which  is  his  right  to  recover 
the  alleged  profits  of  his  abrogated  contract  byway  of  damages,  ascer- 
tained by  the  final  decree  to  amount  to  $98,661.56,  as  of  the  24th 
day  of  November,  1896.  These  daniages^  are  claimed  bv  reason  of 
at^  aUefrfA  hrefich  9f  its  conSacX.tfy J:he_company.  Tlus,.h(iffi£3ieE,  is. 
aJegsuL-impossiibility,  for  the  reason  thatj_at  the  time  the  alleged 
breachoccurredi_the.company_ba3  ceased  to  exist  save  only  in  name,, 
and  its  bones  were  already  bleaching  arTCBS'^lains  of  corporate  exist- 
ence_amii3~nunions_of  their  kind.  By  force  of  law,  it  had  been  com- 
pelled  to  surrender  its  tranchises  into  the  hands  of  a  receiver  on  ac- 
count of  its  inability  to  further  carry  on  its  business,  without  great 
threatened  loss  to  its  creditors  and  stockholders,  and  it  was  afterwards 
finally  dissolved  by  the  disposal  of  all  its  property,  to  all  which  Albert. 
Thomp.son  was  present  and  gave  his  assent,  with  certain  reservations^ 
j  in  his  own  interest.  '^Qierean  insolvent  corporation  is  forced  into- 
jLjijuidation  and  jissoIutijnjdj^jas__^ecatOTX.contracts  perish  wTtE  it, 
fror  this  is  an  impire3"cMiditiori  of  their  execution.  "  ~~~     — 

In  7  Am.  &"Erig7Ency.' Law  (2  ed.X,Ti6,  the  law  is  stated  to  be: 
"When  performance  of  a  contract  is  dependent  upon  the  continued 
existence  of  a  given  perron  or  thing,  and  such  continued  existence  was- 
assumed  as  the  basis  of  the  agreement,  the  death  of  the  person  or  the 
destruction  of  the  thing  puts  an  end  to  the  obligation."  The  con- 
tinued existence  of  the  corporation  was  assumed  as  the  basis  of  the 
contract  with  Albert  Thompson,  and  its  involuntary  dissolution  put 
an  end  to  performance  on  its  part,  and  the  contract  ceased  to  be  bind- 
ing, as  there  was  no  one  left  to  perform  it  according  to  its  terms. 
People  v.  Globe  Mut.  Life  Ins.  Co.,  91  N.  Y.  174;  i  Am.  &  Eng. 
Corp.  Cas.  586,  note  594.  Such,  however,  is  not  the  law  wher^  a 
solvent  corporation  is  voluntarily  dissolved.    By  its  own  actJ,t„caii-not 
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relieve  itself  from  its  contracts,  but  its  assete_wilLl>e  Ji^<^--"'-^^^''dS_fo 
••brgafClies  thereof .  It  jnust  Be  taken  as  an  implied  conditionof  all  such 
rouliaCLs jlliat_such  coirporation  will  not  voluritanTytfyTo  escape  or 
evadeTulfillment,  andJf_it_does7equity  will  not  recognizejHdissolu- 
tion  nor_£emiit  jhe3Iktdbutian  of  its  assets'until  its  contrastS-are^at- 
isfied.     Glass  Co.  v.  Stoehr,  54  Ohio  St.  157,  43  N.  E.  Rep.  279; 
Sch'leider  V.  Dielman,  44  La.  Ann.  462,  10  South.  934.  The  appelleep 
'^Ttipmpson,  claims  that  the  dissolution  of  the  corporation  was  volun- 
tary,  for  the.xfiasQ'j-ihi.t-tlieLXtflBicers  .asspntpcln  t.fcLe.refo""""  They  assented 
because  its  business  had  assumed  such  a  condition  that  it  could  not  be  , 
continued  without  great  loss  to  its  creditors  and  stockholders.  And  to'| 
this   the   appellee,  Thompson,  also  assented.     Hence  its  dissolution 
was  not ..volunt-afYi  h■<^t,  was  brought  about  by^  the  force  of  circum- 
stances,  and  the  final  determination  of  its  affairs  shows  that  it  was  not/ 
sol^ni.-    ^     *     ^'  ~~~~*~~        '  ' — 

A  receiver  is  not  bound  to  carry  out  executory  contracts  of  the  cor-T 
poration,  but  he  may  disregard  them.  Beach  Rec,  §  328.  Thai 
power  to  adopt  or  reject  the  defendant's  contract,  to  accept  those* 
which  are  of  advantage  to  the  trust  estate,  and  reject  the  burdensome  | 
ones,  is  restricted  to  the  receiver..  The  rule  is  not  reciprocal,  hence ^ 
it  is  called  "anomalous."     Section  cite;d: 

"The  court,  however,  may  order  the  receiver  to  compllete  unfin- 
sed  contracts,  if  by  so  doing  the  interests  of  all  parties  will  be  better 
conserved,  and  in  such  case  whatever  is  done  by  the  receiver  in  the 
performance  of  such  contracts  becomes  an  obligation  upon  the  receiv- 
ership and  its  property,  to  be  protected  by  the  court."  Smith  Rec, 
pp.  102,  103,  §  35.  The  receiver  in  this  case-  did  adopt,  under  the 
instruction  of  the  court,  and  partly  carry  out  the  stocking  contract; 
but  finally  the  court,  reaching  the  conclusion,  with  the  assent  of  all 
parties,  except  Albert  Thompson,  determined  ^to,  and  did,  abandon 
the  stocking  contract  and  direct  a  sale  of  the  property.  This  the 
court  had  the  legal  and  equitable  power  to  do.  It  thereby  determined 
that  the  carrying  out  of  the  contract  would  be  injurious  to  those  in 
interest.  After  this  action  on  the  part  of  the  court,  the  corporation, 
Vhe  receiver  or  Albert  Thompson  would  be  in  contempt  even  in  seek- 
"Tng  to.  carry  out  the  same.     *     *     * 

Decree  below  reversed. 

Note.    See  following  cases  and  note,  infra,  p.  910. 


(E 


Sec.  254.    rQenerally  upon  rights  and  liabilities  in  equity. 
BACON  Et  Al.  v.  ROBERTSON.' 

1855.     In  the  Supreme  Court  of  the  United  States.     18  How» 
(59  U.  S.)  Rep.  480-489. 

[Appeal  from  United  States  circuit  court  for  the  southern  district  of 
Mississippi.     In  1843  the  legislature  of  Mississippi  directed  that  ac- 

'  Statement  abridged,  and  much  of  opinion  omitted. 
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tions  in  quo  -warranto  beinstituted  against  all  banking  corporations 
in  the  stafe^hat  haa  so  violaFed  thelFcBaTcers  as  tS.  incur  their  irorieit- 
uV&r.and  provi^d  that  trustees  lh"ould  be  appointed  by  the  court  de- 
claring:aJf6TfJitorerw:tee3at)rit  shouldrbe  t(r-mllecrtte:agggls,:and 
'¥ffer  paying  the  debts  distribute  the  surplus,  if  any,  ratably  among 
the  stockholders.  The  charter  of  the  Commercial  BahFof  TTatcfieZ", 
af^er  due_proceedings,  was"  declared  forfeited,  ~and"Rol^rtson  ap- 
pointed trustee  to  pay  debts  and  make  distribution.  XfteFaindebts 
were  paid  he  refused  to  distribute  the  $4,ooo,oo6„isijrplus.  Bacoji . 
and  the  other  shareholders  brought  their  bill  in  equity  to  obtain  their 
shares.  .  Upon  demurrer  the  circuit  court  dismissed  the  bill  and  plaint- 
iffs appealed.] 

Campbell,  J.  *  «  «  To  comprehend  the  import  of  this  legis- 
lation we  must  consider  the  rnischiefs  it  was  designed  to  prevent  or 
remove,  and  the  mode  adopted  to  accomplish  the  end,  for  the  legisla-  i 
tion  is  of  a  character  wholly  remedial.  The  common  law  of  Great 
Britain  was  deficient  in  supplying  the  instrumentalities  for  a  speedy 
and  just  settlement  of  the  affairs  of  an  insolvent  corporation  whose 
charter  had  been  forfeited  by  a  judicial  sentence.  The  opinion  usu- 
ally expressed  as  to  the  effect  of  Such  a  sentence  was  unsatisfactory 
and  questioned.  There  had  been  instances  in  Great  Britain  of  the 
dissolution  nf  pii1-|]ip  or  ecclesiastical  corporations  by  the  exeTticm-of 
the  public  aiifhoritv,  or  as  a  consequence  of  the  death  of  their  mem- 
bers, and  parliaTipnV  anH  ^h<^  rnurts  had  affirmed  in  these  instances 
that  the  endowments  they  had  received  from  the  prince  or  pious  f ound- 
eTsrwoiirg^revert.m  such  a  case.  Stat,  de  I'erris  Templariorum,  17 
Jidw.  11 ;  Dean  and '  Canons  of  Windsor,  Godb.  211;  Johnson  v. 
Norway,  Winch.  37;  Owen,  73;  6Vin.  Abr.,  280.  What  was  to  be- 
come of  their  personal  estate  and  of  their  debts  and  credits  had  not 
been  settled  in  any  adjudged  case,  and  as  was  said  by  Pollexfen  in  the 
argument  of  the  quo  warranto  against  the  city  of  London  was  per- 
haps '■'-non  dejinttur  in  jure."    »     •     * 

It  may' be  admitted  that  the  courts  of  law  could  not  give  any  relief 
to  the  shareholders  of  a  corporation  disfranchised  by  a  judicial  sen- 
tence in  respect  to  a  corporate  right.  Their  modes  of  proceeding  do 
not  provide  for  the  case,  as  they  have  not  for  many  others,  i  Plow, 
276,  277;  Richards  v.  Richards,  2  B.  &  Adol.  447;  Will.  Ex.,  11 29. 
But  this  concession  does  not  involve  an  acknowledgment  that  the 
rights  of  the  corporations  are  extinguished.  Courts  of  chancery  have 
been  forced  into  a  closer  contact  with  these  associations,  and  have 
formed  a  more  rational  conception  of  their  constitution  and  a  more 
accurate  estimate  of  their  importance  to  the  industrial  relations  of 
society.  Those  courts  have  evinced  a  spirit  of  accommodation  of 
their  modes  of  proceeding  so  as  to  adapt  them  to  the  changing  exi- 
gencies of  society.  (Citing  and  quoting  as  illustrating  this  doctrine. 
Lord  Cottenham  in  Wallworth  v.  Holt,  4  M.  &  C.  635,  Sir  James 
Wigram,  V.  C,  in  Foss  v.  Harbottle,  2  Hare  491 ;  Bank  of  U.  S.  v. 
Deveaux,  5  Cr.  61;  Lennox  v.  Robei-ts,  2  Wheat.  373;  Mumma  v. 
Potomac  Co.,  8  Pet.  281 ;  Curran  v.  Arkansas,  15  How.  304.)    *    * 
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The  tendency  of  the  discussions  and  judgments  of  the  court  of  chan- 
cery in  Great  Britain,  and  of  the  courts  of  this  country,  is  to  concede 
the  existence  of  a  distinct  and  positive  right  of  property  in  the  indi- 
viduals cortiposing  the  corporation  in  its  capital  and  business,  which 
is  subject  in  the  main  to  the  management  and  control  of  the  corpora- 
tion itself,  but  that  cases  may  arise  where  the  corporators  may  assert 
not  only  their  own  rights  but  the  rights  of  the  corporate  body.  /  And 
no  reason  can  be  given  why  the  dissolution  of  a  corporation,  whether 
by  judicial  sentence  or  otherwise,  whose  capital  was  contributed  by 
shareholders  for  a  lawful  and  perhaps  laudable  enterprise,  with  the 
consent  of  the  legislature,  should  suspend  the  operation  of  these  prin- 
ciples, or  hinder  the  effective  interference  of  the  court  of  chancery  for 
the  preservation  of  individual  rights  of  property  in  such  a  case.  The 
withdrawal  of  the  charter — that  is,  the  right  to  use  the  corporate  name 
for  the  purposes  of  suits  before  the  ordinary  tribunals — is  such  a  sub- 
stantial impediment  to  the  prosecution  of  the  rights  of  the  parties 
interested,  whether  creditors  or  debtors,  as  would  authorize  equitable 
interposition  in  their  behalf  within  the  doctrine  of  chancery  prece- 
dents. Staintonv.  The  Carron  Company,  23  L.  and  E.  315;  Travis 
V.  Milne,  9  Hare  141 ;  Travis  v.  Milne,  2  Hare  491.  For  the  sen- 
tence of  forfeiture  does  not  attain  the  rights  of  property  of  the  corpo- 
rators or  corporation,  for  then  the  state  would  appropriate  it.  If  those* 
rights  are  put  an  end  to,  it  would  seem  to  be  rather  from  a  careless 
disregard,  or  hardened  and  reckless  indifference  to  consequences  on 
the  part  of  the  public  authority,  than  from  any  preconceived  plan  or 
purpose. V" For,  according  to  the  doctrine  of  the  text-writers  on. this 
subject,  tne  consequences  are  visited  without  any  discrimination ;  the 
losses  are  imposed  upon  those  who  are  not  blameworthy,  and  the  ben- 
efits are  accumulated  upon  those  who  are  without  desert.^ 

The  effects  of  a  dissolution  of  a  corporation  are  usually  described) 
to  be,  the  reversion  of  the  lands  to  those  who  had  granted  them ;   theV 
extinguishment  of  the  debts,  either  to  or  from  the  corporate  body,  sol 
that  they  are  not  a  charge  nor  a  benefit  to  the  members.^  The  in-' 
stances  which  support  the  dictum  in  reference  to  the  lands  consist  of 
the  statutes  and  judgments  which  followed  the  suppression  of  the  mil- 
itary and  religious  orders  of  knights,  and  whose  lands  returned  to 
those    who  had  granted  them,  and    did    not   fall  to  the  king  as  an 
escheat;   or  of  cases  of  dissolution  of  monasteries  and  other  ecclesias- 
tical foundations,  upon  the  death  of  all  their  members,  or  of  donations 
to  public  bodies,  such  as  a  mayor  and  commonalty.     But  such  cases "^ 
afford  no  analogy  to  that  before  us.     The  acquisitions  of  real  prop-  J 
erty  by  a  trading  corporation  are  commonly  made  upon  a  bargain  and  ( 
sale,  for  a  full  consideration,  and  without  conditions  in  the  deed ;   and  ) 
no  conditions  are  implied   in  law  in  reference  to  such   conveyances.  I 
The  vendor  has  no  interest  in  the  appropriation  of  the  property  to  I 
any  specific  object,  nor  any  reversion,  -where  the  succession  fails.     If  I 
the  statement  of  the  consequences  of  a  dissol  ution  upon  the  debts  and  I 
credits  of  the  corporation  is  literally  taken,  there  can  be  no  objection  ( 
to  it.     The  members  can  not  recover  nor  be   charged  with  them,  in 
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their  natural  capacities,  in  a  court  of  law.  But  this  does  not  solve 
the  difficulty. 

The  question  is,  has  the  bona  fide  and,  just  creditor  of  a  corpora- 
tion,  dissolved  under  a  judicial  sentence  for  a  breach  in  its  charter, 
p.ny  claim  upon  the  CMpOTate_pra2ert3rfor  the^satisTa^no^^ 
{{part  ffoBTThg' reservation  in  the. act  of  the  leg'islaturev^icE"  directed 
the^prosecution  ?  Can  the  lands  be  resumed  in -disr.egarS^of  "their 
riglTESjby  Vendors,  who  have  received  a  full  payment  of  their  price, 
and  executed  an  absolute  conveyance  ?  Can  the  careless,  improvi- 
dent or  faithless  debtor  plead  the  extinction  of  his  debt  or  of  the  cred- 
itor's claim,  and  thus  receive  protection  in  his  delinquency.?  The 
creditor  is  blameless — he  has  not  participated  in  the  corporate  mis- 
management, nor  procured  the  judicial  sentence ;  he  has  trusted  upon 
visible  property  acquired  by  the  corporation  in  virtiie  of  its  legisla- 
tive sanction.  How,can_thg;  vendors  of  the  lands  or  the  delinquent 
debtors  resist  the  might  jjfhis.  equity.?  But',  if  the  claims  of  the  cred- 
itor areTrre^^T^^TEEoseol^Jhe^st^ 

againstTEe"pafties  wHo^Haim  to  hold  the  corporate  property.  The 
money,  evidences  of  debts,  lands  "atTd-^JErs'on'alLy  aLquried  by  the 
corporation  were  purchased  with  the  capital  they  lawfully  contributed 
to  a  legitimate  enterprise  conducted  under  the  legislative   authority. 

DThe  enterprise  has  failed  under  circumstances,  it  may  well  be,  which 
entitled  the  state  to  withdraw  its  special  support  and  encouragement, 
but  the  state  does  not  affirm  that  any  cause  for  the  confiscation  of  the 
property,  or  for  the  infliction  of  a  heavier  penalty,  has  arisen.  Stit  is  a 
case;-  therefore,  in  which  courts  of  chancery,  upon  their  well-settled 
principles,  would  aid  the  parties  to  realize  the  property  belonging  to 
the  corporation,  and  compel  its  application  to  the  satisfaction  of  the 
demands  which  legitimately  rest  upon  it. 

In  our  view  of  the  equity  of  this  bill  we  have  the  support  and  sanc- 
tion of  the  legislature  of  Mississippi.  Their  legislation  excludes  all 
the  consequences  which  have  been  imputed  as  necessary  to  a  sentence 
of  dissolution  on  a  civil  corporation.  From  the  plentitude  of  their 
powers  for  the  amelioration  of  the  condition  of  the  body  politic,  and 
the  supply  of  defects  in  their  system  of  remedial  laws,  they  have 
afforded  a  plan  for  the  liquidation  and  settlement  of  the  business  of 
these  corporations  in  which  the  equities  of  the  creditors  and  share- 

,  holders  respectively  are  recognized  as  attaching  to  all  the-  corporate 
property  of  whatever  description.  And  the  inquiry  arises,  who  is 
authorized  to  obstruct  the  enforcement  of  these  equities  in  so  far  as 
the  stockholders  of  the  Commercial  Bank  of  Natchez  are  concerned? 

^The  creditors  have  been  satisfied.  The  defendant  in  the  present  suit 
is  the  trustee  appointed  under  these  legislative  enactments.     His  de- 

^  rhurrer  confesses  that  he  has  received  money,  stocks,  evidences  of 
debt,  lands,  and  personal  property,  which  he  refuses  to  distribute. 
He  dairns  that  the  stockholders  have  no  rights  since  the  dissolution  of 
tfte'corporationTTintrri?  any,  they  rriusl"HelooKEd  for  in  the  circuit 
court  of  AdaBis.x,Qunty,  Mississippi.  But  -the-  trustee  can  ncvE~deny 
the  title  of  the  stockholders  to  a  distribution.     To  collect  and  distrib- 
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lite  the  property  of  the  corporation  among  the  creditors  and   stock- 
-  holders  is  his  commission — for  this  end  he  was_2laced_Jn  the  £osses- 
sion  ot  the  property,  and  was  armed'with  all  the  powers  he  has  exer- 
="~cised, 

Hi§_dtlg_is  in  subordination  to Jhgirs,  andjiis  duties  are  to  maintain 
their_ri^ts~  and  to"consurt~their  advantage.  Pearson  v.  Lindley,  2 
Jur758TTPet.743-;-4-B-irgri;  WilUs  Ti-us.,  125,  172,  173.  He  is 
estopped  from  making  the  defense  of  a  want  of  title  in  the  stockhold- 
ers.     •     #     *     Reversed. 

JVofe.     See  following  cases,  and  note,  infra,  p.  910. 


Sec.  255.     Reversion  of  land. 

WILSON  V.  LE^RY.' 

1897.     In  the  Supreme   Court   op  North  Carolina.     120  N. 
C.  Rep.  90-94,  58  Am.  St.  Rep.  778. 

[Action  to  recover  land.  In  1849,  plaintiff's  ancestor  conveyed  the 
land  in  fee  to  an  Odd  Fellows  Lodge,  which  was  incorporated  the 
following  year  and  duly  chartered  by  the  grand  lodge.  This  lodge 
took  and  held  possession  till  1872,  when  it  ceased  to  exist,  and  was 
never  revived.  Under  the  direction  of  the  Granjl_JLodge_  the  jand 
was  sold  in  1873  to~tfae~^efend'antg:  Suitwas  "Brought  in  1893.  by 
theTieif  s  of  the  of  igmal  grantor,  claiming  a  reverter  upon  the  extinc- 
tion of  the  subordinate  lo^geX  and  tTielower  court  so  found.] 

Clark,  J.  »  *  *  The  plaintiff's  counsel  insist,  however,  that  at 
the  time  of  the  conveyance  the  Revised  Statutes  (ch.  26,  sec.  17)  pro- 
vided that  a  corporation,  unless  otherwise  specially  stated  in  its  charter, 
had  existence  for  only  thirty  years,  and  as  there  was  no  special  pro- 
vision in  this  charter,  the  grantor  only  parted  with  the  property  for 
thirty  years  and  held  a  resulting  trust.  But  the  conveyance  was  in  fee, 
and  a  corporation  limited  in  duration  can  take  a  fee-simple  convey^ 
ance  just  as  a  natural  being,  whose  existence  is^ajsp  limited.  Either^ 
rnay  convey  away  the  property,  "and 'upon  the  death  of  either,  without 


having  disposed  of  it,  the  property  will  goto  pay  creditors,  to  heirs,** 


to  stockho 


ders,  or  as  an  escheat,  according  to  the  circu  m  stan  ces,  but  I 


i^jeither  case  is~there  any  reverter  tcTTKe  grantors.     On  the  death  of  \ 
''J^irp"'"''t-ioJJ— the  proppTty"7r"iisjiaJly_aHrtTini^^  by  a  receiver,  and  \ 

on  the  death  of  a  natural  person,  by  the  personal  repfesenfafive,  or/ 
pKSSEsTo^^HieJjeirs.  ~  '  "      '        "" 

rt~lsTfue  it  was  held  in  an  opinion  by  Gaston,  J.  (Fox  v.  Horah, 
36  N.  C.  358),  that  by  the  common  law,  upon  the  dissolution  of  a  cor- 
poration by  the  expiration  of  its  charter  or  otherwise,  its  real  property 
reverted  to  the  grantor,  its  personal  property  escheated  to  the  state, 
and  its  choses  in  action  became  extinct*  and  hence  that  on  the  expira- 
tion of  the  charter  of  a  bank  a  court  of  equity  would  enjoin  the  collec- 
tion of  notes  made  payable  to  the  bank, or  its  cashier,  the  deb.tor  be- 

^  Statement  abridged,  and  part  of  opinion  omitted. 


¥. 
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itjg  absolved  by  the  dissolution.  Judge  Thompson  (5  Thomp.  Corp., 
§  6720)  refers  to  this  decision  "in  accordance  with  the  barbarous  rule 
of  the  common  law"  as  "probably  the  last  case  of  its  kind,"  and 
notes  that  it  has  since  been  in  effect  overruled  in  Von  Glahn  v.  De 
Rossett,  81.  N.  C.  467,  and  it  is  now  expressly  overruled  by  us. 
Chancellor  Kent  (2  Comm.,  307,  note)  says  "this  rule  of  the  common 
law  has,  in  fact,  become  obsolete  and  odious,"  and  elsewhere  he 
stoutly  denied  that  it  had  ever  been  the  rule  of  the  common  law,  ex- 
cept as  to  a  restricted  class  of  corporations  (5  Thompson,  supra, 
§  6730).  The  subject  is  thoroughly  discussed  by  Gray  on  Perpetui- 
ties, §§  44-51,, and  he  demonstrates  that  my  Lord  Coke's  doctrine, 
rested  on  the  dictuni  of  a  fifteenth  century  judge  (Mr.  Justice  Choke, 
in  the  Prior  of  Spalding's  Case,  7  Edward  IV,  1467),  and  is  contrary 
to  the  only  case  deciding  the  point,  Johnson  v.  Norway,  Winch. 
37  (1622),  though  Coke's  statement  has  often  been  referred  to  as 
law.  But  whatever  the  extent  of  this  rule  at  the  common  law,  if  it 
was  the  rule  at  all,  it  was  not  founded  upon  justice  and  reason,  nor 
could  it  be  approved  by  experience,  and  has  been  repudiated  by 
modern  courts.  The  modern  doctrine  is,  as  held  by  us,  that  'jupbn 
a  dissolution  the  title  to  realproperty  does_not  revert  to  the  ori|;inal 
tors  oF'fheir  "Bfeigg,  ang~me  personal  property~3oes^not  escheat 
to3fte^Tate."  Thompson7'jM^irS5^"§"S746'rOweh  vT  SrnrEH73i"!BSrb. 
641  ;  Towar  v.  Hale,  46  Barb.  361.  The  crude  conceptions  of 
corporations  naturally  entertained  in  a  feudal  and  semi-barbarous 
age,  when  they  were  few  in  number  and  insignificant  in  value  and 
functions,  by  even  so  able  a  man  as  Sir  Edward  Coke,  and  the  fanci- 
ful reason  given  by  him  (Coke  Lit.,  136)  for  the  reverter  of  their  real 
estate,  to  wit,  that  a  conveyance  to  them  must  necessarily  be  a  quali- 
fied or  base  fee,  have  long  since  become  outworn  and  discredited. 
That  which  is  termed  "the  common  law"  is  simply  the  "right  reason 
of  the  thing"  in  matters  as  to  which  there  is  no  statutory  enactment. 
When  it  is  misconceived  and  wrongly  declared,  the  common  rule 
is  equally  subject  to  be  overruled,  whether  it  is  an  ancient  or  a  recent 
decision.  Upon  the  facts  agreed  judgment  should  be  entered  below 
against  the  plaintiffs,  dismissing  their  action. 
Reversed.  , 

See  following  cases  and  note,  irifra,  p.  910,  • 


Sec.  256.     Reversion  of  property  of  mutual  convgany. 

TITCOMB  V.  KENNEBUNK  MUT.  F.  INSURANCE  CO. 

1887.     In  the  Supreme   Judicial    Court  op  Maine.     79  Maine 

Rep.  31.5-317- 

Walton,  J.     The  Kennebunk  Mutual  Fire  Insurance  Company 
was  incorporated  in  1856.     It  has  issued  no  policies  since  1877. 
In  1884,  its  last  policy  hayingex£iredjJiie_com£ajiy  yotedJ;^^ 
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upits  affairs_andto  do  no  more  business.     A  decree  ^las  Wpy   ob- 
tained at  nisi  frtus  dissolving  the  corporation,  from  wiiich  no  appeal 
has  been  -ta-kefl— er-t:iHimed'7"an3  the   only  question  before  the  lavjc-j 
court  is  to  determine  what  shall  be  done  with   the   assetf:  nf  thp  (;om-/' 
pany.      Our  statutes  contain  ample  provisions  for  the  disposition  of \ 

-thcrassets  of  stock  companies.     R.  S.,  ,  c.  46,  §§  25,  26,  27  and 

54-  But  this  is  a  mutual  company  and  has  no  stockhqlders.  and  the 
provisions  cited  do  not  apply.  According  to  the  old  settled  law  of 
the  land,  says  Chancellor  Kent,  upon  the  civil  death  of  a  corporation, 
when  there  is  no  special  statute  to  the  contrary,  all  its  real  estate  re- 
verts_to~the  grantoi's  and ,  their  heirs,  and  all  its  personal  estate  vests 
liTthe  people.  2  Kent.  (loth  ed.),  3S5,  386.  To  the  same  effect  is 
Angell  and  Ames  on  Corp.,  c.  22,  §  6- (2d  ed.). 

But  it  is  said  that  in  this  class  of  cases  the  corporators  named  in  the 
act  of  incorporation  should  be  regarded  as  stockholders.  They  are_ 
not_stockholders,  and  to  hold  that  they  are  would  be  a  fiction,  and 
fictions  are  not  favored,  and  are  never  resorted  to  except  to  work  out 
some  strong  and  inherent  equity,  and  there  is  no  such  equity  in  favor 
of  the  corporators  of  a  mutual  insurance  company.  They  contribute 
■  nothing  towards  its  assets,  and  we  think  it  would  be  against  puBlic 
p"olicy"to  allow  them  to  have  a  pecuniary  intei"esrin  thenT  Such  an  in- 
Terest  wourd"hievitab'l3rtSTrdTo'"cf eafFarTemptation To  fix  the  rates  of 
insurance  higher  than  would  be  necessary  to  meet  losses,  and  then, 
when  a  surplus  had  been  thus  obtained,  to  divide  it  among  themselves 
and  thus  reap  a  profit  from  business  in  which  they  had  invested  no 
capital  and  had  taken  no  risks,  and  this  at  the  expense  of  the  policy- 
holders. We  think  there  is  a  much  stronger  equity  in  favor  of  jhe 
fornier  policy-holders,  whose  money  has  contributed  to  produce  the 
assets,  ijut  we  do  not  think  they  can  be  regarded  as  stockholders 
after  their  policies  have  expired  and" their  premium  rioIes'Kave  been 
cl[rre5'lEtl~wr~g1Ven[upToTE^^.  They  have  thetr  received  iri  'fiill  the 
benefits  for'wKich  tEejTcontracted  and  are  no  longer  members  of  the 
company,  and  to  distribute  among  them  a  small  amount  of  assets,  and 
to  determine  what  each  former  policy-holder's  share  ought  in  equity 
to  be,  would  be  attended  with  difficulties  and  an  amount  of  labor 
which  the  end  would  not  justify.  When  a  man  dies  leaving  no  wife 
or  kindred,  his  property  descends  to  the  state.  And  when  a  corpo- 
ration  which,  like  a  mutual  insurance  company,  has  nostockholders. 
ceases  to  exist,  we'a?gTi3l_premcml"to  say  ttef  the  "ruTe  qf^  thg,  eom- 
inon  law,  wElcITgives  its  surplus  asseFsTo  the  state,  is'not  a  wise  one. 
*  *  *  (Ordered"that  balance  'after  payitig' debts,  costs,  etc.," be 
paid  to  the  state  treasurer  for  the  use' of  the  state.) 

Note.    See,  1899,  Oummings  v.  Hollis  (Ga.),  33  S.  E!  919;  1883,  Mason  v. 
Fire  Co.,  70  Ga.  604.     Also  next  case,  and  note,  infra,  p.  910. 
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Sec.  257.     Reversion  of  property,  charitable  corporation. 

MORMON  CHURCH  v.  UNITED  STATES.* 

ROMNEY  V.  UNITED  STATES. 

1890.     In    the   Supreme    Court  of    the    United   States.     136 

U.  S.  Rep.  1-67. 

Bradley,  J.  The  principal  questions  raised  are,  first,  as  to  the 
power  of  congress  to  repeal  the  charter  bt  theTjhurch  ot  lesus  Christ 
of~]bgt'tei'-Day"SaiHtTf~ahd,  secondly, ^s  to  the  power  of  congress  and 
the  courts  to  seize  the  property  of  said  corporation  and  to  hold  the 
same  for  the  purposes  tnentiohed  in  the_decree. 

The  power  of  congress  over  the  territories  of  the  United  States  is 
general  and  plenary,  arising  from  and  incidental  to  the  right  to  acquire 
the  territory  itself,  and  from  the  power  given  by  the  constitution  to 
make  all  needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging-to  the  United  States.  It  would  be  absurd  to  hold 
that  the  United  States  has  power  to  acquire  territory,  and  no  power 
to  govern  it  when  acquired.  The  power  to  acquire  territory,  other 
than  the  territory  northwest  of  the  Ohio  river  (which  belonged  to  the 
United  States  at  the  adoption  of  the  constitution),  is  derived  from  the 
treaty-'making  power  and  the  power  to  declare  and  carry  on  war. 
The  incidents  of  these  powers  are  those  of  national  sovereignty,  and 
belong  to  all  independent  governments.  The  power  to  rhake  acqui- 
sitions of  territory  by  conquest,  by  treaty  and  by  cession  is  an  incident 
of  national  sovereignty.  The  territory  of  Louisiana,  when  acquired 
from  France,  and  the  territories  west  of  the  Rocky  mountains,  when 
acquired  from  Mexico,  became  the  absolute  property  and  domain  of 
the  United  States,  subject  to  such  conditions  as  the  government,  in  its 
diplomatic  negotiations,  had  seen  fit  to  accept  relating  to  the  rights  of 
the  people  then  inhabiting  those  territories.  Having  rightfully  ac- 
quired said  territories,  the  United  States  government  was  the  only  one 
which  could  impose  laws  upon  them,  and  its  sovereignty  over  them 
was  complete.  No  state  of  the  Union  had  any  such  right  of  sover- 
eignty over  them ;  no  other  country  or  government  had  any  such  right. 
These  propositions  are  so  elementary,  and  so  necessarily  follow  from 
the  condition  of  things  arising  upon  the  acquisition  of  new  territory, 
that  they  need  no  argument  to  support  them.     They  are  self-evident. 

This  brings  us  directly  to  the  question  of  the  power  of  congress  to 
revoke  the  charter  of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints. 
Thnt  rnrgpration,  when  the  territory  of  Utali_jaLas  organized,  was  a 
corporation  g^e  facid,  existltljj^Uhder  ail'Crdinance  ofthe  so^^H'*'^  St-atp 
ot  JJeseret,  approved  February  6,  iS'ji.  This  ordinance  had  no  va- 
lidity  excfept  in  the  \'UlLllUi'>i  uuguic^Lcnce'of  the  people  of  Utah  th'en 

'Facts  sufficiently  stated  in  opinion;  arguments  and  much  of  opinion 
omitted." 
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rpsirling-  <;V|(^rp  Deseret,  or  Utah,  had  ceased  to  belong  to  the  Mexi- 
can government  by  the  treaty  of  Guadalupe  Hidalgo,  and  in  185 1  it 
belonged  to  the  United  States,  and  no  government  without  authority 
from  the  United  States,  express  or  implied,  had  any  legal  right  to  ex- 
ist there.  The  assembly  of  Deseret  had  no  power  to  make  any  valid 
law.  Congress  had  already  passed  the  law  for  organizing  the  terri- 
tory of  Utah  into  a  government,  and  no  other  government  was  lawful 
within  the  bounds  of  that  territory.  But  after  the  organization  of  the 
territorial  government  of  Utah  under  the  act  of  congress,  the  legisla- 
tive assembly  of  the  territory  passed  the  following  resolution:  '■^Re- 
solved by  tke  Legislaiive  Assembly  of  the  Territory  ofUtah^  That  the 
laws  heretofore  passed  by  the  provisional  government  of  the  statef  of 
Deseret,  and  which  do  not  conflict  with  the  organic  act  of  said  terri- 
~tory,  Deand  the  same  are  hereby  declared  to  be  legal  and  in  full  force 
grid  virfue,  and  shall  so  remain  until  sujjerseded  by  the  action  of  the 
legislatiye  assembly  ot  thf  j-prvitAvy  Af  1  Ij-f^h/^  This  resolution  "was 
approved  October  4,  1851.  The  confirmation  was  repeated  on  the 
19th  of  January,  1855,  by  the  act  of  the  legislative  assembly,  entitled 
"An  act  in  relation  to  the  compilation  and  revision  of  the  laws  and 
resolutions  in  force  in  Utah  Territory,  their  publication  and  distribu- 
tion." From  the  time  of  these  confirmatory  acts,  therefore,  the  said 
corporation  had  a  legal  existence  under  its  charter.  But  it  is  too  plain 
for  argument  that  this  charter  or  enactment  was  subject  to  revocation 
and  repeal  by  congress  whenever  it  should  see  fit  to  exercise  its  power 
for  that  purpose.  Like  any  other  act  of  the  territorial  legislature,  it 
was  subject  to  this  condition.  Not  only  so,  but  the  power  of  congress 
could  be  exercised  in  modifying  or  limiting  the  powers  and  privileges 
granted  by  such  charter,  for  if  it  could  repeal,  it  could  modify;  the 
greater  includes  the  less.  Hence  there  can_be  no  question  that  the  act 
of  July  I.  1862,  already  recited, -was  a  valid  exercise  of  congre^ional 
powers^  Whatever  may  be  the  effect  or  true  "construction  of  this  act, 
we  have  no  doubt  of  its  validity.  As  far  as  it  went  it  was  effective. 
If  it  did  not  absolutely  repeal  the  charter  of  the  corporation,  it  cer- 
tainly took  away  all  right  or  power  which  may  have  been  claimed  un- 
der it  to  establish,  protect  or  foster  the  practice  of  polygamy,  under 
whatever  disguise  it  might  be  carried  on ;  and  it  also  limited  the 
amount  of  property  which  might  be  acquired  by  the  Church  of  Jesus 
Christ  of  Latter-Day  Saints,  not  interfering,  however,  with  vested 
rights  in  real  estate  existing  at  that  time. 

If  the  act  of  July  i,  1862,  had  but  a  partial  effect,  congress  had 
still  the  power  to  make  the  abrogation  of  its  charter  absolute  and  com- 
plete. This  was  done  by  the  act  of  1887.  By  the  seventeenth  sec- 
tion of  that  act  it  is  expressly  declared  that  "the  acts  of  the  legisla- 
tive assembly  of  the  territory  of  Utah,  incorporating,  continuing  or 
providing  for  the  corporation  known  as  the  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  and  the  ordinance  of  the  so-called  general  assem- 
bly of  the  State  of  Deseret,  incorporating  the  said  church,  so  far  as  the 
same  may  now  have  legal  force  and  validity,  are  hereby  disapproved 
and  annulled,  and  the  said  corporation,  so  far  as  it  may  now  have,  or 


968  MORMON   CHURCH   V.    UNITED   STATES.  §  2  57 

pretend  to  have,  any  legal  existence,  is  hereby  dissolved."  This  ab- 
solute annulment  of  the  laws  which  gave  the  said  corporation  a  legal 
existence  has  dissipaited  all  doubt  on  the  subject,  and  the  said  corpo- 
ration has  ceased  to  have  any  existence  as  a  civil  body,  whether  for 
the  purpose  of  holding  property  or  of  doing  any  other  corporate  act. 
It  was  not  necessary  to  resort  to  the  condition  imposed  by  the  act  of 
1862,  limiting  the  amount  of  real  estate  which  any  corporation  or  as- 
sociation for  religious  or  charitable  purposes  was  authorized  to  acquire 
or  hold,  although  it  is-  apparent  from  the  findings  of  the  court  that  this 
condition  was  violated  by  the  corporation  before  the  passage  of  the 
act  of  1887.  Congress,  for  good  and  sufficient  reasons  of  its  own,  in- 
dependent of7that--Iiniijgtt^  airig'oT'any  violation  of  it,  had  a  ftill  aiid 
perfect  right  to  repeaHts^harter  and  abrogap  Itsjiorporate^gxistehce , 
whicb,  '6fcoijrse73.ependjedjipon  its  charter.  '——^ 

Thiejie]ct;_r[if^stion  is.  whether~conaress^  the  court  had  the  power 
to  can se  the. property  .qf  tbe_^ said  corporation  to  be  S<;!,?:pr1  a^n  talfpn 
possession  of  as  was  done  in  tHiFcase. 

When  a  business  cofporaHon  instituted  for  the  purposes  of  gain  or 
private  interest  is  dissolved,  the  modern  doctrine  is  that  its  property, 
after  payment  of  its  debts,  equitably  belongs  to  its  stockholders.  But 
this  doctrine  has  never  been  extended  to  public  or  charitable  corpo- 
rations. As  to  these  the  ancient  and  established  rule  prevails,  namely: 
that  when  a  corporation  is  dissolved  its  personal  property,  like  that 
of  a  man  dying  without  heirs,  ceases  to  be  the  subject  of  private  own- 
ership, and  becomes  subject  to  the  disposal  of  the  sovereign  authority, 
whilst  its  real  estate  reverts  or  escheats  to  the  grantor  or  donor,  unless- 
some  other  course  of  devolution  has  been  directed  by  positive  law, 
though  still  subject,  as  we  shall  hereafter  see,  to  the  charitable  use. 
To  this  rule  the  corporation  in  question  was  undoubtedly  subject.  But 
the  grantor  of  all  or  the  principal  par'tof  the  real  estate  of  the  Church. 
gf~-Tg"sus  Christ  ot  i^afffir-Day  SaTnts  was  I'tiallV  the  Uuiled  States, 
from  whom  the  property /yyas  fiprivpH  by  tVift  rhurch  or  its  trus'tees 
through  the  operation  of  the  town-site  act.  Besides,  as  we  have  sefen, 
the  act  of  i8B2expressly  declared 'that  aTTreal  estate  acquired  or  held 
by  any  of  the  corporations  or  associations  therein  mentioned  (of 
which  the  Church  of  Jesus  Christ  of  Latter-Day  Saints  was  one),  con- 
trary to  the  provisions  of  that  act,  should  be  forfeited,  and  escheat  to 
the  United  States,  with  a  saving  of  existing  vested  rights.  The  act 
prohibited  the  acquiring  or  holding  of  real  estate  of  greater  value  than 
$50,000  in  a  territory,  and  no  legal  title  had  vested  in  any  of  the 
lands  in  Salt  Lake  City  at  that  time,  as  the  town-site  act  was  not  passed 
until  March  2,  1867.  There  can  be  no  doubt,  therefdre,  that  the  real, 
estajte„ o:^  thp  porpor^fioJJTrriqueRtiQn- cyild  not,  on  its  dissolution,  re- 
vert  or  pass  to  any  othar  person  or  persons  than  the  Utnted^tates. 

If  it  be  iirgeS"  that  the  real  estatedi3  not  sta'rfd^irTthe  name  of  the 
corporation  but  in  the  name  of  a  trustee  or  trustees,  and  therfefore  was 
not  subject  to  the  rules  relating  to  corporate  property,  the  substance 
of  the  difficulty  still  remains.  It  can  not  be  contended  that  the  prohi- 
bition of  the  act  of  1862  could  have  been  so  easily  evaded  as  by  put- 
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ting  the  property  of  the  corporation  into  the  hands  of  trustees.  The 
eqiiitahle  or  trust  estate  was  vested  in  the  corporation.  The  trustee 
held  if  for  no  other  purpose,  and  the  (ibfp^ration  belllg  dissolved,  jhat 
purpose  was  at  an  end.  The  trust  estate  devolved  to  the  Umted 
"states  in  tne  same  manner  as  the  legal  estate  would  have  done  had  it 
been  in  the  hands  of  the  corporation.  The  trustee  became  trustee  for 
the  United  States  instead  of  trustee  of  the  corporation.  We  do  not 
now  speak  of  the  religious  and  charitable  uses  for  whiclt  the  corpora- 
tion, through  its  trustee,  held  and  managed  the  property.  That  as- 
pect of  the  subject  is  one  which  places  the  power  of  the  government 
and  of  the  court  over  the  property  on  a  distinct  ground. 

Where  a  charitable  corporation  is  dissolved  and  no  private  donor 
or  founder  appears  to  be  entitled  to  its  real  estate  (its  personal  prop- 
erty not  being  subject  to  such  reclamation),  the  government  or  sover- 
eign authority,  as  the  chief  and  common  guardian  of  the  state,  either 
through  its  judicial  tribunals  or  otherwise,  necessarily  has  the  disposi- 
tion of  the  funds  of  such  corporation,  to  be  exercised,  however,  with 
due  regard  to  the  objects  and  purposes  of  the  charitable  uses  to  which 
the  property  was  originally  devoted  so  far  as  they  are  lawful  and  not 
repugnant  to  public  policy.     *     *     « 

The  property  in  question  has  been  dedicated  to  public  and  charita- 
ble uses.  It  matters  not  whether  it  is  the  product  of  private  contri- 
butions, made  during  the  course  of  half  a  century,  or  of  taxes  imposed 
upon  the  people,  or  of  gains  arising  from  fortunate  operations  in  busi- 
ness, or  appreciation  in  values,  the  charitable  uses  for  which  it  is 
held  are  stamped  upon  it  by  charter,  by  ordinance,  by  regulation  and 
by  usage,  in  such  an  indelible  manner  that  there  can  be  no  mistake 
as  to  their  character,  purpose  or  object.     *     *     » 

The  manner  in  which  the  due  administration  and  application  of 
charitable  estates  is  secured,  depends  upon  the  judicial  institutions  and 
machinery  of  the  particular  government  to  which  they  are  subject.  In 
England,  the  court  of  chancery  is  the  ordinary  tribunal  to  which  this 
class  of  cases  is  delegated,  and  there  are  comparatively  few  which  it 
is  not  competent  to  administer.  Where  there  is  a  failure  of  trustees, 
it  can  appoint  new  ones ;  and  where  a  modification  of  uses  is  neces- 
sary in  order  to  avoid  a  violation  of  the  laws,  it  has  power  to  make 
the  change.  There  are  some  cases,  however,  which  are  beyond  its 
jurisdiction ;  as  where,  by  statute,  a  gift  to  certain  uses  is  declared 
void  and  the  property  goes  to  the  king;  and  in  some  other  cases  of 
failure  of  the  charity.  In  such  cases  the  king  as  parens  patrice,  under 
his  sign' manual,  disposes  of  the  fund  to  such  uses,  analogous  to  those 
intended,  as  seems  to  him  expedient  and  wise. 

These  general  principles  are  laid  down  in  all  the  principal  treatises 
on  the  subject,  and  are  the  result  of  numerous  cases  and  authorities. 
See  Duke  on  Char.  Uses,  ch.  lo,  §§4,  5,  6;  Boyle  on  Char.,  bk.  2,  ch. 
3,  4;  2  Story's  Eq.  Jur.,  §§  1167,  et  seq.  ;  Attorney-General  v.  Guise, 
2  Vernon  266;  Moggridge  v.  Thackwell,  7  Ves.  36,  77;  De  Them- 
mines  v.  De  Bonneval,  5  Russ.  289 ;  Town  of  Pawlet  v.  Clark,  9 
Cranch  292,  335,  336;  Beatty  v.  Kurtz,  2  Pet.  566;  Vidal  v.  Girard's 
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Executors,  3  How.  127;  Jackson  v.  Phillips,  14  Allen  539;  Ould  v. 
"Washington  Hospital,  95  U.  S.  303  ;  Jones  v.  Habersham,  107  U.  S. 
174.     *     *     * 

It  is  obvious  that  any  property  of  the  corporation  which  may  be  ad- 
judged to  be  forfeited  and  escheated  will  be  subject  to  a  more  abso- 
lute control  and  disposition  by  the  government  than  that  which  is  not 
so  forfeited.  The  non-forfeited  property  will  be  subject  to  such  dis- 
position only  as  may  be  required  by  the  law  of  charitable  uses;  whilst 
the  forfeited  and  escheated  property,  being  subject  to  a  more  absolute 
control  of  the  government,  will  admit  of  a  greater  latitude  of  discre- 
tion in  regard  to  its  disposition.  As  we  have  seen,  however,  con- 
gress has  signified  its  will  in  this  regard,  having  declared  that  the  pro- 
ceeds shall  be  applied  to  the  use  and  benefit  of  common  schools  in 
the  territory.  Whether  that  will  be  a  proper  destination  for  the  non- 
forfeited  property  will  be  a  matter  for  future  consideration  in  view  of 
all  the  circumstances  of  the  case.     »     *     # 

Decree  affirmed  generally.  Fuller,  C.  J.,  Field  and  Lamar,  J.J., 
dissenting. 

Note.    Effect  of  dissolution. 

1.  Ji'miJcAises  can  no  longer  be  exercised:  1844,  White  v.  Campbell,  5 
Humptr-t*eiH*r)-«&r"'i^'*T"B'™^''^5rTVris8lssippi  v.  Wrenn,  11  Miss.  (3  Sm. 

I  &  M.  )  791 ;  1877,  Turnpike  Co.  v.  Illinois,  96  U.  8.  63 ;  1879,  State  v.  Lawrence 
Bridge  Co.,  22  Kan.  438;  1881,  Greenwood  v.  Freight  Co.,  105  U.  S.  13,  infra, 
p.  1422;  1882,  Campbell  v.  Talbot,  132  Mass.  174;  1889,  People  v. O'Brien,  111 
N.  Y.  1,  infra,  p.  1426;  1890,  Marysville  Invest.  Co.  v.  Munson,  44  Kan.  491. 
And  see  supra,  pp.  868-871. 

2.  E^.p.r,ut,nrv  contracts : 

a.  Jmoluntary  dissolution,  at  common  law,  extinguished  executory  con- 
tractsTand"  airclaiins  for'  damagesior  noh-pertormance-.  1797,  Bi'Hl'kyii-v. 
WilTiamlETilTCSttege;  1  Call  (Va.)  161  ;~187678t'rmnaT!rv.  Fredericksburg,  etc., 
E.  Co.,  27  Gratt.  (Va.)  119;  1883,  People  v.  Globe  Mut.  L.  Ins.  Co.,  91  N.  Y. 
174;  1892,  Schleider  v.  Dielman,  44  La.  Ann.  462;  1897,  Eosenbanm  v.  U.  S. 
Cred.  Sys.  Co.,  60  N.  J.  L.  294;  1899,  Griffith  v.  Blackwater  B.  &  L.  Co.,  46 
W.Va.  56,  33  S.  E.  Rep.  J25,  supra,  p.  897. 

6  J^otaniarj/.jlissqlution  does  not_ extinguish  executory  contracts:  1834, 
Revere  v.  Bostoirn55perCo.;"15  PrSir(maM^51rri86§7-*lTiscartine  T.  V.  v. 
Funck  18  Iowa  469,  on  472 ;  1870,  Pahquioque  Bank  v.  Bethel  Bank,  36  Conn. 
325  4  Am.  Rep.  80 ;  1977,  Shields  v.  Ohio,  95  TJ.  S.  319,  on  324 ;  1892,  Schleider 
V.  Dielman,  44  La.  Ann.  462;  1896,  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St.  157. 

c  In  equiiv  tlLa.c3]a.ljffation  of  such  contracts  surviyes^nd  may  be  enforced 
against  corporate  assets,:  1819,  Vose  v.  Grant,  lt>  jflasr-SOSron  ■522;-1819, 
Spear  v.  Grant,  l'6  Mass.  9,  on  15;  1824,  .Wood  v.  Dummer,  3  Mason  308; 
1834,  Mumma  v.  Potomac  Co.,  8  Pet.  (U.  S.)  281,  supra,  p.  896;  1852, 
Coulter  V.  Robertson,  16  Ind.  46,  79  Am.  Dec.  405;  1853,  Curran  v.  Arkan- 
sas 15  How.  (TJ.  S.)304,  on  311-2;  1855,  Bacon  v.  Robertson,  18  How.  (U.  S.) 
480-6,  supra,  p.  899;  1861,  State  v.  Bailey,  99  Mass.  267,  96  Am.  Dec.  747; 
1867,  Powell  V.  North  Mo.  R.  Co.,  42  Mo.  63,  on  68;  1873,  Oakland  R.  Co.  v. 
Oakland,  etc.,  R.  Co.,  45  Cal.  365, 13  Am.  Rep.  181;  1876,  Broughton  v.  Pen- 
sacola,  93  TJ.  S.  266,  on  268;  1877,  Shields  v.  Ohio,  95  TJ.  S.  319,  on  p.324j 
1877,  Wallamet  Falls  Canal,  etc.,  Co.  v.  Kittridge,  5  Saw.  44,  on  50;  1877, 
Shamokin  Valley,  etc.,  R.  Co.  v.  Malone,  85  Pa.  St.  25,  on  36;  1882,  Taylor  v. 
Holmes,  14  Fed.  Rep.  498;  1887,  Stamm  v.  N.  W.  Mut.  Ben.  Assn.,  65  Mich. 
317,  on  330;  1899,  Boyd  v.  Hankinson,  92  Fed.  Rep.  49.  See  infra,  36,  and 
dicta  in  cases  next  paragraph. 

d.  Under  statutes  rights  arising  from  executory  contracts_are  preserved : 
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1843,  Readv.  Frankfort  Bank,  23  Maine  318;  1866,  Towar  v.  Hale.  46  Barb. 
(N.  Y.)  361 ;  1877,  Shields  v.  Ohio,  95  U.  S.  319;  1879,  Von  Glahn  v.  De  Eos- 
set,  81  N.  C.  467,  473;  1880,  People  v.  Trust  Co.,  82  N.  Y.  283;  1882,  Life 
Assoc.  V.  Fassett,  102  IlL  315 ;  1882,  Taylor  v.  Holmes,  14  Fed.  Bep.  498 ;  1886, 
Beck  V.  Henderson,  76  Ga.  360;  1889,  Mott  v.  Danville  Seminary,  129  IlL 
403 ;  1891,  Nelson  v.  Hubbard,  96  Ala.  238,-  244 ;  1892,  Schleider  v.  Dielman, 
44  La.  Ann.  462-  1894,  Mason  v.  Pewabic  Min.  Co.,  66  Fed.  Eep.  391,  on  394; 
1896,  Tiffin  Glass  Co.  v.  Stoehr,  54  Ohio  St.  157. 

3.  IM)tsdue.  tn  nr  from  the  corpnratinn: 

a.  Ar"6ommon  law  debts  were  extinguished :  1835,  Commercial  Bank  v. 
LockwSfTC'2TIa?7TlJeIT¥rTS4l7T'oFv'.  HorEth,  1  Ired.  Eq.  (N.  C.)  358,  36  Am. 
Dec.  48;  1844,  White  v.  Campbell,  5  Humph.  (Tenn.)  38;,  1847,  Commercial  , 
Bank  v.  Chambers,  8  Sm.  &  M.  (Miss.)  9 ;  1849,  Town  of  Port  Gibson  v.  Moore, 
13  Sm.  &  M.  (Miss.)  157 ;  1850,  Hightower  v.  Thornton,  8  Ga.  486, 52  Am.  Dec. 
412;  1854,  Moultrie  v.  Smilev,  16  Ga.  289;  1863,  Malloy  v.  Mallett,  59  N.  0. 
(6  Jones  Eq.)  345;  1867,  Conwell  v.  Pattison,  28  Ind.  509;  1872,  Exchange 
Bank  v.  Teddy,  67  N.  C.  169 ;  1878,  Bank  of  Mississippi  v.  Duncan,  56  Miss. 
166;  1888,  Higgins  v.  Downward,  8  Houst.  (Del.)  227,  40  Am.  St.  141,  supra, 
p.  152. 

6.  But  debts  and  claims  are  preserved  in  equity :  1861,  State,  ea;  reZ.  Brown, 
V.  BaiTeyTl-e-Tird.  46,  79  Am.  Dec.  ?D5TT8S87Tblger  v.  Columbia  Ins.  Co.,  99 
Mass.  267, 96  Am.  Dec.  747 ;  1877,  McCoy  v.  Farmer,  65  Mo.  244 ;  1883,  Howe  v. 
Bobinson,  20  Fla.  352 ;  ,1888,  People  v.  O'Brien,  111  N.  Y.  1,  7  Am.  St.  Bep. 
684,  infra,  p.  1426;  1888,  Higgins  v.  Downward,  8  Houst.  (Del.)  227,  40  Am.  St. 
Eep.  141,  supra,  p.  152;  1890,  Havermeyer  v.  Superior  Court,  84  Cal.  327,  18 
Am.  St.  Eep.  192;  1895,  Conover  v.  Hull,  10  Wash.  673,  46  Am.  St.  Eep.  810. 

See,  supra,  2c. 

c.  And  vgixgenerally  now  by  statute,  rights,  credits  or  liabilities  arising 
ex  ooritraeiu  or  ex" delicto  are  preserved,  and"  trustees  provid§a~for  the  settle- 
in^jrfcinfcsncfe-claimf: — 1-8^,  Cuuuimji'dgl— Bairlirv;  ehamb^rr,"8"  Sm"."^  M. 
(Miss.)  9;  1856,  iiobinson  v.  Lane,  19  Ga.  337;  1860,  Hargroves  v.  Chambers, 
30  Ga.  580;  1861,  Bank  of  Salem  v.  Caldwell,  16  Ind.  469;  1867,  Hunt  v.  Co- 
lumbia Ins.  Co.,  55  Maine  290,  92  Am.  Dec.  592;  1885,  Society  Perun  v.  Cleve- 
land, 43  Ohio  St.  481,  supra,  p.  617;  1888,  Miller  v.  Newburg  Coal  Co.,  31  W. 
Va.  836,  13  Am.  St.  Bep.  903;  1891,  Hepworth  v.  Union  Ferry  Co.,  62  Hun 
(N.  Y.)  257;  1891,  Grafton  v.  Union  Ferry  Co.,  19  N.  Y.  Supp.  966,  contra; 
1894,  People  v.  Troy  St.  &  I.  Co.,  82.  Hun  303,  1  N.  Y.  Ann.  Cas.  138;  1894, 
Marsteller  v.  Mills,  143  N.  Y.  398,  38  N.  E.  Eep.  370;  1898,  State  v.  Fogerty, 
V05  Iowa  32;  1899,  American  Surety  Co.  v.  Great  W.  S.  Co.,  58  N.  J-  Ea.  526,  43 
Atl.  Eep.  579;  1899,  Boyd  v.  Hankinson,  92  Fed.  Eep.  49.'  See,  supra,' M. 
Compare,  1885,  Gray  v.  National  S.  S.  Co.,  115  U.  S.  116  (tort). 

4.  Personal  vroverty.  at  common  law,  upon  dissolution,  vested  in  the  crown 
or  stater-eqfcg'B'Littleton.  136:  Bex  v.  PagHHore.  3"TBnn-Erl99'fT«237Sfate 
BanlT V.  State,  1  Blackf.  (Ind.)  267,  supra,  p.  891;1841,  Foxv.  Horah,  1  Ired. 
Eq.  (N.  C.)  358,  36  Am.  Dec.  48;  1844,  White  v.  Camobell,  5  Humph.  (Tenn.) 
38 ;  1856,  Erie  B.  Co.  v.  Casey,  26  Pa.  St.  287.     See  infra,  5c. 

5.  Beal  provertv:  ' 

a.  At  common  law  real  estate  reverted  to  the  grantor.  1823,  State  Bank  v. 
State,  r-Biaetef.-(-lTrd7r2B77st(pra,  p.  891 ;  ISiiTWime'  v.  Campbell,  5  Humph. 
(Tenn.)  38;  1848,  Bingham  v.  Wiederwax,  1  N.  Y.  509;  1852,  Nicoll  v.  N.  Y. 
&  E.  E.  Co.,  12  Barb.  460;  1856,  Erie,  etc.,  B.  v.  Casey,  26  Pa.  St.  287  (goes 
to  the  state) ;  1862,  Plitt  v.  Cos,  43  Pa.  St.  486  (same) ;  1869,  People  v.  Col- 
lege of  California,  38  Cal.  166;  1875,  Mercer  Academy  v.  Busk,  8  W.  Va.  373; 
1877,  Turnpike  Co.  v.  Illinois,  96  IT.  S.  63 ;  1885,  New  York,  etc.,  E.  v.  Parma- 
lee,  1  Ohio  C.  C.  239 ;  1891,  Danville  Seminary  v.  Mott,  136  111.  289.  See  also, 
supra,  3c. 

6.  But  a  corporation  whose  duration  is  limited  may  take  or  grant  an  estate 
in  fee-~T:8?87Teople^.  Mauran,^  Denio  3891"! 852,  Nicotl  -v."N7Y:'&  ET  E. 
CoTl2  Barb.  460;  1854,  Nicoll  v.  N.  Y.  &  E.  B.  Co.,  12 N.  Y.  121  ;  1856,  Bives 
V.  Dudley,  3  Jones  Eq.  (56  N.  C.)  126,  67  Am.  Dec.  231 ;  1864,  Erie  B.  Co.  v. 
State,  31  N.  J.  L.  531,  86  Am.  Dec.  226;    1889,  Bailey  v.  Platte,  etc.,  Co.,  12 
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Colo.  230;  1889,  Davis  v.  Memphis,  etc.,  R.,  87  Ala.  633;  1890,  Miner  v.  N. 
Y.,  etc.,  R.,  123  N.  Y.  242;  1894, '  Detroit  Citizens'  St.  R.  v.  Detroit,  64  Fed. 
Rep.  628;  1896,  Union,  etc.,  R.  Co.  v.  Chicago,  etc.,  R.,  163  U.  S.  564;  1897, 
Sioux,  etc.,  Co.  v.  Trust  Co.,  82  Fed.  Rep.  124;  1897,  Wilson  v.  Learv,  120  N. 
C.  90,  58  Am.  St.  Rep.  778,  supra,  p.  903. 

c.  But  in  equity  or  by  statute,  real  or  peraonal  estate,  pr  the  proceeds 
from  Ita  saleT^re-ccrnsfderggTIiincrfbrt'Re'pk.vmeilt  6i  JtiUK,  and  distribution 
affiohgshareHoraers,  lBa-TTrergi'B':nO'ftiTerHttnrt!Hlltirt6' the  grantor  or  trLthn 
state  in tllB-^  case  of  pri-p.a'l-p-^hiTiritTgatf-TinVjinvaTirtna"  K"riTVVIoojnrjtgyri^..y  ^nti} 
non-business  corporations  t'hS  ebD3'iyf8n''lairdT)T!lyiTreygfg"^ypVip,fl  frfigiiR  • 
18S0,  Owen  V.  ^mith,  31~Ba*W^*f.=-S:,)-641-v  i86ev-ToWa'r  VTHale,  46  BartTTN. 
Y.)  361 ;  1872,  Heath  v.  Barmore,  50  N.  Y.  302;  1887,  Titcomb  v.  Kennebunk 
Mut.  F.  Ins.  Co.,  79  Maine  Z\5,  supra,  p.  904;  1888,  People  v.  O'Brien,  111  N. 
Y.  1,  7  Am.  St.  Rep:  684;  1889,  Bailey  v.  Platte  L.  D.  Canal  &  M.  C,  12  Colo. 
230;  1889,  Davis  v.  Memphis,  etc.,  E.,  87  Ala.  633;  1890,  Havermeyer  v.  Su- 
perior Court,  84  Cal.  327, 18  Am.  St.  Rep.  192;  1890,  Mormon  Church  v.  United 
States,  136  U.  S.  1,  supra,  p.  906 ;  1891,  Danville  Seminary  v.  Mott,  136  111.  289 ; 
1893,  Sulphur  S.  &.  M.  P.  R.  v.  St.  Louis,  2  Texas  Civ.  App.  650;  1897,  Wilson 
V.  Leary,  120  N.  C.  90,  58  Am.  St.  Rep.  778,  supra,  p.  903;  1901,  Noble  v.  Gad- 
sen  Land  Co.,  133  Ala.  250,  91  Am.  St.  R.  27;  1902,  Insurance  Co.  v.  Dun- 
scomb,  108  Tenn.  724,  91  Am.  St.  E.  769. 

6.   Actions  bug  corvoration: 

a.  SUllB  Uy'a'corporatioi  at  common  law  abate  upon  its  dissolution :  1810, 
Bank  oTOrSTTr Mc^auglJll'iiv  2  Ciaunli-e.'  e?"2e;"f't!d.  «a«r928ri'89S,  May  v. 
State  Bank,  2  Rob.  (Va.)  56,  40  Am.  Dec.  726;  1844,  Bank  of  Miss.  v.  Wrenn, 
SSm.  &M.  (Miss.)  791;'  1844,  Miami  Exporting  Co.  v.  Gano,  13  Ohio  269; 
1846,  Bank  of  Gallipolis  v.  Trimble,  6  B.  Mon.  (Ky.)  599;  1851,  Ingraham  v. 
Terry,  11  Humph.  (Tenn.)  572;  1852,  Torry  y.  Robertson,  24  Miss.  192;  1891, 
Van  Pelt  v.  Home  Bldg.  Assn.,  87  Ga.  370. 

6.  'Rn^aaa  t.^f  fnllnwing  cases  hnldinjy  dissolntion  of  a  plaintiff  corporation 
after  suit  is  begun  is  not  ground  for  nonsuit:  W2ii,  'Aglievv  v.  Bank,  '2  Jtlar. 
<&~ertMa.)  478;  1842,  Ci#'df"LoTiisvm^-7'.-Bank  of  U.  S.,  3  B.  Mon.  (Kv.) 
138;  1849,  Grand  Gulf  Bank  v.  Wood,  12  Sm.  &  M.  (Miss.)  482;  .1850,  Kim- 
ball v.  Grafton  Bank,  20  N.  H.  347;  1877,  Kansas  City  Hotel  Co.  v.  Sauer,  65 
TVTo.  279;  1882,  Butchers'  &  D.  Bank  v.  Pulitzer,  11  Mo.  App.  594. 

c.  Statutes  may  prevent  abatement  of  siiits  by  dissolution  of  plaintiff  cor- 
poratioTTPlHlid,  President,  etc.,  of  JN.  J.,  etc..  Bank  v.  Thorp,  b  Cow.  (N.  Y.) 
46Tt847,  Bank  of  U.  S.  v.  Leathers,  8  B.  Mon.  (Ky.)  126 ;  1857,  State  v.  Bank, 
18  Ark.  554;  1897,  Richmond  Union  Pass.  Co.  v.  R.  Co.,  95  Va.  386:  1898, 
iSinger  &  Talcott  Stone  Co.  v.  Hutchinson,  176  111.  48. 

7.  Suits  against  a  corporation : 

a.  fflu  Valid  ludgment  atrcommon  law  could  be  rendered  against  a  dissolved 
corporation :  IBSB'rEider'v.  NeIson,''gtC-'FacTrM3eigiT-hV«T+464r30rSmrT7ec. 
■43ST1S45,  Musson  y.  Richardson,  11  Rob.  (La.)  37;  1845,  Greeley  v.  Smith,  3 
Story  657,  Fed.  Cas.  5748;  1849,  Merrill  v.  Bank,  31  Maine  57,  50  Am.  Dec. 
'649;  1874,  McCullough  v.  Norwood,  58  N.  Y.  562;  1874,  First  National  Bank 
v.  Colby,  88  U.  8.  609;  1878,  Sturgis  v.  Vanderbilt,  73  N.  Y.  384;  1880,  Ferry 
v.  Merchants',  etc.,  Bank,  66  Ga.  177;  1891,  Pendleton  v.  Russell,  144  U.  S. 
640 ;  1895,  In  re  N.  Y.  Oxygen  Co.,  33  N.  Y.  Supp.  726,  24  Civ.  Proc.  Rep.  398; 
1895,  Combes  v.  Keyes,  89  Wis.  297,  46  Am.  St.  Rep.  839;  1897,  In  re  Direc- 
tors, etc..  Brewing  Co.,  24  App.  Diy.  (N.  Y.)  223.     See,  infra,  c  and  d  and  8. 

b.  Attachment  or  garnishment_o.rx>CBfidings  are  terrqinated  by  dissolution 
of-  deTendant  corporatioZ:  1844,  Farmers',  etc..  Bank  y.  L'iIne7TlVT'&  S. 
(!Pa.T2077inm.  Dec.  293;  1874,  Frailey  v.  Central  Fire  Ins.  Co.,  9  Phil.  219; 
1895,  Walters  v.  Western,  etc.,  R.  Co.,  69  Fed.  Rep.  679.  But  see,  1840,  Lin- 
dell  v.  Benton,  6  Mo.  361;  1882,  Hays  v.  Lycoming  Fire  Ins.  Co.,  99  Pa.  St. 
621,  contra:  1901.  Fitts  l^JJatl.  Life  Assn..  —  Ala.  —,30  So.  374. 

c.  'SISiii^SL.PJoviflETKarflisggTOSSSIsnajT  hot  aBate  suits  pending,  nor 
prevent  the  bringing  of  "suits  against  the'H'ef  uiiot  corpftfatl  6H : '  1 8597T!T!rke 
y  PortsrnduiTBT^tc.,  R.  Co.,  39  N.  ir."?S5T'1870,  Ramsay  v. -Peoria,  etc.,  Ins. 
Co.,  55  111.  311 1  1887,  Greenbrier  Lumber  Co.  v.  Ward,  30  W.  Va.  43;  1890, 
Lake  Superior  Iron  Co.  v.  Brown,  B.  &  Co.,  44  Fed.  Rep.  539;  1894,  People 
y.  Troy  Steel  &  Iron  Co.,  82  Hun  (N.  Y.)  304;  1895,  State  v.  Port  Royal,  etc., 
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E.,  45  S.  C.  413,  23  S.  E.  Eep.  363;  1898,  Steinhaur  v.  Colmar,  11  Colo.  App. 
494,  55  Pac.  Eep.  391;  1901,  Shayne  v.  Evening  Post  Pub.  Co.,  168  N.  Y.  70, 
55  L.  E.  A.  777. 

An  action  for  libel  against  a  corporation  which  abates  by  the  expiration  of 
the~ccH'porai.U  cLaitei  maybe  I'BTfVed  against  the  trustees  oi  me  aissoived 
c&rpOTatt(Tn-Ttf-offlce--at-the  time  or dtSffcrlurahT"  ■Tgin7~Siraytie~?r"BTOning 
Post  Pub.  (Jo.HBB  Ji|'."rr/U.  55'L.  ETX.  77'7r 

d.  And  it  seems  that  a  decree  dissolving  a  corporation  maX-Erovide  that 
pendiTrg'Stflta'againsr  the  corporation  sEall  iiot^Be^OTecpa':  1882,Ti1e~3iso- 
clattth  V.  JJuWikTlW  m.  31-STt89lT»epwm^irvrTJnTon  Ferry  Co.,  6^  Hun 
(N.  Y.)  257;  1895,  People  v.  Troy  Steel,  etc.,  Co.,  82  Hun  (N.  Y.)  303,  1  N.  Y. 
Ann.  Cas.  138. 

8.  Judgments :  At  common  law,  a  judgment  in  favor  of  a  corporation  was  ex- 
tinguisired  by  the  dissolution  of  the  corporation:  i*J4ii,  iviay'vT  State,  'I'koh. 
I  va.  1  00,  40  Am.  Dec.  '/"ZeylTutlf'such^udgment  was  assigned  before  dissolu- 
tion the  assignee  could  enforcetttaftei-diasolation-:— 18557-Be  Vendell  vTTHam- 
iltanr2/  AlartatJ;  18bl,  EeacEXlThbmas,  TTW.  457 . 

-  A  judgment  against  a  corporation,  obtained  while  an  appeal  from  a  jjidg- 
mgiTfc-ef-disBahitiCTnta~pending,  maybe  enforced  before  the  judgment  of  disso- 
luHon  is  affir55ean'894,  Giles  v.  Stanton,  86  Tex.  620, 26  S.W.Eep.  615, "1111, 

58 — WiL.  Cases. 


PART  III. 

THE  CORPORATION  AS  A  SUBJECT  AND  SOURCE  OF 
RIGHTS  AND  OBLIGATIONS. 


Title  I.     Rights  and  Duties  op  the  Corporation  in  General, 


CHAPTER  12. 

POWERS  AND  AUTHORITY  IN  GENERAL. 

ARTICLE  I.       THEORIES  OF  CORPORATE  CAPACITY. 

See.  258.  Corporate  powers. — ;'  'The  capacities  of  corporations 
are  limited :  ( i )  by  natural  possjbility,  i.  e..  by  the  fact  that 
theyire  artificial  and  not  naturaL-persohs ;  (2)  by  legal 
possibility,  1.  e.,  by  the  restrictions  which  the  power  creaHng- 
a  corporation  may.  impose  on  the  legal"  existence  and  action 
of Tfs  creature. 

"First,  of  the  limits  set  to  the  powers  and  liabilities  of  cor- 
porations by  the  mere  fact  that  they  are  not  natural  persons. 
The  requirement  of  a  common  seal  is  sometimes  said  to  spring 
from  the  artificial  nature  of  a  corporation.  The  fact  that  it  is 
not  known  in  Scotland  is,  however,  enough  to  show  that  it  is 
a  mere  positive  rule  of  English  law.  The  correct  and  compre- 
hensive proposition  is  that  a  corporation  can  do  no  act  excegt^ 
by  an  agent  (for  even  if  all  the  members  concur  they  SireTjut 
agents)       *     *     * 

"We  come  now  to  consider  the  far  more  difficult  and  com- 
plicated questions  of  special  restrictions.  *  *  *  On  this 
there  have  been  many  decisions,  much  discussion,  and  some 
real  conflict  of  judicial  opinions.  There  are  two  opposite 
views  by  which  the  coitsideration  of  the  matter  may  be  gov- 
erned, and  they  may  be  expressed  thus: 

(914) 
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"I.  A  corporation  is  an  artificial  creature  of  the  law,  and 
has  no  existence  except  for  the  purposes  for  which  it  was  cre- 
ated. No  act  exceeding  the  limits  of  those  purposes  can  be 
the  act  of  the  corporation,  and  no  one  can  be  authorized  to 
bind  the  corporation  to  such  an  act.  In  each  particular  case, 
therefore,  the  question  is:  Wasthe  corporation  empowered  to 
bind  itself  to  this  transaction?  — ~--,.„„...,^^— — —     — — 

^°^y.  A  Cbrpbi-atioh  once  duly  constituted  has  all  such  pow- 
ers and  capacities  of  a  natural  person  as  in  the  nature  of  things 
can  be  exercised  by  an  artificial  person.  Transactions  entered 
into  with  apparent  authority  in  the  name  of  the  corporation 
are  presumably  valid  and  binding,  and  are  invalid  only  if  it 
can  be  shown  that  the  legislature  has  expressly  or  by  neces- 
sary implication  deprived  the  corporation  of  the  power  it  nat- 
urally would  have  had  of  entering  into  them.  The  question  is, 
therefore :  Was  the  corporation  forbidden  to  bind  itselL  to 
this   transactjon?     •—*—"*     * 

■*^lhese  views  we  may  call  ( i )  the  doctrine  Qi^.sfi&ciajj:a- 
jfacitJAS.  and  (2)  thedoctrine  of  ^^w^ra/ tfl/«t/^."  Pollock 
on  Contracts,  pp.  ^^^^g^'y^-'—-—""^""  -^— »-^™  ■- ^  -  ■ 


Special  capacities. 

THOMAS  V.  RAILBOAD  COMPANY.' 

In    the    Supreme    Court    op   United    States,     ioi  U. 
S.  71-87. 

[Error  to  -the  circuit  court  of  the  United  States  for  the  eastern  dis- 
trict of  Pennsylvania. 

This  was  an  action  of  covenant,  by  Thomas  at  al.  against  the  West 
Jersey^Raih-o^  Com£anyj^  and  they,  to  rnaintain  the  issue  on  their 
part5-offeTed"to  prove  that: 

InXJcfoBef ,  1863,  the  Millville  and  CTassboro  Railroad  Company; 
incorporated  hy  the  legislature  of  New^ersey  in  i'S597'"e«tec6JTnlb 
an  agreement  with  them  leasinp^  its  road,  buildings  and  rollin^^^k 
to  them  for  twenty  years  f rom' Augilst,  i8637for"the'consi3eration  of 
one-half  of  the  gross  sum  collected  from  the  operation  of  the  road  by 
the  plaintiffs  during  that  period ;  and  providing  that  the  company 
might  at  any  time  tei'mlnate  the  contract  and  retake  possession  of  the 
railroad,  and  in  such  case,  if  the  plaintiffs  so  desired,  arbitrators 
should  decide  upon  the  value  of  the  contract  and  the  loss  incurred  by 
the  termination  thereof;  and  the  decision  was  to  be  final,  conclusive, 
and  binding  upon  the  parties. 

In  October,  1867,  articles  of  agreement  were  entered  into  between 

'  Statement  abridged. 
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the  Millville  and  Glassboro  Railroad  Company  and  the  West  Jersey 
Railroad  Company,  the  defendant,  whereby  it  was  agreed  that  the 
former  should  be  merged  into  and  consolidated  with  the  latter. 

In  November,  1867,  a  written  notice  wasservedby  the  Millville  and 
Glassboro  Railroad  Company  upon  the  plaintiffs,  putting  an  end  to 
the  contract  and  to  all  the  rights  thereby  granted,  and  notifying  them 
that  the  company  would  retake  possession  of  the  railroad  on  the  first 
day  of  April,  1868. 

In  March,  1868,  the  legislature  of  New  Jersey  enacted  that,  upon 
the  fulfillment  of  certain  preliminaries,  the  Millville  and  Glassboro 
Railroad  Company  should  be  consolidated  with  the  West  Jersey  Rail- 
road Company,  "subject  to  all  the  debts,  liabilities  and  obligations  of 
both  of  said  companies."  These  conditions  were  fulfilled,  and  the 
railroad  was  duly  delivered  by  the  plaintiffs  to  the  West  Jersey  Rail- 
road Company  on  the  first  of  April,  1868. 

Notices  to  arbitrate  according  to  the  terms  of  the  agreenient  were 
served  by  the  plaintiffs  upon  the  Millville  and  Glassboro  Railroad 
iCon;pany,  and  immediately  thereafter  upon  the  West  Jersey  Railroad 
/Company.  An  agreement  of  submission  was  entered  into  whereby 
arbitrators  were  appointed,  with  power  to  settle  the  controversy  be- 
tween the  parties.  An  award  was  made  by  which  the  value  of  the 
unexpired  term  of  the  lease,  and  the  loss  sustained  by  reason  of  the 
termination  thereof,  to  and  by  the  plaintiffs,  was  adjudged  to  be  the 
sum  of  $159,437.07;  and  the  West  Jersey  Railroad  Company  was 
ordered  to  pay  that  sum  to  the  plaintiffs.  This  award  was  subse- 
quently set  aside  in  a  suit  in  equity  brought  in  New  Jersey. 

The  plaintiffs  further  offered  to  prove  their  compliance  in  all  re- 
spects with  the  terms  of  the  lease,  its  value,  and  the  loss  and  damage 
they  had  sustained  by  reason  of  its  termination  as  aforesaid.  The 
court  excluded  the  offered  testimony  on  the  ground  that  the  lease  15y~^ 
the  Millville  and  Ijlassboro"  Railroad~ConrFran7— toHJie  |jlainiitl!s~was 
ultra  vires,  and  directed  the  jury  tg_  retjjTn^aTefgict"  Iot^^  defend- 
ant.  The  plaintiffs"  duly  excepted,  and  sued  out  this  writ.] 
"  iMiLLER,  J.  *  *  «  The  ground  on  which  the  court  held  the 
contract  to  be  void,  and  on  which  the  ruling  is  supported  in  argument 
here,  is  that  the  contract  amounted  to  a  lease,  by  which  the  railroad, 
rolling-stock,  and  franchises  of  the  corporation  were  transferred  to 
plaintiffs,  and  that  such  a  contract  was  ultra  vires  of  the  company. 

It  is  denied  by  the  plaintiffs  that  the  contract  can  be  fairly  called  a 
lease. 

But  we  know  of  no  element  of  a  lease  which  is  wanting  in  this  in- 
strument. "A  lease  for  years  is  a  contract  between  lessor  and  lessee, 
for  possession  of  lands,  etc.,  on  the  one  side,  and  a  recompense  by 
rent  or  other  consideration  on  the  other."     4  Bac.  Abr.  632.   *    *    * 

The  authority  to  make  this  lease  is  placed  by  counsel  primarily  in 
the  following  language  of  the  thirteenth  section  of  the  company's 
charter : 

''That  it  shall.be  lavdu][, for^es^id  company,  at  any  time  during 
the  '^continuanceQf  its   charter.  ta."]ESaEZlcQnir^ct!j  'and_engag5mpnts 


:J 
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with  any  other  corporatiaa— or-Hrith  individuals,  for  the  tran^orting 
or  conveying  any  kinds  of  goods,  produce, _^f^angjse7jFr^jbt,  or 
passengers,  and  to  enforce  the  iiilfiUment  o t^ucFTonitractsT*' 

This  is  ir(j--rHm-e'than''saymgT^^ou  may  do  the  busfness  of  carry- 
ing  goods  and  passengers,  and  may  make  contracts  for  doing  that 
b lioness.  Sudrc6ntractsjiQ,u Jfflay  I0,akg»with.  any^other  corporation 
'Sr'with  Individuals.''  No  doubt  a  contract  by  which  the  goods  re- 
ceived  from  railroad  or  other  carrying  companies  should  be  carried 
over  the  road  of  this  company,  or  by  which  goods  or  passengers  from 
this  road  should  be  carried  by  other  railroads,  whether  connecting  im- 
mediately with  them  or  not,  are  within  this  power,  and  are  probably 
the  main  object  of  the  clause.  But  it  is  impossible,  ■|J£deraiv^_sound  ' 
rule  of  constructi2ii,„ta^n^nHrhe-lSg^uage~tise3^5rpercHI^ 
lease,  or  transfer  to_fiih£IS.  the  entire,  i:oad_ and  the  rights  and  fran- 
chrseST5f~the^  corporation.  _To  dp  so  is_tp  deprive"  the  company  of 
thepToweFof  making  those  contracts  which  this  clausej:bnfers,  and  of 
perfGrmmg_the  duties  which  it  im.pii£sll^.^^"^^"*~~~*~~ 

It  is  next  insisted,  in  the  language  of  counsel,  that  though  this  may 
be  so,  "a  corporate  body  may  (as  at  common  law)  do  any  act  which 
is  not  either  expressly  or  impliedly  prohibited  by  its  charter ;  although 
where  the  act  is  unauthorized  by  the  charter  a  shareholder  may  enjoin 
its  execution,  and  the  state  may,  by  proper  process,  forfeit  the 
charter." 

We  do  not  concur  in  this  proposition.      We  take  the  general  doc- 
trine to  be  in  this  country^  though  there  maySe  excepfidharcases~i 
Mmv  ii)ifiipt*uiiiM.i:...fn,jJi,f..  -caxi^iiajiyy^h^/rf   the  :fowers  of  corf  orations  [ 
organized  ~under  legislative  statutes  are  such  and  such  only  as  those  1 
statutes' confer: — ■Oawesditng-'the  rule  apfficable  to  all  statutes,  that ' 
what  is  fairly  implied  is  as  much  granted  as  what  is  expressed,  it 
renfdins  that  the  cKarTer^ofa  corporatTon~is  the  measure  of  its  pow- 
ers, and  that  the  enumeration  of^these  powers  implies  the  exclusion 
ofair~others.     *    *  •    ♦  - 

[Citing  and  discussing  East  Anglian  R.  Co.  v.  Eastern  Counties 
R.  Co.,  II  C.  B.  775;  Eastern  Counties  R.  Co.  v.  Hawkes,  5  H. 
L.  Cas.  331  ;  McGregor  v.  Deal  &  Dover  R.  Co.,  22  Law  J.  Q.  B. 
6^,  18  Q.  B.  618.] 

There  is  another  principle  of  equal  importance  and  equally  conclu- 
sive against  the  validity  of  this  contract,  which,  if  not  coming  exactly 
within  the  doctrine  of  ultra  vires  as  we  have  just  discussed  it,  shows 
very  clearly  that  the  railroad  company  was  without  the  power  to 
make  such  a  contract. 

XJiatjanncipkLis-tliatjvhere^  a  corporation,  like  a  railroad  company, 
,  h^is  granted  to  it  by  charter  a  fran'chise"mtend'ed  tff  lafge"riieasure  to 
be  exercised  for  the  public  good,  the  due  performance  of  tho's'e  func- 
tions  being_fhe..canaid£ration  of  the  public  .grant,  any  contract  which 
disables  the  corporation  from  perforniing"tEose~functions,"which  un- 
dertakes, without  the  consent  of  the.  state,  to  transfer  to  others  the 
rights  and  powers  conferred  by  the  charter,  and  to  relieve  the  grant- 
ees-Trfth^r'Bui-den  WWefrlt  imposes,  is  "ir  violation  of  the 'cpntra'ct  with 
thl.st2|e,.jiliis,Yoid-.a«.agaiugt public  policy.     *     *    %    '  [Citing  New 
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York  &  M.  L.  R.  Co.  v.  Winans,  17  How.  30;  Beman  v.  RufEord, 
I  Sim.  (N.  S.)  550;  Windh  v.  Birkenhead,  L.  &  C.  J.  R.  Co.,  13  Eng. 
L.  &  Eq.  506 ;  Black  V.  Delaware  &  R.  Canal  Co.,  22  N.  J.  Eq.  130.] 

It  remains  to  consider  the  suggestion  that  the  contract,  having  been 
executed,  the  doctrine  of  ultra  vires  is  inapplicable  to  the  case.  There 
can  be  no  question  that,  in  many  instances  where  an  invalid  contract, 
which  the  party  to  it  might  have  avoided  or  refused  to  perform,  has 
been  fully  performed  on  both  sides,  whereby  money  has  been  paid  or 
property  changed  hands,  the  courts  have  refused  to  stistain  an  ac- 
tion for  the  recovery  of  the  property  or  the  money  so  transferred. 

In  regard  to  corporations  the  rule  has  been  well  laid  down  by  Com- 
stock,  C.  J.,  in  Parish  v.  Wheeler,  22  N.  Y.  494,  that  the  executed 
dealings  of  corporations  must  be  allowed  to  stand  for  and  against  both 
parties  when  the  plainest  rules  of  good  faith  require  it. 

But  what  is  sought  in  the  case  before  us  is  the  enforcement  of  the 
unexecuted  part  of  this  agreement.  So  far  as  it  has  been  executed, 
namely,  the  four  or  five  years  of  action  under  it,  the  accounts  have 
been  adjusted  and  each  party  has  received  what  he  was  entitled  to  by 
its  terms.  There  remains  unperformed  the  covenant  to  arbitrate  with 
regard  to  the  value  of  the  contract.  It  is  the  damages  provided  for 
in  that  clause  of  the  contract  that  are  sued  for  in  this  action.  Pan>^ 
ages  for  a  material  part  of  the  cohtract  never  performed ;  damages  for 
the  value  of  a  contract  whit;h*WHS-void.  ~-4t  is  not  a  case-wf-a-^ntract 
fully '^ecuted.  The^very'nature'of  the  suit  is  to  recover  damapres  for 
_^  ifs'  non-performance.  As  to  this  it  is  not  an  executed  contract. 
^1  ^^only  so,  buTrfTiT  a  c6ntfact"forbidden  by  public  policy  and  be- 
yond the  power  of  the  defendants  to  make.  Having  entered  into  the 
agreement  it  was  the  duty  of  the  company  to  rescmd  or  abgirdt)n  it  at 
the"^ai^nest  moment^  Tnis  dufy^was  indepeiident  of  tiie  clausE'in  the 
cohtract  which  gave  them  the  right  to  do  it.  Though  they  delayed 
its  performance  for  several  years,  it  was  nevertheless  a  rightful  act 
vvhen  it  vvas~doheT""  Canthls'performance  of  a  legal  duty,  a  duty  both 
to  stockholders  of  the  company  and  to  the  public,  "give  to  the  plfliht- 
ifiEs  a  right  of  action.''  Can  they  found  such  a  right  on  an  agreement 
void  for  want  of  corporate  authority  and  forbidden  by  the  policy  of 
the  law.'  To  hold  that  they  can,  is,  in  our  opinion,  to  hold  that  any 
,  act  performed  in  executing  a  void  contract  makes  all  its  parts  valid, 
and  that  the  more  that  is  done  under  a  contract  forbidden  by  law,  the 
stronger  is  the  claim  to  its  enforcement  by  the  courts. 

We  can  not  see  that  the  present  case  comes  within  the  principle 
that  requires  that  contracts,  which,  though  invalid  for  want  of  corpo- 
rate power,  have  been  fully  executed,  shall  remain  as  the  foundation 
of  rights  acquired  by  the  transaction. 

We  have  given  this  case  our  best  consideration  on  account  of  the 
importance  of  the  principles  involved  in  its  decision,  and  after  a  full 
examination  of  the  authorities  vve  can  see  no  error  in  the  action  of  the 
circuit  court.     Judgment  affirmed. 

Note.  Special  capacUies.  Only  the  following  among  numerous  author- 
ities are  ^^ea^r-T^i,  Head  v.  Providence  Ins.  Co.,  2  Cranch  (6  TJ.  S.)  127; 
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1807,  Beatty  v.  Marine  Ins.  Co.,  2  Johns.  (N.  Y.)  109,  3  Am.  Dec.  401; 
1818,  People  v.  Utica  Ins.  Co.,  15  Johns.  358,  8  Am.  Dec.  243;  1819,  Dart- 
mouth College  V.  Woodward,  5  Wheat.  (U.  S.)  518,  636,  supra,  p.  708;  1827, 
Fuller  V.  Plainfield,  6  Conn.  532;  1828,  State  v.  Stebbins,  1  Stew.  (Ala.)  299; 
1830,  Providence  Bank  v.  Billings,  4  Pet.  (29  TJ.  S.)  514;  1831,  Betts  v.  Men- 
ard, 1  111.  (Breese)  395;  1839,  Bank  of  Augusta  v.  Earle,  13  Pet.  (38  U.S.) 
519,  587 ;  1839,  Penobscot  Boom  Co.  v.  Lamson,  16  Maine  224,  33  Am.  Dec. 
656;  1839,  Thomas  v.  Dakin,  22  Wend.  9,  supra,  p.  19;  1841,  State  v.  Wash- 
ington S.  L.  Co.,  11  Ohio  96;  1846,  Coleman  v.  Eastern  Counties  E.  Co.,  10 
Beav.  1;  1846,  Janesville  Bridge  Co.  v.  Stoughton,  1  Pin.  (Wis.)  667;  1850, 
Perrine  v.  Ches.  &  D.  C.  Co.,  9  How.  (SO  U.  S.)  172;  1851,  East  Anglian  R. 
Co.  V.  Eastern  Counties  E.,  11  C.  B.  (73  E.  C.  L.)  775;  1852,  Bank  of  Penn- 
sylvania V.  Commonwealth,  19  Pa.  St.  144;  1853,  Hood  v.  N.  Y.  &  N.  H.  E. 
Co.,  22  Conn.  502;  1856,  Commw.  v.  Erie  &  N.  E.  R.  Co.,  27  Fa.  St.  339,  67 
Am.  Dec.  471;  1858,  Pearce  v.  Madison  &Ind.  R.  Co.,  21  How.  (62  U.  S.)  441; 
1858,  A  bby  v.  Billups,  35  Miss.  618,72  Am.  Dec.  143;  1859,  Talmadge  v. 
North  Am.  C.  &  T.  Co.,  3  Head  (40  Tenn.)  337;  1860.  Bissell  v.  Mich.  South- 
ern, etc.,  E.  Co.,  22  N.  Y.  258;  1860,  Memphis  &  St.  F.  P.  E.  Co.  v.  Rives,  21 
Ark.  302;  1860,  McCracken  v.  Citv  of  San  Fran.,  16  Cal.  591 ;  1865,  Hannibal 
&  St.  J.  R.  Co.,  V.  Marion  Co.,  36  Mo.  294;  1868,  Rochester  Ins.  Co.  v.  Mar- 
tin, 13  Minn.  59  (Gil.  54) ;  1869,  Monument  Nat'l  Bank  v.  Globe  Works,  101 
Mass.  57 ;  1873,  Fowler  v.  Scully,  72  Pa.  St.  456,  13  Am.  Eep.  699 ;  1875,  Ash- 
bury  E.  Co.  V.  Eiche,  L.  E.  7  H.  L.  Rep.  653;  1877,  Franklin  Co.  v.  Lewiston 
Inst.  For  Sav.,  68  Maine  43 ;  1880,  Houston  &  T.  C.  R.  v.  Shirley,  54  Texas  125 ; 
1881,  Davis  v.  Old  Colony  R.  Co.,  131  Mass.  258;  1885,  Ewing  v.  Toledo  Sav. 
Bank,  43  Ohio  St.  31 ;  1888,  Chewackla  Lime  Works  v.  Dismukes,  87  Ala.  344 ; 
1888,  State  V.  Atchison  &  N.  R.  Co.,  24  Neb.  143,  8  Am.  St.  Rep.  164;  1890, 
Central  Trans.  Co.  v.  Pullman  P.  C.  Co.,  139  U.  S.  24,  48 ;  1894,  Commw.  v.  N. 
El.  R.  Co.,  161  Pa.  St.  409 ;  1897,  Farwell  Co.  v.  Josephson,  96  Wis.  10, 37  L.  R. 
A.  138, 65  Am.  St.  Rep.  22 ;  1897,  Pullman's  Car  Co.  v.  Cent.  Trans.  Co.,  171  TJ. 
S.  138;  1897,  Franklin  Nat'l  Bank  v.  Whitehead.  149  Ind.560,  63  Am.  St.  Rep. 
302;  1898,  Nicollet  Nat'l  Bank  v.  Frisk-Turner  Co.,  71  Minn.  413,  70  Am.  St. 
Rep.  334;  1899,  De  La- Vergne  Refrigerating  Machine  Co.  v.  German  Sav. 
Inst.,  175  IT.  S.  40;  1899,  National  Loan,  etc.,  Assn.  v.  Home  Sav.  Bank,  181 
111.- 35,  72  Am.  St.  Rep.  245. 


Sec.  260.     General  capacity. 

RICHE  V.  THE  ASHBURY  RAILWAY  CARRIAGE  &  IRON  CO.,  LTD.» 

1874.  ^  In  the  Court  ok  Exchequer.     L.  R.  9  Ex.  224-297. 

[The  defendants  were  incorporated  as  a  limited  company  under  the 
companies'  act,  1862,  the  objects  of  the  company,  as  stated  in  the 
memorandum  of  association,  being  "Jo  make,  sell,  or  lend  on  hire, 
railway  rarriapres  and  wagons,  and  all  EindS  Of  railway  plant,  fittings. 
marhinpry  and  rnllinfr  stncK ;  to  carry  on  the  business  ot  mechanical 
engineers  and  general  contractors ;  to  purctiase,  lease,  work  and  sell 


'  Statement  of  facts  abridged,  arguments,  part  of  opinion  of  Blackburn,  J., 
and  dissenting  opinion  of  Archibald,  J:,  omitted.  Brett  and  Grove,  JJ., 
concurred  with  Blackburn,  and  Keating  and  Quain,  JJ.,  concurred  with 
Archibald,  J.  The  court  being  evenly  divided,  the  judgment  below  was 
affirmed.  Upon  appeal  to  the  house  of  lords,  1875,  Ashbury,  etc.,  R.  Co.  v. 
Riche,  L.  R.  7  H.  L.  Rep.  653,  the  decision  above  was  overruled,  and  the  doc- 
trine of  special  capacities  established  as  to  parliamentary  corporations.  See 
note,  infra,  p.  924. 


920  RICHE   V.    THE   ASHBURY   RAILWAY,    ETC.,    CO.         §  260 


rriin°fi,  miriCTnlfij  IniUfl^and  buildings;  to  purchase  and  sell  as  mer- 
"cEants  timber,  coal,  metal  and  otner  materials,  afld  to  buy  and  sell 
any  such  materials  on  commission  as  agents."  .And  by  article  4  of 
"their  articles  ot  association.  "An  extension  of  the  company's  business 
beyond  or  for  other  than  the  objects  or  purposes  expressed  or  implied 
in  the  rnemprandum  of  association,  shall  take  place  only  in  pursuance 
of  a  special  resolution." 

The  defendants'  directors  in  January,  1865,  entered  into  contracts. 
.  on  behalf  of  the  company,  by  which  the  company  became  purchasers 
of  a  concession  granted  by  the  Belgian  goyernment  for  the  construc- 
tion of  a  railway  in  Belgium,  and  contracted  with  the  plaintiff  that, 
through  the  medium  of  a  societe  anonyme  which  the  company  were  tO' 
form  in  Belgium,  he  should  be  employed  to  construct  the  line,  and 
that  they  would  pay  certain  sums  of  money  into  the  treasury  of  the 
societe  anonyme  for  the  purpose  of  payments  being  made  to  him 
thereout  for  the  construction  of  the  railway.  These  contracts. were 
afterward  modified  in  certain  particulars  by  agreements  entered  into, 
October,  1865,  by  the.  directors  on  behalf  of  the  company. 

In  October,  1865,  the  plaintiff  entered  on  the  construction  of  the 
line;  ^&  societe  anonyme  v^za  formed,  and  for  some;  time  payments, 
were  made  by  the  company  into"  the  treasury  of  the  societe  in  pursu- 
ance of  their  contract  with  the  plaintiff. ' 

In  May,  1866,  defendants  repudiated  the  contracts,  on  the  ground 
that  they  were  ultra  vires.  Afterwards  these  contracts  were  ratified 
at  an  annual  meeting  of  the  shareholders.  Plaintiffs  claimed  the  con- 
tracts were  na'i  ultra  vires,  but  if  they, were  they  could  be  ratified  by 
the  shareholders.] 

Blackburn,  J.  *  *  *  It  is  of  great  importance,  when  we  come 
to  construe  a  statute  creating  a  corporation,  to  consider  what  would 
be  the  incidents  at  common  law  conferred  on  a  corporation  created  by 
charter. 

The  leading  authority  on  this  subject  is  the  case  of  Sutton's  Hos- 
pital, ip  Co.  I.  There  were  many  points  raised  in  that  case.  Those 
which  I  think  material  to  the  present  point  arose  <y!\  a  part  of  the 
charter  set  out  in  the  special  verdict  (p.  io3),  by  which  the  king  in- 
corporated the  first  governors  of  the  charterhouse,  and  expressly  pro- 
vided, I.,  That  they  should  have  power  to  purchase,  etc.,  as  well 
goods,  chattels,  etc.,  as  lands.  2;'  To  sue  and  be  sued.  3.  To- have  a 
common  seal,  "whereby  the  same  corporation  shall  or  may  seal  any 
manner  of  instrument  touching  the  said  corporation  and  the  manor, 
lands,  etc.,  thereto  belonging,  or  in  any  wise  touching  or  concerning 
the  same.  Nevertheless,  it  is  our  true  intent  and  meaning  that  the 
said  governors,  for  the  time  being,  and  their  successors,  nor  any  of  them, 
shall  do,  or  suffer  to  be  done,  at  any  time  hereafter,  any  act  or  thing 
whereby  or  by  means  whereof  any  of  the  manors,  etc.,  of  the  said  in- 
corporation, or  any  estate,  etc.,  shall  be  conveyed,  etc.,  to  any  other 
whatsoever  contrary  to  the  true  meaning  hereof,  other  than  by  such 
leases  as  are  hereafter  mentioned,  and  that  in  such  manner  and  form 
as  is  hereafter  expressed,  and  not  otherwise."     The  king,  therefore. 
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by  this  charter  not  only  did  not  in  express  terms  give  a  power  of  alien- 
ation, but  by  express  negative  words  forbade  any  alienation  except  by 
lease.  But  the  resolution  of  the  court,  as  reported  by  Coke  (at  p. 
30/5),  was  that  "when  a  corporation  is  duly  created  all  other  incidents 
are  tacite  annexed ;  *  *  *  and,  therefore,  divers  clauses  subsequent 
in  the  charter  are  not  of  necessity,  but  only  declaratory,  and  might 
well  have  been  left  out.  As,  i.  By  the  same  to  have  authority,  ability, 
and  capacity  to  purchase ;  but  no  clause  is  added  that  they  may  alien, 
etc.,  and  it  need  not,  for  it  is  incident.  2.  To  sue  and  be  sued,  im- 
plead and  be  impleaded.  3.  To  have  a  seal,  etc.,  that  is  also  declar- 
atory, for  when  they  are  incorporated  they  may  make  or  use  what 
seal  they  will.  4.  To  restrain  them  from  aliening  or  demising  but  in 
a  certain  form ;  that  is  an  ordinance  testifying  the  king's  desire,  but 
it  is  but  a  precept  and  doth  not  bind  in  law." 

This  seems  to  me  an  express  authority  that  at  common  law  it  is  an 
incident  to  a  corporation  to  use  its  common  seal  for  the  purpose  of 
binding  itself  to  anything  to  which  a  natural  person  could  bind  him- 
self, and  to  deal  with  its' property  as  a  natural  person  might  deal  with 
his  own.  And  further,  that  an  attempt  to  forbid  this  on  the  part  of 
the  king,  even  by  express  negative  words,  does  not  bind  at  law.  Nor 
am  I  aware  of  any  authority  in  conflict  v/ith  this  case. 

If  there  are  conditions  contained  in  the  charter  that  the  corporation 
shall  not  do  particular  things,  and  these  things  are  nevertheless  done, 
it  gives  ground  for  a  procceeding  by  scire  facias  in  the  name  of  the 
crovyn  to  repeal  the  letters-patent  creating  the  corporation.  See  Reg. 
V.  Eastern  Archipelago  Company,  2  E.  &  B.  857,  22  L.  J.  Q.  B.  196. 
But  if  the  crown  take  no  such  steps  it  does  not,  as  I  conceive,  lie  in 
the  mouth,  either  of  the  corporation  or  of  the  person  who  has  con- 
tracted with  it,  to  say  that  the  contract  into  which  they  have  entered 
was  void  as  beyond  the  capacity  of  the  corporation. 

I  am  aware  of  no  decision  by  which  a  corporation  at  common  law 
has  been  permitted  to  do  so.  I  take  it  that  the  true  rule  of  law  is,  that 
a  corporation  at  common  law  ha:s,  as  an  incident  given  by  law,  the 
same  power  to  contract  and  subject  to  the  same  restrictions  that  a  nat- 
ural person  has.  And  this  is  important  when  we  come  to  construe  the 
statutes  creating  a  corporation.  For  if  it  were  true  that  a  corporation 
at  common  law  has  a  capacity  to  contract  to  the  extent  given  it  by  the 
instrument  creating  it,  and  no  further,  the  question  would  be,  does 
the  statute  creating  the  dorporation,  by  express  provision  or  by  neces- 
sary implication,  show  an  intention  in  the  legislature  to  confer  upon 
this  corporation  capacity  to  make  the  contract?  But  if  a  body  corpor 
rate  has,  as  incident  to  it,  a  general  capacity  to  contract,  the  question 
is,  does  the  statute  creating  the  corporation,  by  express  provision  or 
necessary  implication,  show  an  intention  in  tbe  legislature  to  prohibit, 
and  so  avoid  the  making  of  a  contract  of  this  particular  kind  ? 

I  think  this  is  the  real  question,  and  for  that  I  refer  to  the  judgment 
of  Parke,  B.,  in  South  Yorkshire  R.  Co.  v.  Great  Northern  R.  Co., 
9  Ex.  55,  84,  22  L.  J.  Ex.  305,  313,  and  the  various  other  cases  cited 
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by  my  late  brother  Willes  and  by  myself  in  Taylor  v.  Chichester  and 
Midhurst  R.  Co.,  L.  R.  2  Ex.,   at  pp,  375,  389. 

And  when  we  are  construing  a  statute  creating  and  regulating  a 
corporation,  it  is  right  to  bear  in  mind  that,  as  Lord  Coke  says,  "It 
is  a  maxim  in  the  common  law  that  a  statute  made  in  the  affirmative, 
without  any  negative  expressed  or  implied,  doth  not  take  away  the 
common  law."  2  Inst.  200.  Affirmative  words  may  no  doubt  be 
used  so  as  to  imply  a  negative  (seePlowden  Com.,  113),  but  I  take  it 
the  general  principle  is  that  thus  laid  down  by  Cresswell,  J.,  in  the 
Eastern  Archipelago  Company  v.  Reg.,  2  E.  &  B.,  at  p.  888,  23  Li 
J.  Q.  B.  82,  "that  to  make  the  words  giving  an  express  liberty  or 
right  have  the  effect  of  controlling  or  limiting  that  which  would  oth- 
erwise exist,  they  must  be  very  plain." 

I  now  come  to  consider  the  construction  of  the  act  of  1862,  under 
which  the  present  company  is  formed.  The  sections  of  the  act  of 
1862  bearing  on  the  present  case  seem  to  me  to  be  only  sections  6,  8, 
9,  10  and  12. 

By  the  sixth  section  of  the  act  of  1862,  any  seven  persons  may,  by 
subscribing  their  names  to  a  memorandum  of  association,  and  other- 
wise complying  with  the  requisitions  of  this  act  in  respect  of  registra- 
tion, form  an  incorporated  company  with  or  without  limited  liability. 

The  eighth,  ninth  and  tenth  sections  provide  that  the  memorandum 
of  association  shall  contain  the  objects  for  which  the  proposed  com- 
pany is  to  be  established. 

The  twelfth  section  provides  that  the  company  may  make  certain 
specified  alterations  in  the  memorandum  of  association,  not  including 
a  change  in  the  objects  for  which  the  company  is  to  be  established, 
and  then,  in  express  negative  words  provides  that,  "save  as  aforesaid, 
no  alteration  shall  be  made  in  the  conditions  contained  in  the  memo- 
randum of  association." 

The  objects  of  the  proposed  company  must,  therefore,  always  re- 
main the  same,  and  that  has,  I  think,  two  important  effects:  First, 
I  think  that  if  the  company  as  a  body  proposes  to  do  anything  beyond 
these  objects,  any  one  dissentient  shareholder  (who  has  not  precluded 
himself  from  doing  so)  may  pi-event  it  from  doing  so. 

Secondly.  No  person  can  be  entitled  to  fix  the  company  with  a 
contract  made  by  the  board  for  any  purpose  beyond  those  objects,  on 
the  ground  that  the  board  had  an  ostensible  or  apparent  authority  to 
make  contracts  of  that  kind,  but  must,  in  order  to  fix  the  company, 
at  least  prove  an  actual  authority  given  to  the  board  to  make  the  par- 
ticular contract  he  seeks  to  enforce. 

Now,  if  I  thought  that  it  was  at  common  law  an  incident  to  a  corpo- 
ration that  its  capacity  should  be  limited  to  the  extent  conferred  on  it 
by  the  instrument  creating  it,  I  should  agree  that  the  capacity  of  a 
company  incorporated  under  the  act  of  1862  was  limited  to  the" ob- 
jects in  the  memorandum  of  association.  But  if  I  am  right  in  the 
opinion  which  I  have  already  expressed,  that  the  general  power  of 
■contracting  is  an  incident  to  a  corporation  which  it  requires  an  indi- 
cation of  intention  in  the  legislature  to  take  away,  I  see  no  such  indi- 


§  26o  THEORIES   OF   CORPORATE   CAPACITY.  923 

cation  here.  There  are  not  even  affirmative  words,  those  used  in  §  25 
of  7  and  8  Vict.,  ch.  no,  to  which  I  shall  now  refer,  having  been  (I 
presume  advisedly)  not  repeated. 

The  7  and  8  Vict.,  ch.  no,  §  25,  enacts  that  from  the  date  of  the 
certificate  the  shareholders  shall  be  incorporated  "by  the  name  of  the 
company  as  set  forth  in  the  deed  of  settlement,  and  for  the  purpose  of 
carrying  on  the  trade  or  business  for  which  the  company  was  formed, 
but  only  according  to  the  provisions  of  this  act,  and  of  such  deed  as 
aforesaid."  And  then  express  powers  are  given  to  the  company  to 
enter  into  contracts  for  any  "necessary  purpose  of  the  company." 

I  think  if  the  question  was  whether  the  legislature  had  conferred  on 
a  corporation  created  under  this  act  capacity  to  enter  into  contracts 
beyond  the  provisions  of  the  deed,  there  could  be  only  one  answer. 
The  legislatute  did  not  confer  such  capacity. 

But  if  the  question  be,  as  I  apprehend  it  is,  whether  the  legislature 
have' indicated  an  intention  to  take  away  the  power  of  contracting, 
which  at  common  law  would  be  incident  to  a  body  corporate,  and  not 
merely  to  limit  the  authority  of  the  managing  body  and  the  majority 
of  the  shareholders  to  bind  the  minority,  but  also  to  prohibit  and  make 
illegal  contracts  made  by  the  body  corporate  in  such  a  manner  that 
they  would  be  binding  on  the  body  if  incorporated  at  common  law,  I 
think  the  answer  should  be  the  other  way.  There  certainly  is  ground 
for  suspecting  that  the  person  who  framed  the  act,  7  and  8  Vict.,,ch. 
1 10,  thought  that  the  corporation  would  have  no  other  powers  than 
those  thus  expressly  given  to  it,  and  perhaps  meant  to  restrict  its  pow- 
ers accordingly,  but  when  we  remember  the  canon  of  construction 
that  affirmative  words  do  not  take  away  the  common  law  right,  I 
think  he  has  not  used  words  sufficient  to  effect  such  a  purpose.  It 
would  be  different  if  negative  words  had  been  used,  and  it  had  been 
said  that  the  company  should  not  do  any  other  acts  than  those  neces- 
sary for  the  purpose  for  which  it  is  formed. 

The  two  acts,  7  and  8  Vict.,  ch.  no,  and  the  act  of  1862,  are  so 
much  in  ■pari  materia^  that  if  it  had  been  settled  by  judicial  construc- 
tion that  a  company  under  7  and  8  Vict.,  ch.  no,  was  forbidden  to 
make  any  contract  for  objects  beyond  those  specified  in  the  deed,  I 
should  endeavor  to  put  the  same  construction  on  the  act  of  1862,  un- 
less the  change  in  the  language  showed  an  intention  in  the  legislature 
to  alter  the  law. 

There  are  many  dicta  in  courts  of  equity  worthy  of  great  respect, 
which  indicate  an  opinion  not  only  that  such  acts  are  beyond  the  au- 
thority of  the  board,  or  even  of  a  majority  of  the  shareholders,  but 
also  that  they  are  beyond  the  capacity  of  the  company,  though  unani- 
mous. 

These  are  worthy  erf  great  attention,  but  I  can  find  no  case  in  which 
it  has  been  decided  that  a  contract  so  made  or  ratified  by  the  whole 
company  that  it  would  have  bound  the  company  in  its  corporate  ca- 
pacity (but  for  the  provisions  of  the  statute)  has,  either  at  law  or  in 
equity,  been  held  void  on  account  of  the  provisions  of  that  act.  And 
I  think  that  the  three  cases  already  referred  to  of  Spackman  v.  Evans, 
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L.  R.  3  H.  L.  Cas.  171;  Evans  v.  Smallcomte,  L.  R.  3  H.  L. 
Cas.  249,  and  Houldsworth  v.  Evans,  L.'R.  3  H.  L.  Cas.  263,  all 
decided  in  the  house  of  lords,  are  at  least  authorities  for  the  contrary- 
doctrine.     «     »     * 

I  think,  for  the  reasons  I  have  above  given,  that  in  this  case  the 
unanimous  shareholders  have,  in  fact,  assented  to  the  ratification  under 
the  seal  of  the  company  of  this  contract,  and  that  such  a  ratification, 
at  all  events,  makes  the  contract  binding  on  the  company  in  its  cor- 
porate capacity. 

I  think,  therefore,  that  the  judgment  of  the  court  below  should  be 
affirmed. 

Note.  General  capacity.  While  the  rule  of  special  capacities  is  verbally 
almost  universally  adhered  tp,  there  is  a  tendency,  especially  in  the  decisions 
of  the  state  courts,  when  no  public  interest  'or  policy  is  specially  involved, 
and  creditors'  rights  are  not  affected,  practically  to  allow  a  general  capacity 
to  do  everything  in  every  way  an  individual  could  do,  within  the  field  cohered 
by  the  business  in  which  the  corporation  was  organized  to  engage.  As  was 
stated  in  1851,  by  Willard,  P.  J.,  in  Conro  v.  Port  Henry  Iron  Co.,  12  Barb. 
(N.  Y.)  27,  53,  "modern  decisions  tend  to  assimilate  the  actions,  rights,  du- 
ties and  liabilities  of  corporations  to  those  of  individuals  and  commercial 
partnerships;"  or  as  stated  in  1857,  in  Shrewsbury  &  B.  E.  Co.  v.  N.  W.  E. 
Co.,  6  H.  L.  Cases  113,  "Prima  facie  all  corporate  bodies  are  bound  by  con- 
tracts under  their  common  seal,  but  this  prima  fade  power  to  contract  can  not 
be  insisted  on  as  to  matters  where,  from  the  nature  of  the  corporate  body  or 
the  object  of  its  incorporation,  it  is  expressly  or  impliedly,  'by  reasonable  in-  • 
ference,'  prohibited  from  contracting.  A  contract  as  to  such  matters  Kultra 
vires."  So,  too,  in  1859,  Lord  Wensleydale,  in  Scottish  N..  E.  R.  Co.  v.  Stew- 
art, 3  Macq.  H.  L.  Cas.  882,  said:  "There  can  be  no  doubt  that  a  corporation 
is  fully  capable  Of  binding  itself  by  any  contract,  except  when  the_  statutes 
by  which  it  is  created  or  regulated  expressly  or  by  necessary  implication  pro- 
hibit such  contract  between  the  parties.  Prima  facie  all  its  contracts  are 
valid,  and  it  lies  on  those  who  impeach  any  contract  to  make  out  that  it  is 
bad."  And  in  1887,  Lord  Selborne  said  in  A.-G.  v.  Great  Eastern  R.  Co., 
5  App.  Cas.  478,  "The  doctrine  of  ultra  vires  is  one  which  ought  to  be 
reasonably  and  not  unreasonably  applied,  and  whatever  may  fairly  be  re- 
garded as  incidental  to  or  consequential  upon  those  things  which  the  legisla- 
ture has,  authorized,  ought  not  (unless  expressly  prohibited)  to  be  held  by  ju- 
dicial construction  to  be  iiZiTOOTVcs." 

Cook  Corporations,  4th  ed.,  1898,  §  3,-  states  the  modern  tendency  more 
broadly  than  other  writers,  and  perhaps  too  broadly.  He  says :  "The  theory 
of  a  corporation  is  that  it  has  no  powers  except  those  expressly  given  or  neces- 
sarily implied.  But  this  theory  is  no  ]onger_  strictly  applied  to  private  corpo- 
rations. A  private  corporation  may  exercise  many  extraordinary  powers, 
provided  all  of  its  stockholders  assent  and  none  of  its  creditors  are  injured. 
There  is  no  one  to  complain  except  the  state,  and  the  business  being  entirely 
private,  the  state  does  not  interfere.  *  *  *  The  old  theory  of  a  corporation 
was  that  it  could  not  legally  do  anything  inexcess  of  its  express  or  implied 
'  powers.  But  the  modern  view  is  that  a  private  corporation  may,  if  all  its 
stockholders  assent  and  if  creditors  are  paid.  Public  policy  does  not  require 
business  corporations  to  confine  themselves  strictly  within  the  limits  of  the 
words  of  their  charter."  He  cites  particularly,  1879,  Kent  v.  Quicksilver 
Mining  Co.,  78  N.  Y.  159,  186 ;  1896,  Bath  Gaslight  Co.  v.  Claffy,  151  N.  Y.  24. 
29-31,  33,  34,  37;  1897,  Augusta,  etc.,  E.  Co.  v.  City  Council,  100  Ga.  701,  28 
S.  E.  Eep.  126;  1897,  FarwellOo.  v.  Wolf,  96  Wis.  10,  70  N.  W.  Eep.  289.  ' 

This  lattercase  holds  that  "none  but  a  person  directly  interested  in  the  corpo- 
ration or  the  state  can  question  such  [corporate]  authority ;"  and  the  follow- 
ing cases  seem  to  support  this  doctrine:  '  1860,  Natoma,  etc.,  Co.  v.  Clarkin, 
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14Cal.  544;  1876,  Grant  v.  Henry  Clay,  etc,  Co.,  80  Pa.  St.  208;  1878,  Na- 
tional Bank  v.  Whitney,  103  U.  S.  99;  1883,  Hovelman  v.  Kansas  City,  etc., 
Co.,  79  Mo.  632;  1884,  Alexander  v.  Tolleston  Club,  110  111.  65;  1886,  Baker  v. 
North  West,  etc..  Loan  Co.,  36  Minn.  185;  1889,  Fritts  v.  Palmer,  132  U.  S. 
282;  1893,  Prescott  Nat'l  Bank  v.  Butler,  157  Mass.  548;  1898,  Rogers  v.  R. 
Co.,  33  C.  C.  A.  517,  91  Fed.  Rep.  299;  1898,  South  &  N.  A.  R.  Co.  v.  High- 
land Ave.,  etc.,  119  Ala.  105,  24  So.  Rep.  114 ;  1898,  Chapman  v.  Iron  Clad  R. 
■Co.,  62  N.  J.  L.  497,  41  Atl.  Rep.  690;  1898,  Bishop  v.  Kent  &  Stanley  Co.,  20 
R.I.  680,  41  Atl.  Rep.  255 ;  1898,  Miller  v.  American  Tobacco  Co.,  55  iST.  J.  Eq. 
352,  42  Atl.  Rep.  1117;  1899,  Union  Trust  Co.  v.  M.  L.  H.  Co.,  189  Pa.  St.  263, 
42  Atl.  Rep.  129;  1899,  Murphy  v.  Arkansas  &  L.  L.  &  I.  Co.  (C.  C.  Ark.),  97 
Fed.  Rep.  728 ;  1899,  Colorado  Springs  Co.  v.  Am.  Pub.  Co.  (C.  C.  A.  Colo.),  97 
Ped.  Rep.  843;  1899,  International  B.  &  L.  Assn.  v.  Wall,  153  Ind. 654,  55  IN. 
E.  Rep.  431 ;  1900,  Burke  Land  &  L.  S.  Co.  v.  Wells  F.,  etc.,  Co.,  —  Idaho  • — •, 
€0  Pac.  Rep.  87;  1900,  City  of  Spokane  v.  Amsterdamsch  T.  K.,  22  Wash.  172, 
60  Pac.  Rep.  141. 
•  Late  cases  hold  also  that  the  state  will  not  object  except  when  some  special 
public  interest  is  injuriously  affected:  1836,  State  v.  Essex  Bank,  8  Vt.  489; 
1860,  Bissell  v.  Mich.  So.  R.  Co.,  22  N.  Y.  258,  289;  1879,  State  v.  Oberlin  B. 
&  L.  Assn.,  35  Ohio  State  258;  1889,  State  v.  Minnesota  Thresher  Co.,  40 
Minn.  213 ;  1890,  People  v.  North  River  S.  R.  Co.,  121  N.  Y.  582,  supra,  p.  100 ; 
1890,  Martin  v.  Niagara  Falls  Co.,  122  N.  Y.  165;  1892,  Oliver  v.  Gilmore  (0. 
C.  Mass.),  52  Fed.  Rep.  562;  1892,  Edgar  Collegiate  Institute  v.  People,  142 
111.  363;  1896,  State  v.  Janesville  Water  Co.,  9?  Wis.  496,  501;  1897,  Illinois 
Health  Univ.  v.  People,  166  111.  171 ;  1898,  State  v.  National  School  of  Oste- 
opathy, 76  Mo.  App.  439. 

These  two  doctrines — that  the  state  alone  can  complain,  and  that  it  will 
complain  only  when  the  public  are  injuriously  affected — with  the  extension  of 
the  doctrine  of  implied  powers  indicated  below,  leave  but  little  of  the  old  doc- 
trine of  special  capacities,  and  aj)proximate  to  the  doctrine  of  general  capacity 
— an  unwise  extension  in  the  writer's  opinion. 

t 

ARTICLE  II.       CLASSES  OF    CORPORATE  POW^ERS. 

Sec.  261.  I.  —Incidental  powers — those  tacitly  anne?i:ed_without' 
any  express  words_to_evgg  corporation  duly  created.  These 
are :  "^ 

•( I )Tohav^^ejpet^uaL_sijocessiq  period  for  which  the 

corporation  is  created.  """ 

(2)  To'have  a  corporate  name  and  to  contractjj  to  grant  and  re- 
ceive, and  to  sue  and' be  siied  thereby. 

^) -Tcr  pnrchase"aifid  iroTa"f eal'  and  £ersonal„.groperty  for  the  pur- 
poses au  thonzed  "By  ~tFe"charter . 

(K\  To  have  and  use'a  common  seal. 

(5)  To  make  by-laws. 

(6)  To"Vemove^^emhsxs^o]i.ja£SLcers,  under  some  circumstances, 
called  the^'lTOwei-'  of  disfranchisejnent  (in  case  of  removal  of  mem- 
Bers)  and  amotion  (in  case  ot  removal  of  officers).  2  Kent  Comm., 
277,  278;  I  Blackstone's  Comm.,  ch.  18.  Supra,  Warner  v.  Beers, 
p.  2;  Thomas  v.  Dakin,  p.  19;  Sutton's  Hospital  Case,  p.  264; 
and  the  cases  following,  under  the  next  title. 
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Sec.  262.  2.  Express  powers,  such  as  are  specifically  enumer- 
ated  in  thecKarteir  or  generaTlaw,*  arid  coristifikicmiany^granted 
therein,  together  with  such  as  are  lawfully  inserted  in  the  ar- 
ticles of  incorporation.  ~ 

3.  Implied  powers,  such  as  are  reasonably  necessary  or 
proper  for  the  execution  of  the  powers  expressly  granted,~and 
not  expressly  or  impliedly  excluded. 

THE  PEOPLE  V.  THE  PULLMAN'S  PALACE  CAR  COMPANY.' 

1898.     In    the    Supreme    Court    of    Illinois.     175    III.    Rep. 

125-183; 

[^^uo  warranto  against  the  car  company  specifying  twenty-five 
usurpations  of  power  by  the  defendant,  justifying  as  alleged  a  for- 
feiture of  the  corporate  franchises.  Pleas  were  put  in  by  the  defend- 
ant alleging  other  facts  by  way  of  answer  to  the  complaint.  Demur- 
rers to  the  various  pleas  admitted  the  allegations  of  fact.] 

BoGGS,  J.  *  *  *  A  corporation  in  our  state  has  its  existence 
by  virtue  of  the  enactment,  general  or  special,  of  the  law-making 
power.  The  appellee  corporation  was  created  by  a  special  act  of  the 
general  assembly.  The  only  difference  between  a  corporation  organ- 
ized under  a  general  law  and* one-created  by^ a  special  statute  is, 
''that  in  the  former^we  look  to  the  certificate  of  the  promoters,  while 
in-the^tatfer  we  look  to  the  special  statute  to  ascertain  the 'scope' of  the 
powers  of  the^corparation."  Tljerule  for  construing  the  instmrnents 
must  necessarily  be  the  same,  viz77TEe~powers  specifically  enumer- 
atedj^nd  such  other  powers  as  are  incidental  or  "necessary  to  carry 
^tfiose  powers  into"  effect,  butnoneTfthers^ may  be  exSrci'sed  by_ffie  cor- 
'poration.  Rockhold  v.  Canton  Masonic  Benevolent  Society,  129 
111.  440. 

The  enactment  creating  the  appellee  corporation  is  the  full  meas- 
ure of  its  power.  In  order  to  enable  it  to  carry  into  execution  the 
powers  thus  conferred  it  may  exercise  other  powers,  known  to  the 
law  as  incidental  or  implied  powers.  Implied  powers  exist  only  to 
enable  a  corporation  to  carry  out  the  express  powers  granted — that 
is,  to  accomplish  the  purpose  of  its  existence — and  can  in  no  case 
avail  to  enlarge  the  express  powers,  and  thereby  warrant  it  to  devote 
its  efforts  and  capital  to  other  purposes  than  such  as  its  charter  ex- 
pressly authorizes,  or  to  engage  in  collateral  enterprises  not  directly 
but  only  remotely  connected  with  its  specific  corporate  purposes.  A 
power  which  the  law  will  regard  as  existing  by  implication  must  be 
one  in  a  sense  necessary — that  is,  needful,  suitable  and  proper  to  ac- 
complish the  object  of  the  grant — and  one  that  is  directly  and  immedi- 
ately appropriate  to  the  execution  of  the  specific  powers,  and  not  one 
that  has  but  a  slight,  indirect  or  remote  relation  to  the  specific  pur- 

'  Facta  sufficiently  stated  in  the  opinion.  Arguments  and  much  of  the  pre- 
vailing and  dissenting  opinions  omitted. 
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poses  of  the  corporation.  Illinois  Conference  Female  College  v. 
Cooper,  25  III.  133;  Caldwell  V.  City  of  Alton,  33  111.  416;  Chicago, 
Pekin  and  Southwestern  R.  Co.  v.  Town  of  Marseilles,  84  111.  643; 
Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.,  121  111.  530; 
Mott  V.  Danville  Seminary,  129  111.  403;  People  v.  Chicago  Gas 
Trust  Co.,  130  111.  268;  North  Side  R.  Co.  v.  Worthington  (Tex.), 
30  S.  W.  Rep.  1055;  Field  Corporations,  §§  53,  54;  IV  Thompson 
Law  of  Corp.,  §  5638;  2  Beach  Private  Corp.,  §  385;  Green's 
Brice's  Ultra  Vires,  88,  89. 

Keeping  these  definitions  as  to  implied  powers  in  view,  we  may 
proceed  to  determine  whether  the  acts  set  forth  in  the  pleas  are  within 
or  beyond  the  measure  of  power  possessed  by  the  appellee  company; 

It  appears  from  the  averments  of  those  pleas  which  are  intended  to 
answer  the  allegations  of  the  information  set  forth  hereinbefore  as 
Nos.  2,  3,  4,  5,  6,  7,  8,  9,  10,  II,  12,  13  and  24,  that  the  defendant 
company  about  the  year  1880  acquired  and  now  holds  a  certain  tract 
of  land  containing  about  eighty-three  acres,  on  a  portion  of  which,  in 
the  year  1880 — at  least  not  later  than  1882 — it  caused  to  be  constructed 
a  large  number  of  dwellings  and  tenement  houses,  some  of  the  height 
of  two  stories  and  others  three  stories  in  height ;  that  the  total  num- 
ber of  such  buildings  is  twenty-two  hundred,  and  that  it  has  laid  out 
and  now  maintains  the  usual  and  necessary  streets  and  alleys  to  afford 
the  tenants  to  whom  it  rents  said  dwellings  and  tenement  houses 
the  proper  and  usual  means  of  ingress  and  egress  to  and  from  their 
homes  and  places  of,  business;  that  it  now  rents  said  dwellings  and 
tenements  to  its  employes ;  that  upon  the  same  plat  of  ground  upon 
which  said  dwellings  and  tenements  stand  and  where  said  streets  and 
alleys  are  located,  it  caused  to  be  erected  a  number  of  school-houses, 
a  church  edifice,  a  hotel,  a  large  building  called  "The  Arcade,"  in 
which  are  a  number  of  rooms,  some  of  which  were  constructed  to  be 
rented  for  dry  goods,  grocery  and  other  retail  stores,  and  other  of  the 
rooms  were  built  for  school,  lecture  and  theatre  rooms  and  for  the  use 
of  religious  congregations  for  church  purposes,  and  that  it  now  rents 
the  rooms  in  said  "Arcade"  for  the  various  purposes  for  which  they 
were  intended  when  built ;  that  it  has  also  constructed  on  the  same 
plat  of  ground  a  large  building  called  "Market  Hall,"  the  lower  floor 
whereof  it  caused  to  be  fitted  up  for  meat  and  vegetable  markets,  and 
itjias  rented  and  now  rents  them  to  retail  dealers  in  such  articles  of 
food,  and  the  upper  floor  is  a  large  hall  where  concerts,  dances  and 
other  entertainments  may  be  given,  and  is  rented  by  it  for  such  pur- 
poses ;  that  it  maintains  a  system  of  water-works  and  sewers  and  a 
gas  plant,  and  for  a  consideration  supplies  those  who  inhabit  its  houses 
with  water,  light  and  heat.     *     *     * 

Manifestly  the  acts  of  the  corporation  which  have  resulted  in  the 
creati'STi  of  this  town  or  city  and  its  acts  in  connection  with  the  streets, 
alleys,  dwellings,  tenements,  school,  church  an  J  business  houses, 
v^rater  system,  sewerage,  heat,  etc.,  which  the  plea  5-dmits,,it  .was  per- 
fomThg  at  the_Jimej3f_^e'2EP-gJ'£t^  can  not  Jae  re^' 

garded^asTFe  exercise  of  powers  expressly  given.     Can  they  be  justi- 
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fied  as  the'  proper  exercise  of  powers  incidental  to  the  expressj>aw:ers 
possessed  by  the,  corporation,  or  by  the  provision  in  the  sixth  clause 
ofTtTe  charter  that  it  ffray  b'e  lawfunoFtne  corporation  to"  acquire  and 
hold  such- real  estate as-rnay  be  deemed  necessary-fcrrTthe  successful 
pTTOsecution  of  Its  busiriess?  TEe  declafattS'ii  "SfTBe  sixth  clauseTs  not 
that  the  company  may  acquire  and  hold  such  real  estate  as  it  or  its 
directory  may  deem  necessary,  but  such  as  may  be  deemed  necessary 
to  the  successful  prosecution  of  its  business.  The  true  meaning  of 
this  clause  is  not  that  the  company  or  its  governing  body  is  vested 
with  unlimited  and  unbridled  power  to  acquire  and  hold  Such  real 
estate  as  it  may  deem  necessary,  but  with  power  to  purchase  and  hold 
only  such  rfeal  estate  as,  under  the  rules  of  law,  may  be  deemed  nec- 
essary for  the  successful  prosecution  of  its  business.  "The  rule  of 
construction,  when  any  doubt  arises, out  of  any  language  employed  in 
such  a  charter,  is,  that  every  power  that  is  not  clearly  granted  is  with- 
held, and  that  any  ambiguity  in  the  terms  of  the  grant  must  operate 
against  the  corporation  and  in  favor  of  the  public."  (American 
Trust  Co.  v.  Minnesota  and  Northwestern  RailroadGo.,  157  111.  641  ; 
Illinois  Health  University  v.  People,  166  111.  i7i.)y^'In-espective  of 
the  operation  of  statutory  restrictions,  it  is  a  settled  principle  of  Amer- 
ican jurisprudence  that  a  corporation  can  not  take  and  hold  land  ex- 
cept in  so  far  as  reasonably  necessary  to  carry  out  the  objects  of  its 
creation.  These  bodies,  which  never  die,  are  not  allowed,  against 
the  objection  of  the  state,  to  take  and  hold  land  for  purposes  wholly 
foreign  to  the  purposes  for  which  the  state  endowed  themivith  corpo- 
rate existence  and  the  power  of  perpetual  succession.'*^ 5  Thomp- 
son's Law  of  Corp.,  §  5772.  ' 

This  court  has  declared  that  it  is  against  the  public  policy  of  this 
state  to  allow  corporations  to  own  real  estate  beyond  what  is  necessary 
for  the  transaction  of  their  corporate  business,  or  such  as  is  acquired 
in  the  collection  of  debts.  (Carroll  v.  City  of  East  St.  Louis,  67  111. 
568 ;  United  States  Trust  Co.  v.  Lee,  73  111.  142.)  And  in  further- 
ance of  this  declared  public  policy  statutes  have  been  enacted  by  the 
general  assembly,  requiring  all  corporations  which  have  acquired 
lands  in  the  collection  of  debts  to  sell  and  dispose  of  all  that  is  not 
necessary  to  the  purposes  of  the  corporation,  and  providing  remedies 
designed  to  coerce  compliance  with  such  requirements.  Revised 
Statutes,  section  517,  chapter  32,  entitled  "Corporations."     *     «     * 

With  a  view  of  showing  that  the  situation  at  the  time  justified  the 
course  pursued  by  the  company,  and  was  sufficient  to  invest  it  with 
the  legal  right  to  pursue  such  course,  the  appellee  company  filed  pleas 
averring,  in  substance,  as  follows:  That  after  it  had  been  for  several 
years  in  the  exercise  of  the  powers  conferred  by  its  charter,  its  busi- 
ness increased  to  such  an  extent  that  it  became  necessary  for  it  to  build 
large  and  extensive  shops  in  which  to  manufacture  cars ;  that  a  large 
amount  of  land  was  necessary  on  which  to  locate  such  shops ;  that  it 
was  decided  to  locate  and  build  said  shops  in  the  county  of  Cook,  in 
or  near  the  city  of  Chicago,  where  its  general  offices  and  headquarters 
were,  and  where  its  principal   officers  resided ;  that  it  found  that  it 
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could  not  acquire  a  sufficient  amount  of  land  upon  which  to  erect  said 
shops  within  the  city  of  Chicago  on  account  of  the  high  price  of  land 
in  said  city ;  that  after,  diligent  and  careful  inquiry  as  to  the  price  of 
land  and  the  means  of  access  thereto,  it  decided  to  build  its  shops 
where  they  are  now  situated.     *     »     * 

[It  is  claimed  that] :  "Accordingly,  in  the  exercise  of  its  best 
judgment,  appellee  selected  and  purchased  about  350  acres  of  land 
situated  upon  the  shores  of  Lake  Calumet,  fourteen  miles  distant  from 
its  offices  and  ten  miles  beyond  the  then  limits  of  the  city  of  Chicago. 
The  land  at  that  time  was  practically  an  unoccupied  waste.  It  was 
surrounded  for  a  very  considerable  distance  in  all  directions  save  to- 
ward the  lake,  by  farming  and  unoccupied  lands.  There  were  no  con- 
venient places  where  employes  of  the  company  could  find  homes  or 
dwelling  places.  The  construction  of  the  manufactory  therefore  in- 
volved, not  the  expediency  simply,  but  the  necessity,  of  providing 
places  suitable  for  the  occupancy  of  those  who  were  to  do  its  work. 
The  manufactory  and  the  homes  for  the  workmen  were  mutually  and 
equally  necessary  to  the  success  of  the  enterprise.  'The  power  to 
manufacture  cars'  was  barren  without  the  other  charter  power  'to  pur- 
chase, acquire  and  hold  such  real  estate  as  may  be  deemed  necessary.' 
It  was  only  by  the  combination  of  the  two — by  their  exercise  together, 
in  the  manner  which  has  been  described — that  the  object  of  the  charter, 
'the  successful  prosecution  of  their  business,'  could  be  accomplished. 
Accordingly,  the  exercise  of  these  powers  was  undertaken  cotempora- 
neously.  The  construction  of  the  works  and  the  construction  of  the 
dwelling  places  of  those  who  were  to  operate  them  was  undertakenat 
the  same  time  and  as  a  part  of  a  single,  harmonious  scheme.  Two 
years  of  time  and  the  labor  of  4,000  men  transported  daily  to  and  fro 
between  Chicago  and  the  point  of  location,  were  devoted  to  the  work. 
At  the  expiration  of  that  time  the  result  appeared  in  the  completed 
structures  of  a  manufactory  giving  employment  to  5,000  persons,  an^ 
in  its  immediate  vicinity  dwelling  houses  sufficient  in  number  for  the 
comfortable  occupancy  of  a  large  part  of  these  persons  with  their  fam- 
ilies and  those  dependent  upon  them,  with  the  necessary  school-houses 
for  the  education  of  their  children,  churches  for  their  religious  in- 
struction, stores  and  shops  where  the  necessaries  of  life  could  be  pro- 
cured, halls  suitable  for  lectures  and  social  entertainments — all  so  ar- 
ranged with  such  accessories  of  streets,  parks  and  other  provisions,  as 
to  minister  not  simply  to  the  necessities,  but  also  to  the  comfort  and 
•well-being  of  those  who  might  be  employed." 

The  averment  of  the  plea  the  corporation  was  obliged  to  construct 
such  houses  and  tenements  is  but  the  statement  of  a  conclusion,  and 
we  find  the  facts  pleaded  do  not  justify  such  a  deduction.  No  reason 
•existed,  nor  do  we  find  in  the  pleas  even  a  suggestion  that  there  was 
reason  or  ground,  for  the  apprehension  that  individual  enterprise  and 
private  capital  would  not  at  once,  after  the  purpose  and  intention  of 
the  corporation  became  known,  provide  all  necessary  dwellings  and 
tenements  for  the  accommodation  of  the  workmen,  or  that  the  wants 
59— WiL.  Cases. 
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of  the  community  composed  of  such  workmen  would  not  at  once  be 
met  by  the  location  in  its  midst  of  schools,  churches,  dry  goods  and 
grocery  stores,  meat  markets,  etc.,  or  that  the  necessary  streets,  alleys, 
and  public  ways  would  not  be  provided  without  any  intervention 
whatever  on  the  part  of  the  corporation.  The  public  laws  of  the 
state  would  have  supplied  the  requisite  school-houses  and  teachers, 
and  the  inclinations  of  the  individual  members  of  the  community 
could  have  been  safely  relied  upon  to  provide  church  houses  and 
rooms  for  imparting  religious  instruction.  It  is  idle  to  arp^ie  -.  it  be- 
came  in  any  sense  necessary  or  directly  appropriate  to  the  accomplish- 
ment  oi  the  lawful  and  chaH^ed' puippses  oF objects  oi:  the  corpor'a- 
tion  it  should  engage  its  efforts  or  capital  inTHe'constructibiief'lfw'ell- 
,  ings,  tenement  houses^  store  houses,  streetsT"  alleys, Jheaters,  hotel, 
churches,  school-houses,  water-worlts,  a  system  of  sewers,  etc.  Work- 
men, if  they  have  families,  must  have  homes,  or  if  unmarried  must 
be  accommodated  with  boarding  and  places  of  lodging.  Homes, 
groceries,  vegetables,  bread,  meat,  clothing,  furniture,  light,  heat, 
water,  school  books,  medicine,  the  services  of  physicians,  dentists 
and  other  professional  men,  and  many  other  things,  become  necessary 
to  the  health,  comfort,  or  convenience  of  such  workmen  and  their 
families ;  but  the  right  and  power  to  supply  such  wants  had,  in  this, 
instance,  so  far  as  the  pleas  show,  no  direct  relation  or  connection 
with  the  successful  prosecution  .of  the  specific  object  of  the  appellee 
corporation.  The  relation  was  but  remote,  indirect  and  mediate, — 
not  direct  and  immediate.  ■Plmplied  power  can  .  not  be  invoked  tcv 
authorize  a  corporation  to  engage  in  collateral  enterprises  but  remotely 
connected  with  the  specific  purposes  it  was  created  to  accomplish. 
A  power  which  a  corporation  may  exercise  by  implication  must  be 
bounded  by  the  purposes  of  the  corporate  existence  and  the  terms  and 
intention  of  the  charter,  and  acts  which  tend  only  remotely  and  by 
indirection  to  promote  its  interests  and  chartered  objects  can  not  be 
justified  by  implication  of  law,  but  are  ultra  vires.  -P 

Cases  cited  holding  corporations  operating  mines  or  mills  engaged 
in  sawing  lumber  had  implied  power  to  construct  dwellings  and 
boarding-houses  for  their  employes  can  have  little  or  no  influence 
upon  the  question  here  presented.  In  those  cases  the  fact  the  works 
or  mills  of  the  corporation  were  necessarily  located  at  mines  or  near 
large  forests,  and  other  circumstances  peculiar  to  the  respective  cases, 
were  deemed  sufficient  to  justify  the  corporations  in  arranging  for  the  " 
lodging  or  boarding  of  their  workmen  or  in  building  homes  to  shelter 
them  and  their  families.  The  circumstances  in  each  of  such  cases  as 
can  be  accepted  as  having  been  well  considered,  were  such  it  became, 
in  a  legal  sense,  necessary  to  the  accomplishment  of  the  chartered 
purposes  of  the  corporation  that  it  should  exercise  such  power  as  was 
accorded  it  by  implication  of  law.  Exceptional  circumstances  or  ex- 
traordinary conditions  may  make  it  necessary  to  the  proper  prosecu- 
tion of  the  business  of  a  corporation  that  it  shall  be  accorded  implied 
power  to  perform  acts  beyond  its  express  power,  and  which,  except 
for  the  prevailing  conditions,  would  be  wholly  unwarranted.     But  in 
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the  case  in  hand  the  appellee  corporation  voluntarily  assumed  to  de- 
vote its  corporate  capital  and  power  to  that  which,  to  say  the  least, 
but  remotely  and  indirectly  tended  to  aid  the  accomplishment  of  the 
purposes  it  had  the  right  to  pursue  under  conditions  and  circumstances 
which  were  neither  rare  nor  unusual. 

The  argument  of  counsel  for  appellee  that  the  construction  of  the 
manufacturing  plant  involved,  not  the  expediency  simply,  but  the  ne- 
cessity of  providing  places  suitable  for  the  occupancy  of  those  who 
were  to  do  its  work,  "and  that  in  view  of  this  the  company  deter- 
mined to  undertake,  and  did  undertake,  to  construct  its  works  and 
dwelling  places  for  its  workmen  at  the  same  time  and  as  a  part  of  a 
single  harmonious  plan,"  is  fallacious.  It  ignores  the  palpable  fact 
that  no  duty  of  providing  houses  for  its  workmen  was  pressed  upon 
the  company  by  surrounding  conditions  or  circumstances  as  a  neces- 
sity, but  was  adopted  as  a  matter  of  choice,  based,  it  may  have  been, 
upon  motives  which  were  in  part  benevolent  or  charitable  in  their 
nature.  Had  it  purchased  only  that  quantity  of  ground  needful  for  its 
proper  corporate  uses,  and  restricted  its  efforts  and  expenditures  to 
the  construction  of  such  buildings  as  would  have  answered '  its  corpo- 
rate wants,  there  appears  to  us  no  reason  to  believe  that  the  question 
of  homes  for  its  workmen,  market  places  or  stores  where  such  work- 
men could  purchase  supplies,  or  school  rooms  where  their  children 
could  receive  instruction,  or  the  making  of  streets  and  alleys,  would 
ever  have  demanded  the  thought  or  attention  of  its  governing  body. 
It  is  beyond  reason  to  conclude  that  had  the  way  been  left  open  pri- 
vate capital  and  individual  enterprise  would  have  overlooked  this  de- 
sirable field  of  operations,  or  that  merchants,  tradesmen,  butchers  and 
other  classes  of  business  men  would  not  have  appeared  and  entered 
into  business  rivalry  for  the  custom  of  the  workmen  and  their  fami- 
lies, and  that  the  prosecution  of  the  business  of  the  corporation  would 
have  suffered  because  its  workmen  could  not  find  homes  or  places 
where  the  articles  necessary  to  supply  their  wants  and  add  to  their 
comfort  could  be  purchased,  and  yet  it  is  upon  this  ground  it  is  sought 
to  justify  the  acts  of  the  corporation  which  are  now  under  considera- 
tion. 

The  prohibition  of  the  law  against  the  unauthorized  exercise  of 
power  by  corporations  is  based  upon  grounds  of  public  policy,  and 
the  wisdom  of  the  rule  may  here  find  exemplification.  Conceding  the 
rectitude  of  the  purpose  which  it  is  alleged  operated  to  induce  the 
acts  of  the  corporation  which  resulted  in  the  creation  of  the  town  or 
city  of  Pullman,  we  are  constrained  to  declare  the  corporation  had 
not  lawful  power  to  perform  such  acts,  and  that  the  existence  of  a. 
town  or  city  where  the  streets,  alleys,  school-houses,  business  houses, 
sewerage  system,  hotels,  churches,  theaters,  water-works,  market 
places,  dwellings  and  tenements  are  the  exclusive  property  of  a  cor- 
poration is, opposed  to  good  public  policy,  and  incompatible  with  the 
theory  and  spirit  of  our  institutions.  It  is  clearly  the  theory  of  our 
law  that  streets,  alleys  and  public  ways,  and  public  school  buildings, 
should  be  committed  to  the  control  of  the  proper  public  authorities^ 
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^  and  that  real  estate  should  be  kept  as  fully  as  possible  in  the  channels 
of  trade  and  commerce,  and  good  public  policy  demands  that  the 
number  of  persons  who  should  engage  in  the  business  of  selling  such 
articles  as  are  necessary  to  the  support,  maintenance  and  comfort  of 
the  people  of  any  community  should  not  be  restricted  by  the  will  of 
any  person,  natural  or  artificial,  but  should  be  left  to  be  determined 
by  the  healthy,  wholesome  and  natural  operations  of  the  rules  of  trade 
and  business,  free  from  all  that  which  tends  to  stifle  competition  and 
foster  monopolies. 

We  think  the  averments  of  the  plea  in  response  to  the  allegations  of 
the  information  under  consideration  were  insufficient  to  present  a  legal 
defense.     *     »     « 

)  [The  court  held  further  that  the  construction  and  operation  of  a 
sewerage  system  and  sewerage  farm,  with  truck  gardening  thereon, 
though  necessary  to  the  health  of  the  dwellers  in  Pullman,  was  not 
justified  by  Its  relation  to  the  usurped  power  of  owning  the  town  of 
Pullman;  that  under  the  express  power  to  "sell  supplies"  to  persons 
traveling  on  its  cars,  it  was  authorized  to  sell  beer,  wine  and  whisky 
as  beverages;  that  the  ownership  of  fifty-five  acres  of  vacant  land, 
upon  which  to  dump  cinders  was  lawful ;  that  the  ownership  of  twen- 
ty-three acres  solely  to  meet  the  necessity  for  additional  dwelling 
houses  was  unlawful ;  that  the  ownership  of  twenty-five  acres,  for  the 
purpose  of  providing  for  the  proper  storage  of  its  cars  when  needed  in 
the  future,  was  lawful ;  that  it  was  lawful  to  construct  very  large 
steam  boilers  with  a  view  of  anticipating  its  probable  future  wants, 
and,  in  the  meantime,  until  needed,  to  furnish  an  adjoining  manufac- 
turing company  with  steam ;  that  it  is  unlawful  to  hold  shares  of 
stock  in  the  Pullman  Iron  and  Steel  Company  though  all  its  pi-oduct, 
being  necessary  in  the  construction  of  cars,  is  used  by  the  defendant, 
so  that  in  effect  the  Steel  Company  is  a  mere  department  of  the  de- 
fendant; that  the  existence  of  the  alleged  usurpations  for  eighteen 
years,  with  the  knowledge  of  the  state,  and  the  collection  of  taxes 
during  that  time  upon  the  property  was  not  a  waiver,  nor  sufficient  to 
work  an  estoppel,  upon  the  part  of  the  state.] 
Reversed  and  remanded. 

Craig,  Wilkin  and  Cartwright,  JJ.,  dissenting,  approved  the 
following  statement  as  to  implied  powers : 

"It  is  axiomatic  that  corporations  have  not  only  the  powers  ex- 
pressly granted  but  those  which  are  necessarily  implied ;  that  while 
they  derive  all  their  powers  from  the  legislature  which  creates  them, 
it  is  also  true  that  what  is  fairly  implied  is  as  -certainly  granted  as 
what  is  expressed ;  that  unless  restrained  by  their  charters  they  have 
the  power  to  deal  precisely,  in  carrying  out  the  corporate  purposes, 
as  individuals  seeking  to  accomplish  the  same  ends ;  that  they  may 
'resort  to  any  means  that  would  'be  necessary  and  proper  for  an  indi- 
vidual in  executing  the  same,  unless  they  be  prohibited  by  the  terms 
of  their  charters  or  some  public  law  from  so  doing;'  that  while,  in  re- 
gard to  their  express  powers,  the  grants  are  construed  most  liberally 


§  262  CLASSES   OF   CORPORATE   POWERS.  933 

in  favor  of  the  state  and  most  strictly  against  the  corporation,  yet  in 
regard  to  incidental  powers  neither  strict  nor  liberal,  but  only  reason- 
able, rules  of  construction  are  applied;  that  corporations  may  so  far 
develop  and  extend  their  operations  as  to  engage  in  matters  not  pri- 
marily contemplated  by  their  founders,  provided  these  matters  be 
fairly  within  their  scope,  and  provided,  also,  that  in  so  developing  and 
extending  their  undertakings  they  employ  direct,  and  not  indirect, 
means ;  that  different  rules  of  construction  are  to  be  applied  to  char- 
ters of  corporations  organized  under  special  acts  and  those  organized 
under  a  general  law,  the  greater  strictness  of  interpretation  being  em- 
ployed in  dealing  with  the  latter;  that  'necessary,'  when  used  in  de- 
fining the  powers  of  corporations,  does  not  mean  what  is  simply  in- 
dispensable, but  also  what  is  useful,  convenient  and  proper  to  carry 
into  effect  the  franchises  granted,  i  Spelling  on  Corp.,  §§  68,  73, 
75,  and  cases  cited;  Green's  Brice's  Ultra  Vires,  pp.  66,  71,  73,  75, 
87,  91,  and  cases  cited;  Curtis  v.  Leavitt,  15  N.  Y.  9;  Union  Bank 
V.  Jacobs,  6  Humph.  525 ;  Railroad  Co.  v.  Berks  County,  6  Pa.  St. 
70;  P.  &  S.  R.  Co.  V.  Lewis,  33  Pa.  St.  33;  New  England  Fire 
and  Marine  Ins.  Co.  v.  Robinson,  25  Ind.  541 ;  Brown  v.  Winnisim- 
met  Coi,  II  Allen  326;  Old  Colony  R.  Co.  v.  Evans,  6  Gray  25; 
McCulloch  V.  Maryland,  4  Wheat.  316;  State  v.  Hancock,  35  N.  J. 
L.  537 ;  Crawford  v.  Longstreet,  43  N.  J.  L.  328  ;  Ellerman  v.  Rail- 
way Co.,  49  N.  J.  Eq.  217;  2  Cook  Stockholders  (3d  ed.),  §  681." 
See,  also,  Madison,  etc.,  Co.  v.  Watertown,  etc.,  Co.,  5  Wis.  173, 
and  Clark  v.  Farrington,  11  Wis.  321. 

In  the  case  of  Curtis  v.  Leavitt,  15  N.  Y.  9,  it  was  held  that  cor- 
porations, along  with  their  specific,  powers,  take  all  the  reasonable 
means  of  execution,  all  that  are  convenient  and  adapted  to  the  end  in 
view ;  that  the  corporation  has  a  liberty  of  choice  amongst  those 
rneans,  and  that  if  in  the  exercise  of  such  liberty  an  intelligent  good 
faith  is  used,  then  the  power  to  select  the  means  adopted  can  not  be 
called  in  question. 

In  State  v.  Hancock,  35  N.  J.  L.  537,  it  was  said  by  Chief  Justice 
Beasley:  "Power  necessary  to  a  corporation  does  not  mean  simply 
power  which  is  indispensable.  Such  phraseology  has  never  been  in- 
terpreted in  so  narrow  a  sense.  There  are  a  few  powers  which  are, 
in  the  strict  sense,  absolutely  necessary  to  those  artificial  persons,  and 
to  concede  to  them  powers  only  of  such  a  character,  while  it  might  not 
entirely  paralyze,  would  very  greatly  embarrass  their  operations. 
Such  in  similar  cases  has  never  been  the  legal  acceptance  of  this  term. 
A  power  which  is  obviously  appropriate  and  convenient  to  carry  into 
effect  the  franchise  granted  has  always  been  deemed  a  necessary  one." 
And  further  said:  "The  term  comprises  a  grant  of  the  right  to  use  all 
the  means  suitable  and  proper  to  accomplish  the  end  which  the  legis- 
lature had  in  view  at  the  time  of  the  enactment  of  the  charter." 

Note.  (1)  Implied  powers.  1825,  The  Banks  v.  Poitiaux,  3  Eand.  (Va.) 
136,  15  Am.  Dec.  706;  1831,  Attornev-General  v.  Stevens,  1  Saxton  Ch.  (N- 
J.)  369,  22  Am.  Dec.  526;  1840,  Commercial  Bank  v.  Newport  Mfg.  Co.,  1  B. 
Men.  (Ky.)  13,  35  Am.  Dec.  171;   1848,  Mclntire  v.  Preston,  5  Gil.  (111.)  48, 
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48  Am.  Dec.  321;  1852,  State  v.  Comm'rs,  3  Zabr.  fN.  J.)  510,  57  Am.  Dec. 
409 ;  1853,  Southern  Life  Ins.  &  T.  Co.  v.  Lanier,  5  Fla.  110, 58  Am.  Dec.  448 ; 
1853,  Smith  v.  Nashua,  etc.,  R.  Co.,  27  N.  H.  86,  94,  59  Am.  Dec.  364;  1859, 
Philadelphia,  etc.,  R.  v.  Lewis,  33  Pa.  St.  33,  75  Am.  Dec.  574;  1859,  Hope 
Mut.  Life  Ins.  Co.  v.  Weed,  28  Conn.  51,  63;  1860,  Miles  v.  Gleason,  11  Wis. 
^70,  78  Am.  Dec.  721;  1860,  Downie  v.  White  &  Hoover,  12  Wis.  174,  176,  78 
Am.  Dec.  730,  731;  1862,  Bardstown,  etc.,  R.  Co.  v.  Metcalf,  4  Metcf.  (Ky.) 
1J9,  81  Am.  Dec.  541;  1863,  Olcott  v.  Tioga  E.  Co.,  27  N.  Y.  546,  84  Am  Dec. 
298;  1865,  Brown  V.  Winnissimmet,  11  Allen  (Mass.)  826,334;  1867,  Cleve- 
land, etc.,  R.  Co.  V.  Speer,  56  Pa.  St.  325,  94  Am.  Dec.  84;  1867,  Pixley  v. 
Western  Pac.  R.  Co.,  33  Cal.  183,  91  Am.  Dec.  623;  1871,  State  v.  Hancock,  36 
N.  J.  L.  537,  545;  1877,  Low  v.  Central  Pac.  B.,  52  Cal.  53,  28  Am.  Rep.  629; 
1878,  Deringer  v.  Deringer,  5  Houst.  (Del.)  416,  1  Am.  St.  Rep.  150;  1880, 
Attorney-General  v.  Great  East.  R.  Co.,  L.  R.  5  App.  473;  1883,  Liebke  v. 
Knapp,  79  Mo.  22,  49  Am.  Rep.  212;  1884,  London  Finan.  Assn.  v.  Kelk,  L. 
E.,  26  Ch.  Div.  107;  1885,  Graber  v.  Washington,  etc.,  R.  Co.,  92  N.  C.  1; 
1885,  Sutro  Tunnel  Co.  v.  Segregated  B.  M.  Co.,  19  Nev.  121 ;  1887,  Elevator 
Co.  V.  Memphis,  etc.,  R.  Co.,  85  Tenn.  703,  4  Am.  St.  Rep.  798;  1889,  People 
V.  Chicago,  etc.,  T.  Co.,  130  111.  268,  17  Am.  St.  Rep.  319;  1890,  Killingsworth 
V.  Portland  Trust  Co.,  18  Ore.  351,  17  Am.  St.  Rep.  737;  1891,  Ellerman  v. 
Chicago  Jc.  R.  Co.,  49  N.  J.  Eq.  217;  1892,  Richelieu  Hotel  Co.  v.  Internat'l 
Mill  En.  Co.,  140  111.  248,  33  Am.  St.  Rep.  234;  1894,  Fort  Worth  City  v. 
Smith  Bridge  Co.,  151  TJ.  S.  294,  44  Am.  &  E.  C.  C.  604;  1894,  Wheeler  Os- 
good, etc.,  Co.  v.  Everett  L.  Co.,  14  Wash.  630;  1895,  B.  S.  Green  Co.  v. 
Blodgett,  159  111.  169,50  Am.  St.  Rep.  146;  1895,  Northside  R.  Co.  v.  Worth- 
ington,  88  Texas  562,  53  Am.  St.  Rep.  778,  n.  789;  1895,  Jacksonville,  etc.,  R. 
Co.  V.  Hooper,  160  V.  S.  514;  1896,  Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y. 
24;  1897,  Winterfleld  v.  Cream  Brewing  Co., '96  Wis.  239;  1897,  Malone  v. 
Lancaster  L.  Co.,  182  Pa.  St.  309;  1898,  Nicollet  Nat'l  Bank  v.  Frisk-Turner 
Co.,  71  Minn.  413,  70  Am.  St.  334;  1899,  Central  Ohio  Natural  Gas  Co.  v.  Cap- 
ital City  Dairy  Co.,  60  Ohio  St.  96 ;  1899,  Parkman  Sugar  Co.  v.  Bank,  etc.,  Co., 
60  Kan.  474,  57  Pac.  Rep.  126;  1899,  State  v.  Newman,  51  La.  Ann.  833,  72 
Am.  St.  Rep.  476;  1899,  Trenton  Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507, 
46  L.  R.  A.  255. 
(2)  Eules  of  construing-  corporate  charters. 

1.  The  cardinal  rule  here,  as  in  all  cases,  is  to  ascertain  the  legislative  in- 
tent, and  give  it  full  effect.  1836,  Middle  Bridge  Proprietors  v.  Brooks,  13 
Maine  391,  29  Am.  Dec.  510;  1846,  Enfield  T.  B.  Co.  v.  H.  &  N.  R.  Co.,  17 
Conn.  454,  44  Am.  Dec.  556 ;  1848,  Mayor, etc.,  v.  B.  &  O.  R.  Co.,  6  Gill  (Md.) 
288,  48  Am.  Dec.  531 ;  1854,  Boston  &  L.  R.  Co.  v.  Salem  &  L.  R.  Co.,  2  Gray 
(68  Mass.)  1;  1855,  Straus,  etc.,  v.  Eagle  .Ins.  Co.,  5  Ohio  State  59.  61;  1858, 
State  v.  Passaic  T.  P.  Co.,  27  N.  J.  Law  217;  1859,  Pennock  v.  Coe,  23  How. 
(64  U.  S.)  117;  1859,  State  v.  Noyes,  47  Maine  189;  1860,  Hartford  Bridge  Co. 
v.  Union  Ferry  Co.,  29  Conn.  210;  1862,  Moran  v.  Miami  Co.  Comm'rs,  2 
Black  (67  U.  S.)  722;  1869,  Home  of  Friendless  v.  Rouse,  8  Wall.  (75  U.  S.) 
430;  1887,  Lawrence  v.  Morgan,  etc.,  Co.,  39  La.  Ann.  427,  4  Am.  St.  Rep. 
265;  1888,  West  Branch,  etc.,  Co.  v.  Lumber,  etc.,  Co.,  121  Pa.  St.  143,6  Am. 
St.  Rep.  766. 

2.  With  the  exceptions  noted  below,  the  language  granting  corporate  pow- 
ers should  neither  be  construed  strictly  nor  liberally,  but  according  to  its  fair 
and  natural  import,  with  reference  to  the  purposes  and  objects  of  the  corpo- 
ration; the  whole  law  should  be  considered,, and  the  words  given  their  ordi- 
nary meaning,  unless  custom  or  usage  has  clearly  given  them  a  different  one. 
1846,  Enfield  T.  B.  Co.  v.  H.  &  N.  R.  Co.,  17  Conn.  454,  44  Am.  Dec.  531; 
1853,  Belleville,  etc.,  R.  Co.  v.  Gregory,  15  111.  20,  58  Am.  Dec.  589;  1855, 
Straus  V.  Eagle  Ins.  Co.,  5  Ohio  State  59;  1859,  Dexter  Lime-Rock  Co.  v. 
Dexter,  6  R.  I.  353;  1860,  Downing  v.  Mt.  Washington  R.  Co.,  40  N.  H. 
230;  1865,  The  Binghamton  Bridge,  3  Wall.  (70  U.  S.)  51;  1865,  Brown  v. 
Winnisiramet  Co.,  11  Allen  (Mass.)  326,  334;  1876,  State  v.  Fla.  Cent.  R.  Co., 
15  Fla.  690,  699;  1878,  Whitaker  v.  Canal  Co.,  87  Pa.  St.  34,  37;  1880,  Atty.- 
Gen'l  v.  Great  East.  E.  Co.,  L.  R.,  5  App.  473;  1880,  Fairchild  v.  Masonic 
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Hall  Assn.,  71  Mo.  526;  1884,  National  Bank  v.  Continental  L.  Ins.  Co. ,•41 
Ohio  St.  1,  13;  1891,  Ellerman  v.  Chicago  Jet.  E.  Co.,  49  N.  J.  Eq.  217; 
1892,  Eiker  v.  Leo,  133  N.  Y.  519,  524;  1895,  Jacksonville,  etc.,  E.  Co.  v. 
Hooper,  160  U.  S.  514,  523;  1896,  Wheeler  v.  Everett  Land  Co.,  14  "Wash. 
630,  633 ;  1900,  Inter-Ocean  Pub.  Co,  v.  Associated  Press,  184  111.  438,  75  Am. 
St.  Eep.  184. 

3.  The  enumeration  of  certain  powers  and  privileges,  by  implication  ex- 
cludes all  other  unnecessary  povcers :  1818,  People  v  Utica  Ins.  Co.,  15  Johns. 
(N.  Y.)  358,  383;  1825,  N.  Y.  F.  Ins.  Co.  v.  Ely,  5  Conn.  560,  572,  13  Am.  Dec. 
100;  1831,  Life,  etc.,  Ins.  Co.  v.  Mech.  F.  I.  Co.,  7  Wend.'(N.  Y.)  31 ;  1850, 
Perrine  v.  Ches.  &  0.  Canal  Co.,  9  How.  (50  U.  8.)  172,  183;  1852,  Talmage 
V.  Pell,  7  N.  Y.  328,  345;  1875,  Ashbury  E.,  etc.,  Co.  v.  Eiche,  7  H.  L.  Eep. 
653;  1888,  State  v.  Atchison,  etc.,  E.  Co.,  24  Neb.  143,  8  Am.  St.  Eep.  164; 
1889,  Case  v.  Kelly,  133  U.  S.  21,  26. 

4.  While  the  rule  of  statutory  construction  that  general  words  following 
special  words  shall  extend  to  and  include  only  things  of  a  nature  similar  to 
those  specially  mentioned,  is  applied  in  some  cases  to  the  construction  of  cor- 
porate charters:  1875,  Ashbury  E.,  etc.,  Co.  v.  Eiche,  L.  E.  7  H.  L.  Eeo.  653; 
1876,  Navigation  Co.  v.  County  of  Galveston,  45  Tex.  272,  290;  1894,  State  v. 
International  Inv.  Co.,  88  Wis.  512,  43  Am.  St.  Eep.  920;  yet  it  does  not  seem 
to  be  followed  in  other  cases.  1881,  Wells  F.  &  Co.  v.  N.  P.  E.  Co.,  23  Fed. 
Eep.  469,  474;  1889,  Brown  v.  Corbin,  40  Minn.  508;  1889,  National  Bank  v. 
Texas  Inv.  Co.,  74  Tex.  421,  434;  1894,  State  v.  Corkin,  123  Mo.  66. 

5.  When  the  question  is  one  between  the  state  and  the  corporation,  or  when 
the  public  interest  is  involved,  "All  rights  which  are  asserted  against  the  state 
must  be  clearly  defined,  and  not  raised  by  inference  or  presumption ;  and  if 
the  charter  is  silent  about  a  power  it  does  not  exist.  If  on  a  fair  reading  of 
the  instrument  reasonable  doubts  arise  as  to  the  proper  interpretation  to  be 
given  to  it,  those  doubts  are  to  be  solved  in  favor  of  the  state ;  and  where  it  ' 
is  susceptible  of  two  meanings, .the  one  restricting  and  the  other  extending 
the  powers  of  the  corporation,  that  construction  is  to  be  adopted  which  works 
the  least  harm  to  the  state." — Davis,  J.,  in  The  Binghamton  Bridge,  3  Wall. 
(70  IT.  S.)  51  (186.")).    This  rule  is  applied  in 

(a)  Cases  where  the  state  restricts  its  own  action,  as  in  exemptions  from 
taxation:  1830,  Providence  Bank  v.  Billings,  4  Pet.  (29  U.  S.)  514;  1861, 
Jefferson  Bank  v.  Skelly  1  Black  (66  U.  S.)  436;  1878,  Eailroad  Co.  v.  Gaines, 
97  U.  S.  697;  1881,  Bank  v.  Tennessee,  104  U.  B.  493;  1885,  Chesapeake,  etc., 
E.  Co.  V.  Miller,  114  U.  S.  176;  1892,  Wilmington,  etc.,  E.  Co.  v.  Alsbrook, 
146  U.S.  279;  1896,  Bank  of  Commerce  v.  Tennessee,  161  U.  S.  134;  1899, 
Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  636,  10  Am.  &  E.  C.  C.  N.  S.  540. 

See  note,  supra,  p.  749. 

(6)  Oases  in  which  an  exclusive  privilege  or  monopoly  is  claimed:  1837, 
Charles  Eiver  Bridge  v.  Warren  Bridge,  11  Pet.  (36  TJ.  S.)  420;  1883,NGeorgia, 
etc.,  E.  Co.  V.  Smith,  70  Ga.  694;  1885,  Birmingham,  etc.,  E.  Co.  v.  Birming- 
ham St.  E.  Co.,  79  Ala.  465,  58  Am.  Eep.  615;  1888,  Eockland  Water  Co.  v. 
Camden,  etc.,  Co.,  80  Maine  544;  1889,  Syracuse  Water  Co.  v.  Syracuse,  116 
N.  Y.  167;  1890,  State  v.  Hamilton,  47  Ohio  St.  52;  1890,  Indianapolis 
Cable,  etc.,  Co.  V.  Citizens,  etc.,  E.,  127  Ind.  369;  1891,  Stein  v.  Bienville 
Water  Imp.  Co.,  141  IT.  S.  67;  1895,  Pearsall  v.  Great  Northern  E.  Co.,  161 
TJ.  S.  646,  664;  1900,  Adirondack  E.  Co.  v.  New  York,  176  U.  S.  336. 

(c)  Cases  in  derogation  of  common  right,  as  in  the  appropriation  of  private 
property  under  eminent  domain  proceedings,  or  erecting  nuisances,  etc. : 
1848,  Moorehead  v.  Little  Miami  E.  Co.,  17  Ohio  340;  1856,  Edward  v.  Law- 
renceburgh,  etc.,  E.  Co.,  7  Ind.  711;  1860,  Downing  v.  Mt.  Washington  E. 
Co.,  40  N.  H.  230;  1871,  N.  Y.,  etc.,  E.  Co.  v.  Kip,  46  N.  Y.  546,  7  Am.  Eep. 
385;  1878,  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659;  1883,  Alabama,  etc., 
E.  Co.  V.  Gilbert,  71  Ga.  591;  1887,  Snell  v.  Buresh,  123  111.  151. 

(d)  Cases  in  derogation  of  common  law :  1872,  Moyerv.  Penn.  Slate  Co.,  71 
Pa.  St.  293. 

(e)  Cases  directly  interfering  with  the  use  of  franchises  already  granted, 
as  one  railroad  encroaching  upon  the  right  of  way  of  another,  or  of  a  turn- 
pike or  canal :  1878,  Boston,  etc.,  E.  Co.  v.  Lowell,  124  Mass.  368;  1880,  Penn« 
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sylvania  R.  Oo.'s  Appeal,  93  Pa.  St.  150;  1888,  Barre  R.  Co.  v.  Montpelier,  61 
Vt.  1,4  L.  E.  A.  785;  1888,  Appeal  of  Sharon  R.,  122  Pa.  St.  533,  9  Am.  St. 
Rep.  133;  1891,  Cincinnati,  etc.,  R.  Co.  v.  Belle  Centre,  48  Ohio  St.  273;  1901, 
Edison  Elec.  L.,  etc.,  Co.  v.  Merchants',  etc.,  Co.,  200  Pa.  St.  209,  86  Am.  St. 
R.  712;  1901,  Postal  Tel.,  etc.,  Co.  v.  Oregon,  etc.,  Ey.  Co.,  23  Utah  474,  90 
Am.  St.  R.  705. 

6.  General  and  special  laws  under  which  corporations  are  formed :  There 
seems  to  be  some  conflict  of  expression  as  to  rules  of  construing  charters  un- 
der general  laws  as  compared  with  the  rules  when  the  corporation  is  created 
by  a  special  act.  Granger,  C.  J.,  in  National  Bank  of  Wash.  v.  Ins.  Co.,  41 
Ohio  St.  1,  on  p.  11  (1884),  says :  "A  radical  change  has  occurred  in  the  rela- 
tion of  corporations  to  the  state  and  the  people.  *  *  *  Special  charters 
granted  to  persons  named  *  *  *  gave  special  powers  and  rights,  that  as 
a  rule  were  beyond  legislative  control ;  only  in  the  rare  cases  where  the  power 
to  amend,  alter  or  repeal  was  expressly  reserved  could  the  legislature  modify, 
limit,  or  take  away  power  once  granted.  In  those  days  a  corporation  was  a 
monopoly.  It  was  necessary  to  strictly  construe  the  grants  made  in  order  to 
protect  the  interests  of  the  state  and  of  people  generally.  But  now  the  legis- 
lature has  far  more  power  over  corporations  than  over  individuals.  It  may 
alter  or  repeal  all  acts  granting  corporate  power.  *  *  »  There  is  no 
longer  reason  to  hesitate  to  apply  to  the  language  of  acts  of  incorporation  the 
same  rules  of  interpretation  as  applied  to  like  words  in  any  contract  or  stat- 
ute." 

On  the  other  hand,  in  regard  to  corporations  formed  under  general  laws, 
Justice  Miller,  in  Oregon  R.  Co.  v.  Oregonian  R.  Co.,  130  U,.  S.  1,  on  p.  26 
(1888),  says:  "If  the  articles  of  association  *  *  *  instead  of  being  the 
mere  adoption  by  the  corporators  themselves,  of  the  declaration  of  their  own 
purposes  and  powers,  had  been  an  act  of  the  legislature  *  *  *  conferring 
such  powers  on  the  corporations,  they  would  be  subject  to  th^  rule  above 
stated  (strict  construction  in  favor  of  the  state  and  against  the  grantee)  and 
to  a  rigid  construction  in  regard  to  the  powers  granted.  How  much  more, 
then,  should  this  rule  be  applied,  and  with  how  much  more  reason  should  a 
court,  called  upon  to  determine  the  powers  granted  by  these  articles  of  asso- 
ciation, construe  them  rigidly,  with  the  stronger  leaning  in  doubtful  cases  in 
favor  of  the  public  and  against  the  private  corporation."  To  the  same  effect 
is,  1896,  Ross-Meehan  Brake  Shoe  F.  Co.  v.  Southern  M.  I.  Co.,  72  Fed.  Rep. 
957. 


Title  II.     Particular  r#wERS  an»  Liabilities. 


CHAPTER.  13. 
PARTICULAR.    POWERS. 

ARTICLE    I.       rERPETUAL    SUCCESSION. 

See.  263.  See  State  v.  Payne,  129  Mo.  468,  supra,  p.  830;  also, 
Warner  v.  Beers,  supra,  p.  2,  and  Thomas  v.  Dakin,  supra, 
p.  19. 


ARTICLE   II.        NAME. 


Sec.  264.  See,  supra,  chapter  9.  Smith  v.  Tallassee  Branch, 
etc;.,  3«  Ala.  d5p,  suprt,  p.  tiy,  Newby  v.  Oregon  Central 
R.,  Deady  609,  supra,  p.  819;  Armington  v.  Palmer,  42 
Atl.  Rep.  (R.  I.)  308,  supra,  p.  820.     Note,  supra,  p.  823. 


ARTICLE   III.       POWER    TO   CONTRACT. 

Sec.  265.  {A)  As  to  form. 

I.  In  general:  "In  determining  whether  a  contract  may 
be  enforced  against  a  corporation,  three  things  are  to  be  con- 
sidered :  First,  did  the  corporation  have  the  power  to  enter 
into  such  a  contract?  Second,,  was  the  contract  entered  into 
by  a  duly  authorized  agent  of  the  corporation?  Third,  was 
the  contract  drawn,  signed,  and  sealed  in  a  form  which  binds 
the  corporation? 

"A  corporation  may  be  bound  by  a  contract  which  is  exe- 
cuted in  any  of  the  following  ways :  by  a  written  instrument 
sealed  with  the  corporate  seal,  and  either  with  or  without  the 

(937) 
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corporate  name  signed  thereto;  by  an  unsealed  written  in- 
strument signed  with  the  corporate  name ;  by  a  written  record 
of  a  resolution  of  its  directors ;  by  an  unwritten  resolution  of 
its  directors ;  by  the  oral  agreements  of  its  authorized  agents ; 
or  by  ratifying,  acquiescing  in,  or  accepting  the  benefits  of 
contracts  made  in  its  name  by  unauthorized  agents." — Cook 
Corporations,  4th  ed.,  part  of  §§  704  and  721.  See  also, 
supra,  §§  190,'  191,  193,  194,  228-238. 

2.    As  to  seal.       See,  infra,  Art.  VII.,  p.  1136, 


See.  266.    {B')  As  to  subject-matter. 

(i)    In  general.     See,  supra,  §§258—262. 


Sec.  267.     (2)    Contract  debts  and  borrow  money. 

See  Barry  V.  Merchants' '  Exchange  Co.,  i  Sandf.   Ch.  (N.  Y.) 
280,  supra,  p.ij66. 

Note.  See,  also,  1889,  'Wrjght  v.  Hughes,  119  Ind.  324, 12  Am.  St.  Eep.  412; 
1890,  Woolverton  v.  Taylor,- 132  111.  197,  22  Am;  St.  Eep.  521 ;  1890,  Davis  v. 
Jackson,  152  Mass.  58.     See  note  at  end  of  next  case. 


Sec.  268.    Same. 

FRANKLIN  COMPANY  v.  LEWISTON  INSTITUTION  FOR  SAVINGS.' 

1877.     In  the  Supreme  Judicial  Court  of  Maine.     68  Maine 

Rep.  43-49. 

[In  1875  the  Savings  Company  subscribed  for  $50,000  of  the  cap- 
ital stock  of  a  manufacturing  company,  having  no  money  with  which 
to  pay  for  the  same.  The  Franklin  Company  agreed  to  pay  the  sum, 
take  the  notes  of  the  Savings  Company  for  the  amount,  and  hold  the 
stock  as  security.  Notes  for  this  amount  were  duly  given,  and  the 
stock  was  issued  directly  to  the  Franklin  Company  as  collateral,  but 
not  to.  the  Savings  Company,  or  with  its  knowledge.  The  Savings 
Company  failed  in  1876,  and  commissioners  were  appointed  to  pass 
upon  the  claims  presented ;,  the  notes  and  a  claim  for  $50,000  for 
money  paid  out  at  the  request  of  the  Savings  Company  were  pre- 
sented by  the  Franklin  Company  and  rejected  by  the  commissioners; 
the  validity  of  the  claims  is  the  question  Involved.] 

Walton,  J.     «     «     *     The  first  question  is  wheth^  it  is  compe- 

'  Statement  abridged  and  part  of  opinion  omitted. 
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tent  for  the  trustees  of  a  savings  bank,  at  a  time  when  there  are  no  "/      /" 
-funds  in  tne  bank  tor  investment,  to  agree  to  take  shares  in  a  manu-  >  -^S^ 
^acturing  corporation,  and  thereby  create  a  debt  binding  upon  tne  bank.^J 
,        We  think  not.     it  is  tami'ifir  law  thf^^■  a  rorporation  possesspg  snri^ 
J.poyyers.  and  such  only  as  the  law  of  its  creation  confers  upon  it.    The 
I  ruje  is  stated  with  f>-reat  unitormitv. 

[T^ter  quoting  to  this  effect  from  several  cases  proceeds:]  It  would 
seem\therefore,  upon  principle  as  well  as  authority,  that  it  is  not 
withii^Jthe  authority  of  the  trustees  of  a  savings  bank  to  invest  its 
funds  in^ljfi  stock  of  manufacturing  corporations,  unless  expressly 
authorized  so  to  do  by  its  charter  or  the  public  laws  of  the  state. 

But  we  dV  not  rest  our  decision  upon  this  ground.  We  rest  it 
upon  the  broader  ground  that  it  is  not  competent  for  the  trustees  of  a 
savings  bank  to  purchase  on  credit  property  of  any  kind  not  needed 
for  immediate  use,  or  the  investment  of  existing  funds.  No  such 
power  is  expressly  conferred  upon  them,  nor  do  we  think  it  can  be 
sustained  as  an  incidental  power. 

It  is  suggested  that  it  may  be  convenient  in  this  way  to  provide  in 
advance  for  the  investment  of  funds  that  may  afterward  come  into  the 
possession  of  the  bank.  We  think  the  creation  of  debts  by  corpora- 
tions or  individuals,  for  no  other  purpose  than  to  provide  a  ready  way 
to  dispose  of  future  acquisitions,  a  proceeding  of  very  questionable 
convenience ;  that  in  the  great  majority  of  cases  it  would  be  likely  to 
prove,  as  it  did  in  this  case,  very  inconvenient.^^But  it  is  a  sufficient 
answer  to  say  that  the  law  imposes  no  duty  upon~the  trustees  of  sa'vr 
iliu'ii  banks  Lu  provide  for  the  investment  ot  future  funds  or  future  de- 
positsi  Their  whole  duty  is  performed  when  they  have  provided  safe 
'investments  for  the  tunds  already  committed  to  their  care.  To  hold 
that  they  may  create  debts  binding  upon  existing  depositors,  for  the 
bervefit  of  future  depositors,  whose  money  after  all  may  never  be  com- 
mitted to  their  care,  would  be  a  doctrine  as  startling  as  it  would  be 
unprecedented. 

[The  court  further  held  that  the  Franklin  Company,  having  knoW' 
ingly  participated  in  the  illegal  transaction,  could  not  claim  the  priv' 
ileges  of  a  bona  fide  holder  of  the  notes,  and  the  Savings  Company 
having  received  no  benefit  from  the  transaction  was  not  estopped  to] 
set  up  the  defense  of  u^tra  vires."] 

Claim  not  allowed. 

Note. — ^A  corporation  can  not  borrow  money  for  the  purpose  of  purchasing 
its  own  shares :  1894,  Adams  &  W.  Oo.  v.  Deyette,  5  So.  Dak.  418,  49  Am. 
St.  Eep.  887;  1896,  Adams  &  W.  Co.  v.  Deyette,  8  So.  Dak.  119,  59  Am. 
St.  Rep.  751. 

The  statutes  frequently  fix  a  limit  as  to  the  amount  that  a  corporation  is 
allowed  to  borrow ;  in  such  a  case  the  courts  hold  strictly  that  it  has  no  power 
to  exceed  those  limits,  and  an  attempt  to  do  so  can  be  restrained :  1884, 
Wen] ock  v.  River  Dee  Comm'rs,  10  App.  Cas.  354;  1889,  Commonwealth's 
Appeal,  24  W.  N.  C.  (Pa.)  530;  1889,  Commw.  v.  Lehigh  Ave.  R.  Co.,  129  Pa. 
St.405;  1893,  First  Nat'l  Bank  v.K.  M.  Co.,  95  Ky.  97.  One  who  loans  a  cor- 
poration money  in  excess  of  the  authorized  limit  can  not  collect  the  excess, 
though  he  may  collect  up  to  the  limit.  1874,  Osippee,  etc.,  Mfg.  Co.  v.  Can- 
ney ,  54  N.  H .  295 ;  1878,  DeCamp  v.  Dobbins,  29  N.  J.  Eq.  36 ;  1879,  Humphrey 
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V.  Patron's  M.  Assoc,  50  Iowa  607 ;  1881,  Auerbach  v. Le  Seuer  M.  Co., 28 Minn. 
291,  41  Am.  Eep.  285;  1886,  Garrett  v.  Burlington,  etc.,  Co.,  70  Iowa  697,  59 
Am.  Rep.  461;  1891,  Fidelity,  etc.,  Co.  v.  West.  Pa.R.,  138  Pa.  St.  494 ;  1893, 
First  Nat'l  Bank  v.  K.  M.  Co.,  95  Ky.  97 ;  1893,  Merchants'  Nat'l  Bank  v.  C.  G. 
L.  Co.,  159  Mass.  505 ;  1895,  Kraniger  v.  People's  B'ld'g  Soc,  60 Minn.  94 ;  1896, 
Oswald  V.  Minn.  T.  Co.,  65  Minn.  249;  1897,  Sioux  City,  etc.,  Co.  v.  Trust 
Co.,  82  Fed.  Rep.  124. 

And  it  seems  that  one  who,  in  good  faith,  loans  money  to  a  corporation 
after  the  corporation  has  already  borrowed  up  to  the  limit,  can  recover  if  he 
had  no  knowledge  that  the  limit  had  been  reached.  1845,  Stoney  v.  Am., 
etc.,  Co.,  11  Paige  Ch.  (N.  Y.)  635;  1874,  Osippee,  etc.,  Co.  v.  Canney,  54  N. 
H.  295;  1881,  Auerbach  v.  Le  Seuer  M.  Co.,  28  Minn.  291,  41  Am.  Rep.  461; 
1886,  Garrett  v.  Burlington,  etc.,  Co.,  70  Iowa  697,  59  Am.  Rep.  461;  1890^ 
AUis  V.  Jones,  45  Fed.  Rep.  148. 


^ 


Sec.  269.     (3)    Negotiable  instruments. 

BRADBURY  v.  BOSTON  CANOE  CLUB. 

1 89 1.     In  the  Supreme  Judicial  Court  of  Massachusetts.     153. 

Mass.  Rep.  77-8. 

Holmes,  J.  This  is  an  action  upon  a  promissory  note  for  $150 
and  interest,  given  by  the  defendant  to  the  plaintiff  for  money  lent  to 
it  by  the  plaintiff  to  be  used  in  building  a  club-house.  There'  is  a  sec- 
ond count  for  money  lent.  At  a  meeting  duly  called  the  corporation 
passed  a  vote  authorizing  its  treasurer  to  borrow  money  in  terms  suffi- 
ciently broad  to  cover  the  loan  in  question.  The  suggestion  that  no 
sufficient  notice  of  the  business  to  be  transacted  was  given,  does  not 
seem  to  us  fairly  open  on  the  agreed  facts.  Moreover,  it  would  be 
impossible  to  argue  that  the  defendant  had  not  recognized  and  ratified 
.the  act  of  its  treasurer  in  borrovying  from  the  plaintiff.  The  money 
was  received  by  the  corporation,  and  was  ui^ed  by  it  for  the  purpose 
(  mentioned.  The  only  question  for  us  is,  whether  the  corporation 
L  acted  illegally  m  borrowing  money"  for  the 'purp6se~of  erecting  a^  club- 
/  hou^e  upon  land  of  which  it  held  a  lease. 

The  defericTahPis'ir'cafpoTation  formfed  under  the  Public  Statutes, 
ch.  115,  §  2,  for  encouraging  athletic  exercises.  By  section  7  it  "may 
hold  real  and  personal  estate,  and  may  hire,  purchase,  or  erect  suita- 
ble buildings  for  its  accommodations,  to  an  amount  not  exceeding 
$500,000,"  etc.  We  are  of  opinion  that  under  these  wordg,Jiie.jie- 
fendant  had  power  to  take  a  lease  of  land_and_tpjeifict  a.auitable_iiLub- 
house  upori  it.  Having  this  powarrit'was  entitled, .tQ, raise  money  for 
the  purpose.  No  argument  is  needed  to  show  that  the  power  at  the 
end  of  section  7  to  receive  and  hold  in  trust  funds  received  by  gift  or  be- 
quest does  not  confine  the  corporations  to  that  mode  of  raising  it. 
Borrowing  money  is  a  usual  and  proper  means  of  accomplishing  what 

tlTF'-5t?riwTr-espT5s?ly--pCTfl^^  i8; 

Morville  v.  American  Tract  Society,  123  Mass.  129,  136;   Davis  v. 
Old  Colony  Railroad,  131  Mass.  258,  271,  275.     As  this  is  a  suffi- 
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cient  reason  for  giving  the  plaintiff  judgment,  it  is  unnecessary  to 
consider  whether  there  are  not  others. 
Judgment  for  the  plaintiff. 

Note.    See  note  at  the  end  of  next  case. 


Sec.  270.    Same. 

UNION  BANK  v.  JACOBS.» 

1845.     In   the    Supreme    Court   of    Tennessee.     25    Tenn.    (6 
Humph.)  515,  Cooper's  Ed.,  389. 

[On  the  28th  day  of  September,  1841,  Jacobs,  as  president  of  the 
Hiwassee  Railroad  Company,  executed  a  note,  binding  that  company 
to  pay  to  said  Jacobs  the  sum  of  $5,641,  negotiable  and  payable  at 
the  branch  of  the  Union  Bank  at  Knoxville,  four  months  after  date. 
The  note  was  indorsed  by  Jacobs  to  Trautwine,  and  by  Trautwine  to 
the  Union  Bank,  and  delivered  to  the  president  and  directors  of  the 
bank,  and  discounted  by  the  bank  for  the  benefit  of  the  Hiwassee 
company.  At  maturity,  the  note  was  protested,  and  suit  brought  by 
the  bank  against  Jacobs,  as  indorser,  in  the  circuit  court  of  Knox 
county. 

It  was  tried  by  Judge  Lucky  and  a  jury  at  the  February  term, 
1845.  He  charged  the  jury  that  the  Hiwassee  company  had  no 
power  to  borrow  money,  and  that  the  note  given  in  execution  of  a 
void  contract  was  null  and  void  also. 

The  jury  returned  a  verdict  for  the  defendant,  and  plaintiff  ap- 
pealed. 

The  railroad  company  was  created  with  all  the  rights  "necessary 
to  the  well  ordering  and  conducting  the  affairs  of  said  company;  and 
capable  in  law  of  purchasing,  accepting,  selling  and  conveying 
estates,  real,  personal  and  mixed,  to  the  end,  and  for  the  purpose  of 
facilitating  the  intercourse  and  transportation"  designated;  and  was 
"invested  with  all  the  powers  and  rights  necessary  for  the  building, 
constructing,  and  keeping  in  repair  of  a  railroad;"  and  the  directors 
"may  cause  to  be  made,  or  contract  with  others  for  making  of  said 
road  or  any  part  thereof."] 

TuRLEY,  J.  *  *  *  It  is  contended  against  the  plaintiff's  right 
to  recover  that  there  is  no  power  given,  either  expressly  or  by  neces- 
sary implication,  by  the  charter  to  the  Hiwassee  Railroad  Company, 
to  borrow  money  or  to  execute  promissory  notes ;  and  that,  therefore, 
the  note  executed  and  indorsed  to  the  bank  is  void,  both  as  against  the 
maker  and  indorsers,  and  that  no  action  can  be  maintained  against  them 
thereon. 

'  Statement  abridged.     Arguments  and  part  of  opinion  omitted. 
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The  construction  of  the  powers  of  corporations  has  been  a  fruitful 
source  of  litigation,  both  in  the  courts  of  Great  Britain  and  the  United 
States.  In  the  earlier  cases  they  were  construed  with  great  strictness, 
and  a  stringent  rule, as  to  the  mode  of  exercising  them  enforced. 
Mr.  Story,  in  the  case  of  Bank  of  Columbia  v.  Patterson,  7  Granch 
305,  says:  "Anciently  it  seems  to  have  been  held  that  corporations 
could  not  do  anything  without  deed.  13  Hen.  VIII,  13;  4  Hen.  VII, 
6 ;  7  Hen.  VII,  7,  9.  Afterwards,  the  tule  seems  to  have  been  relaxed^ 
and  they  were  for  convenience  sake  permitted  to  act  in  ordinary 
matters  without  deed,  as  to  retain  a  servant,  cook,  or  butler  (Plow, 
91;  2  Saund.  395)  ;  and  gradually  this  relaxation  widened  to  embrace 
other  objects  (Bro.  Corp.,  51  ;  3  Salk.  191 ;  3  Lev.  107).  At  length, 
it  seems  to  have  been  established,  that  though  they  could  not  contract 
directly  except  under  their  corporate  seal,  yet  they  might,  by  mere 
vote  or  other  corporate  ^ct,  not  under  their  corporate  seal,  appoint 
an  agent  whose  acts  and  contracts  within  the  scope  of  his  authority 
would  be  binding  on  the  corporation.  3  P.  Wms.  419.  And  courts 
of  equity,  in  this  respect,  seeming  to  follow  the  law,  have  decreed  a 
specific  performance  of  an  agreement  made  by  a  major  part  of  a  cor- 
poration, and  entered  in  the  corporation  books,  although  not  under 
the  corporate  seal,  i  Fonbl.  Eq.  305.  This  technical  doctrine  has 
in  more  modern  times  been  entirely  broken  down."  The  same  judge, 
in  continuation  in  the  same  case,  observes:  "The  doctrine  that  a  cor- 
poration could  not  contract  except  under  its  seal,  or,  in  other  words, 
could  not  make  a  promise,  if  it  had  ever  been  fully  settled,  must  have 
been  productive  of  great  mischief.  Indeed,  as  soon  as  the  doctrine 
was  established,  that  its  regularly  appointed  agents  could  contract  in 
their  name  without  seal,  it  was  impossible  to  support  it ;  for,  other- 
wise, the  party  who  trusted  such  contract  would  be  without  remedy 
against  the  corporation.  Accordingly,  it  would  seem  to  be  a  sound 
rule  of  law,  that  whenever  a  corporation  is  acting  within  the  scope  of 
the  legitimate  purposes  of  its  institution,  all  parol  contracts,  made  by 
its  authorized  agents,  are  express  promises  of  the  corporation ;  and 
all  duties  imposed  upon  them  by  law,  and  all  benefits  conferred  at 
their  request,  raise  implied  promises,  for  the  enforcement  of  which  an 
action  may  well  lie.  3  Brown  Ch.  263;  Doug.,  5J4;  3  Mass.  364; 
5  Mass.  89,  491  ;  6  Mass.  50."  Whatever  of  strictness  may  have' 
existed  in  the  earlier  cases,  in  restricting  their  power  of  contracting  to 
the  express  grant  of  authority,  has  been  also  greatly  relaxed,  and  the 
doctrine  upon  the  subject  been  made  more  conformable  to  reason  and 
necessity,  the  powers  granted  to  corporations  being  now  construed 
like  all  other  grants  of  power,  not  according  to  the  letter,  but  the 
spirit  and  meaning.  In  Ang.  &  A.  Corp.,  p.  192,  §  12,  it  is  said: 
"A  corporation  having  been  created  for  a  specific  pui-pose,  can  not 
only  make  no  contracts  forbidden  by  its  charter,  |which  is,  as  it  were, 
the  law  of  its  nature,  but  in  general  can  make  no  contract  which  is 
not  necessary,  either  directly  or  incidentally,  to  enable  it  to  answer 
that  purpose.  In  deciding,  therefore,  whether  a  corporation  can 
make  a  particular  contract,   we   are  to   consider,   in  the  first  place, 


§  2/0  POWER    AS    TO   NEGOTIABLE   INSTRUMENTS.  943 

whether  its  charter,  or  some  statute  binding  upoh  it,  forbids  or  per- 
mits it  to  make  such  a  contract;  and,  if  the  charter  and  valid  statutory 
law  are  silent  upon  the  subject,  in  the  second  place,  whether  the 
power  to  make  such  a  contract  may  not  be  implied  on  the  part  of  the 
corporation,  as  directly  or  incidentally  necessary  to  enable  it  to  fulfill 
the  purpose  of  its  existence,  or  whether  the  contract  is  entirely  foreign 
to  that  purpose.  In  general,  an  express  authority  is  not  indispensa- 
ble to  confer  upon  a  corporation  the  right  to  become  drawer,  indorser, 
or  acceptor  of  a  bill  of  exchange,  or  to  become  a  party  to  any  other 
negotiable  paper.  It  is  sufficient  if  it  be  implied  as  the  usual  and 
proper  means  to  accomplish  the  purposes  of  the  charter.  Chit.  Bills 
(5th  ed.),  17-21;  Baily  Bills  (5th  ed.),  p.  69,  ch.  2,  §  7;  Story 
Bills  Exch.,  p.  94,  §  79.  In  the  case  of  Mum  v.  Commission  Co.,  15 
Johns.  52,  Spencer,  J.,  who  delivered  the  opinion  of  the  court,  says: 
"It  has  been  strongly  urged  that,  under  the  act  of  incorporating  this 
company,  they  could  neither  draw  nor  accept  bills  of  exchange. 
Their  power  is  undoubtedly  limited;  they  are  required  to  employ 
their  stock  solely  in  advancing  money,  when  required,  on  goods  and 
articles  manufactured  in  the  United  States,  and  the  sale  of  such  goods 
and  articles  on  commission.  The  acceptance  of  a  bill  is  an  engage- 
ment to  pay  money;  and  the  company  may  agree  to  pay  or  advance 
money  at  a  future  day,  and  they  may  engage  to  do  this  by  the  accept- 
ance of  a  bill.  When  a  charter  or  act  of  incorporation  and  valid  stat- 
utory law  are  silent  as  to  what  contracts  a  corporation  may  make,  as 
a  general  rule  it  has  power  to  make  all  such  contracts  as  are  necessary 
and  usual  in  the  course  of  business,  as  means  to  enable  it  to  attain  the 
object  for  which  it  was  created,  and  none  other.  The  creation  of  a 
corporation  for  a  specific  purpose  inrplies  a  power  to  use  the  neces- 
sary and  usual  means  to  effectuate  that  purpose."  Ang.  &  A.  Corp., 
p.  200,  §  3-     .        . 

Mr.  Story,  in  his  treatise  on  Bills  of  Exchange  (page  95),  speak- 
ing of  the  power  of  corporations  to  .draw,  indorse  and  accept  bills  of 
exchange,  says:  "It  is  sufficient  if  it  be  implied  as  a  usual  and  appro- 
priate means  to  accomplish  the  objects  and  purposes  of  the  charts. 
But  when  the  drawing,  indorsing,  or  accepting  such  bills  is  obviously 
foreign  to  the  purposes  of  the  charter,  or  repugnant  thereto,  then  the 
act  becomes  a  nullity,  and  not  binding  on  the  corporation." 

In  the  case  of  People  v.Utica  Ins.  Co.,  15  Johns.,  Thompson,  C. 
J.,  who  delivered  the  opinion  of  the  court,  says,  at  page  383,  "An 
incorporated  company  has  no  rights  but  such  as  are  specially  granted, 
and  those  that  are  necessary  to  carry  into  effect  the  powers  so 
granted." 

In  the  case  of  Mott  v.  Hicks,  a  quantity  of  wood  was  purchased 
for  the  president  arid  directors  of  the  Woodstock  Glass  Company  by 
Whitehead  Hicks,  the  president  thereof,  for  which  he  executed  the 
promissory  note  of  the  company  at  six  months.  It  appears,  from  a 
reference  in  argument  to  the  charter  of  the  company,  that  there  was 
no  clause  authorizing  it  to  issue  bills  or  notes,, or  making  such,  if 
issued,  binding  and  obligatory  upon  the  company;  yet  it  was  held  by 
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the  court  that  an  action  would  lie  against  the  corporation  upon  the 
note,  it  having  been  executed  by  its  legally  authorized  agent,  acting 
within  the  scope  of  the  legitimate  purposes  of  such  corporation,  i 
Cow.  513. 

In  the  case  of  Hay  ward  v.  Pilgrim  Soc,  21  Pick.  270,  it  was  held 
that  the  trustees  of  a  society  incorporated  for  the  purpose  of  building 
a  monument,  in  virtue  of  their  authority  to  manage  the  finances  and 
property  of  the  society,  were  held  competent  to  bind  the  society  by  a 
promissory  note  through  the  agency  of.  their  treasurer. 

These  authorities  fully  establish  the  proposition,  that,  in  the  con- 
struction of  charters  of  corporations,  the  power  to  contract  and  the 
mode  of  contracting  is  not  limited  to  the  express  grant,  but  may  be 
extended  by  implication  to  all  necessary  and  proper  means  for  the  ac- 
complishment of  the  purposes  of  the  charter.  Now,  what  are  neces- 
sary and  proper  means.?  Mr.  Story,  as  we  have  seen,  says  if  the 
means  are  usual  and  appropriate,  the  implication  of  power  arises. 
Story  Bills,  95. 

Chief  Justice  Marshall,  in  the  case  of  McCulloch  v.  State  of  Mary- 
land, 4  Wheat.  413,  says:  "But  the  argument  on  which  most  reli- 
ance is  placed,  is  drawn  from  the  peculiar  language  of  this  clause  of 
the  constitution.  Congress  is  not  empowered  by  it  to  make  all  laws 
which  may  have  relation  to  the  powers  conferred  on  the  government, 
but  such  only  as  may  be  necessary  and  proper  for  carrying  them  into 
execution.  The  word  'necessaiy'  is  considered  as  controlling  the 
whole  sentence,  and  as  limiting  the  right  to  pass  laws  for  the  execu- 
tion of  the  granted  powers  to  such  as  are  indispensable,  and  without 
which  the  power  would  be  nugatorj'.  That  it  excludes  the  choice  of 
means,  and  leaves  congress  in  each  case  that  only  which  is  most 
direct  and  simple.  Is  it  true  that  this  is  the  sense  in  which  the  word 
'necessary'  is  always  used.'  Does  it  always  import  an  absolute  phys- 
ical necessity,  so  strong  that  one  thing  to  which  another  may  be 
termed  necessary  can  not  exist  without  that  other  ?  We  think  it  does 
not.  If  reference  be  had  to  its  use  in  the  common  affairs  of  the  world, 
or  in  approved  authors,  we  f5nd  that  it  frequently  imports  no  more 
thap  that  one  thing  is  convenient  or  useful  or  essential  to  another.  To 
employ  the  means' necessary  to  an  end,  is  generally  understood  as  em- 
ploying any  means  calculated  to  produce  the  end,  and  not  as  being 
confined  to  those  single  means,  without  which  the  end  would  be  en- 
tirely unattainable.  Such  is  the  character  of  the  human  mind  that  no 
word  conveys  to  it  in  all  situations  one  single  definite  idea,  and  noth- 
ing is  more  common  than  to  use  words  in  a  figurative  sense.  Almost 
all  compositions  contain  words  which,  taken  in  their  rigorous  sense, 
would  convey  a  meaning  different  from  that  which  is  obviously  in- 
tended. It  is  essential  to  just  construction  that  many  words  which 
import  something  excessive  should  be  understood  in  a  more  mitigated 
sense — in  that  sense  which  common  usage  justifies.  The  word  'nec- 
essary' is  of  this  description.  It  has  no  fixed  character  peculiar  to 
itself.  It  admits  of  all  degrees  of  comparison,  and  is  often  connected 
with  other  words,  which  ii'icrease  or  diminish  the  impression  the  mind 
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receives  of  the  urgency  it  imports.  A  thing  may  be  necessary,  very 
necessary,  absolutely  or  indispensably  necessary.  To  no  mind  would 
the  same  idea  be  conveyed  by  these^several  phrases."  In  conclusion 
upon  this  subject,  he  says,  page  421,  same  case:  "We  admit,  as  all 
must  admit,  that  the  powers  of  the  government  are  limited,  and  that 
its  limits  are  not  toi  be  transcended.  But  we  think  the  sound  con-' 
struction  of  the  constitution  must  allow  to  the  national  legislature  that 
discretion  with  respect  to  the  means  by  which  the  powers  it  confers 
are  to  be  carried  into  execution  which  will  enable  that  body  to  per- 
form the  high  duties  assigned  to  it  in  the  manner  most  beneficial  to 
the  people.  Let  the  end  be  legitimate,  let  it  be  within  the  scope  of 
the  constitution,  and  all  means  which  are  appropriate,  which  are 
plainly  adapted  to  that  end,  which  are  not  prohibited,  but  consist  with 
the  letter  and  spirit  of  the  constitution,  are  constitutional." 

Now  if  this  be  true  doctrine  in  relation  to  the  constitution  of  the 
United  States,  surely  it  will  not  be  contended  that  a  more  stringent 
rule  will  be  applied  in  the  construction  of  the  powers  of  a  corpora- 
tion than  is  applied  in  the  construction  of  the  powers  of  congress  un- 
der the  constitution  of  the  United  States. 

To  apply  these  principles,  as  established  by  the  authorities  cited,  to 
the  case  under  consideration.  The  Hiwassee  Railroad  Company  is 
chartered  to  construct  a  railroad,  a  thing  of  itself  necessarily  involving 
a  heavy  expenditure  of  money ;  but  in  addition  thereto  it  is  empowered 
to  sue  and  be  sued,  to  acquire  and  hold,  sell,  lease  and  convey,  es- 
tates, real,  personal  and  mixed,  which  necessarily  involves  the  power 
of  making  contracts  for  the  same.  How  shall  these  contracts  be  made, 
both  for  the  construction  of  the  road  and  the  purchase  of  the  property? 
It  is  argued  that  the  capital  stock  of  the  company  is  the  only  means 
provided  for  the  payment,  and  that  no  other  can  be  resorted  to  for 
that  purpose ;  or,  in  other  words,  that  it  must  pay  cash  for  every  con- 
tract, for  that  no  power  is  given  by  which  it  may  contract  upon  time; 
for  if  it  may  create  a  debt  of  necessary  consequence,  it  may  create 
written  evidences  of  that  debt,  and  these  may  be  either  promissory 
notes  or  bills  of  exchange.  It  is  true  that  the  capital  stock  of  the 
company  is  the  source  from  whence  an  ultimate  payment  of  the  debts 
of  the  company  must  be  made ;  but  to  hold  that  a  sufficient  amount 
of  this  stock  must  always  be  on  hand  to  pay  immediately  for  ev^ry  con- 
tract made  would  be  destructive  of  the  operations  of  the  company. 
By  the  provisions  of  the  charter  not  more  than  one-fourth  of  the  stock 
shall  be  called  for  in  any  one  year,  and  this  upon  thirty  days'  notice ; 
and  if,  within  thirty  days  after  such  notice,  the  amount  called  for  be 
not  paid,  the  company  is  authorized  to  take  steps  against  the  delin- 
quent stockholders  to  enforce  payment.  Now  it  is  obvious  that  it 
never  was  intended  that  all  the  stock  should  be  paid  in  before  the 
company  commenced  operations.  The  early  completion  of  the  road 
was  a  desirable  object  for  commercial  purposes,  and  can  it  be  pre- 
tended that  the  expenditures  of  the  company  were  to  be  limited  and 
restricted  to  the  amount  of  capital  actually  paid  in  by  the  stockhokl- 

60— WiL.  Cases. 
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ers,  and  that  under  no  circumstances  was  the  company  to  exceed 
them?  If,  upon  failure  of  the  means  on  hand,  the  stockholders  should 
neglect  to  pay  upon  a  proper  call,  are  the  works  to  be  suspended  un- 
til such  time  as  payments  could  be  enforced  ?  ~  Are  the  persons  who 
,may  have  done  work  for  it,  and  for  which  they  have  not  been  paid, 
'  to  wait  the  slow  process  of  the  law  before  they  -can  receive  satisfac- 
tion ?  And  shall  the  company  not  be  permitted  to  use  its  credit  in 
such  en;iergency?  It  is  so  argued  for  the  defendant.  This  construc- 
tion of  the  charter  would  be  ruinous  in  its  consequences.  The  com- 
pany might  be  compelled  to  suspend  all  operations  at  a  time  when 
great  loss  would  result  from  deterioration  to  unfinished  work,  and  be 
greatly  injured  also  in  its  credit. 

The  restriction  contended  for  is  too  refined  and  technical.  It  might 
have  suited  the  days  of  the  Year  Books,  when  it  was  held  that  a  cor- 
poration could  contract  for  nothing  except  under  its  corporate  seal ; 
but  it  is  strange  that  it  should  be  urged  at  this  day  of  enlightened  ju- 
risprudence, when  the  substance  of  things  is  looked  to  rather  than 
forms.  A  corporation  is,  in  the  estimation  of  law,  a  body  created  for 
special  purposes,  and  there  is  no  good  reason  why  it  should  not,  in 
the  execution  of  these  purposes,  resort  to  any  means  that  would  be 
necessary  and  proper  for  an  individual  in  executing  the  same,  unless 
it  be  prohibited  by  the  terms  of  its  charter  or  some  public  law  from 
so  doing. 

There  is  no  principle  which  prevents  a  corporation  from  contracting 
debts  within  the  scope  of  its  action;  and,  as  has  been  observed,  if 'it 
may  contract  a  debt,  it  necessarily  may  make  pi"ovision  for  its  pay- 
ment by  drawing  or  indorsing  or  accepting  notes  or  bills.  It  is  not 
pretended  that  this  power  extends  to  the  drawing,  indorsing  or  accept- 
ing of  bills  or  notes  generally,  and  disconnected  from  the  purposes  for 
which  the  corporation  was  created.     »     *     * 

Judgment  reversed. 

Note.    Power  to  issue  negotiable  instruments. 

1.  Corporations  have  such  power  whenever  it  is  a  necessary  or  convenient 
method  of  conducting  their  proper  business:  1797,  Phelps  v.  Livingston,  2 
Eoot  (Conn.)  495;  1838,  Hayward  v.  Pilgrim  See,  38  Mass.  (21  Pick.)  270; 
1848,  Stevens  v.  Hill,  29  Maine  133;  1849,  Butts  v.  Cuthbertson,  6  Ga.  166; 
1860,  Brown  v.  Donnell,  49  Maine  421,  77  Am.  Dec.  266;  1871,  Downer  v. 
Read,  17  Minn.  493;  1873,  In  re  Great  West.  Tel.  Co  ,  5  Hiss.  363,  Fed,  Cas. 
5740;  1875,  Watts'  Appeal,  78  Pa.  St.  370;  1877,  Franklin  Co.  v.  Lewiston  Inst, 
for  Sav.,  68  Maine  43,  supra,  p.  938;  1882,  Wright  v.  Pipe  Line  Company,  101 
Pa.  St.  204;  1889,  National  Bank  v.  German  Mut.,  etc.,  Co.,  116  N.Y.  281; 
1892,  Am.  Ex.  Nat'l  Bank  v.  Oregon,  etc.,  Co.,  55  Fed.  Rep.  265 ;  1896,  Farm- 
ers'Mut.  Ins.  Co.  V.  Meese,  49  Neb.  861;  1896,  Kneeland  v.  Braintree,  167 
Mass.  161 ;  1899,  National  Loan  &  Inv.  Co.  v.  Rockland  Co.,  94  Fed.  Rep.  335; 
1899,  G.  V.  B.  Min.  Co.  v.  First  Nat'l  Bank,  95  Fed.  Rep.  23;  1899,  McGarry 
v.  Tanner,  etc.,    21  Utah  16,  59  Pac.  Rep.  93. 

But  .corporations,  unlega  expressly  authorized,  have  no  power  to  deal  in 
notes  or  bonds:  1863,  Goodrich  v.  Reynolds,  31  111.  490,  83  Am.  Dec.  240; 
1899,  Indiana  Bond  Co.  v.  Ogle,  22  Ind.  App.  593,  72  Am.  St.  Rep.  326. 

2.  As  between  the  original  parties  to  the  negotiable  instrument,  the  officer 
who  acts  for  the  corporation  must  have  express  or  implied  authority  to  bind 
the  corporation,  but  generally  no  forma,!  proceedings  upon  the  part  of  the  cor- 
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poration  are  necessary :  1897,  Blake  v.  Domestic  Mfg.  Co.,  —  N.  J.  Eq.  — , 
38  Atl.  Eep.  241 ;  1898,  Washington  Times  Co.  v.  Wilder,  12  App.  D.  C.  62; 
1898,  Dexter  Savings  Bank  v.  Friend,  90  Fed.  Rep.  703;  1899,  Monroe  Mer- 
cantile Co.  V.  Arnold,  108  Ga.  449,  34  S.  E.  Rep.  176;  1899,  Porter  v.  Winona 
&  D.  G.  Co.,  78  Minn.  210,  80  N.  W.  Rep.  965;  1899,  G.  V.  B.  Min.  Co.  v. 
First  Nat'l  Bank,  95  Fed.  Eep.  23;  1900,  Crawford  v.  Albany  Ice  Co.,  36  Ore. 
535,  60  Pac.  Rep.  14. 

But  if  the  corporation  has  power  to  issue  promissory  notes  for  any  purpose 
a  bona  ficte  holder  for  value,  with  no  knowledge  of  lack  of  authority  of  the 
agent,  or  of  other  irregularity,  or  that  it  was  in  fact  issued  by  the  corpora- 
tion for  an  ultra  vires  purpose,  will  be  protected:  1825,  Ridgway  v.  Bank,  12 
Serg.  &  R.  (Pa.)  256 ;  1848,  Mclntire  v.  Preston,  10  111.  (5  Gil.)  48;  1869,  Mon- 
ument Nat'l  Bank  v.  Globe  "Works,  101  Mass.  57;  1886,  National  Bank  v. 
Young,  41  N.  J.  Eq.  531 ;  1889,  National  Park  Bank  v.  G.  A.  M.  W.  &  S.  Co., 
116  N.  Y.  281;  1895,  Jacob's  Pharmacy  Co.  v.  So,  B.  &  T.  Co.,  97  Ga.  573; 
1895,  Marshall  Nat'l  Bank  v.  O'Neal,  11  Texas  Civ.  App.  640. 

As  in  other  cases,  there  is  much  uncertainty  as  to  the  extent  of  the  power  of 
the  president  to  bind  the  corporation  by  notes  issued  without  express  authority. 
The  two  following  cases  illustrate  this :  1899,  G.V.  B.  Mining  Co.  v.  First  Nat'l 
Bank,  95  Fed.  Rep.  23  (holding  that  president  has  implied  authority) ;  1900, 
Crawford  v.  Albany  Ice  Co.,  36  Ore.  535,  60  Pac.  Eep.  14  (holding  that  ex- 
press authority  must  be  shown) . 


See.  271.    Same. 

BATEMAN  v.  THE  MID  WALES  RAILWAY  COMPANY.' 

i866.     In  THE  Court  of  Common  Pleas.     35  L.  J.  Rep.  (C.  P.) 
205-210,  I  Com.  Pleas  499. 

The  plaintiffs  in  these  actions,  as  indorses,  sued  the  defendants, 
as  acceptors  of  certain  bills  of  exchange  ;  and  the  defendants  pleaded 
that  they  did  not  accept. 

The  defendants  were  a  railway  company,  constituted  under  the  22 
&  23  Vict.,  ch.  Ixiii.  This  special  act  was  in  the  usual  form,  both  as 
to  the  powers  given  to  and  the  restrictions  placed  on  the  company, 
and  as  to  the  incorporation  of  general  acts;  and  there  was  no  differ- 
ence between  the  cases,  except  that  in  the  last  case  evidence  was 
given  of  the  defendants  having  actually  commenced  business. 

The  bills  were  directed  to  the  Mid  Wales  Railway  Company,  and 
were  accepted  in  the  following  form :  "Accepted  by  order  of  the 
board  of  directors,  and  payable  at  the  Agra  &  Masterman's  Bank, 
John  Wade,  Secretary,"  with  the  seal  of  the  company  affixed  under 
these  words.  And  there  was  no  question  but  that  there  was  a  resolu- 
tion of  the  board  of  directors  to  the  above  effect. 

At  the  trial  a  verdict  was  entered  for  the  plaintiffs,  with  leave  to 
the  defendants  to  move  to  enter  a  verdict  for  themselves  on  the 
grounds,  first,  that  the  defendants  had  no  power  by  law  to  accept  the 
bills,  and,  secondly,  that  the  acceptances  were  not  binding  on  them, 
and  that  even  if  bills  could  be  accepted  by  them  the  bills  were  not  ac- 
cepted in  such  a  form  as  to  be  binding  on  them. 

'  Arguments,  and  opinions  of  Erie,  C.  J.,  Byles  &  Keating,  JJ.,  omitted. 
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Rules  nisi  were  obtained,  pursuant  to  such  leave. 

Montague  Smith,  J.  The  plaintiffs  as  indorsees  sue  the  defend- 
ants as  acceptors,  so  that  the  action  is  not  between  the  immediate 
parties  to  the  bills.  I  think  a  railway  company  is  not  competent  to 
accept  bills  of  exchange.  A  railway  company  is  incorporated  to 
make  and  maintain  a  railway ;  its  powers  and  resources  are  limited 
by  the  incorporating  statutes ;  but  if  they  may  accept  bills  of  ex- 
change, they  either  may  do  so  to  any  extent,  or  there  would  have  to 
be  an  inquiry  whether  the  purposes  for  which  the  bills  were  accepted 
were  within  their  powers  in  each  particular  case.  I  think  the  legis- 
lature did  not  intend  to  give  them  the  power.  It  is  admitted  that  there 
is  no  authority  in  favor  of  it;  and  there  is  a  great  abundance  of 
authority  to  shovv  that  in  the  analogous  cases  of  mining,  water-works, 
gas,  and  other  companies,  the  companies  can  not  draw  bills  of  ex- 
change, though  they  are  more  trading  companies  than  a  railway  com- 
pany. The  first  oljject  in  the  constitution  of  a  railway  company  is 
to  make  a  railway,  though,  it  is  true,  they  may,  and  practically  al- 
ways do  become  carriers.  Corporations  for  the  purposes  of  trade 
have  the  power  of  issuing  bills  of  exchange  as  incidental  to  such 
trading;  but  this  doctrine  only  applies  where  the  primary  object  is 
trade,  buying  and  selling.  In  addition  to  the  authorities  referred  to, 
there  is  the  distinct  authority  of  various  eminent  text-writers  that  such 
a  company  as  this  can  not  accept  a  bill  of  exchange.  Amongst  oth- 
ers, Mr.  J,  W.  Smith,  in  his  treatise  on  Mercantile  Law,  says: 
"However,  it  has  been  considered  that  a  trading  corporation  may  differ 
from  others  as  to  its  powers  of  contracting  and  its  remedies  on  con- 
tracts relating  to  the  purposes  for  which  it  was  formed.  Thus,  such 
a  corporation  may  in  soma  cases  bind  itself  by  promissory  notes  and 
bills  of  exchange ;  and  it  was  even  held  that  the  Bank  of  England 
might  without  deed  appoint  an  agent. for  such  purposes.  But  a  cor- 
poration will  not  have  these  extraordinary  powers  unless  the  nature  of 
the  business  in  which  it  is  engaged  raises  a  necessary  implication  of 
their  existence."  Now  clearly,  here  there  is  no  express  power,  nor 
is  there  any  necessary  implication.  For  these  reasons,  I  am  of  opin- 
ion that  the  defendants  were  not  competent  to  accept  a  bill  of  ex- 
change ;  and  on  the  other  point  I  also  agree  with  the  rest  of  the  court. 

Note. — The  above  case  gives  the  general  doctrine  in  England,  but  the  power 
to  give  notes  or  accept  bills  of  exchange  exists  "where  upon  a  fair  construc- 
tion of  the  memorandum  and  articles  of  association  it  appears  that  it  was  in- 
tended to  be  conferred."  1866,  Peruvian  R.  v.  Thames  &  M.  M.  I.  Co.,  36  L. 
J.  Oh.  864,  L.  R.  2  Ch.  617.  Or  where  "it  is  necessary  to  carry  on  the  business 
under  ordinary  circumstances  and  in  the  usual  way."  1887,  In  re  Cunning- 
ham &  Co.,  36, Oh.  Div.  538,  57  L.  J.  Ch.  169;  1889,  Atkin  v.  Wardle,  61  L.  T. 
23.  This  power  seems  to  be  implied  in  purely  trading  companies.  1869,  In 
re  Land  Credit  Co.,  L.  R.  4  Oh.  App.  460;  but  not  in  railway  (Bateman  & 
Mid  Wales,  etc.,  supra),  gas  (1837,  Bramah  v.  Roberts,  3  Bing.  N.  0.  963,  32 
E.  0.  L.  404),  water-works  (1819,  Broughton  v.  Manchester,  etc.,  Co.,  3  B. 
&  Aid.  1,  5  E.  0.  L.  11),  or  mining  companies  (1829,  Dickinson  v.  Valpv,  10 
B.  &C.  128,  21E.  0.  L.  63). 
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Sec.  272.     Same.     Accommodation  paper. 

MONUMENT  NATIONAL  BANK  v.  GLOBE  WORKS.> 

1869.     In  the  Supreme  Judicial  Court  of  Massachusetts,    ioi 
Mass.  Rep.  57-59., 

Hoar,  J.  The  single  question  presented  for  our  decision  in  this 
cause,  all  others  which  arise  upon  the  report  having  been  waived,  is, 
whether  the  note  of  a  manufacturing  corporation,  in  the  hands  of  a 
hoMyi  iirguud  laid'lIui'Vatae,"  who  took  it  before'  rhafiifity,  andwTth- 
o'ut''"anynKnowredgeTlTat"the  rriakers  liad  not  received  the  full  consiJei- 
aX^JJS','~ckn  not  be  enforced"against  them,  because  i^jwas  in  factTmade 
as  an~acc'ommodationjiote. 

"TKe^gument  tor  the  "defendants  takes  the  ground  that  to  issue  an 
accommodation  note  is  not  within  the  powers  conferred  upon  the 
corporation ;  and  that,  as  any  persons  taking  it  had  notice  that  it  was 
the  note  of  the  corporation,  they  had  notice  that  it  was  of  no  validity 
unless  issued  for  a  purpose  within  the  scope  of  the  corporate  powers, 
and  were,  therefore,  bound  to  ascertain  not  only  that  it  was  executed 
by  the  officer  of  the  corporation  who  had  the  general  authority  to  sign 
the  notes  which  they  might  lawfully  make,  but  that  the  purpose  for 
which  it  was  issued  was  such  as  the  charter  authorized  them  to  enter-i 
tain  and  execute. 

The  court  are  all  of  opinion  that  this  position  is  not  tenable,  and 
that  the  defense  can  not  be  maintained.  ,, 

It  has  long  been  settled  in  this  commonwealth  that  a  manufactur- 
in"g'COrpurM'tI'0'K'haB "the- power  to  rnake  a.  negotiable  promissory  npte. 
]SfaffaganietF~Bank  v.  Atlantic  Silk  Co.,  3  Met.  282.  Snd  it  was 
held  in  Bird  v.  Daggett,  97  Mass.  494,  as  a  just  corrollary  to  that 
proposition,  that  such  note  in  the  hands  of  a  holder  in  good  faith  for 
value  is  binding  upon  the  maker,  although  made  as  an  accommodation 
note.  The  question  was  not  discussed,  nor  the  reasons  for  the  decis- 
ion fully  stated  in  Bird  v.  Daggett;  but  it  was  assumed  that  the  dop- 
trine  announced  was  clear  and  undoubted  law. 

The  doctrine  of  u/ira  vires  has  been  carried  much  farther  in  Eng- 
land than  the  courts  in  this  country  have  been  disposed  to  extend  it; 
but,  with  just  limitations,  the  principle  can  not  be  questioned.'  that 
the  limitations  to  the  authority,  powers,  and  liability  of  a  corporation 
are  to  be  found  in  the  act  creating  it.  And  it  no  doubt  follows,  as 
claimed  by  the  learned  counsel  for  the  defendants,  that  when  powers 
are  conferred  and  defined  by  statute ,..eYery  pn&- dealing  witlfthe  cor- 
poration  is  presumed  to  know  the  extent  of  those  powers. 
-"Sut^wj^;!]  TTiE  transacfion  is  not  the  ■exercKe~of  a"po"wer  not  confer- 
red  on  a  corporation j__but  the  abuse  of  a  general  powerTtr"a  particular 
iristince7~tEe  abuse' not  Leing  known  to  the  other  confFaeHing  party, 
the  doctrine  of  ultra  pzVe^does  riot  applv.     As  was  said  by  Selderi,  J., 

'  Part  of  opinion  omitted. 
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in  Bissell  v.  Michigan  Southern  and  Northern  Indiana  Railroad  Com- 
pany, 22  N.  Y.  289,  290:  "There  are  no  doubt  cases  in  which  a 
corporation  would  be  estopped  from  setting  up  this  defense,  although 
its  contract  might  have  been  really  unauthorized.  It  would  not  be 
available  in  a  suit  brought_by  ^^bona^Jide  indorsee  pf  a  nf^gftj-iahlp" 
pfeini'SOTiy  U'Ut57  provided  the  corpflration  was  authorized  to  give  notes 
for  any  purpose ;  and  the  reason  is,  that  th£  corporation^J^Jilr'^^ 
;  the  note,  has  virtuall£j;eBj£g&atfid.jthat_it  was  ^iven  ior  sotnejegiti- 
Sfiflte-pprpose , .^nd_theJndorsee  could  not  be  presumed  to  know^  the 
contrary.  ^  Tlie_note,  hpyvever,  if  given  by  a  corporationj"  absolutely 
prohibited  by  its  charter  from  giving  notes  aT^IT7"wonid~be^ve;id»bie- 
--nat  only  in  the  hands  of  the  original  payee,  but  in  those  of  any  subse- 
quent holder;  because  air  persons  dealing  with  Xncdrpofatibn  "are 
bound  to  take_notice  of  the  extent  of  its  cKartered~5aWBTsi!  TBeTame 
pfincipIe'is~app]Tcable  itoToiiffacts  not  negotiableT  When  the  want 
of  power  is  apparent  upon  comparing  the  act  done  with  the  terms  of 
the  charter,  the  party  dealing  with  the  corporation  is  presumed  to 
have  knowledge  of  the  defect,  and  the  defense  of  ultra  vires  is  avail- 
able against  him.  But  such  a  defense  would  not  be  permitted  to  pre-  , 
vail  against  a  party  who  can  not  be  presumed  to  have"had  any  knowl- 
edge of  the  want  of  authority  to  make  the  contract.  Hence,  if  the 
<}uestion  of  power  depends  not  merely  upon  the  law  under  which  the 
corporation  acts,  but  upon  the  existence  of  certain  extrinsic  facts, 
resting  peculiarly  within  the  knowledge  of  the  corporate  officers,  then 
the  corporation  would  be  estopped  from  denying  that  which,  by  as- 
suming to  make  the  contract,  it  had  virtually  affirmed." 

This  doctrine  seems  to  us  sound  and  reasonable ;  and  in  conformity 
with  it,  it  was  held,  in  Farmers'  and  Mechanics'   Bank  v.  Empire 
Stone  Dressing  Company,  5   Bosw.   275,  that  an  accommodation  ac- 
ceptance by  an  officer  .oLa  manufacturing  corporafiph,  on  behalf  of 
'  the  company,  was  not  binding,  unless  the  consideration  had  been  ad- 
I  vanced  upon  the  faith  of  the  acceptance ;  but  that  if  the  consideration 
i  was  paid  in  good  faith  after  the  acceptance,  and  upon  the  credit  of  it, 
I   it  could  be  enforced.     *     *     « 
Judgment  for  plaintiffs. 

l!!ot6.  Accord:  1858,  Smead  v.  E.  Co.,  11  Ind.  104;  1865,  Hall  v.  Auburn 
Tp  Co  27  Cal.  255,  87  Am.  Dec.  75 ;  1886,  National  Bank  v.  Young,  41  N.  J. 
Eq.  531 ;  1889,  National  Park  Bank  v.  G.  A.  M.  W.  &  S.  Co.,  116  N.  Y.  281; 
1895,  Jacob's  Pharmacy  Co.  v.  So.  Bank  &  T.  Co.,  97  Ga.  573 ;  1898,  Steiner  v. 
Steiner  L.  &  L.  Co.,  120  Ala.  128,  26  So.  Rep.  494.    But  see  next  case. 


See.  273.    Same. 

MURPHY  Et  Al.  v.  ARKANSAS   &  L.  LAND   IMPROVEMENT 
COMPANY.! 

1899.     In  the  United  States  Circuit  Court,  N.  D.  Arkansas. 
97  Fed.  Rep.  723-730. 

|]Bill  to  foreclose   a  trust  deed.     P.  F.  B.  owned  one-third   of  a 
^  Statement  abridged,  and  only  part  of  opinion  given. 


§273       .      POWER   AS   TO   NEGOTIABLE   INSTRUMENTS.  951 

$30,000  judgment  in  favor  of  the  A.  &  L.  R.  Co.  against  J.  D.  B. 
In  order  to  discharge  this  third,  J.  D.  B.  paid  P.  F.  B.  $6,000,  and 
delivered  to  him  a  note  for  $4,000,  secured  by  a  deed  of  trust,  exe- 
cuted by  the  Land  Company,  and  made  payable  to  J.  D.  B.  or  fais 
assignee,  for  the  purpose  of  enabling  him  to  pay  his  claim.  The  note 
and  deed  were  executed  with  the  full  consent  of  all  the  directors  and 
shareholders  of  the  Land  Company,  composed  of  J.  D.  B.,  who 
owned  all  the  stock  except  shares  necessary  to  qualify  a  son  of  J.  D. 
B.  and  his  attorney  to  be  directors;  also  at  a  time  when  the  corpora- 
tion had  ample  property  to  pay  all  its  debts  including  this  claim.  P. 
F.  B.  assigned  the  note  and  deed  of  trust  in  the  ordinary  course  of. 
busmess  to  Murphy,  whu  brins^  the  buit.l 

KOGERS,  JJistnct  Judge.  *  *  *  It  is  urged  that  the  land  com- 
pany had  no  authority  to  execute  accommodation  paper,  and  hence 
the  execution  of  the  note  was  ultra  vires.  I  incline  to  think  that 
the  charter  of  the  land  company  is  broad  enough  to  authorize  it  to  ex- 
ecute accommodation  paper,  but  it  makes  no  difference  as  to  that. 
The  land  company  is  a  private  corporation.  It  owed  no  debts. 
The  paper  was  issued  by  the  consent  of-  all  the  stockholders,  and  it 
has  been  accepted,  and  the  consideration  parted  with  by  P.  F.  B. 
tor  It.  _Can  It  now  De  permitteg  to  taKe  sh6lt£l'  tltlder  the  plea  of  utlra 
vires?     I  think not^     in  i   Uook  Corp.,  §  3,  the  author  says: 

"A  private  corporation  may  become  an  accommodation  indorser, 
distribute  its  assets,  issue  its  notes,  stock,  or  bonds  below  par,  or,  for 
no  consideration  whatever,  give  away  its  assets,  or  may  mortgage  its 
property  for  the  personal  benefit  of  a  part  or  all  of  its  stockholders  or 
officers ;  provided,  always,  that  all  the  stockholders  assent,  and  pro- 
vided  that  corporate  rredii-orsj  are  not  injured,  and  providea  tnatlTo" 
"Statute  torblds  such  acts.     The  doctrine  of  ultra  vires  is  no  longer 
held  to  forbid  such  acts  by  a  private  corporation  under  such  circum- 
stances.    *     *     *     The  theory  of  a  corporation  is'that  it  has  no  pow- 
ers  except   those   expressly  given   or  necessarily  itnplied.     But  this 
theory  is  no  longer  strictly  appliedto  private  corporations.     A  private 
corporation  may  exercise  many  extraordinary  powers,  provided  all  of 
its  stockholders  assent,  and  none  of  its  creditors  are  injured.     There 
is  no  one  to  complain  except  the  state,  and,  the  business  being  entirely 
private,  the  state  does  not  interfere.     Thus,  fifty  years  ago  the  courts 
would  have  summarily  declared  it  illegal  for  a  business  corporation 
to  become  an  accommodation  indorser  of  commercial  paper,  but  to-  ( 
day  there  is  ho  rule  of  public  policy  which  prohibits  a  private  corpo- , 
ration  having  a  capital  stock  from  becoming  the  accommodation  in-l 
dorser  of  commercial  paper,  providing  such  indorsement  is  made  withi 
the  knowledge  and  assent  of  all  the   directors   and  stockholders,  and 
provided  corporate  creditors  are  paid." 

In  the  subsequent  discussion  of  the  author  it  is  shown  that  whatever 
is  done  by  a  private  corporation  with  the  assent  of  all  of  its  stockhold- 
ers, and  where  no  creditor  is  injured,  although  it  may  be  ultra  viresj 
is  lawful,  and  will  be  enforcedly  the  courts.     The  principle  does  not 
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apply  to  railroad  corporations  or  guast-p-ahlic  corporations.     *     •     ♦ 
iJecree  Jorplatnttjf.  ~        ~~" 

Note.  Accord:  1890,  Martin  v.  Niagara  Falls  Paper  Co.,  122  N.  Y.  165  j 
18^5,  Bensiek  v.  Thomas,  66  Fed;  Eep.  104 ;  1897,  Solomon  Solar  S.  Co.  v. 
Barber,  58  Kan.  419,  49  Pac.  Eep.  524;  1898,  Central  Trust  Co.  v.  C.  H.  V.  & 
T.  E.  Co.,  87  Fed.  I^ep.  815. 


Sec.  274.      (4)    Surety  or  guarantor. 

TOD  Et  Al.  v.  KENTUCKY  UNION  LAND  COMPANY  Et  Al.» 

1893..    In   the    United    States    Circuit    Court,    District    of 
Kentucky.     57  Fed.  Rep.  47-66. 

[Bill  in  equity  against  the  land  company  and  others  for  the  appoint- 
ment of  a  receiver,  and  declaring  an  assignment  under  the  Kentucky 
laws,  on  account  of  the  debtor  land  company  having  made  preferences- 
which,  as  alleged,  operated  as  an  assignment.  Decree  for  complain- 
ants, with  a  reference  to  a  commissioner,  to  report  as  'to  priority  of 
claims.  The  land  company  had  guaranteed  the  first  mortgage  bonds 
to  the  extent  of  $2,625,000,  $860,000  second  mortgage  bonds,  and  a 
5  per  cent,  dividend  upon  $500,000  of  the  capital  stock,  of  the  Ken- 
tucky Union  Railway  Company ;  the  validity  of  these  guaranties,  be- 
ing assailed  by  other  creditors,  was  submitted  by  the  coinmissioner  to 
the  court.] 

LuRTON,  C.  J.  *  *  *  Did  the  Kentucky  Union  Land  Com- 
pany have  the  power  to  bind  itself  by  its  contract  guarantying  the 
principal  and  interest  of  the  first  mortgage  bonds  issued  by  the'  Ken- 
tucky Union  Railway  Company .? 

The  question,  as  presented  on  this  record,  is  a  question  pure  and 
simple  as  to  how  far  the  authority  to  execute  these  contracts  is  sus- 
tained by  the  corporate  powers  which  the  law  has  vested  in  this  com- 
pany. No  question  arises  as  to  the  rights  of  bona  Jide  "hold&rs  of 
these  bonds  for  value  and  without  notice  of  the  facts'  that  the  bonds, 
had  not  been  indorsed  upon  their  sale  and  transfer  by  the  guarantying 
corporation.  The  general  doctrine  may  be  taken  to  be  well  settled  in 
the  courts  of  thfe  United  States  that  the  powers  of  the  corporation  are 
such,  and  such  only,  as  are  conferred  by  the  law  under  which  it  is  in- 
corporated. The  charter  is  the  measur'e  of  the  power  of  every  corpo- 
ration, and  bythis  test  must  every  corporate  act  be  tried.  This  rule, 
'  however,  concedes  the  usual  propositions  applicable  to  every  legisla- 
tive act — that  what  is  fairly  implied  is  as  much  granted  as  if  expressly 
enumerated.     *     *     * 

The  power  to  execute  accommodation  paper  or  to  guaranty  for  ac- 
commodation the  obligations  of  another  corporation  is  not  expressly 
conferred  by   the    charter  of  the   land  company.     Ordinarily,    such 

1  Statement  abridged,  and  only  part  of  opinion  given. 
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power  is  not  implied  from  the  powers  conferred  upon  corporations, 
and  such  contracts  are  generally  in  excess  of  the  powers  of  corpora- 
tions, and  therefore  void  as  ultra  vires,  in  the  true  sense  of  the  term. 
This  proposition  rests  upon  two  or  more  very  evident  reasons : 
(i)  The  corporate  funds  belong  to  its  shareholders  and,  by  the 
very  terms  of  the  law  creating  it,  can  not  be  devoted  to  any  other  pur- 
pose than  those  indicated  by  its  charter  and  constitution.  Such  obli- 
gations would  violate  the  fundamental  terms  of  the  agreement  be- 
tween the  corporators  themselves. 

(2)  To  do  so  would  be  to  exercise  a  power  not  conferred  by  the 
state,  either  expressly  or  impliedly.  The  state's  grant  of  the  corpo- 
rate franchises  is  for  the  purpose  prescribed,  and  the  execution  of 
such  obligations  would  be  beyond  the  power  conferred,  and  therefore 
a  diversion  of  the^  corporate  purposes,  as  well  as  of  the  corporate 
funds. 

(3)  Such  obligations  rest  upon  no  consideration,  and  would  not, 
therefore,  be  valid.  They  would  amount  to  a  donation  of  the  corpo- 
rate funds,  and  therefore  an  unlawful  diversion.  Mor.  Priv.  Corp., 
423  ;  Davis  V.  Railroad  Co.,  131  Mass.  258  ;  Madison  Plank- Road  Co. 
v.  Watertown  Plank-Road  Co.,  7  Wis.  59;  McClellariv.  File  Works, 
56  Mich.  579,  23  N.  W.  Rep.  331  ;  National  Park  Bank  v.  German- 
American  Mutual  Warehouse  &  Security  Co.,  116  N.  Y.  293,  22  N. 
E.  Rep.  567;  ^tna  Nat'l  Bank  v.  Charter  Oak  Life  Ins.  Co.,  50 
Conn.  167. 

But  there  is  no  inherent  want  of  power  in  a  business  corporation, 
having  the  power  to  execute  negotiable  paper,  to  obligate  itself  as  a 
surety  or  guarantor.  If  such  a  corporation  receives  commercial  paper 
or  bonds  in  due  course  of  business  we  see  no  reason  why,  upon  transfer- 
ring such  paper,  it  may  not  be  lawful  to  obligate  itself  as  indorser  or 
guarantor.  Such  a  contract  would  be  a  new  and  independent  con- 
tract, and  would  rest  upon  a  sufficient  consideration,  if  entered  into  as 
a  legitimate  means  of  increasing  the  value  of  the  security  to  be  dis- 
posed of  in  ordinary  course  of  business.  In  Railroad  v.  Howard  the 
question  arose  as  to  the  liability  of  a  railroad  company  upon  its  guar- 
anty of  certain  bonds  issued  by  various  counties  and  cities,  and  re- 
ceived by  the  railroad  company  in  payment  of  subscription  to  its 
stock. 

Upon  full  consideration  it  was  held  that,  inasmuch  as  the  company 
had  received  the  bonds  in  payment  of  stock,  it  had  a  right  to  obligate 
itself  by  its  own  bonds  for  the  purpose  of  building  its  road  ;  it  might 
lawfully,  and  in  furtherance  of  its  authorized  purpose,  guaranty  such 
bonds  as  a  means  of  augmenting  their  value  on  the  market,  thus  pro- 
ducing funds  to  build  its  road.  7  Wall.  411,  412.  The  power  of  a 
corporation  to  bind  itself  by  a  guaranty,  when  it  does  so  for'  its  own 
benefit  and  as  a  means  of  selling  at  an  augmented  value,  is  generally 
conceded  by  the  authorities.  "In  such  cases,"  says  Mr.  Randolph 
in  his  work  upon  Commercial  Paper  (vol.  i,  sec.  334),  "the  guaranty 
is  an  original  contract  of  the  corporation  for  its  own  benefit ;  the  con- 
sideration moving  to  itself,  and  not  to  the  person  whose  debt  is  guar- 
antied."    «     *     * 
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In  the  light  of  these  principles  let  us  look  at  the  facts  connected 
with  the  contract  under  consideration. 

The  Kentucky  Union  Land  Company  was  incorporated  under  a 
special  charter  granted  by  the  legislature  of  Kentucky  in  1880.  Its 
original  corporate  title  was,  VThe  Central  Kentucky  Lumber,  Min- 
ing, Manufacturing  and  Transportation  Company."  This  name  was 
by  amendment  of  charter  in  1890,  and  after  these  bonds  had  been 
guarantied,  changed  to  "The  Kentucky  Union  Land  Company." 
The  original  title  indicated  very  thoroughly  the  large  power  confer- 
red by  the  charter,  and  the  composite  character  of  the  business  con- 
templated thereunder.     *     *     * 

The  Kentucky  Union  Railway  Company  was  organized  under  a 
special  charter  granted  by  Kentucky  in   1854.     Under  its  charter  the 

stock  might  be  subscribed  for  by  "any  individual  or  corporation." 

«     #     » 

Without  undertaking  to  state  the  details  as  to  how  and  under  what 
circumstances,  and  upon  what  consideration,  it  is  sufficient  for  the 
purpose  of  this  case  to  say  that,  at  the  date  of  the  contract  of  guaranty 
in  question,  shares  of  stock  in  the  railway  company  to  the  amoimt  of 
$1,800,000  were  held  and  owned  by  the  land  company.  This  con- 
stituted the  whole  of  the  shares  issued  by  that  company  except,  per- 
haps, nine,  which  were  held  by  the  directors  of  the  railway  company 
in  order  that  they  might  be  qualified  to  act.  The  land  company  at 
the  same  time  had  acquired  the  title  to  between  300,000  and  5oo,,ooo 
acres  of  mountain  lands  on  the  line  of  the  projected  continuation  of 
this  railway.  In  order  to  the  development  of  these  lands,  and  to  the 
utilization  of  the  timber  and  mines  thereon,  it  became  most  essential 
that  this  railway  should  be  completed.  Did  the  land  company  have 
power  to  aid  in  the  extension  and  completion  of  this  railway  ?    *    *    « 

[The  charter  provided  ihter  alia,  that  the  land  company  might 
"acquire  by  purchase  or  condemnation  the  necessary  rights  of  way  for 
exporting  the  products  of  the  mines  and  timber,"  and  might  "effect 
a  temporary  or  permanent  consolidation  with  any  railroad  or  transpor- 
tation company,"  and  "the  consolidated  companies  may  have  and  ex- 
ercise the  powers  of  both  companies."] 

Now,  the  case,  as  it  was  presented  to  the  land  company,  was  this: 
"We  have  purchased,  as  authorized  by  our  charter,  a  vast  body  of 
timbered  and  mineral  lands.  We  are  authorized,  expressly,  to  utilize 
these  lands  by  developing  their  timber  and  mineral  interest.  The  in- 
tention of  the  legislature  was  that  this  buried  natural  wealth  shall  be 
utilized  by  the  erection  of  sawmills,  iron  works,  rolling  mills,  furniture 
factories,  iron  furnaces,  and  by  the  opening  and  operating  of  iron  and 
coalmines.  It  contemplated  that  transportation  of  the  products  of 
these  mines,  mills  and  factories  would  be  a  matter  of  great  concern. 
The  right  to  condemn  rights  of  way  is  conferred." 

That  railroad  transportation  would  be  essential  to  get  to  market 
these  products,  and  for  the  necessary  development  of  the  towns  which 
must  spring  up  around  enterprises  so  numerous,  was  also  in  contem- 
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plation  of  the  state  when  the  charter  was  granted,  is  evident  from  sev- 
eral considerations: 

(i)  The  coal,  iron  and  timber,  and  the  manufactured  products  of 
the  contemplated  mills  and  factories  could  not  be  profitably  utilized 
without  cheap  transportation. 

(2)  That  the  company  should  engage  in  transportation  is  indicated 
by  the  original  title  of  the  corporation.  It  was  to  be  a  transportation 
company  as  well  as  a  mining  and  manufacturing  company. 

(3)  The  power  to  consolidate  with  any  railroad  company,  char- 
tered or  to  be  chartered,  is  expressly  conferred. 

(4)  In  case  of  such  consolidation  the  companies  were  to  exercise 
the  powers  of  both,  and  act  in  the  name  of  either,  or  in  an  agreed 
name.  The  power  did  not  stop  here.  There  might  be  a  "temporary 
consolidation"  with  a  railroad  company.     *     *     * 

There  is  nothing  in  this  charter  to  indicate  that  only  a  technical 
consolidation  was  authorized^  On  the  contrary,  the  power  to  make  a 
"temporary  consolidation,"  looking  to  all  the  four  corners  of  this  char- 
ter, clearly  implies  the  power  to  make  such  an  alliance  or  bring  about 
such  a  union  and  co-operation  of  interests  between  the  land  company 
and  the  railway  company  as  shall  be  to  the  mutual  interest  of  each, 
and  place  both  under  the  same  control  and  management.  This  could 
be  done  by  the  plan  suggested  by  Mr.  Morawetz  in  section  942, 
whereby  the  shares  of  one  company  should  be  held  by  the  other,  or 
by  the  same  persons.  This  meaning  seems  reasonable  and  proper, 
looking  to  the  objects  and  purposes  of' this  corporation,  and  any  steps 
which  brought  about  unity  of  interest  and  co-operation  in  purpose  as 
being  legitimate  and  authorized.  Under  the  power  we  are  of  opinion 
that  the  Kentucky  Union  Land  Company  had  the  power  to  acquire 
the  shares  in  the  railway  company,  and  the  right  to  exercise  control 
over  the  railway  company  through  the  ownership  and  control  of  those 
shares.     *     »     * 

Having  authority  to  acquire  this  stock  the  land  company  became 
the  sole  stockholder  in  the  railway  company.  Each  had  express  au- 
thority to  borrow  money  and  issue  bonds  to  carry  out  the  purposes  of 
the  organization.  The  completion  of  this  railway  was  an  object 
within  the  scope  of  its  charter  powers.  It  could  do  so  by  its  own 
name,  or  by  aiding  the  railway  company  to  negotiate  its  securities  by 
guarantying  their  payment.  The  guaranty  was  not  for  the  accom- 
modation of  the  railway  company.  The  guarantor  being  the  sole 
shareholder  of  the  railway  company,  it  was  a  contract  for  its  own  ben- 
efit, and  therefore  rested  upon  a  sufficient  security.  In  addition,  the 
land  company  was  a  creditor  of  the  railway  company,  and  was  to, 
and  did  receive  the  proceeds  arising  from  sale  of  one-half  million  of 
these  bonds.  The  remainder  of  the  money  thus  raised  was  to  be  ap- 
plied to  the  building  of  the  railway  line.  The  consideration  was  suf- 
ficient to  fully  support  the  contract.     *      «     * 

One  railway  company,  under  authority  of  law,  leased  the  line  of 
another  for  a  term  of  years.  The  consideration  of  the  lease  was  an  an- 
nual rental,  and  that  the  lessee  company  should  guaranty  the  principal 
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and  interest  of  bonds  to  be  issued  by  the  lessor  company.  The  con- 
tract of  guaranty  was  challenged  as  ultra  vires.  The  lessee  company 
had  no  express  authority  to  make  such  contract  of  guaranty,  but  did 
have  power  to  make  all  such  contracts  as  were  usual  and  proper  in 
the  building  and  operation  of  the  railway,  and  it  likewise  had  power 
to  lease  the  line  of  the  lessor  company.  It  was  held  that  the  consid- 
eration was  sufficient  and  the  guaranty  valid.  The  court  was  of  opin- 
ion that  it  was  as  competent  for  the  company  to  promise  to  pay  con- 
ditionally as  to  promise  to  pay  absolutely;  that  the  validity  of  the 
agreement  depended  upon  the  sufficiency  of  the  consideration.  The 
right  to  take  the  lease  being  express,  it  was  a  good  consideration  for 
the  conditional  promise  involved  by  a  contract  guaranty.  Low  v. 
Railroad  Co.,  52  Cal.  53.  See,  also,  Smead  y.  Railroad  Co.,  11  Ind. 
104,  and  Zabriskie  v.  Railroad  Co.,  23  How.  381,  where  a  general 
authority  to  aid  a  connecting  railroad  company  was  held  sufficient  to 
authorize  the  guarantying  of*  the  bonds  of  such  road.  Also,  Mor. 
Priv.  Corp.,  §  423.  *  *  * 
Guaranties  held  valid. 

Note.    Power  to  be  surety  or.guarantor. 

1.  The  general  rule  is  that  a  corporation' has  no  implied  power  to  become 
surety  or  guarantor  in  a  matter  not  clearly  authorized :  1846,  Coleman  v.  R. 
Co.,  10  Beav.  1;  ,1858,  Smead  v.  R.  Co.,  11  Ind.  104;  1865,  Hall  v.  Auburn  T. 
P.  Co.,  27  Cal.  255,  87  Am.  Dec.  75;  1895,  Northside  R.  Co.  v.  Worthington, 
8« Texas 562,  53  Am.  St.  Rep.  778 ;  1899,  Gilbert  v.  Seatco  Mfg.  Co.,  98  Fed  Rep. 
208 ;  1899,  M.  V.  Monarch  Co.  v.  Farmers'  &  D.  Bank,  20  Ky.  L.  Rep.  1351 ,  49  S. 
W.  Rep.  317.  But  it  seems  that  a  guaranty  may  be  binding  if  all  the  share- 
holders agree,  and  no  bb^iaflde  creditor's  rights  are  affected,  though  the  pur- 
pose may  be  ultra  vires.  1898,  First  National  Bank,  etc.,  v.  Winchester,  119 
Ala.  168,  72  Am.  St.  Rep.  904,  and  Murphy  v.  Ark.  &  L.  L.  Imp.  Co.,  supra, 
p.  950,  and  note. 

2.  Tliere  are,  however,  some  well-defined  exceptions  to  the  general  rule : 
e.  g.,  A  corporation  holding  the  securities  of  anotherparty  has  the  right  to  dis- 
pose of  them,  and  guarantee  their  payment  in  the  ordinary  course  of  business : 
1868,  Railroad  v.  Howard,  7  Wall  [H  U.  S.)  392;  1876,  Arnot  v.  Erie  R.  Co., 
67  N.  Y.  315;  1891,  Ellerman  v.  Chicago  J.  R.  Co.,  49  N.  J.  Eq.  217;  1898,  Na- 
tional Bank  of  Com.  v.  Allen,  90  Fed.  Rep.  545. 

A  railroad  company  majr  guarantee  the  payment  of  the  bonds  and  interest 
of  a  company  whose  road  it  is  authorized  to  lease :  1877,  LoV  v.  Railroad  Co., 
52  Cal.  53,  28  Am.  Rep.  629;  or  the  bonds  of  cities  that  are  lawfully  issued  to  aid 
in  its  construction,  1868,  Railroad  v.  Howard,  7  Wall.  (74  U.  S.)  392;  or  a 
note  given  by  a  party  for  its  right  of  way,  1900,  Lake  St.  El.  R,  Co.  v.  Car- 
michael,  184  111.  348,  56  N.  E.  Rep.  372;  but  a  railroad  company  can  not  guar- 
antee the  profits  of  a  connecting  steamship  company,  1846,  Colman  v.  Rail- 
road Co.,  10  Beav.  1. 

A  land  company — with  power  to  do  whatever  is  necessary  to  the  develop- 
ment of  the  land — may  guarantee  the  bonds  of  a  railroad  company  necessary 
to  the  success  of  the  land  company:  1870,  Vandall  v.  Dock  Co.,  "40  Cal.  83; 
1893,  Mercantile  Trust  Co.  v.  Kizer,  91  Ga.  636;  1894,  Marbury  v.  Kentucky 
Union  Land  Co.,  62  Fed.  Rep.  335.  But  see,  1895,  Northside  R.  Co.  v.  Worth- 
ington, 88  Texas  562,  53  Am.  St.  Rep.  778.  Such  company  may  also  build, 
or  heln  another  corporation  build,  a  saw-mill,  1875,  Watts's  Appeal,  78  Pa. 
St.  370;  or  a  bridge,  1894,  Fort  Worth  Citv  Co.  v.  Smith  Bridge  Co.,  151  U. 
S.  294,  14  Sup.  Ct.  Rep.  539. 

So  a  lumber  company  may  be  a.  guarantor  for  a  railroad  necessary  for  its 
success:  1893,  Mercantile  Co.  v.  Kizer,  91  Ga.  636;  or  for  a  builder  who  gets 
his  material  from  such  company,  1896,  Wheeler,  Osgood,  etc.,  Co.  v.  Ever- 
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ett,  etc.,  Co.,  14  Wash.  630;  1900,  Wittmer  Lumber  Co.  v.  Eice,  23  Ind.  App. 
586,  55  N.  E.  Eep.  868. 


Sec.  275.    (S)    Partnership. 

MALLOEY  V.  HANAUE  OIL  WOEKS.» 

1888.    In  the  Supreme  Court  of  Tennessee.     86  Tenn.  Rep. 
598-609,  20  Am.  &  E.  C.  C.  478. 

Appeal  in  error  from  circuit  court  of  Shelby  county. 

LuRTON,  J.  This  is  an  action  of  unlawful  detainer,  brought  by 
the  Hanaur  Oil  Woi'ks,  a  corporation  created  under  the  General  In- 
corporation Act  of  1875,  and  engaged  in  the  manufacture  of  cotton- 
seed oil  at  Memphis,  Tenn. 

The  facts  which  raise  the  question  to  be  determined  are  these:  In 
July,  1884,  a  contract  was  entered  into  by  and  between  four  corpora- 
tions engaged  in  manufacturing  cotton-seed  oil  at  Memphis  for  the 
formation  of  what  is  designated  in  the  agreement  as  a  "combination," 
"syndicate,"  and  "partnership."  The  contracting  mills  agreed  to  se- 
lect a  committee,  composed  of  representatives  from  each  corporation, 
and  to  turn  over  to  this  committee  the  properties  and  machinery  of 
each  mill,  to  be  managed  and  operated  by  this  committee,  through 
officers,  agents  and  employes  selected  by  them,  for  the  common  ben- 
efit, the  profits  and  losses  of  such  operations  to  be  shared  in  propor- 
tions agreed  upon.  This  arrangement  was  to  last  one  year,  but,  with 
consent  of  all,  might  be  renewed  for  two  additional  years,  and,  as  ap- 
pears, was  at  the  end  of  first  year  renewed  for  two  other  years,  termi- 
nating August  I,  1887.     *     *     * 

The  argument  here  has  lately  turned  upon  the  correctness  of  the 
charge  of  the  circuit  judge,  who  distinctly  instructed  the  jury  that  the 
contract:  between  the  ir^ftpaiir  Company  and  the  other  four  corporations 
Wa'S^a'^ntract  for  a_gartg,£a:sliip-' between  corporations,  anSffiaF'under 
the  charter  of  the  Hanaur  Oil  Works  it  had  no  power  to  make  such  a 
coriTrgctr^ttd"Th'aLjJ-MM/8T- therefore ,  void,  and  that  it 'had^a,  right  to 
recover  possession  of  its  property,  it  being  withheld  solely  under  and 
hy  virtue  ot^TT^Sgt^S^fffSnt' ultra  vires. 

"A  partnership; ""says  Judge  Story,  "is  usually  defined  to  be  a 
voluntary  contract  between  two  or  more  competent  persons  to  place 
their  money,  effects,  labor  and  skill,  or  some  or  all  of  them,  in  lawful 
commerce  or  business,  with  the  understanding  that  there  shall  he  a 
communion  of  the  profits  thereof  between  them." 

Pothier  says  that  "a  partnership  is  a  contract  whereby  two  or  more 
persons  put,  or  contract  to  put,  something  in  common  to  make  a  law- 
ful profit  in  common,  and  reciprocally  engage  with  each  other,  to  ren- 
der an  account  thereof."     Story  Part.,  §  2. 

A  careful  examination  of  this  agreement  discloses  every  material 
element  to  a  contract  of  partnership.     The  absolute  ownership  of  the 

'  Only  part  of  opinion  given. 
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corporate  property,  the  mills,  machinery,  etc.,  Is  not  conveyed  to  the 
partnership,  nor  is  this  necessary.  The  beneficial  use  of  all  such 
property  is  surrendered  to  the  common  purpose.  The  provisions  for 
the  complete  possession,  control  and  use  of  the  properties  of  the  sev- 
eral corporations  by  ftie  partnership  or  syndicate  is  perfect.  Nothing 
is  left  to  the  several  corporations  but  the  right  to  receive  a  share  of 
the  profits  and  participate  in  the  management  and  control  of  the  con- 
solidated interests  as  one  of  the  new  association.  Xhecontract  is, 
both  technically  and  in  its  essential  character,  a  partnership  m  solar  as 
it  rs"posiT5re  for  co^orations'to-f orm  such  ^'H'-airgCtottai:      ' 

It  IS,  however,  argued  by  the  lea"rne3  counsel  for  appellants  that  i£ 
it  be  a  partnership,  that  it  does  not,  therefore,  follow  that  it  is  ultrct 
vires ;  that  such  a  contract,  not  being  prohibited  by  law  or  the  char- 
ter of  the  defendant  in  error,  or  against  public  policy,  is  not  void, 
even  if  in  excess  of  power  expressly  conferred ;  that  the  business  pro- 
posed by  the  contract,  being  within  the  purposes  of  the  charter,  is, 
therefore,  within  the  implied  powers  of  the  corporation,  and  not  ultra 
vires.  In  other  words,  "that  the  question  is  not  whether  the  corpo- 
ration had,  by  virtue  of  the  act  of  incorporation,  authority  to  make 
the  contract,  but  whether  they  are  by  those  statutes  forbidden  to  do 
it."  In  this  doctrine  we  do  not  concur.  There  is,  however,  respect- 
able authority  for  the  position.  A  corporation,  being  an  artificial  cre- 
ation, is  the  very  thing  it  is  made  by  the  statute  which  brings  it  into 
being,  and  nothing  more.  The  extent  of  its  powers  are  those  enu- 
merated in  its  charter,  or  implied  by  fair  and  natural  construction  of 
powers  expressly  conferred. 

Tlie_-cbattet-is^he  rrteasure  of  its  powers,  and  the  enumeration 
thereof  iroolies  the  exclusiQB_of  all  others,  yyp  arp  not  to  look  to  the 
charter  to  see  whether  the  thing  done  be  prohibited,  but  whether  there 
.,js~au"thority-to-d5~-it.  These  principles  "Wte— nrrderstanci  to  have  the' 
support  of  the  great  weight  of  authority  in  this  country,  and  to  have 
the  sanction  of  the  supreme  court  of  the  United  Statfes.  Thomas  v. 
Railroad  Co.,  loi  U.  S.  71 

This  view  of  the  law  has  been  the  one  entertained  by  this  court, 
and  clearly  and  distinctly  enforced  in  an  opinion  by  the  present  chief 
justice  in  the  case  of  Elevator  Company  v.  Memphis  arid  Charleston 
R.  Co.,  I  Pick.  703.  ^The  power  to  enter  into  a  partnership  is  not 
expressly  or  impliedly  conferred  by  our  act  of  1875,  under  which  the 
Hariaur  Oil  Works  is  incorporated.  Neither  is  such  authority  within 
the  implied  powers  of  corporations.  ^  partnership  and  a  corporation 
Jncoflgruous.    Such  a  contract  is  wholly  inconsistent  with  the  scops' 


and  tenor  of  tEe  powers  expressly  conferred  and  the  duties  expressly 
'erijoii]£d-jipan_a  corporation,  whether  it  be  ^strictly  tmsiness  attd""prF 
•^ate  carpnratioii-or  one  owing  duties  to  tEe  publTc.  such  as  a  com- 
mon carrier.  In  a  pa;-tn.f-.r.shi.p-eadijyiember  bmds  the  firm  when  act-i 
jng  within  the  scope  of  the  business. .  A  corporation  must  acF through) 
its  direettua-ej;  authorized  agents,  and  no  individual  member  can,  ais 
such  memberT^Brny  the  corpm^tipnT        ~       '  ~ 
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Now,  if  a  corprir^tirm  Hr  _3_rnember  of  a  partnership  it„,may  be' 
Ijound  by  any  other  member  of  the  association,  and  in  so  doing  he  , 
wouT3""act,  not  as  an  offieer  or  agent  of  the  corporaffon,  and  by  virtue 
of"^uthoritv  received  frorn  itT  but  as  a  principal  in  an  association  in 
vvRTch^all  ^eecyyial,_and  each  capable  of  binding,  the  society  by  his 
acts.  TEe  yyhole  policy  of  the  law  creating  and  regulating  corpora- 
tiotas"looks~tcrthe  exclusive~n1anagemBnt  of  the  affairs  of  each-  corpo- 
tutix>u_b^;;ft£dfficeFs"pr6vided  for  or-  authorized -by-its  -ebart-e-i?.-  This 
management  must  be  separate- and  exclusive,  and  any  arrangement  by 
which^ie_coijjtrQLof-the  iiffairs  of  the  corporatiori^'should  be  taken 
from  its  sSckhqlders_and..the_a^thprized  officers  and  agents,of  jthe  cor-  \ 
pnrafion  would  be  .hostHe  to  the  policy  of  our  general  incorporation  j 
a^eter  The"9ecided  weight  of  authority  is  that  a  corpora tionj^  ^oi 
the_£ower  to  enter  a  partnership,  either  witH" other  corporations  or 
with  individuals.  Says  Mr.  Morawetz:  "It  seems  clear  that  corpo- 
ratitJnsare  not  impliedly  authorized  to  enter  into  partnership  with 
other  corporations  or  individuals.  The  existence  of  a  partnership 
not  only  would  interfere  with  the  management  of  the  corporation  by 
its  regularly  appointed  officers,  but  would  impair  the  authority  of  the 
shareholders  themselves,  and  involve  the  company  in  new  responsi- 
bilities through  agents  over  whom  it  had  no  control."  i  Morawetz 
Corp.,  §  421 ;  Whittenton  Mills  v.  Upton,  lo  Gray  528  (s.  c.  71  Am. 
Dec.  681);  Angell  &  Ames  Corp.,  §  272. 

It  is  unnecessary  to  consider  this  contract  as  constituting  a  mere  traffic 
arrangement;  for  the  conclusion  already  announced  that  it  was  an  ef- 
fort to  iorm  a  partnership,  determines  that  in  its  scope  and  effect  it 
sought  to  accomplish  much,  more  than  would  be  understood  by  the 
phrase  "traffic  arrangement."     *     *     * 

Affirmed. 

N'ote.    Power  to  enter  into  partnership. 

1 .  The  ffeneral  rule  is  that  a  corporation  has  no  such  power, unless  expressly 
authorfe6l-5-.:3«til,  i^haron  Uahal  l!o.  v.  i'ulton~3¥nlir7~"WBW*-(-N'rY.)  412* 
18587lVhittenton  Mills  v.  Upton,  10  Gray  (Mass.)  582,  71  Am.  Dec.  681 ;  1862, 
Marine  Bank  v.  Ogden,  29  111.  248;  1885,  Gunn  v.  Central  B.  Co.,  74  Ga.  509; 
1890,  People  v.  North  River  Bug.  R.  Co.,  121  N.  Y.  582,  18  Am.  St.  Rep.  843, 
supra,  p.  100;  1895,  Aurora  Bank  v.  Oliver,  62  Mo.  App.  390;  1897,  Sabine 
Tram  Co.  v.  Bancroft,  16  Texas  Civ.  App.  170,  40  S.  W.  Rep.  837 ;  1899,  Mer- 
chants' Nat'l  Bank  v.  Standard  W.  Co.,  6  Ohio  N.  P.  264. 

2.  Exceptions. — anmfi  eynftptinna  Ijavftbepn  recognized  by  the  courts.  Of 
course,  if  expressly  authorized  there  caiTTOrnodUHtitluur-l^yftrBH-tJer?.  Am. 
ToyCon"?e-GmnrrKCr~ni,  1851,  Catskill  Bank  v.  Gray,  14  Barb.  (N.  Y.)  471, 
it  was  held  that  an  iron  manufacturing  company  had  implied  power  to  be- 
come a  partner  with  an  individual.  In,  1876,  Allen  v.  WoonsocketCo.,  11  R. 
I.  288,  it  was  held  that  a  corporation  with  undefined  powers  and  a  single 
shareholder  could  become  a  member  of  a  partnership  strictly  at  will.  And 
in  1895,  Bates  v.  Coronado  Beach  Co.,  109  Oal.  160,  it  was  held  that  a  corpo- 
ration could  be  a  partner,  if  the  management  was  left  entirelyto  the  corpora-  • 
tion. 

3.  Although  the  corporation  exceeds  its  powers  bjjjbecpminjg^a  partner,^  it 
will  bellable  to  the  extent  of  benefits  received  upon  joinrcohlracH:  ^  1851, 
Catskill  Bank  v.  Gray,  ff^arb.lN.  Y.)  471;  1862,  MarmSTB-atrk-v^Ogden,  29 
-111.  248 ;  1880,  Clarkson  v.  Erie  &  N.  S.  D.,  6  111.  App.  284 ;  1887,  Swift,  etc.,  v. 
Pacific  Mail  Steamship  Co.,  106  N.  Y.  206;  1895,  Northside  R.  Co.  v.  Worth- 
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ington,  88  Texas  562,  53  Am.  St.  Eep.  778.  And  also  may  recover  for  its 
share  of  benefits  conferred:  1831,  N.  Y.  &  S.  Canal  Co.  v.  Fulton  Bank,  7 
Wend.  412;  1899,  Wilson  v.  Carter  Oil  Co.,  46  W.  Va.  469,  33  S.  E.  Eep.  249. 
See,  infra,  corporations  as  joint  tenants  and  tenants  in  common,  §§  292,  293. 


Sec.  276.    (6)   Trade  combinations. 
(«)   Pools. 

THE  CLEVELAND,  COLUMBUS,  CINCINNATI  AND  INDIANAPOLIS 
RAILWAY  COMPANY  v.  CLOSSER  Et  Al.i 

1890.    In  the  Supreme  Court  of  Indiana.     126  Ind.  Rep.  348- 
369,   22  Am.  St.  Rep.  593. 

Elliott,  J.  The  appellees  were  partners,  under  the  name  of 
Closser&  Co.,  and  as  such  prosecute  this  action  against  the  appellant. 
They  base  their  right  of  action  upon  contracts  made  with  the  appel- 
lant wherein  it  undertook  to  transport  grain  from  Indianapolis  to  the 
seaboard,  and  they  charge  that  the  appellant  agreed  to  receive,  at  the 
time  of  the  shipment,  a  designated  sum  as  compensation  for  the  trans- 
portation of  the  grain,  and  to  refund  to  them  a  certain  part  of  the  sum 
received.  They  demand  that  the  appellant  be  compelled  to  respond  in 
damages  for  a  breach  of  the  agreement  to  refund  part  of  the  money 
paid  to  it  as  freight  on  the  grain  carried  under  the   contracts.    *    *    * 

The  second  paragraph  of  the  complaint  alleges  that  the  defendant 
is,  and  long  has  been,  a  common  carrier  of  goods,  and  that  its  custom 
of  long  standing  is  to  make  contracts  for  carrying  grain  froin  Indiana- 
polis to  the  eastern  cities  ;  1;hat  the  plaintiffs  have  long  been  engaged 
in  the  business  of  buying,  selling  and  shipping  grain ;  that  on  the  first 
day  of  November,  1884,  the  plaintiffs,  under  the  firm  name  of  Clos- 
ser  &  Co.,  entered  into  a  contract  with  the  defendant  whereby  it 
undertook  to  transport  grain  from  a  station  on  its  road,  known  as 
Union  City,  to  the  city, of  New  York;  that  at  the  time  this  contract 
was  made  "there  was  no  open  and  established  rate  of  freight  charges 
for  carrying  such  grain,  except  a  certain  rate  agreed  upon  between  the 
defendant  and  other  railway  companies  owning  competing  lines;  the 
rate  so  fixed  by  the  competing  companies  was  established  by  an 
agreement  made  by  them  for  the  purpose  of  preventing  competition," 
and  was  enforced  and  maintained,  in  sp  far  as  it  was  enforced  and 
maintained,  by  an  agency  of. such  companies  established  for  that  pur- 
pose, and  called  a  "pool"  ;  that  the  "pool"  was  rnanaged  by  a  per- 
son selected  by  the  companies  for  that  purpose,  and  called  a  "pool 
commissioner";  that  at  the  time  mentioned  all  the  railway  companies 
that  "were  so  located  or  situated  as  to  be  competitors  for  such  freight 
were  parties  to  said  arrangement  and  "pool"  ;  that  the  rate  established 
by  the  combination  of  common  carriers  was  21 J^  cents  per  hundred- 
weight; that  the  defendant,  "notwithstanding  such  combination  and 
pool,  offered  and  gave  to  Closser  &  Co.  an  inducement  for  shipping 

>  Statement  abridged ;  only  part  of  opinion  given. 
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freight  over  its  lines  at  a  rate  lower  than  that  fixed  by  the  combina- 
tion and  'pool' ,  but,  in  order  to  dp  this  and  be  able  to  report  to  the 
pool  commissioner  that  such  pool  rate  had  been  charged,"  the  defend- 
ant "requested  Closser  &  Co.,  when  shipping  freight  over  its  lines, 
to  pay  the  pool  rate,  and  agreed  at  the  same  time  with,  Closser  & 
Co.  to  pay  a  certain  portion  of  the  pool  rate  so  charged,  as  a  rebate, 
in  order  that  the  shippers  might,  in  the  end,  be  only  required  to  pay 
the  rate  fixed  by  the  defendant"  ;  that  "in  this  manner  and  for  this 
purjrose  the  defendant  did,  on  the  same  day,  agree  with  Closser  &Co., 
in  respect  to  the  shipment  of  grain,  that  Closser  &  Co.  should  pay  the 
pool  rate  of  21 J^  cents  per  hundred-weight,  and  that  the  defendant 
would  thereupon  repay  to  them  4J^  cents  on  every  hundred-weight 
of  grain  so  shipped  as  a  rebate,  so  that  they  should,  in  the  end,  pay  as 
freight  upon  such  shipment  but  17  cents  per  hundred-weight,  which 
was  then,  in  fact,  the  rate  of  defendant  for  such  freight  between  said 
points  as  then  agreed  upon,  which  rebate  the  defendant  agreed  to  pay 
promptly  after  such  shipment."  It  is  also  alleged  that  grain  was 
shipped  by  Closser  &  Co.,  under  the  contract,  and  that  they  paid  the 
"pool"  rate.     *     *     *     Decision  below  for  plaintiff. 

The  central  question  is  as  to  the  validity  of  the  contracts  between 
the  rival  railroad  companies.     *     *     « 

We  preface  our  discussion  of  the  central  question  by  saying  that 
we  are  not,  at  this  point,  dealing  with  the  case  where  a  combination 
is  formed  for  the  purpose  of  preventing  ruinous  competition,  and  in 
which  there  is  no  design  to  stifle  fair  competition.  We  are  not  re- 
quired to  decide,  nor  do  we  decide,  that  combinations  fair  tothepub-. 
lie,  untainted  by  any  sinister  design,  and  formed  solely  to  prevent  the 
destruction  of  business  by  unregulated  competition,  may  not  be  valid. 
There  are,  we  know,  cases 'sanctioning  the  doctrine  that  combinations 
may  be  formed  where  the  purpose  is  lawful,  and  the  means  employed 
not  forbidden  by  positive  law  or  high  considerations  of  public  policy. 
Central  Trust,  etc.,  Co.  v.  Ohio  Central  R.  Co.,  23  Am.  &  Eng.  R. 
Cases  666;  Boston  Chamber  of  Commerce  v.  Lake  Shore,  etc.,  R. 
Co.,  32  Am.  &  Eng.  R.  Cases  618;  Hare  v.  London,  etc.,  R.  Co., 
2  J.  &  H.  80;  Leslie  v.  Lorillard,  no  N.  Y.  519;  Manchester, 
etc.,  R.  Co.  V.  Concord  R.,  8  R.  &  Corp.  Law  Journal  443.  The 
doctrine  of  these  cases  we  neither  affirm  nor  deny;  we  do,  however, 
declare  that  they  are  not  relevant  to  the  matter  here  in  dispute.  It  is, 
however,,  both  appropriate  and  necessary  to  adjudge  that  a  combina- 
tion between  common  carriers  to  prevent  competition  is,  at  least,  frima 
facie  illegal.  The  doubt  is  as  to  whether  any  ultimate  purpose  can 
save  it  from  the  condemnation  of  the  law ;  there  can  be  no  doubt  that, 
unexplained,  such  a  combination  for  such  a  purpose  is  condemned  by 
public  policy.  If  such  a  combination  can,  in  any  event,  be  ad- 
mitted to  be  legal,  it  can  only  be  so  where  it  is  affirmatively  shown 
that  its  object  was  to  prevent  ruinous  competition,  and  that  it  does  not 
establish  unreasonable  rates,  unjust  discriminations  or  oppressive  reg- 
ulations. If  such  a  contract  can  stand  it  must  be  upon  an  affirmative 
showing,  and  one  so  full,  complete  and  clear,  as  to  remove  the  pre- 
61— WiL.  Cases. 
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sumption  (to  which  its  existence,  in  itself,  gives  rise)  that  it  was 
formed  to  do  mischief  to  the  public  by  repressing  fair  competition. 
The  burden  is  on  the  carrier  to  remove  the  presumption,  and  until  it 
is  removed  the  agreement  providing  for  the  combination  gives  way  be- 
fore this  presumption,  and  the  agreement  must  be  held  to  be  within 
the  condemnation  directed  against  all  contracts  which  violate  public 
policy. 

Coming  to  the  question  which  awaits  our  judgment,  and  to  which 
we  have  cleared  our  pathj  we  affirm  that  a  contract  between  corpora- 
tions charged  with  a  public  duty,  such  as  is  that  of  common  carriers, 
providing  for  the  formation  of  a  combination  having  no  other  purpose 
than  that  of  stifling  competition,  and  providing  means  to  accomplish 
that  object,  is  illegal.  The  purpose  to  break  down  competition  poi- 
sons'the  whole  contract,  arid  there  is  here  no  antidote  which  will  res- 
cue it  from  legal  death.  .  The  element  which  destroys  the  contract  is 
the  purpose  to  stifle  competition,  for  a  combination  of  rival  carriers, 
moved  and  controlled  by  that  purpose  alone,  is  destructive  of  public 
interest,  and,  to  the  last  degree,  antagonistic  to  sound  public  policy. 
The  principle  on  which  this  rule  rests  is  a  very  old  one,  and  its  place 
in  the  law  is  very  firm.  The  overshadowing  element  in  this  case,  and 
in  kindred  cases,  is  the  purpose  which  influences  the  parties  in  uniting 
themselves  in  a  combination,  and  concerting  means  to  make  its  pur- 
pose effective,  for  the  law  abhors  a  combination  which  has  for  its 
principal  object  the  suppression  of  competition  in  matters  of  com- 
merce in  which  the  public  have  an  interest.      *     *     * 

Relevant  and  striking  illustrations  of  the  scope  and  force  of  the 
general  principle  are  supplied  by  what  are  known  as  "The  Sugar 
Trust  Cases,"  decided  by  the  courts  of  New  York — cases  rich  in 
argument  and  authority.  People  v.  North  River  Sugar  Refining  Co., 
22  Abbott  N.  Cases  164;  see,  also.  Law  Literature  of  Trust  Combi- 
nations, etc.,  23  Abbott  N.  Cases  317;  Peoplev.  North  River  Sugar 
Refining  Co.,  121  N.  Y.  582.'  The  authorities  collected  in  those 
cases  demonstrate  the  proposition  that  a  trust,  or  combination,  having 
for  its  purpose  the  suppression  of  free  competition,  can  not  live  where 
the  common  law  prevails.  There  are,  however,  cases  which,  on  their 
facts,  bear  a  closer  resemblance  to  the  present  than  the  sugar  trust 
cases ;  but,  after  all,  it  may  be  said  with  propriety  the  important 
thing  to  be  secured  is  a  sound  and  salutary  general  principle,  and  not 
merely  cases  with  closely  resembling  facts.  There  is  no  4ifliculty  in 
securing  the  principle  we  seek,  for  cases  almost  without  number  as- 
sert and  enforce  it  in  an  almost  endless  variety  of  forms  and  phases. 

One  of  the  cases  near  akin  to  the  one  before  us  is  that  of  Hooker  v. 
Vandewater,  4  Denio  349.  In  that  case  competing  canal  companies 
combined,  and  agreed  to  fix  an  established  rate  of  freight,  and  to  di- 
vide profits.  The  agreement  was  adjudged  illegal,  the  court  saying, 
among  other  things,  that  "It  is  a  general  proposition  that  an  agree- 
ment to  do  an  unlawful  act  can  not  be  supported  at  law — that  no  right 
of  action  can  spring  out  of  an  illegal  contract ;   and  this  rale  applies 

'  Supra,  p.  100. 
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not  only  when  the  contract  is  expressly  illegal,  but  whenever  it  is  op- 
posed to  public  policy."  Still  closer  is  the  resemblance  between 
this  case  and  that  of  Texas,  etc.,  R.  Co.  v.  Southern  Pacific  R. 
Co.,  41  La.  Ann.  970.  The  court  there  held  a  "pooling  contract" 
substantially  the  same  as  the  one  described  in  the  appellees'  com- 
plaint to  be  void,  and  in  support  of  its  ruling  referred  to  the  cases  of 
Gibbs  V.  Consolidated  Gas  Co.,  130  U.  S.  396;  Woodstock  Iron  Co. 
V.  Richmond,  etc..  Extension  Co.,  129  U.  S.  643;  Morris  Run  Coal 
Co.  V.  Barclay  Coal  Co.,  68  Pa.  St.  173;  Arnot  v.  Pittson,  etc.. 
Coal  Co.,  68  N.  Y.  558;  Craft  v.  McConoughy,  79  111.  346;  Morrill 
v.  Boston,  etc.,  R.,  55  N.  H.  531;  Jackson  v.  McLean,  36  Fed. 
Rep.  213  ;  Santa  Clara  Valley,  etc.,  Co.  v.  Hayes,  18  Pac.  Rep.  391 ; 
Fireman's  Charitable  Association  v.  Berghaus,  13  La.  Ann.  209; 
Indiana  Bagging  Association  v.  Kock,  14  La.  Ann.  168 ;  Glasscock 
V.  Wells,  23  La.  Ann.  517,  and  Cummings  v.  Saux,  30  La.  Ann.  207. 

The  authorities  found  on  every  hand  not  only  fully  support  our 
conclusion  that  a  contract  between  competing  carriers,  forming  a 
combination  for  the  purpose  of  stifling  competition,  is  prima  facie 
illegal,  but  many  of  them  carry  the  principle  to  a  much  greater  length ; 
it  is  enough  for  us,  however,  that  the  law,  as  it  has  long  existed,  sus- 
tains the  conclusion  we  here  affirm,  since  it  is  neither  necessary  nor 
proper  for  us  to  go  beyond  the  case  before  us  for  judgment.     *    *    * 

Judgment  affirmed. 

Note.  The  following^  cases  hold  pooling  contracts  void :  1848,  Stanton  v. 
Allen,  SDenio  (N.  Y.)  434;  1871,  Morris  Run,  etc.,  Oo.  v.  Barclay  Goal  Co., 
68  Pa.  St.  173;  1875,  Morrill  v.  Eailroad  Co.,  55  N.  H.531;  1877,  Wilson  v. 
Harlem  &  N.  Y.  Nav.  Co.,  52  How.  Pr.  (N.  Y.)  348;  1881,  Burke,  etc.,  v.  Con- 
cord, etc.,  R.,  61  N.  H.  161 ;  1883,  Denver  &  N.  0.  R.  Co.  v.  A.,  T.  &  S.  F.  R. 
Co.,  15  Fed.  Rep.  650,  110  U.  S.  667;  1883,  State  v.  Concord,  etc.,  R.,  13  Am. 
&  Eng.  R.  Cas.  (N.  H.)  94;  1888,  Gibbs  v.  Gas  Co.,  130  U.  S.  396;  1889, 
Anderson  v.  Jett,  11  Ky.  L.  Ren.  570,  12  S.  W.  Rep.  670;  1889,  Texas  &  Pac. 
R.  V.  Southern  Pac,  etc.,  R.,  41  La.  Ann.  970;  1894,  C.  M.  &  St.  Paul  R.  v. 
Wabash,  St.  L.  &  P.  R.,  61  Fed.  Rep.  993;  1896,  United  States  v.  Trans-Mis- 
souri Frt.  Assn.,  166  TJ.  S.  290 ;  1898,  United  States  v.  Joint  Traffic  Assn.,  171  U. 
S.  505, 19  Sup.  Ct.  25,  reverses  76  Fed.  Rep.  895  (C.  C),  and  89  Fed.  Rep.  1020 
(0.  0.  A.) ;  1899,  State  v.  Fireman's  Fund  Ins.  Co.;  152  Mo.  1,  52  S.  W.  Rep. 
595. 

See  note  at  end  of  the  next  case. 


Sec.  277.     Same. 

MANCHESTER  AND  LAWRENCE  RAILROAD  v.  CONCORD 
RAILROAD.' 

1889.     In   the    Supreme    Court  of  New  Hampshire.     66   New 
Hampshire  Rep.  100-134. 

■[Bill  in  equity  for  a  discovery  and  an  accounting.  Defendants 
filed  special  pleas,  to  which  the  plaintiffs  demurred.  Defendants  de- 
murred to  the  parts  of  the  bill  not  covered  by  the  pleas.] 

'  Only  part  of  opinion  given. 
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Blodgett,  J.  »  *  *  The  second  plea  avers,  and  the  demur- 
rer admits,  that  at  the  time  of  the  making  of  the  contracts  between 
the  parties  and  of  the  dealings  thereunder,  their  respective  roads  "were 
rival  and  competing  railroads,  by  the  competition  of  which  the  prices 
of  transportation  thereon  were,  and  but  for  said  supposed  contracts, 
dealings,  transactions,  operations  and  business,  would  have  continued 
to  be,  materially  reduced,  and  said  alleged  contracts,  dealings,  transac- 
tions and  business  were  made  and  had  for  the  purpose  of  destroy- 
ing and  preventing  such  competition,  and  did  destroy  and  prevent  it." 

It  will  be  noticed  that  there  is  no  averment  in  the  plea  that  the  pur- 
pose of  the  contracts  was  to  raise  the  prices  of  transportation  above  a 
reasonable  standard,  or  that  they  did  have  this  effect,  or  that  the  pub- 
lic were  prejudiced  by  their  operation  in  any  manner;  and  the  naked' 
question  presented  then  is,  whether  all  contracts  between  rival  rail- 
way corporations  which  prevent  competition  are  necessarily  contrary 
to  public  policy,  and  therefore  mala  frohibita  and  illegal  in  them- 
selves. 

To  state  this  question  is  to  answer  it  in  the  negative,  because  it  is 
obvious  that  the  answer  depends  upon  circumstances.  While,  with- 
out doubt,  contracts  which  have  a  direct  tendency  to  prevent  a 
healthy  competition  are  detrimental  to  the  public  and  consequently 
against  public  policy,  it  is  equally  free  from  doubt  that  when  such 
contracts  prevent  an  unhealthy  competition  and  yet  furnish  the  public 
with  adequate  facilities  at  fixed  and  reasonable  rates,  they  are  beneficial 
and  in  accord  with  sound  principles  of  public  policy.  For  the  lessons 
of  experience,  as  well  as  the  deductions  of  reason,  amply  demonstrate 
that  the  public  interest  is  not  subserved  by  competition  which  reduces 
the  rate  of  transportation  below  the  standard  of  fair  compensation ; 
and  the  theory  which  formerly  obtained,  that  the  public  is  benefited 
by  unrestricted  competition  between  railroads  has  been  so  emphatic- 
ally disproved  by  the  results  which  have  generally  followed  its  adop- 
tion in  practice,  that  the  hope  of  any  permanent  relief  from  ex- 
cessive rates  through  the  competition  of  a  parallel  or  rival  road  may, 
as  a  rule,  be  justly  characterized  as  illusory  and  fallacious. 

Upon  authority,  also,  arrangements  and  contracts  between  compet- 
ing railroads,  by  which  unrestrained  competition  is  prevented,  do  not 
contravene  public  policy.  Hare  v.  Railway  Co.,  2  Johns.  &  H.  80, 
is  directly  in  point.  Jn  that  case  a  bill  in  chancery  had  been  brought 
by  a  stockholder  in  the  defendant  company  to  annul  an  agreement 
between  two  railway  companies  to  divide  the  profits  of  the  traffic  in 
fixed  proportions ;  and  it  was  admitted  there,  as  it  is  here,  that  the 
purpose  of  the  agreement  was  to  prevent  cornpetition.  In  dismissing 
the  bill,  Vice-Chancel  lor  Wood  said,  page  103,  "With  regard  to  the 
argument  against  the  validity  of  the  agreement,  I  may  clear  the 
ground  of  one  objection  by  saying  that  I  see  nothing  in  the  alleged 
injury  to  the  public  arising  from  the  prevention  of  competition.  *  *  * 
It  is  a  mistaken  notion  that  the  public  is  benefited  by  pitting  two  rail- 
way companies  against  each  other  till  one  is  ruined,  the  result  being 
at  last  to  raise  the  fares  to  the  highest  possible  standard."     So,  also, 
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in  I  Red.  Railroads,  §  146,  2,  it  is  said,  "There  is  no  principle  of 
public  policy  which  renders  void  a  traffic  arrangement  between  two  lines 
of  railway  for  the  purpose  of  avoiding  competition."  And  Mr.  Mora- 
wetz  says,  in  his  admirable  treatise  on  corporations,  "Public  policy 
clearly  does  not  demand  that  railroad  companies  operating  competing 
lines  shall  engage  in  strife,  causing  their  financial  ruin ;  and,  so  far  as 
agreements  among  companies  are  designed  to  effect  this  result,  their 
purpose  is  not  injurious  to  the  public  or  illegal.  Moreover,  such 
agreements  are  positively  beneficial  to  the  public  so  far  as  they  pre- 
vent the  fluctuation  of  rates  and  iinjust  discriminations  among  ship- 
pers, which  invariably  attend  the  unrestricted  competition  of  rival 
companies.  It  is  therefore  impossible  to  support  the  proposition  that 
all  agreements  among  railroad  companies  which  restrict  competition 
are  condemned  by  law.  Some  such  agreements  may  be  contrary  to 
public  policy  and  unlawful;  but  if  an  agreement  of  this  character  is  a 
reasonable  business  arrangement  to  protect  the  shareholders  and  cred- 
itors of  the  companies  from  loss,  and  does  not  cause  uni-easonably 
high  charges,  or  violate  any  duty  which  the  companies  owe  to  the 
public,  it  should  be  sustained  and  enforced  by  the  courts."  Mor. 
Corp.  (2d  ed.),  §  1131.  In  the  same  section,  in  speaking  of  contracts 
in  restraint  of  trade  (to  which  many  of  the  authorities  and  much  of 
the  argument  for  the  defendants  relate)  he  says:  "Even  if  there  were 
such  a  rule  as  has  been  claimed  applicable  to  competition  in  trade, 
the  principle  and  policy  of  the  rule  would  not  be  applicable  to  traffic 
arrangements  designed  merely  to  prevent  ruinous  competition  and 
'wars'  among  railroad  companies.  The  main  objection  which  has 
been  urged  against  combinations  restraining  competition  in  trade, 
namely,  that  such  combinations  tend  to  produce  monopolies  and 
cause  extortion,  has'  no  application  to  combinations  among  railroad 
companies,  for  railroad  companies  are  prohibited  by  law  to  charge 
more  than  reasqnable  rates.  It  should  be  observed,  also,  that  compe- 
tition among  railroad  companies  has  not  the  same  safeguards  as  com- 
petition in  trade.  Persons  will  ordinarily  do  business  only  when 
they  think  they  see  a  fair  chance  of  profit;  and  if  press  of  competi- 
tion renders  a  particular  trade  unprofitable,  those  engaged  in  that 
trade  will  suspend  or  reduce  their  operations,  and  apply  their  capital 
and  labor  to  other  uses  until  a  reasonable  margin  of  profit  has  been 
reached.  But  the  capital  invested  in  the  construction  of  a  railroad 
can  not  be  withdrawn  when  competition  renders  the  operation  of  the 
road  unprofitable.  A  railroad  is  of  no  use  except  for  railroad  pur- 
poses, and  if,  the  operation  of  the  road  were  stopped,  the  capital 
invested  in  its  construction  would  be  wholly  lost.  Hence  it  is  for  the 
interest  of  a  railroad  company  to  operate  its  road,  though  the  earnings 
are  barely  sufficient  to  pay  the  operating  expenses.  The  ownership  of 
the  road  may  pass  from  the  shareholders  to  the  bondholders  and  be  of 
no  benefit  to  the  latter;  but  the  struggle  for  traffic  will  continue  so 
long  as  the  means  of  paying  operating  expenses  can  be  raised.  Unre- 
stricted competition  will  thus  render  the  competitive  traffic  wholly  un- 
remunerative,  and  will  cause  the  ultimate  bankruptcy  of  the  company 
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unless  the  portion  of  their  traffic  which  is  not  the  subject  of  competi- 
tion can  be  made  to  bear  the  entire  burden  of  the  interest  and  fixed 
charges." 

The  application  of  these  principles  to  the  plea  under  consideration 
is  patent  and  decisive;  The  geographical  location  and  relative  re- 
sources of  the  two  roads  were  such  as  to  render  it  obvious  that  the 
plaintiffs  could  not  reasonably  hope  successfully  to  compete  with  their 
more  powerful  rival.  The  alternatives  presented,  it  may  be  safely 
assumed,  were  combination  or  ruinous  competition.  They  accepted 
the  former ;  and  as  the  combination  did  not,  so  far  as  appears  by  the 
pleadings,  raise  the  rate  of  transportation  above  the  standard  of  fair 
compensation,  or  violate  any  duty  that  is  owing  to  the  public  from 
roads  which  are  non-competing,  there  is  nothing  averred  in  the  plea 
which  bars  the  right  of  the  plaintiffs  to  an  accounting  with  the  defend- 
ants. 

Numerous  cases  have  been  cited  in  behalf  of  the  defendants  in  sup- 
port of  their  proposition  that  the  combination  between  the  .parties 
must  be  regarded  as  void  at  common  law  because  against  public  pol- 
icy. It  is  quite  impossible,  without  extending  this  opinion  beyond 
all  reasonable  limits,  to  go  through  and  comment  upon  these  cases  in 
detail,  as  has  been  done  in  the  last  brief  for  the  plaintiffs ;  but  it  is 
sufficient  to  say,  in  general  terms,  as  is  there  said,  that  they  are  cases 
of  contracts  in  restraint  of  mercantile  business ;  or  cases  of  contracts 
which  attempt  to  derogate  from  the  right  of  eminent  domain  inherent 
in  the  state ;  or  cases  where  contracts  between  railroad  companies 
were  held  contrary  to  public  policy  because  one  of  the  parties  at- 
tempted to  bind  itself  not  to  perform  duties  incident  to  the  legal  char- 
acter of  common  carriers  or  public  servants  ;  or  cases  where  contracts 
betweeij  railroad  companies  were  held  contrary  to  public  policy  be- 
cause one  of  the  parties  agreed  not  to  build,  or  to  cease  to  operate,  a 
road  which  they  were  chartered  to  build  or  operate ;  or  cases  where 
contracts  between  railroad  companies  have  been  held  illegal  merely 
on  the  ground  that  they  were  ultra  vires;  in  short,  they  do  not  estab- 
lish a  rule  which  fairly  includes  a  case  like-tbe  one  at  bar.  The  de- 
murrer to  the  second  plea  is  sustained.     *     *     * 

Plaintiffs^  demurrers  sustained,  and  defendants'  overruled. 

Note.  The  following  cases  hold  pools  to  be  valid,  or  at  least  not  void  under 
all  circumstances:  1861,  Hare  v.  London  &  N.  W.  R.  Co.,  2  J.  &  H.  80;  1865. 
Hartford,  etc.,  R.  v.  N.  Y.,  etc.,  R.,  3  Rob.  (N.  Y.)  411;  1868,  Sussex  R.  Co, 
V.  Morris  and  Essex  R.,  19  N.  J.  Eq.  13;  1882,  Elkina  v.  Camden  &  A.  R.,  86 
N.  J.  Eq.  234,  244;  1885,  Central  T.  Co.  v.  Ohio  Cent.  R.  Co.,  23  Fed.  Rep. 
306;  1886,  Dolph  v.  Troy  Laundry  M.  Co.,  28  Fed.  Rep.  553;  1888,  Ives  v. 
Smith,  3  N.  Y.  Supp.  645;  1892,  Mogul  Steamship  v.  McGregor,  App.  Cas.  25; 
1892,  U.  S.  V.  Trans-Mo.  Frt.  Assn.,  53  Fed.  Rep.  440;  1893,  U.  S.  v.  Trans- 
Mo.  Frt.  Assn.,  58  Fed.  Rep.  58,  19  U.  S.  App.  36, 1  C.  C.  A.  15  (these  being 
overruled  by  the  supreme  court,  166  U.  S.  290) ;  1899,  Post  v.  Southern  R.  Co., 
103  Tenn.  184,  16  Am.  &  E.  R.  Cas.  (N.  S.)  201. 
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Sec.  278.     Same,      (d)      Qontracts  restraining  trade  and  compe- 
tition. "     ~       ~  — ____ 

UNITED  STATES  v.  ADDYSTON  PIPE  and  STEEL  COMPANY  Et  Al.> 

1898.  In  the  U.  S.  Circuit  Court  of  Appeals,  E.  D.  Tennessee. 

85  Fed.  Rep.  271. 

[Appeal  from  the  circuit  court.  Suit  j^neg^itj^^by  the  attorngYi^^e 
eral  of  the  United  States  against  six  corporationsengaged  m  manufac- 
turing cast  iron  pipe,,  charging  them  with  a  combinatioh'and~cohspir- 
acj~iu  leytl'ihd  ul'iu.l^r^sTafe'EoInmerce,  contrary  to  ^^^MJff-lrust  law 
pa'S'sed' by  congress  July  2,  1890.^  The  defendants  were  the  Addyston 
Co.,"  of  Cincinnati,  Ohiti;"  Long  &  Co.,  of  Louisville,  Ky.,  How- 
ard-Harrison &  Co.,  of  Bessemer,  Ala.,  Anniston  Co.,  of  Anniston, 
Ala.,  South  Pittsburgh  Co.,  of  South  Pittsburgh,  Tenn.,  and  the 
Chattanooga  Co.,  of  Chattanooga,  Tenn.  The  petition  prayed  for  a 
seizure  and  confiscation  of  the  pipe,  a  dissolution  of  the  conspiracy 
and  a  perpetual  injunction  against  the  same.  Defendants  admitted 
the  existence  of  an  association  for  the  purpose  of  avoiding  ruinous 
competition,  but  denied  that  it  was  in  restraint  of  trade,  created  a  mo- 
nopoly or  violated  the  anti-trust  law.  The  circviit  court  dismissed  the 
petition.  The  evidence  showed  that  the  association  had  divided  up 
the  United  States  into  "pay"  and  "free"  territory;  the  capacity  of 
the  mills  in  the  pay  territory  was  392,500  tons,  220,000  tons  being 
represented  by  the  association,  the  other  mills  in  the  pay  territory  be- 
ing located  in  Colorado,  Texas,  Oregon  and  St.  Louis,  with  an  aggre- 
gate capacity  of  57,500  tons,  and  at  Columbus,  Cleveland  and  New 
Comerstown,  Ohio,  and  Detroit,  Mich.,  with  an  aggregate  capacity 
of  113,000  tons;  the  capacity  of  mills  in  the  "free"  territory  was 
348,000  tons,  and  they  were  located  in  eastern  Virginia  (14,000  tons), 
four  in  eastern  Pennsylvania  (87,000  tons),  three  in  New  Jersey 
(2 10,000  tons),  and  two  in  New  York  (35,000  tons)  ;  from  these  "free" 
mills  to  the  "pay"  territory  the  freight  rates  varied  from  $2  to  $6  per 
ton.  Within  the  "pay"  territory  of  thirty-four  states  certain  cities  were 
reserved  to  be  supplied  exclusively  by  a  certain  company,  as,  e.  g.^  the 
Addyston  Company  was  to  have  the  exclusive  right  to  handle  the  business 
of  Cincinnati,  Ohio;  Covington  and  Newport,  Ky.  The  plan  contem- 
plated was  as  follows:  "All  competition  or  pipe  lettings  shall  take 
place  among  the  various  pipe  shops  prior  to  said  letting.  To  accom- 
plish this  purpose  it  is  proposed  that  the  six  competitive  shops  have  a 
representative  board  located  at  some  central  city,  to  whom  all  inquir- 
ies for  pipe  shall  be  referred,  and  said  board  shall  fix  the  price  at 
which  said  pipe  shall  be  sold,  and  bids  taken  from  the  respective 
shops  for  the  privilege  of  handling  the  order,  and  the  party  securing 

"Statement  abridged  and  much  of  opinion  omitted.    This  opinion  should 
be  read  in  full,  and  carefully  studied.     It  was  affirmed,  though  the  decree 
was  slightly  modified  by  the  United  States  Supreme  Court.  See  175  U.  S.  211. 
'  See  note,  inpa  p.  977. 
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the  order  shall  have  the  protection  of  all  the  other  shops."  This 
board  proceeded  as  follows:  "It  was  moved  to  sell  the  519  pieces  of 
20-inch  pipe  for  Omaha,  Neb.,  for  $23.40  delivered.  Carried.  It 
was  moved  that  Anniston  participate  in  the  bonus,  and  the  job  be  sold 
over  the  table.  Carried.  Pursuant  to  the  motion,  the  519  pieces  20- 
inch  pipe  for  Omaha  was  sold  to  Bessemer  at  a  premium  of  $8.20." 
In  a  case  of  a  letting  at  St.  Louis,  this  city  being  reserved  to  the  Bes- 
semer (Ala.)  Company,  the  price  was  fixed  by  the  association  at  $24 
per  ton  on  2,800  tons,  and  the  bonus  at  $6.50.  Before  the  letting, 
the  vice-president  of  the  Bessemer  Company  wrote  to  the  other  mem- 
bers of  the  association  saying,  "I  prefer  that  if  any  of  you  find  it  nec- 
essary to  put  in  a  bid  without  going  to  St.  Louis,  please  bid  not  less 
than  $27  for  the  pipe.  «  «  »  j  would  also  like  to  know  as  to 
which  of  you  would  find  it  convenient  to  have  a  representative  at  the 
letting;  It  will  be  necessary  to  have  two  outside  bidders."  At  the 
letting  the  Addyston  Company  bid  $24.37  ^"^"^  ^^^  Louisville  Com- 
pany $24.57.  T^^^  contract  being  let  to  the  Bessemer  Company  at 
$24;  the  evidence  showed  that  the  Chattanooga  Company  could  have 
furnished  the  same  at  from  $17  to  $18  per  ton  at  a  pi'ofit.  The 
bonus  or  premium  bid  was  to  be  paid  to  the  other  companies  in  pro- 
portion to  the  capacities  of  the  various  mills.  There  was  much  other 
evidence  of  a  similar  and  confirmatory  character.] 

Taft,  C.  J.  *  *  *  Two  questions  are  presented  in  this  case 
for  our  decision :  i.  Was  the  association  _pf  the  defendants  a  con- 
tract,  combinationt.pr  conspiracy  in  restiaial-o£-t^a^i&r^^-^g°tgTTiTg  are 
to  be  understood  in  the  ac^}  2.  Was  the  trade  thus  restrained  be- 
tween  the  states  ?  1     '  *"" 

'I'he  coritoition  on  behalf  of  defendants  is  that  the  association 
would  have  been  valid  at  common  law,  and  that  the  federal  anti-trust 
law  was  not  intended  to  reach  any  agreements  that  were  not  void  and 
unenforcible  at  common  law.  It  might  be  a  sufficient  answer  to  this 
contention  to  point  to  the  decision  of  the  supreme  court  of  the  United 
States  in  the  United  States  v.  Trans-Missouri  Freight  Assn.,  166  U. 
S.  290,  17  Sup.  Ct.  540,  in  which  it  was  held  that  contracts  in  re- 
straint of  interstate  transportation  were  within  the  statute,  whether' the 
restraints  would  be  regarded  as  reasonable  at  common  law  or  not.  It 
is  suggested,  however,  that  that  case  related  to  a  g/uast-puh\ic  em- 
ployment, necessarily  under  public  control  and  affecting  public  inter- 
ests, and  that  a  less  stringent  rule  of  construction  applies  to  contracts 
restricting  parties  in  sales  of  merchandise,  which  is  purely  a  private 
business,  having  in  it  no  element  of  a  public  or  guast-pxihVic  charac- 
ter. Whether  or  not  there  is  substance  in  such  a  distinction^ — a  ques- 
tion we  do  not  decide — it  is  certain  that,  if  the  contract  of  association 
which  bound  the  defendants  was  void  and  unenforcible  at  the  com- 
mon law  because  in  restraint  of  trade,  it  is  within  the  inhibition  of  the 
statute  if  the  trade  it  restrained  was  interstate.  Contracts  that  were 
in  unreasonable  restraint  of  trade  at  common  law  were  not  unlawful 
in  the  sense  of  being  criminal,  or  giving  rise  to  a  civil  action  for  dam- 
ages in  favor  of  one  prejudicially  affected  thereby,  but  were  simply 
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void,  and  were  not  enforced  by  the  courts.  Mogul  Steamship' Co.  v. 
McGregor,  Gow  &  Co.  (1892),  App.  Cas.  25;  Hornby  v.  Close,  L. 
R.  2  Q.  B.  153;  Lord  Campbell,  C.  J.,  in  Hilton  v.  Eckersley,  6 
El.  &  BI.  47,  66;  Hannen,  J.,  in  Earrer  v.  Close,  L.  R.  4  Q.  B. 
602,  612.  The  effect  of  the  act  of  1890  is  to  render  such  contracts 
unlawful  in  an  affirmative  or  positive  sense,  and  punishable  as  a  mis- 
demeanor, and  to  create  a  right  qf  civil  action  for  damages  in  favor 
of  those  injured  thereby,  and  a  civil  remedy  by  injunction  in  favor  of 
both  private  persons  and  the  public  against  the  execution  of  such  con- 
tracts and  the  maintenance  of  such  trade  restraints. 

The  ars;ument  for  defendjints_JS--th9J-  their  cojitract  of  association 
/was  not,  and  coulJ  riot  be""  a  monopoly,  because  their  aggregate  ton- 
nage capacity  did  not  exceed  30  per  cent,  of  the  total  tonnage  capac- 
ittvoi  the  country ;  that  the  iestfaTnts~u'p'oif  the  members  of  the  asso- 
ciation, if  restraints  tRg'y''Cuhid"'bre--carH-cd7-did  "ntrtmntoraCB  all  the 
statesT^nd  were  not  uhlimitedTri  space ;"  that  such  paftia:!  restraints 
were  justitied  and  'upheld~at  common  law  if  reasonable',  and  only  pro- 
portioned to  the  necessary  protection  of  the  parties  ;  that  in  this  case  the 
jaartial  restramts  were  reasonaBle.'Fecause  without  them  each  member 
would  be  subjected  to  ruinous  competition,  by  the  other,  and  did  not 
excee Jim  degree  of  stnrigenc^ror  scope  what  was  necessary  to  protect 
the  parties  in  securing  prices  f^TutXtpi'oduct  that  were  fair  and  rea- 
sonable  foTKemselves  and  the  public  ;  that  competition  was  not  stifled 
by  the  association,  because,  the  prices  fixed  by  it  had  to  "be  fixed  with 
reference  to  the  venz-^active.  competition  of  pipe  companies  which 
were  not  tnenibers  of  the  association,  and  which  had  more  than  double 
the  defendant's  '^5£££ity  i  that  in  this  way  the  association  only  mpdi- 
fieU  and  restrained  tSe  evils  of  ruinous  competition,  while  the  public 
had~airThe"~5enefit  jrom  competition  which  public  policy  demanded. 

FTom  early  times  it  was  the  policy  of  Englishmen  to  encourage 
trade  in  Eqgland,  and  to  discourage  those  voluntary  restraints  which 
tradesmen  were  often  induced  to  impose  on  themselves  by  contracts. 
Courts  recognized  this  public  policy  by  refusing  to  enforce  stipulations 
of  this  character.  The  objections  to  such  restraints  were  mainly  two. 
One  was  that  by  such  contracts  a  man  disabled  himself  from  earning 
a  livelihood,  with  the  risk  of  becoming  a  public  charge,  and  deprived 
the  community  of  the  benefit  of  his, labor.  The  other  was  that  sucb 
restraints  tended  to  give  to  the  covenantee,  the  beneficiary  of  such  re- 
straints, a  monopoly  of  the  trade,  from  which  he  had  thus  excluded 
one  competitor,  and  by  the  same  means  might  exclude  others.   *  *    * 

The  inhibition  against  restraints  of  trade  at  common  law  seems  at 
first  to  have  had  no  exception.  -See  language  of  Justice  Hull,  Year 
Book,  2  Hen.  V.,  folio  5,  pi.  26.  After  a  time  it  became  apparent 
to  the  people  and  the  courts  that  it  was  in  the  interest  of  trade  that 
certain  covenants  in  restraint  of  trade  should  be  enforced.  It  was  of 
importance,  as  an  incentive  to  industry  and  honest  dealing  in  trade, 
that,  after  a  man  had  built  up  a  business  with  an  extensive  good-will, 
he  should  be  able  to  sell  his  business  and  good-will  to  the  best  of  ad- 
vantage, and  he  could  not  do  so  unless  he  could  bind  himself  by  an 
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enforcible  contract  not  to  engage  in  the  same  business  in  such  a  way 
as  to  prevent  injury  to  that  which  he  was  about  to  sell.  It  was  equally 
for  the  good  of  the  public  and  trade,  when  partners  dissolved,  and  one 
took  the  business,  or  they  divided  the  business,  that  each  partner 
might  bind  himself  not  to  do  anything  in  trade  thereafter  which  would 
derogate  from  his  grant  of  the  interest  conveyed  to  his  former  partner. 
Again,  when  two  men  became  partners  in  a  business,  although  their 
union  might  reduce  competition,  this  effect  was  only  an  incident  to 
the  main  purpose  of  a  union  of  their  capital,  enterprise,  and  energy  to 
carry  on  a  successful  business,  and  one  useful  to  the  community. 
Restrictions  in  the  articles  of  partnership  upon  the  business  activity  of 
the  members,  with  a  view  of  securing  their  entire  effort  in  the  common 
enterprise,  were,  of  course,  only  ancillary  to  the  main  end  of  the 
union,  and  were  to  be  encouraged.  Again,  when  one  in  business 
sold  property  with  which  the  buyer  might  set  up  a  rival  business,  it 
was  certainly  reasonable  that  the  seller  should  be  able  to  restrain  the 
buyer  from  doing  him  an  injury  which,  but  for  the  sale,  the  buyer 
would  be  unable  to  inflict.  This  was  not  reducing  competition,  but 
was  only  securing  the  seller  against  an  increase  of  competition  of  his 
own  creating.  Such  an  exception  was  necessary  to  promote  the  free 
purchase  and  sale  of  property.  Again,  it  was  of  importance  that 
business  men  and  professional  men  should  have  every  motive  to  em- 
ploy the  ablest  assistants,  and  to  instruct  them  thoroughly ;  but  they 
would  naturally  be  reluctant  to  do  so  unless  such  assistants  were  able 
to  bind  themselves  not  to  set  up  a  rival  business  in  the  vicinity  after 
learning  the  details  and  secrets  of  the  business  of  their  employers.  *  *  * 
Eor  the  reasons  given,  then,  covenants  in  partial_restraint  o£jtrade 
are  generaIly^pEel3^5sar.aUd^w-hen._tIiey  are  agreemgnts  ( i )  by  the 
seller  of  property  or  business  not  lojcompete  with  the  buyer  jn„such  a 
way  asto  derogate  ffonTthe  value  ^  property  or  business^seld ;  (3) 
by  a  retirmg  partner  not  to  compete  with  the  firm;  (3)  by  a  partner 
pendmgthe  partnersHiplndt  Ta  do  anything;^tplinterfere,TDy  COTn^ti- 
tion  of  othei-wise,^.ith  the  business  of  the  firm;  (4)  by  the  buyer  of 
property  not  to_use  the  same  in  competition  wifhjtlie_tujinesaretained 
by  the  seller:  and.f'^'^  by  an  assistant,  servant  or  agent  not  tq__.Gom- 
pete  with  his  master  or  employer  atter  the"expral^on"of  Tiis  time  of 
seTvi^^  Befora  such  agreement*- are -upheld, ^however,  the  court 
-must  find  that  the  restraints  attempted  thereby  are  reasonably  neces- 
sary"* (i, "3  "aitd  3)  to  T;he~enjoynienf~by  ffie'lDuyer  of  tlie  property, 
^ood-will  or  interest  in  the  partnership  bought ;  or  (4)  to  the  legiti- 
mate ends  of  the  existing  partnership;  or  (5)  to  the  prevention  of 
possible  injury  to  the  business  of  the  seller  from  use  by  the  buyer  of 
the  thing  sold ;  or  (6)  to  protection  from  the  danger  of  loss  to  the 
employer's  business  caused  by  the  unjust  use  on  the  part  of  the  em- 
ploye of  the -confidential  knowledge  acquired  in  such  business.  Under 
the  first  class  come  the  cases  of  Mitchel  v.  Reynolds,  i  P.  Wms.  181 ; 
Fowle  V.  Parke,  131  U.  S.  88,  9  Sup.  Ct.  658 ;  Nordenfeldt  v.  Maxim- 
Nordenfeldt  Co.  (1894),  App.  Cas.  534;  Rbusillon  v.  Rousillon,  14 
Ch.  Div.  351 ;  Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq.  345  ;  Whittaker  v. 
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Howe,  3  Beav.  383 ;  Match  Co.  v.  Roeber-,  106  N.  Y.  473,  13  N.  E. 
Rep.  419;  Tode  v.  Gross,  127  N.  Y.  480,  28  N.  E.  Rep.  469;  Beal 
V.  Chase,  31  Mich.  490;  Hubbard  v.  Miller,  27  Mich.  15;  National 
Ben.  Co.  V.  Union  Hospital  Co.,  45  lyiinn.  272,  47  N.  W.  Rep.  806; 
Whitney  v.  Slayton,  40  Maine  224;  Pierce  v.  Fuller,  8  Mass.  223  ; 
Richards  v.  Seating  Co.,  87  Wis.  503,  58  N.  W.  Rep.  787.  In  the 
second  class  are  Tallis  v.  Tallis,  i  El.  &  Bl.  391,  and  Lange  v. 
Werk,  2  Ohio  St.  520.  In  the  third  class  are  Machinery  Co.  v. 
Dolph,  138  U.  S.  617,  II  Sup.  Ct.  412,  Machinery  Co.  v.  Dolph,  28 
Fed.  Rep.  553;  and  Matthews  v. .Associated  Press,  136  N.  Y.  333, 
32  N.  E.  Rep.  981.  In  the  fourth  class  are  American  Strawboard 
Co.  V.  Haldeman  Paper  Co.,  83  Fed.  Rep.  619;  and  Hitchcock  v. 
Anthony,  83  Fed.'  Rep.  779,  both  decisions  of  this  court;  Navigation 
Co.  V.  Winsor,  20  Wall.  64;  Dunlop  v.  Gregory,  10  N.  Y.  241; 
Hodge  v:  Sloan,  107  N.  Y.  244,  17  N.  E.  Rep.  335.  While  in  the  fifth 
class  are  the  cases  of  Homer  v.  Ashford,  3  Bing.  322;  Horner  v. 
Graves,  7  Bing.  735  ;  Hitchcock  v.  Coker,  6  Adol.  &  E.  438 ;  Ward  v. 
Byrne,  5  Mees.  &  W.  547;  Dubowski  v.  Goldstein  (1896),  i  Q.  B. 
478;  Peels  V.  Saalfeld  (1892),  2  Ch.  149;  Taylor  v.  Blanchard,  13 
Allen  370;  Keeler  V.  Taylor,  53  Pa.  St.  467;  Herreshoff  v.  Bouti- 
neau,  17  R.  I.  3,  19  Atl.  Rep.  712. 

It  would  be  stating  it  too  strongly  to  say  that  these  five  classes  of 
covenants  in  restraint  of  trade  include  all  of  those  upheld  as  valid  at 
the  common  law;  but  it  would  certainly  seem  to  follow  from  the  tests 
laid  down  for  determining  the  validity  of  such  an  agreement  that  no 
conventional  restraint  of  trade  can  be  enforced  unless  the  covenant 
embodying  it  is  merely  ancillary  to  the  main  purpose  of  a  lawful  con- 
tract, and  necessary  to  protect  the  covenantee  in  the  enjoyment  of  the 
legitimate  fruits  of  the  contract,  or  to  protect  him  from  the  dangers  of 
an  unjust  use  of  those  fruits  by  the  other  party.  In  Horner  v.  Graves, 
7  Bing.  735,  Chief  Justice  Tindal,  who  seems  to  be  regarded  as  the 
highest  English  judicial  authority  on  this  branch  of  the  law  (see  Lord 
Macnaghten's  judgment  in  Nordenfeldt  v.  Maxim  Nordenfeldt  Co. 
(1894),  App.  Cas.  535,  567),  used  the  following  language : 

"We  do  not  see  how  a  better  test  can  be  applied  to  the  question, 
whether  this  is  or  not  a  reasonable  restraint  of  trade,  than  by  consider- 
ing whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to 
the  interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so  large 
as  to  interfere  with  the  interests  of  the  public.  Whatever  restraint  is 
larger  than  the  necessary  protection  of  the  party  requires  can  be  of  no 
benefit  to  either.  It  can  only  be  oppressive.  It  is,  in  the  eye  of  the 
law,  unreasonable.  Whatever  is  injurious  to  the  interests  of  the  pub- 
lic is  void  on  the  ground  of  public  policy." 

This  very  statement  of  the  rule  implies  that  the  contract  must  be 
one  in  which  there  is  a  main  purpose,  to  which  the  covenant  in 
restraint  of  trade  is  merely  ancillary.  The  covenant  is  inserted 
only  to  protect  one  of  the  parties  from  the  injury  which,  in  the 
execution  of  the  contract  or  enjoyment  of  its  fruits,  he  may  suffer 
from  the  unrestrained  competition  of  the  other.     The  main  purpose 
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of  the  contract  suggests  the  measure  of  protection  needed,  and  fur- 
nishes a  sufficiently  uniformt  standard  by  which  the  validity  of  such 
restraints  may  be  judicially  determined.  In  such  a  case,  if  the 
restraint  exceeds  the  necessity  presented  by  the  main  purpose  of  the 
contract,  it  is  void  for  two  reasons :  First,  because  it  oppresses  the 
covenantor  without  any  corresponding  benefit  to  the  covenantee;  and, 
second,  because  it  tends  to  a  monopoly.  But  where  the  sole  object 
of  both  parties  in  making  the  contract  as  expressed  therein  is  merely 
to  restrain  competition,  and  enhance  or  maintain  prices,  it  would 
seem  that  there  was  nothing  to  justify  or  excuse  the  restraint,  that  it 
would  necessarily  have  a  tendency  to  monopoly  and  therefore  would 
be  void.  In  such  a  case  thfere  is  no  measure  of  what  is  necessary  to 
the  protection  of  either  party  except  the  vague  and  vaiying  opinion 
of  judges  as  to  how  much,  on  principles  of  political  economy,  men 
ought  to  be  allowed  to  restrain  competition.  There  is  in  such  con- 
tracts no  main  lawful  purpose  to  subserve  which  partial  restraint  is 
permitted,  and  by  which  its  reasonableness  is  measured,  but  the 
sole  object  is  to  restrain  trade  in  order  to  avoid  the  competition  which 
it  has  always  been  the  policy  of  the  common  law  tp  foster. 
[Reviewing  many' cases.]  *»«**««** 
Upon  this  review  of  the  law  and.  the  authorities,  we  can  have  no 
"1  doubt  that  the  association  of  the  defendants,  however  reasonable  the 
prices  they  fixed,  however  great  the,  competition  they  had_to_encoun- 
:  ter",  and  however  great  the  necessity  for  curbing  therrisefes  by  joint 
i  agre^nrenirffiom'conimittine:  financial  suicide  by  ill-advised  competi- 
tion', was  vojd  at,_g|aamiQQ^lav/,^bej:ause_jn„j'es^^  trade,  and 
tendmg  to  a  monopoly.  But  the  facts  of  the  case  do  not  require  us 
to  go'sofaras  this,  for  they  show  that  the  attempted  justification  of 
this  association  on  the  grounds  stated  is  without  foundation. 
J  Another  aspect  of  this  contract  of  association  brings  it  within  the 
term  used  in  the  statute,  "a  conspiracy  in  restraint  of  trade."  A 
/  conspiracy  is  acombination  of  two  or  nipre  persons  to  acGonxplish  an 
--  unlawful,  end  by  lawful  means  or  *4a-w-fiiLend  by  unlawful  rneans.  In 
the  answer  of  the  defendants,  it  is  averred  that  the  chief  way  in  which 
cast-iron  pipe  is  sold  is  by  contracts  let  after  competitive  bidding  in- 
vited by  the  intending  purchaser.  It  would  have  much  interfered 
with  the  smooth  working  of  defendants'  association  had  its  existence 
and  purposes  become  known  to  the  public.  A  part  of  the  plan  was 
a  deliberate  attempt  to  create  in  the  minds  of  the  members  of  the 
public  inviting  bids  the  belief  that  competition  existed  between  the 
defendants.  Several  of  the  defendants  were  required  to  bid  at  every 
letting,  and  to  make  their  bids  at  such  prices  that  the  one  already  se- 
lected 1;o  obtain  the  contract  should  have  the  lowest  bid. 

It  is  well  settled  that  an  agreement  between  intending  bidders  at  a 
public  auction  or  a  public  letting  not  to  bid  against  each  other,  and 
thus  to  prevent  competition,  is  a  fraud  upon  the  intending  vendor  or 
contractor,  and  the  ensuing  sale  or  contract  will  be  set  aside.  Breslin 
V.  Brown,  24  Ohio  St.  565;  Atcheson  v.  Mallon,  43  N.  Y.  147; 
Loyd  V.  Malone,  23  111.  41 ;  Wooten  v.  Hinkle,  20  Mo.  290;   Phip- 


§'278  POWER   AS   TO    TRADE    COMBINATIONS.  973 

pen  V.  Stickney,  3  Mete.  (Mass.)  384;  Kearney  v.  Taylor,  15  How. 
494,  519;  Wilbur  V.  How,  8  Johns.  444;  Hannah  v.  Fife,  27  Mich. 
172;  Gibbs  V.  Smith,  115  Mass.  592;  Swan  v.  Chorpenning,  20  Cal. 
182;  Gardiner  v.  Morse,  25  Maine  140;  Ingram  v.  Ingram,  49  N.  C. 
188;  Brisbane  v.  Adams,  3  N.  Y.  129;  Woodruff  v.  Berry,  40  Ark. 
251;  Wald  Pol.  Cont.,  310,  note  by  Mr.  Wald,  and  cases  cited. 
The  case  of  Jones  v.  North,  L.  R.  ig  Eq.  426,  to  the  contrary,  can 
not  be  supported.  The  largest  purchasers  of  pipe  are  municipal  cor- 
porations, and  they  are  by  law  required  to  solicit  bids  for  the  sale  of 
pipe  in  order  that  the  public  may  get  the  benefit  of  competition.  One 
of  the  means  adopted  by  the  defendants  in  their  plan  of  combination 
was  this  illegal  and  fraudulent  effort  to  evade  such  laws,  and  to  de- 
ceive intending  purchasers.'  No  matter  what  the  excuse  for  the  com- 
bination by  defendants  in  restraint  of  trade,  the  illegality  of  the  means 
stamps  it  as  a  conspiracy,  and  so  brings  it  within  that  term  of  the  fed- 
eral statute. 

The  second  question  is  whether  the  trade  restrained  bv  the  combi- 
natioTi  of  the  defendants  "was  interstate  trade.     *     *     * 

In  Robbms  v.  Taxing  Dist.,  120  U.  S.  489,  7  Sup.  Ct.  592,  a  law 
of  Tennessee,  which  imposed  a  tax  on  all  "drummers"  who  solicited 
orders  on  samples,  was  held  unconstitutional  in  so  far  as  it  applied  to 
the  drummer  of  an  Ohio  firm,  who  was  soliciting  orders  for  goods  to 
be  sent  from  Ohio  to  the  purchasers  in  Tennessee,  on  the  ground  that 
it  was  a  tax  on  interstate  commerce.  In  delivering  the  opinion  of  the 
court  in  that  case,  Mr.  Justice  Bradley  said  (page  497,  120  U.  S., 
and  page  596,  7  Sup.  Ct.)  that  a  tax  on  the  sale  of  goods,  or  the  offer 
to  sell  them  before  they  are  brought  into  the  state,  was  clearly  a  tax 
on  interstate  commerce.     He  further  said : 

"The  negotiation  of  sales  of  goods  which  are  in  another  state,  for 
the  purpose  of  introducing  them  into  the  state  in  which  the  negotia- 
tion is  made,  is  interstate  commerce."     *     *     * 

If  then,  the  soliciting  of  orders  for,  and  the  sale  of,  goods  in  one 
state,  to  be  delivered  from  another  state,  is  interstate  contfmerce  in  its 
strictest  and  highest  sense — -^uch  that  the  states  are  excluded  by  the 
federal  consti1;j;tion_from  a  right  to  regulate  OT^tax  the  sameT^^f  seems 
clear  that  contracts  in  restraint  of  such  solicitations,  negotiations^  and 
salej  are  contracts  in  restraint  of  interstate  commerce.  The  anti-trust 
law  is  an  ettort  by  congress  to  regulate  interstateTcommerce.  Such 
commerce  as  the  states  are  excluded  from  burdening  or  regulating  in 
any  way  by  tax  or  otherwise,  because  of  the  power  of  congress  to  reg- 
ulate interstate  commerce,  must,  of  necessity,  be  the  commerce  which 
congress  may  regulate,  and  which,  by  the  terms  of  the  ariti-trust  law, 
it  has  regulated.  We  can  see  no  escape  from  the  conclusion,  there- 
fore, that  the^contract  of  the  defendants  was  in  restraint  of  interstate 
commerce.     *     »     «  - 

Reversed. 

Corporate  Combinations. 

JVote:     See  decision  in  supreme  court  of  TJ.  S.,  175  TJ.  S.  211,  infra,  p.  1535. 
1.    In  general.    In  the  discussion  of  this  topic  two  principles  should  be  kept 
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constantly  in  mind,— one  based  upon  the  nature  of  a  corporation  is,  that  the 
grant  of  corporate  power  is  a  franchise  granted  by  the  state  for  a  definite  pur- 
pose, to  be  exercised  in  a  way  prescribed,  and  subject  to  forfeiture  by  the 
state  if  it  is  not  carried  out  in  accordance  with  the  grant;  the  secoiid  is  based 
upon  public  policy,  viz.,  that  combination  agreements  of  individuals,  part- 
nerships, or  corporations,  with  the  purpose  and  effect  (with  certain  excep- 
tions) of  restraining  trade,  destroying  competition,  and  resulting  in  monopoly, 
are  unenforcible,  and  under  some  circumstances  wrongful, — tortious  or  crim- 
inal. 

2.  The  first  principle,  thata  corporation  must  not  abdicate  its  purpose  or  prescribed 
method  of  management,  is  well  expressed  in  Whittenton  Mills  v.  Upton,  10 
Gray  (Mass.)  582  (1858),  by  Thomas,  J.,  where  the  question  involved  was 
■whether  a  corporation  could  be  a  member  of  a  partnership.  He  said :  "An 
act  of  the  corporation,  done  either  by  direct  vote  or  by  agents  authorized  for 
the  purpose,  is  the  manifestation  of  the  collected  ■will  of  the  society.  No 
member  of  the  corporation,  as  such,  can  bind  the  society.  In  a  partnership 
each  member  binds  the  society  as  a  principal.  If,  then,  this  corporation  may 
enter  into  partnership  with  an  individual,  there  would  be  two  principals,  the 
legal  person  and  the  natural  person,  each  having,  within  the  scope  of  the 
society's  business,  full  authority  to  manage  its  concerns,  including  even  the 
disposition  of  its  property.  *  *  *  The  partner  may  manage  and  conduct 
the  business  of  the  corporation,  and  bind  it  by  his  acts.  In  doing  so  he  does 
not  act  as  an  officer  or  agent  of  the  corporation  by  authority  received  from  it, 
but  as  a  principal  in  a  society  in  which  all  are  equals,  and  each  capable  of 
binding  the  society  by  the  act  of  its  individual  will."  This  agreement  was 
held  void.  Such  agreements,  if  valid,  would  have  the  effect,  as  Judge  Finch 
says,  in  People  v.  North  River  Sugar  Ref.  Co.,  121  N.  Y.  582  (1890),  supra, 
p.  100,  to  permit  a  corporation  "  to  accept  from  the  state  the  gift  of  corporate 
life  only  to  disregard  the  conditions  upon  which  it  was  given;  to  receive  its 
powers  and  privileges  merely  to  put  them  in  pawn ;  and  to  give  away  to  an 
irresponsible  board  (or  person)  its  entire  independence  and  self-control."  So,  too, 
it  would  have  the  effect  of  conferring  upon  the  partner  the  capacity  of  wield- 
ing or  enjoying  corporate  power  without  the  states'  grant  being  made  to  him. 
The  same  doctrines  are  stated  in  Mallory  v.  Hanaur  Oil  Works,  86  Tenn.  598, 
supra,  p.  957. 

The  above  were  all  cases  of  purely  private  business  corporations,  not  those 
owing  any  special  duty  to  the  public.  The  rule  applies,  of  course,  with  more 
reason  and  more  strictness  to  quasi-public  corporations,  or  those  owing  partic- 
ular duties  to  the  public.  As  stated  by  Justice  Miller  in  Thomas  v.  West  Jer- 
sey R.  Co.,  101  U.  S.  71  (1879),  supra,  p.  915 ;  "  Where  a  corporation,  like  a  rail- 
road company,  has  granted  to  it  by  charter  a  franchise  intended,  in  large 
measure,  to  be  exercised  for  the  public  good,  the  due  performance  of  those 
functions  being  the  consideration  of  the  public  grant,  any  contract  which  dis- 
ables the  corporation  from  ))erforming  those  functions,  which  undertakes, 
without  the  consent  of  the  state,  to  transfer  to  others  the  rights  and  powers 
conferred  by  the  charter,  and  to  relieve  the  grantees  of  the  burden  which  it 
imposes,  is  a  violation  of  the  contract  with  the  state,  and  is  void  as  against 
public  policy."  While  Justice  Miller  says  such  contract  is  void  as  against 
public  policy,  he  evidently  means' that  it  is  void  because  it  is  in  conflict  with  a 
definite  rule  of  law,  viz.,  that  corporations  are  accountable  to  the  state  for 
non-user  or  mis-user  of  the  franchises  granted,  and  not  that  only  g?tasi-public 
corporations  are  so  accountable.     (See  infra,  this  note,  class  d.) 

From  these  principles,  therefore,  it  follows  that  all  contracts  of  a  corpora- 
tion, either  private  or  grimsi-public,  to  enter  into  combinations,  whether  of  part- 
nership, pool,  restraint  of  trade,  trust,  lease,  consolidation,  sale  or  otherwise, 
the  necessary  effect  of  which  is  to  destroy  its  autonomy  in  the  performance  of 
its  duty  to  the  state,  are,  or  ought  to  be,  held  to  be  void  and  unenforcible,  and 
this  so,  regardless  of  any  other  quality  of  the  contract.  And  it  is  generally 
held  so,  although  there  are  holdings  to  the  contrary  (erroneously  we  think), 
in  the  case  of  Teases  and  sales  by  purely  private  corporations.  See  cases 
cited  in  notes  to  §§  275,  276,  277,  279-282,  and  below,  class  d  in  this  note. 
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While  a  contract  by  a  corporation  violating  this  principle  alone  is  not  crim- 
inal or  wrongful,  it  is  tiltra  vires  in  the  true  sense,  and  the  state  undoubt- 
edly has  a  technical  right  to  complain.  The  state,  however,  does  not,  and 
will  not,  complain  of  such  a  transaction  unless  the  contract  made,  or  things 
done  under  it,  injuriously  affect  or  threaten  public  interests;  then  the  state 
may  interfere  by  quo  warranto  to  prevent  or  enjoin  its  consummation,  either 
by  ousting  the  corporation  of  the  power  usurped  or  annulling  the  charter.  As 
Judge  Finch  says,  People  v.  Sugar  Ref.  Co.,  121  N.  Y.  582,  608 :  "The  state, 
as  prosecutor,  must  show  on  the  part  of  the  corporation  accused  some  sin 
against  the  law  of  its  being  which  has  produced,  or  tends  to  produce,  injury 
to  the  public.  The  transgression  must  not  be  merely  formal  or  incidental, 
but  material  and  serious ;  and  such  as  to  harm  or  menace  the  public  wel- 
fare." See,  1890,  People  v.  North  Eiver  S.  R.  Co.,  121  N.  Y.  582;  1892,  State 
V.  Standard  Oil  Co.,  49  Ohio  St.  137 ;  1899,  State  v.  Portland  Natural  Gas  & 
Oil  Co.,  153  Ind.  483,  53  N.  E.  Eep.  1089. 

3.  The  second  principle — that  contracts  in  restraint  of  trade  (with  certain  ex- 
ceptions) are  void  and  unenforcible — has  alone  no  peculiar  application  to  cor- 
porations, but  applies  to  individuals  and  partnerships  also ;  but  this  principle 
together  with  the  first  one  above  gives  the  state  a  power  over  corporations  in 
regard  to  such  contracts  that  it  does  not  have  over  individuals,  viz.,  that  the 
state  can  actively  .and  of  its  own  accord  take  the  life  of  the  offending  corpo- 
ration for  engaging  in  such  a  contract,  though  no  punishment,  aside  from 
refusing  to  enforce  the  contract,  could  be  meted  out  to  an  offending  individual 
or  partnership. 

What  contracts  restraining  trade  are  void  is  a  difficult  matter,  in  the  pres- 
ent state  of  the  law,  to  determine.  It  seems  to  me  that  Judge  Taft,  in  the 
Addyston  Pipe  case,  sMjpi-a,  p.  967,  has  struck  the  true  basis  of  classification  by 
dividing  contracts  in  restraint  of  trade  and  competition  into  three  classes: 

«.  Those  in  which  the  restraining  contract  is  wholly  incidental  and  ancil- 
lary to  another  main  or  principal  contract  that  is  lawful ;  and, 

b.  Those  in  which  the  restraining  contract  is  the  main  or  principal  contract, 
to  which  others  are  only  incidental,  ancillary,  or  preliminary  to  this  pur- 
pose; and,, 

c.  Those  in  which  the  restraining  contract  is  the  only  contract  made. 

As  to  class  a,  it  was  formerly  held,  perhaps,  that  all  restraints  upon  trade 
were  invalid:  1415,  Y.  B.,  2  Hen.  V.  5,  26;  1613,  Darcy  v.  Allein,  11  Co.  84; 
1711,  Mitchel  v.  Reynolds,  1  P.  Wms.  181;  1837,  Alger  v.  Thacher,  19  Pick. 
(Mass.)  51;  but  the  rule'  has  been  settled  that  such  restraints  as  are  rea- 
sonably necessary  for  the  protection  of  the  rights'  acquired  by  the  main 
contract  are  valid:  1621,  Broad  v.  jollyfe,  Cro.  Jac.  596;  1711,  Mitchel  v. 
Reynolds,  1  P.  Wms.  181;  1793,  Davis  v.  Mason,  5  T.  R.  118;  1803,  Bunn  v. 
Guy,  4  East  190;  1806,  Gale  v.  Reed,  8  East  80;  1811,  Pierce  v.  Fuller,  8 
Mass.  223 ;  1813,  Perkins  v.  Lyman,  9  Mass.  522 ;  1818,  Hayward  v.  Young,  2 
Chitty407;  1822,  Bryson  v.  Whitehead,  1  Simons  &  S.  74;  1827,  Nobles  v. 
Bates,  7  Oowen  307;  1831,  Horner  v.  Graves,  7  Bing.  735;  1837,  Alger  v. 
Thacher,  19  Pick.  (Mass.)  51;  1839,  Chappel  v.  Brockway,  21  Wend.  157; 
1851,  Dunlop  v.  Gregory,  10  N.  Y.  241,  61  Am.  Dec.i746 ;  1856,  Cal.  Steam  Nav. 
Co.  v.  Wright,  6  Cal.  259,  65  Am.  Dec.  511 ;  1869,  Jenkins  v.  Templs,  39  Ga.  655, 
99  Am.  Dec.  482;  1869,  Morse  T.  D.  Co.  v.  Morse,  103  Mass.  73,  4  Am.  Rep. 
513;  1872,  Hoytv.  Holly,  39  Conn.  326,12  Am.  Rep.  390;  1887,  DiaiMond 
Match  Co.  v.  Roeber,  106  N.  Y.  473,  60  Am.  Rep.  464;  1890,  Newell  v.  Meyen- 
dorft,  9  Mont.  254,  18  Am.  St.  Rep.  738;  1891,  Chapin  v.  Brown,  83  Iowa  156, 
32  Am.  St.  Rep.  297;  1894,  Nordenfeldt  v.  Maxim  N.  Co.,  App.  Cas.  535; 
1895,  MeCurry  v.  Gibson,  108  Ala.  451,  54  Am.  St.  Rep.  177;  1896,  Kramer  v. 
Old,  119  N.  C.  1,  56  Am.  St.  Eep.  650;  1898,  Lufkin  R.  Co.  v.  Fringpli,  57 
Oliio  St.  596,  63  Am.  St.  Rep.  736;  1898,  Stride  v.  Martin,  77  L.  T.  (N.  S.) 
600;  1900,  Jackson  v.  Byrnes,  103  Tenn.  698,  54  S.  W.  Eep  984. 

What  is  reasonable  or  unreasonable  depends  upon  the  circumstances  of  each 
case,  and  different  courts  take  different  views  of  similar  circumstances,  but 
total  restraints  in  both  space  and  time  are  generally  held  void  ;  with  improved 
machinery  and  communication,  what  are  now  reasonable  for  protection  (Dia- 


976     U.    S.    V.    ADDYSTON   PIPE   AND    STEEL   CO.    ET   AL.        §  278 

mond  Match  Co.  v.  Eoeber,  106  N.  Y.  473;  Nordenfeldt  v.  Maxim  N.  Co., 
App.  Cas.  (1894)  535)  would  formerly  have  been  held  to  be  unreasonable 
(Mitchel  V.  Eeynolds,  1  P.  Wms.  181). 

The  subdivisions  of  class  a  are  given  in  the  report  of  the  Addyston  case, 
supra,  p.  970. 

Under  class  6,  when  the  main  contract  is  to  restrain  trade,  and  this  dbes  so 
unreasonably  as  to  affect  public  interests,  such  main  and  ancillary  contracts 
are  not  enforcible.  The  following  late  cases  illustrate  this :  1877,  Arnot  v. 
Coal  Co.,  68  N.  Y.  558;  1888,  Santa  Clara  Lumber  Co.  v.  Hayes,  76  Oal.  387, 
18  Pac.  Rep.  391 ;  1889,  Richardson  v.  Buhl,  77  Mich.  632, 43  N.  W.  Rep.  1102; 
1890,  People  v.  Refining  Co.,  121  N.  Y.  582,  supra,  p.  100;  1890,  State  v.  Neb. 
Dis.  Co.,  29  Neb.  700,  46  N.  W.  Rep.  155;  1890,  Pittsburgh  Carbon  Co.  v.  Mc- 
Millin,  119  N.  Y.  46,  23  N.  E.  Rep.  530;  1891,  Am.  Biscuit  Mfg.  Co.  v.  Klotz, 
44  Fed.  Rep.  721;  1891,  Pacific  Factor  Co.  v.  Adler,  90  Cal.  110;  1892,  State  v. 
Standard  Oil  Co.,  49  Ohio  St.  137;  1895,  People  v.  Milk  Exchange,  145  N.  Y. 
267 ;  1895,  Distilling  and  Cattle  Feeding  Co.  v.  People,  156  111.  448,  infra,  p.  978 ; 
1897,  National  Harrow  Co.  v.  Hench,  83  Fed.  Rep.  36;  1898,  United  States  v. 
Coal  Dealers' Assn.,  85  Fed.  Rep.  252;  1899,  Harding  v.  Am.  Glucose  Co.,  182 
111.  551,  55  N.  E.  Rep.  577. 

Under  class  c,  there  being  no  lawful  purpose  to  forward,  no  rule  to  measure 
the  necessity  of  restriction,  but  a  purpose  to  avoid  competition  which  the.  law 
favors,  such  contracts  should  be  held  void.  The  following  are  cases  of  this 
kind:  1837,  Alger  v.  Thacher,  19  Pick.  51;  1855,  Hilton  v.  Eckersley,  6  El.  & 
Bl.  (88  E.  0.  L.)  47;  1859,  India  Bagging  Assn.  v.  Kock,  14  La.  Ann.  168; 
1871,  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173;  1875,  Craft  v. 
McConoughy,  79  111.  346;  1880,  Salt  Co.  v.  Guthrie,  35  Ohio  St.  666;  1889,  Leon- 
ard V.  Poole,  114  N.  Y.  371 ;  1889,  Anderson  v.  Jett,  89  Ky.  375;  1890,  Emery 
V.  CandleCo.,47  Ohio  St.  320;  1890.Urmston  v.  Whitelegg  Bros.,  63 L.  T.  (N. 
S.)455;  1891,  Chapin  V.  Brown,  83  Iowa  156;  1892,  Vulcan  Powder  Co.  v. 
Hercules  Powder  Co.,  96  Cal.  610;  1892,  Oil  Co.  v.  Adoue,  83  Tex.  650;  1892, 
More  V.  Bennett,  140  111.  69;  1892,  Mogul  Steamship  Co.  v.  McGregor,  App. 
Cas.  25;  1893,  People  v.  Sheldon,  139  N.  Y.  251?  1893,  Judd  v.  Harrington, 
139  N.  Y.  105;  1894,  Nesterv.  Brewing  Co.,  161  Pa.  St.  473;  1895,  Ford  v.  Milk 
Association,  155  111.  166 ;  1895,  Bishop  v.  Preservers'  Co.,  157  111.  284 ;  1897,  Mil- 
waukee M.  &  B.  Assoc.  V.  Niezerowski,  95  "Wis.  129;  1898,  United  States  v. 
Trans-Missouri  Ft.  Assoc,  166  U.  S.  290;  1898,  United  States  v.  Joint  Traflic 
Association,  171  U.  S.  505;  1899,  State  v.  Fireman's  F.  Ins.  Co.,  152  Mo.  1,  52 
S.  W.  Rep.  595;  1899,  Bailey  v.  Association  of  Plumbers,  103  Tenn.  99,  52 
S.  W.  Rep.  853;  1899,  Harding  v.  Am.  Glucose  Co.,  182  111.  551,  55  N.  E.  Rep. 
577;  1900,  Gatzow  v.  Buening,  106  Wis.  1,  81  N.  W.  Rep.  1008. 

With  these  cases,  however,  should  be  compared  the  follovving:  Wickena  v. 
Evans,  3  Y.  &  J.  318;  Collins  v.  Locke,  4  App.  Cas.  674;  Ontario  Salt  Co.  v. 
Merchants'  S.  Co.,  18  Grant  (U.  C.)  540;  and  Leslie  v.  Lorrillard,  110  N.  Y. 
619. 

Perhaps  there  should  be  added  to  the  above  classes  another  that  we  may 
call  class  d — public  service  companies  or  occupations — in  which  any  restraints 
that  prevent  the  performance  of  their  whole  duty  to  the  public  are  held  to 
be  invalid:  1847,  Hooker  v.  Vandewater,  4  Denio  349;  1848,  Stanton  v. 
Allen,  5  Denio  434;  1869,  Railroad  Co.  v.  ColHns,  40  Ga.  582;  1871,  Hazel- 
hurst  v.  R.  Co.,  43  Ga.  13;  1883,  West  Va.  Transp.  Co.  v.  Ohio  Riv.,  etc.,  Co., 
22W.  Va.  600;  1888,  Gibbs  v.  Gas  Co.,  130  U.  S.  396;  1S89,  People  v.  Chi- 
cago Gas  T.  Co.,  130  UK  268,  infra,  p.  1054;  1892,  Stockton  v.  Central  R.  Co., 
50  N.  J.  Eq.  62;  1899,  State  v.  Portland  Nat.  Gas  Co.,  153  Ind.  483,  53  N.  E. 
Bep.  1089 ;   and  see  cases  cited  under  section  276. 

Whether  contracts  in  undue  restraint  of  trade  are  anything  more  than  un- 
enforcible,i;hatis,  illegal  as  being  tortious  or  wrongful,  so  as  to  be  the  basis 
of  a  suit  for  damages,  or  a  criminal  prosecution,  in  the  absence  of  any  statute 
regulating  the  matter,  is  in  controversy ;  but  the  weight  of  authority  certainly 
is  that  if  there  is  no  fraud,  coercion,  intimidation,,  or  something  of  the  kind 
practiced  upon  some  one,  there  is  no  civil  or  criminal  liability. 

The  following  cases  hold  there  is  a  civil  or,  criminal  liability:     King  v. 
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Journeyman  Tailors,  8  Mod.  10;  3835,  People  v.  Fisher,  14  Wend.  9,  28  Am. 
Dec.  501;  1867,  Master  Stevedore's  Assn.  v.  Walsh,  2  Daly  1;  1871,  Morris 
Run  Coal  Co.  v.  Barclay,  etc.,  Co.,  68  Pa.  St.  173;  1888,  Crump  v.  Commwi, 
84  Va.  927,  10  Am.  St.  Eep.  895;  1893,  People  v.  Sheldon,  139  N.  Y.  251,  36 
Am.  St.  Rep.  690 ;  1898,  United  States  v.  Trans-Mo.  Ft.  Assn.,  166  IT.  S.  290 ; 
1898,  Doremus  v.  Hennesy,  176  111.  608,  68  Am.  St.  Rep.  203;  1900,  Ertz  v. 
Produce  Ex.  Co.,  82  Minn.  173, 81  N.  W.  Rep.  346. 

The  following  hold  otherwise:  1842,  Commonwealth  v.  Hunt,  4  Mete. 
(Mass.)  Ill,  38  Am.  Dec.  346;  1892,  Mogul  Steamship  Co.  v.  McGregor,  App. 
Caa.  25;  1895,  Macauley  v.  Tierney,  19  R.  I.  255,  61  Am.  St.  R.  770;  1897, 
Beechley  v.  Mulville,  102  Iowa  602,  63  Am.  St.  Rep.  479;  1897,  Allen  v.  Flood, 
77  L.T.  R.  717;  1899,  Mtm  Ins.  Co.  v.  Commw.,  21  Ky.  L.  Rep.  503,  45  L. 
R.  A.  355,  51  S,  W.  Rep.  624. 

4.  Anti-Trust  Acts :  Most  of  the  states  have  enacted  anti-trust  acts,  mak- 
ing a  civil  and  criminal  liability  for  creating  or  attempting  to  create  a  monop- 
oly. Some  of  these,  especially  the  late  .Michigan,  act  255,  1899,  Missouri,  R. 
S.  1899,  §^  8978-85,  and  Texas,  eh.  146,  1899,  acts,  are  peculiarly  stringent. 

The  United  States  act  of  1890  (26  Stat.  209)  created  seven  different  crimes 
relating  to  interstate,  foreign,  or  territorial  trade  or  commerce,  punishable  by 
a  penalty  not  exceeding  $5,000,  or  one  year's  imprisonment,  or  both,  tpy  pro- 
viding that  every  person  (including  corporations  or  associations)  who  shall 
make  (1)  a  contract  in  restraint  of  such  trade,  or  (2)  engage  in  a  combination 
in  form  of  a  trust  or  otherwise,  or  (3)  engage  in  a  conspiracy  in  restraint  of 
such  trade,  or  (4)  monopolize,  or  (5)  attempt  to  monopolize,  or  (6)  combine, 
or  (7)  conspire,  to  monopolize  such  trade,  shall  be  guilty  of  a  misdemeanor 
punishable. as  stated ;  and  an  injured  party  may  recover  damages,  and  the 
combination  can  be  enjoined  at  the  suit  of  United  States  attorneys. 

This  applies  not  to  the  making  or  manufacture  of  goods  (United  States  v. 
E.  C.  Knight  Co.,  156  U.  S.  1),  but  allows  an  injunction  against  a  combina- 
tion of  railway  employes  to  obstruct  railroad  commerce.  In  re  Debs,  158  U. 
S.  564.  It  also  prevents  the  formation  of  pools  and  traffic  combinations 
among  railroads,  the  direct  tendency  of  which  is  to  limit  competition, 
whether  reasonable  or  unreasonable  (United  States  v.  Trans-Mo.  Freight 
Assn.,  1896,  166  U.  S.  290;  United  States  v.  Joint  Traffic  Association,  1898, 
171  U.  S.  505 ;  also  such  combinations  as  directly  affect  the  sale  of  products 
that  are  to  cross  state  lines,  1899,  United  States  v.  Addyston  Pipe  &  S.  Co., 
175  U.  S.  211,  infra,  p.  1535;  1899,  Lowry  v.  Tile  M.  &  G.  Assn.,  98  Fed.  Rep. 
817;  1902,  Bement  v.  National  Harrow  Co.,  —  U.  S.  — ,  Adv.  June  16,  1902, 
p.  747. 

As  to  constitutionality  of  the  anti-trust  acts:  That  they  are  constitutional, 
see,  1900,  State  v.  Schhtz  Brewing  Co.,  104  Tenn.  715,  78  Am.  St.  Rep.  941; 
1901,  In  re  Davis,  168  N.  Y.  89,  61  N.  E.  118. 

That  they  are  unconstitutional,  see,  1901,  Niagara  Fire  Ins.  Co.  v.  Cornell 
(C.  0.  Neb.),  no  Fed.  816;  1902,  Connolly  v.  Union  Sewer  Pipe  Co.,  —  U.  S. 
— ,  22  Sup.  Ct.  Rep.  431 ;  1902,  Brosvn  v.  Jaco'  s  Pharmacy  Co.,  115  Ga.  429,  41 
S.  E.  553;  1902,  State  v.  Shippers  Compress  Co.,  —  Tex.  Civ.  App.  — ,  67  S. 
W.  1049;  1902,  State  v.  Waters-Pierce  Oil  Co.,  —  Tex.  Civ.  App.  — ,  67  S.  W. 
1057. 

5.  Bibliography:  See  "The  Bibliography  of  Commercial  Trusts,  Law  Liter- 
ature of  Trust  Combinations,  Monopolies,  etc.,"  by  Wm.  H.  Winters,  7  Ry.  & 
Corp.  L.  J.  236  (1890) ;  2  Beach  on  Private  Corporations,  §  856,  note  1 ;  note, 
23  Abb.  N.  0.  317.  See  also,  especially,  Cook  Corporations,  §§503a-603d: 
Ellidtt  Corporations,  §§  172-179. 
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See  People  v.  N.  R.  Sugar  Ref.  Co.,  I2i  N.  Y.  582,  i8  Am. 
St.  R.  843,  supra,  p.  100. 
Note. — See  note  to  preceding  case,  and  also  note,  supra,  pp.  109,  963,  966. 
62— WiL.  Cases. 


IC 
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Sec.  280.      (^)  Incorporated  trusts. 

DISTILLING  AND  GATTLE  FEEDING  COMPANY  v.  PEOPLE.' 

-1895.      In  the  Supreme  Court  of  Illinois.     156  111.  Rep.  448- 
492,  47  Am.  St.  R.  200. 

[^^uo  warranio  against  the  distilling,  company.  Defendant  filed  a 
numiber  ot  pleas,  to  all  of  which  demurrers  were  sustained,  and  the 
defendant  electing  to  abide  by  its  pleas  judgment  of  -ouster  was 
rendered  against  it,  from  which  this  appeal  is  taken.  The  people  al- 
leged that  in  1887,  five  corporations  of  Illinois,  one  of  Missouri,  one 
of  Ohio,  with  a  partnership  and  an  individual  of  that  state,  all  en- 
gaged in  distilling,  executed  an  agreement  "to  form  a  trust  to  be 
known  as  the  nistillers'  and  (Rattle  Feeders'  Trust,  for  the  purpose  of 
(K.  securing  intelligent  co-operation  in  the  business  ot  distilling  spirits, 
■  etc.,  by  creatmg  nine  trustees  (named  tor  the  tirstyear,  to  be  elected 
annually,  by  the  certificate  holders),  who  were  required  to  prepare 
trust  certificates  of  $100  each,  to  be  issued  to  shareholders  in  the 
various  corporations  in  lieu  of  all  their  shares  of  stock  which  (except 
enough  to  qualify  a  minority  of  the  directors  in  each  company)  was  to 
be  assigned  absolutely  to  the  trustees  (but  without  power  of  sale), 
thereby  enabling  them  to  exercise  supervision  over  the  various  cor- 
porations entering  into  the  trust,  with  power  to  elect  themselves  di- 
rectors'of  such  companies  if  found  desirabfe :  also  with  power  to 
purchase  stock  in  other  distilling  companies  and  issue  trust  certificates 
therefor;  to  receive  and  distribute  all  dividends  declare^r- in  proporj 
Hon  to  trust  certificates  helH  ;  that  each  corporation  conVeyed  its  real 
estate  to  some  person  tobe  held  in  trust  tor  its  shareholders,  which 
frustee  leased  the  property  back  to  the  corporation  tor  twenty-five 
"years,  the  period  for  which  the  trust  was  to  exist ;  that  within  a  yeai  - ' 
alFer  this  agreement  was  entered  into,  eighty-one  distilleries  (in- 
cluding twenty-two  in  Illinois),  had  been  drawn  into  the  trust. 
and  the  trustees  held,  owned .  and  controlled  the  capital  stock, 
business  and  tranchises  ot  all  ot  such  corporations;  that  in  1890 
It  was  determined  to  change  the  organization  from  a  trust  to  a 
corporation,  and  the  trustees  were  directed  to  incorporate  the  Distill- 
ing and  Cattle  Feeding  Company  in  Illinois,  with  $35,000,000  capital 
stock,  the  shares  to  be  of  $100  each,  and  to  be  exchanged  share  for  share 
for  trust  certificates,  and  the  latter  canceled ;  that  the  trustees  were 
>  also  directed  to  transfer  all  their  rights  as  trustees  to  the  new  corpora- 
tion, and  also  cause  the  various  separate  companies  (of  each  of  which 
the  trustees  formed  a  majority  of  the  directors)  to  convey  all  their 
property  of  every' kind  to  the  new  corporation  ;  Ttliat  all  of  this  was 
done  by  organizing  the  company  under  the  Illinoislaw.  "to  carry  on 
a"general  business  of  distilling,  redistilling  andl^ctitying  high  wings, 
ajcohol,  spirits,  gins  and  whiskies  of  every  kind  and  description,  and 
deal  in  the  same  in  the  state   of  Illinois  and   elsewhere,   and  owning 

'  Statement  of  facts  much  abridged;  only  part  of  opinion  given. 
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the  property  necessary  for  that  purpose ; ' '  also  to  deal  in  cattle,  to 
malt  and  tkal  in  malt,  and  "do  any  other  business  incident  to  the 
main  purpose  of  this  corporation,"  the  principal  office  to  be  located 
at  Peoria ;  that  the  nine  trustees  subscribed  for  all  the  stock,  elected 
themselves  directors  and  then  caused  the  stock  to  be  exchanged  and 
conveyances  to  be  made  as  directed  and  thereby  continued  to  retain 
control  of  said  corporations;  that  other  distilleries  had  been  acquired, 
many  of  them  dismantled  and  discontinued  so  that  in  t8q2  it  oyyjied 
and  controlled  over  qi^  percent,  of  the  distilling  business  of  the  United 
States,  and  by  a  system  ot  rebates  ot  7  "cents  per'  gallon,  payable  "at 
the  end  of  six  months  to  every  purchaser  who  had  in  the  meantime 
purchased  of  no  other  seller,  and  otherwise,  had  destroyed  all  compe- 
tition in  its  products;  and  that  all  the  foregoing  had  been  done  for  the 
purpose,  with  the  intent,  and  with  the  effect  of  raising  prices,  prevent- 
ing competition  and  creating  a  monopoly  in  the  production  and  sale 
of  its  products. 

The  pleas  admitted  substantially  all  the  allegations  relating  to  the 
formation  of  the  tru«t  and  the  corporation,  the  dismantling  of  distiller- 
ies and  the  allowance  of  rebates,  except  such  as  charged  a  scheme  for 
the  purpose  or  with  the  effect  of  preventing  competition  arid  creating 
a  monopoly,  all  of  which  were  denied  in  detail,  as  was  also  denied  all 
allegations  of  the  continued  existence  and  control  of  the  former  cor- 
porations by  the  defendant.  On  the  other  hand  the  pleas  alleged  that 
the  defendant  used  its  franchises  and  powers  by  virtue  of  its  charter 
alone,  and  that  after  its  incorporation  it  purchased  the  various  plants 
for  a  valuable  consideration  for  the  purpose  of  utilizing  them  in  its 
authorized  business ;  that  each  corporation  had  by  the  unanimous 
direction  of  its  shareholders  sold  all  of  its  property  of  every  kind  to 
the  defendant,  and  had  directed  that  all  of  its  stock  be  canceled  by  its 
directors,  and  the  charter  be  surrendered  to  the  state,  all  of  which  was 
alleged  to  have  been  done ;  that  at  the  time  when  the  purchases  were 
made  the  producing  capacity  of  all  plants  was  at  least  four  times  the 
demand,  and  forty-eight  of  the  plants  had  long  been  idle,  and  por- 
tions of  their  machinery  useless,  but  that  such  as  could  be  was  used 
in  fitting  up  such  distilleries  as  were  necessary ;  and  that  the  sole  pur- 
pose of  the  defendant  was  to  meet  the  demand  of  the  public  and  secure 
only  fair  remuneration,  and  not  to  enhance  prices,  nor  create  a  mo- 
nopoly, nor  prevent  other  parties  from  engaging  in  the  business,  and 
that  in  fact  it  never  had  produced  more  than  65  per  cent,  of  the  de- 
mand, and  there  were  then  eighteen  distilleries  capable  of  producing 
two-thii-ds  of  the  entire  demand,  with  which  the  defendant  was  then 
in  active  competition.] 

Mr.  Justice  Bailey  [after  holding  the  "trust"  preceding  the  corpo- 
ration had  been  illegal  upon  the  authority  of  State  v.  Neb.  Dist.  Co., 
29  Neb.  700;  State  v.  Standard  Oil  Co.,  49  Ohio  St.  137;  People  v. 
N.  R.  S.  R.  Co.,  54  Hun  354,  121  N.  Y.  578,  sufra,  p.  100;  Rich- 
ardson V.  Buhl,  77  Mich.  632;  People  v.  Chicago  Gas  Trust  Co., 
130  111.  26S,  infra^  p.  1054]  proceeds:  »  «  * 
/  But  the  defendant  contends  that,  while  this  may  all  be  so,  the  change 
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in  organization  from  an  unincorporated  association  to  a  corporation,  and 
iKF^ESge-iw— tEe_mode_at  bplding  th£_djstjllery"p"roperties  of  tKe^a- 
rious  corporations  formerly  belonging  to  the  trust,  by  surrendenhg  the 
stQ£k_of_die  corporations,  by  means  of^~wKich  the  conTFor"orThose 
properties  was' formerly  maintained,  and  having  the  brogerties  them- 
selves transferred  and  conveyed  directly' to  the  defendant  corporation, 
hay^  purged  the  _coaibJ.nation,,.of  its  illegality.  It  must  be  admitted 
that  tbese  changes,  so  far  as  they  have  any  effect  upon  the  rights  or 
interests  of  the  former  stockholders  in  those  corporations  or  of  the 
public,  are  formal  rather  than  substantial.  The  same  interests  are 
controlled  in  substantially  the  same  way  and  by  the  same  agencies  as 
before.  The  nine  trustees  of  the  trust  who,  as  the  holders  of  all  the  cap- 
ital stock  of  the  corporations  and  as  a  majority  of  the  directors  of 
each,  controlled  such  corporate  property,  became  the  subscribers  for 
all  the  stock  of  the  new  corporation,  and  its  board  of  directors.  The 
conveyance  and  transfer  of  the  properties  of  the  constituent  companies 
to  the  new  porporation  was  merely  a  transfer  by  the  trustees  to  them- 
selves, though  in  a  slightly  different  capacity,  and  the  former  stock- 
holdei's  in  the  constituent  companies  simply  exchanged  their  trust 
certificates,  share-  for  share,  for  stock  in  the  new  corporation.  That 
corporatiQnJ:hus-suxx,eeds-to.  the  trust,  arid  its  operation_s  are  to  be  car- 
ried on  in  the  same  way,  for  the  same  purposes  an3'Ej  the  same  agen- 
/.cie§~as^efore.'  The  trust,  then,  being  repugnant  to  public  policy  and 
j/illegal,  it  is  impossible  to  see  why  the_,s_anie  j§„not,  true_ofjthe_£orpo- 
<S-ration  wlfrcii_su^ceeds  to  it  and  takes_its-place.  The  control  exercised 
over  the  distillery  business  of  the  country — over  production  and  prices 
— and  the  virtual  monopoly  formerly  held  by  the  trust,  are  in  no  de- 
gree changed  or  relaxed,  but  the  methods  and  purposes  of  the  trust 
are  perpetuated  and  carried  out  with  the  same  persistence  and  vigor 
as  before  the  organization  of  the  corporation.  There  is  no  magic  in  a 
cor£oraj£-oj:gaaizati<Miawhi£h_can  purge_  the  trust^sfilienie^aLits. illegal- 
ity, and Jt.r£maias.,as_xssentially  opposed  to. -thfi..  principles  of.  sound 
pubIic^policy_as  jaJien  the  trust  was  in  .existence.  It  was  illegal  be- 
fore and  is  illegal. still,  and  for  the  same  reasons.  '  " ' 

Buf  it  is  urged  that  the  defendant,  by  its  charter,  is  authorized  to 
purchase  and  own  distillery  property  and  that  there  is  no  limit  placed 
upon  the  amount  of  property  which  it  may  thus  acquire.  By_itgcer- 
tificate  of  organization  it  is  authorized  to  engage  in  a  general  distiH^ 
ery_l5iisiness  in  Illinois  and~elsewlrer67  ?>nd  to  own  the  -property  neces- 
sary for  that  purpose.  It  should  be  remembered  that  grants  of  power 
in  corporate  charters  are  to  be  construed  strictly,  and  that  what  is  not 
clearly  given  is,  by  implication,  denied.  The  defendant  is  author- 
ized to  own^uch  property  a^is  necessary  for  carrying  on'its^stlllery 
business,  and  no  more.  Its  power  to  acquire  and  hold  property  is 
limited  to  tjhat.  purpose,  jind~il~Kas  ntr  powerr-by  its -charter,  to  enter 
upon  a  scheme  of  getting  into  its  hands  and  under  its  control  all,  or 
substantially  all,  the,  distillery  plants  and  the  distillery  busifies^pf  the 
coiintry,  'for  the  purpose,  of  controlling  production  aud_pxice§,  of 
crushing  out  competition,  and  of  estaHli'sliihg  a  virtual  monopoly  in  that 
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business.  Such  purposes  are  foreign  to  the  powers  granted  by  the 
chgrferT  Acquisitions  of  'property~tcr  such  extent  and  for  such  pur- 
pose do  not  come  within  the  authority  to  own  the  property  necessary 
for  the  purpose  of  carrying  on  a  general  distillery  business.  In  ac- 
quiring distillery  propprtres  in  the  manripr  and  for  thepuTOOSes  shown 

by  the  information,  the  defendant  has  not  only  misused  "and  abused 
thejpwersgTanTedi^byjIl^charter,  but  has  usurped  and  exercised  pow- 
ers noFcorrEerred  by,  but  which  are  wholly  foreign  to,  thatih'stfument. 
It  has  thus  rendered  itself  liable  to  prosecution  by  the  state  by  quo 
warranto^  and  we  are  of  the  opinion  that,  upon  the  facts  shown  by 
the  information,  the_judgment  of  ouster  is  clearW  warranted.  It 
will  accordingly  be  affirmed.  " 

Judgment  affirmed. 

Note.  See  next  case,  and  note  to  People  v.  N.  E.  Sugar  Ref.  Co.,  supra, 
p.  109 ;  also,  note  to  section  278,  supra;  1903,  State  v.  Armour  Packing  Co.,  — 
Mo.  — ,  61  L.  R.  A.  464;  1904,  Northern  Securities  Co.  v.  U.  S.,  193  U.  S.  197. 


Sec.  281.    Same. 

TRENTON  POTTERIES  COMPANY  v.  OLIPHANT  Et  Al.> 

1899.  In  the  New  Jersey  Court  of  Errors  and  Appeals. 
58  N.  J.  Eq.  507,  78  Am.  St.  R.  612,  43  Atl.  Rep.  723-730, 
46  L.  R.  A.  255.        ■ 

[Billbythe  Potteries  Company,  a  New  Jersey  corporation,  against 
the  aeJenaants,"t&'bwriers  of  the  DelaTSaxeirPotteries,  to  enjoin  them 
from  engaging  directly, or, indirectly  jja.the_busijness_of3manu|acturing 
poitery  _within_  any  state  .-of _theU£n^  States  (except  Arizona  and 
Nevada)  for  fiftyyears.  In  ilS^o.  ttiere'were  nine  pottery  factories 
engaged  in  manufacturing  of  sanitary  pottery  in  the  United  States, — 
seven  in  Trenton,  N.  J.,  one  in  Baltimore,  Md.,  aftd  one  at  Tiffin,  O. 
The  eight  eastern  potteries  had  formed  the  American  Sanitary  Pot- 
teries Association,  for  the  purpose  of  securing  uniform  prices  of  their 
wares,  to  be  fixed  by  the  vote  of  a  majority  (each  having  one  vote), 
and  by  which  all  were  bound  to  sell.  About  this  time  a  New  York 
promoter  "undertook"  to  organize  them  into  a  corporation  to  control 
the  manufacture  of  sanitary  pottery.  He  sought  and  obtained  options 
from  five  of  the  Trenton  potteries,  including  the  defendant,  whereby 
each  of  them  agreed  to  sell  all  of  its  property  and  processes  of  everv 
kind  to  the  promoter  or  his  assignee,  and  covenanted  that  it  would 
not,  for  the  period  of  fifty  years,  either  directly  or  indirectly,  engage 
in  the  pottery  business,  within  any  state  of  the  United  States  (except 
Arizona  and  Nevada).  TVipsp  fivp  npHoj^c  were  those  of  thp  potteries 
manufacturing  about  seventy-five  per  cent,  of  the  p7o3uct,  and  by 
,  ttrgiTvote  they  wefe  able  to  control  the  nxmg  or  prices  by  the  assocTa-  _ 
tion.  After  these  options  were  obtained,  they  were  assigned  by  the 
promoter  to  the  Trenton  Potteries  Company,  organized  in  New  Jer- 
sey with  a  capital  of  $1,750,000  common,  and  $1,250,000,  preferred 
'  Statement  greatly  abridged,  and  only  that  part  of  the  opinion  as  to  the 
validity  of  the  corporate  existence  and  ownership  is  given.  • 
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Stock,  "to  manufacture,  sell,  and  trade  in  pottery  and  earthenware, 
and  other  like  products,  and  in  all  materials  commonly  or  conven- 
iently used,  manufactured,  bought  and  sold  in  connection  therewith, 
or  necessary,  or  convenient  in  and  about  the  transaction  of  the  said 
business."  This  company  was  formed  after  the  options  were  secured, 
and  in  pursuance  thereof  the  property  of  these  potteries  was  conveyed 
to  it,  together  with  the  covenants  not  to  engage  in  business,  and  pay- 
ment therefor  was  made  partly  in  cash  and  partly  in  stock  in  the  new 
company.  After  coming  into  possession  of  the  five  potteries,  this 
new  company  continued  to  operate  them  as  separate  concerns,  and 
kept  its  right  to  five  votes  in  the  American  Sanitary  Potteries  Asso- 
ciation, thereby  controlling  it  for  several  years,  although  at  the  time 
this  suit  was  brought,  the  association  had  broken  up. 

The  defendants  herein— -the  partnership  nwnir^g  the  Delaware  pot- 
teries — afterward  organized  a  corporation  to  be  located  in  JNew  Jersey, 
an3  to  engage  in  the  manufacture  and  sale  of  sanitary  pottery,  in  ac- 
tive competition  with  the  complainants.  _^he  defense  made  was  that 
the  contract  "not  to  engage  in  business  vyas  in  unlaWftrJTestraint  of 

obraiiiing_a  monopoly  of  the  manufacture  and  sale  of  sanitary  ware. 
a  necessTty^nSeJ!!!^^  that'  the  '^'^^^^^^j^^C^^^^^J^^  V>n.ginpss 

were  in  aid  of  this  unlawful  purpose,  and  therefore  void."  Vice- 
Chancellor  Greysolield,  aiT3" dismissed' TGenBill  (39  Atl.  Rep.  923), 
From  this  decision  an  appeal  was  taken.] 

ii  Magie,  C.  J.,  «  *  *  [^fter  holding  that,  though  a  contract  in 
general  restraint  of  trade  was  void,  the  words  "within  any  state  of  the 
United  States  except  Arizona  and  Nevada,"  were  a  short  way  of 
enumerating  the  states,  and  the  contract  was  valid  in  those  states 
where  reasonably  necessary  to  protect  the  purchaser,  though  it  might 
be  void  elsewhere;  that  the  Sanitary  Potteries  Association,  with  its 
power  of  fixing  prices  was  unlawful  as  against  public  policy]  pro- 
ceeds:    *    *    * 

It  is  further  urged  that  the  simultaneous  contracts  procured  by  ap- 
pellant create  or  tend  to  create  a  monopoly,  because  they  stipulate  for 
the  removal  of  many  competitors  in  the  business  of  manufacturing 
sanitary  pottery  ware.  T^e  owners  of  five  of  the  eight  potteries  in 
Trenton  manufacturing  that  kind  of  ware  (anH'ffiere  werFbCTt'Sw,  if 
more  than  one,  elsewhere)  thereby  agreed  not  to  engage  in  that  busi- 
ness for  a  long  period  of  time,  and  .oyer  a  great- extent  of-country. 
The  engagement  of  respondents  in  that  respect  has  been  found  not  to 
be  an  improper  restraint  of  trade,  nor  inimical  to  public  policy  on 
that  ground,  but  a  contract  partially  enforceable  upon  respondents,  if 
not  btherwise  objectionable.  The  engagements  of  the  other  vendors 
who  sold  their  properties  and  business  to  appellant  are  similar  in 
terms  to  that  entered  into  by  respondents,  and  furnish  a  reasonable 
protection  to  appellant  of  the  business  and  good  will  purchased  by  it 
of  each  of  them.  Each  .sale  and  each  incidental  contract  against 
competition  are,  for  reason  before  given,  unobjectionable.  Are  they 
rendered  objectionable  by  the  fact  that,  being  simultaneously  made, 
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they  excluded  from  engaging  in  the  business  of  manufacturing  sani- 
tary pottery  ware  so  large  a  proportion  of  those  previously  engaged 
in  that  manufacture  ?  It  is  to  be  observed  that  the  contracts  of  re- 
spondents and  the  other  vendors,  to  appellant,  restricted  them  from 
engaging  in  the  business  of  manufacturing,  not  sanitary  pottery  ware 
alone,  but  all  pottery  ware.  The  proofs  show  that  a  large  number 
of  persons  are  engaged  in  manufacturing  pottery  ware  in  various 
parts  of  the  country,  and  that  the  contracts  in  question  would  exclude 
from  competition  a  very  small  proportion  of  them.  But  as  the  proofs 
also  show  that  the  main  purpose  of  appellant  was  to  engage  in  the 
manufacture  of  sanitary  pottery  ware,  I  have  stated  the  proposition  in 
a  more  restricted  form.  Whether  sanitary  pottery  ware  has  become 
a  necessity  of  life,  is  open  to  question.  It  is  certain  that  many  per- 
sons manage  to  exist  without  using  it.  But  if  its  use  is  of  importance 
to  health  and  comfort,  and  a  considerable  and  increasing  number  of 
persons  desire  to  acquire  and  use  it,  the  public  may  have  such  an 
interest  in  its  manufacture  and  sale  that  public  policy  will  justify  judi- 
cial interference  and  refusal  to  enforce  illegal  combinations  to  en- 
hance its  price.  The  elimination  of  competition  may  .produce  that 
result.  The  contracts  in  question  were  not  intended  to  withdraw, 
and  do  not  appear  to  have  withdrawn,  from  work  a  single  workman^ 
in  that  industry.  They  restrain  a  comparatively  smjll_^,£jijab,er  of«^ 
capitalists^  who  had  pr£L!dcuiJsdv--emplov&dLtnS"ca^^  : 

factoTeiTroin  continuing  so  to  do.     The  entire  rapital  pj^thf- -"*"*"  try  V 
except  thejH1irTreeTQLE''egiplQypd,  i,n  f);\e  man.ii.fa!<itj.i,i:e..  \ 

~T'here  se^ms  ^n  grminri  fnr  f]ip.  claim  fhat  we   should   refuse   tO  en-  a 
■  force  respondents'   r.ontraxit.s-Ji:|t-ia.^j.ru^tion7wFen-the   proofs   furnish 
-no  reason  JQXjJihfLb^iisLihat  the  .pjajalicwil-l  suffer  if  they^are<  held  to 
their  bargainsTyThe  contemporaneous  contracts  were  all  made  as  in- 
ciSental  to  the  sale  and  purchase  of  competing  concerns  engaged  in 
the  manufacture  of  sanitary  pottery  ware.     They  were,  as  we  have 
seen,  reasonably  appropriate  to  the  protection  of  the  purchaser  in  each 
case.     While  contracts  to  restrain  or  limit  competition  in  the  produc- 
tion of  that  ware  may  be  repugnant  to  the  public  interest,  such  a  re- 
straint or  limit  may  result  from  contracts  which  the  courts  are  bound 
to  enforce.     A  person  engaged  in  any  manufacture  or  trade,  having 
the  right  to  acquire  and  possess  property,  and  to  do  with  it  what  he 
chooses,  may  lawfully  buy  the  business  of  any  of  his  competitors. 
His  first  purchase  would  at  once  diminish  competition.     If  he  con- 
tinued to/purchase,  each  succeeding  transaction  would  remove  another 
■competitor.     If  his  capital  was  large  enough  to  enable  him  to  buy  the 
business  of  all  competitors,  the  last  purchase  would  completely  ex- 
clude competition,  at  least  for  a  time.     But  in.the  ahs£Jicg_ofJe^sIa- 
tive  restrictions,  if  such  could  be  imposed,  upon   the  acquisitiao-of 
-spgh-ff-outiitv,  aiij|^fS"^sewhen  so_acquired.  courts~couid  impose  no 
limitation.      They~would  Be  obliged  to  enforce  such  contracts,  not- 
withstanding the  effect  was  to  diminish,  or  even  to  exclude,  competition. 
But  appellant  is  a  corporation,   and   not  an  individual.     Corpora- 
tions, however,  may  lawfully  do  any  acts  within  the  corporate  powers 
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conferred  on  them  by  legislative  grant.  Under  our  liberal  corpora- 
tion laws,  corporate  authority  may  be  acquired  by  aggregation  of  in- 
dividuals, organized  as  prescribed,  to  engage  in  and  carry  on  almost 
every  conceivable  manufacture  or  trade.  Such  corporations  are  em- 
powered to  purchase,  hold,  and  use  property  appropriate  to  their  busi- 
ness-. They  may  also  purchase  and  hold  the  stock  of  other  corpora- 
tions. Under  such  powers  it  is  obvious  that  a  corporation  may 
purchase  the  plant  and  business  of  competing  individuals  and  con- 
cerns. The  legislature  might  have  withheld  such  powers,  or  imposed 
limitations  upon  their  use.  In  the  absence  of  prohibition  or  limita- 
tions on  their  powers  in  this  respect,  it  is  impossible  for  the  courts  to 
pronounce  acts  done  under  legislative  grant  to  be  inimical  to  public 
ypoHcy.  The  grant  of  the  legislature  authorizing  and  permitting  such 
,  /acts  must  fix  for  the  courts  the  character  and  limit  of  public  policy  in 
/  that  regard.  ^  follows  that  a  corporation  empowered  to  carry  on  a 
'  particular  business  mayTawfully  purchase  the  plant  and  business^^ 
competitor5;"'altTiough  "such  purchases  mavT!ttmiMsfa'T3?["fof''a  time,  at 
leastj-Ttestroy'comgetition.  Contracts lEor  suclTpiiT^cfiases  can  not  be 
refused~eniorcerhent.  y^Since  contracts  by  individuals,  and  by  corpora- 
tions having  legislatiw  authority,  for  the  purchase  of  competing  plants 
and  business,  may  be  made,  and  are  enforcible,  although,  as  a  result 
thereof,  competition  is  diminished  or  temporarily  destroyed,  it  further 
follows  that^^aotL^'^ts  reasonably  required  to  make  sucti  pTn-pViagps . 
effective  by  proteotinpf  th:e  purchaser  in  the  use  and  enjoyment  of  the  ji 
^hing  piirriiaspd^an  not  bp  d^clfirprl  1^^*^"  rrytvrl-f  tn  hp-iapn^m^nTtf^  jl 

NDublic  policy.  jK\re  interference  with  competition  resulting  fi'om  such  ' 
purchases  under  legislative  permissioii  being  found  not  to  invalidate- 
contracts  for  such  purchases,  the  like  interference  by  contracts  reason- 
ably required  for  the  protection  of  the  purchaser  can'  not  be  held  to 

■  invalidate  them. 

Decree  modified.     Lippincott  and  Hendrickson,JJ. ,  dissent. 

Note.    See,  preceding  case,  and  cases  cited  in  note  to  People  v.  N.  K.  Sugar 
Ref.  Co.,  supra,  p.  109. 


Sec.  282;  (7)  ^Consolidation. 

(a)  Power  toconsolidate . 

CLEARWATER  v.  MEREDITH  Et  Al.> 

\  ■ 

1863.     In   the   United    States   Supreme   Court,     i    Wallace's 

(68  U.  S.)  Rep.  35-43. 

[Clearwater,  in  1853,  sold  a  tract  of  land  to  Meredith  and  others 
for  $10,6007  taking  Ttrpay  theref6f^200^~sTiares''  iiT'tnie'S.  X.~RT"Co., 
which  fvlereSRth  and  his  associates  guaranteed~Iwould  be'  w6r'EE~$5o 
per'Shafe  (^."e.,  the"  par  "value),  in  Cincinnati,  O.,  on  Oct.  i,  1855. 
In  1854,  the  S.  L.  R.  Co.;  by  authority  of  lfn)r,"and  with -ttre' consent 

. ,    '  Statement  of  facts  abridged.    Arguments  and  part  of  opinion  omitted. 
r  ..A  .  '_ 
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of  its  stockholders  and  directors,  was..co.nsolidated  with  another  rail- 
Yoad  coTTTpanyT"  Oct.'  i,  1855,  having  arrive^'anTpasseSTand  Clear- 
v\faterT5onsidering  his  stock  was  not  worth  $50  per  share,  sued  on  the 
guaranty.  The  defendants  pleaded  that  the  consolidation  of  the 
companies  necessarily  destrdye2;,3id  rendered-  worthless  the  -stock, 
that_Jplaintiff  consented  to  this  and  so  could  not  now  complain.  Judg- 
ment Felow  for  defendarits.]  """""    •      ■ 

Mr.  Justice  Davis.  *  *  *  if  X^ieaJ^water^was.  a  .consenting/ 
party  to  a  proceeding  whichj^of  itself,  put  it  out  of  the  power  of  theV 
d el e n danTsl t oTp e r f o r m  their  contract,  \ie  can  not  recover,  for  "prom- 
isors  •w\\]  Ijp  flisch^Vffed  from  all  liability  when  the  non-performance  ' 
of  their  obligatiQn,iaaaasgd  J?Y  the  ACt  .or  the,. fault  xjf  J;hfi„other  -ebn- 
tractingparty^' ' 

TheTJlncinnati,  Cambridge  and  Chicago  Short  Line  Railway  Com- 
pany, whose  stock  was  guaranteed,  was,  as  stated  in  the  pleadings, 
organized  under  a  general  act  of  the  state  of  Indiana,  providing  for 
the  incorporation  of  railroad  companies.  This  act  was  ppggprl  IVfj^y 
TT.  i8c;2.  ^nd  contained  no  provision  permitting  railroad  corporartions 

to   rnnsolidate   ttl""'   °'^"'~^  '<-  '"""   rptiriuj   h»    cpgn   rnqt   rhf.   tntprpcfe    nt 

tne  puDlic,'  as  well  as  the  perfection  of  the  railway  system,  called  for 
the  exercise  of  a  power  by  which  different  lines  of  road  could  be 
united.  Accordingly  on  the  23d  of  February,  1853,  the  general  as- 
sembly  of  Indiana.pa£aed  an  act  allowing  any  railway  company  that 
had  been  organized  to  intersect  and  unite  their  road  vvith  any  other 
road  constructed jof  in  progress  of  construction,  and  to  merge  and  con- 
solidate, their  stock,  and  on  the  4th  of  March,  1853,  the  privileges  of 
the  act  were  eictended  to  railroad  companies  that  should  afterwards 
hs^prgnnized. 

2%eJ>oiuer  of  the  legislature  to  confer  such   authority_j:an  not  be\ 

questioned^ 'ahW'tffithout''ihe  authority  railroad  corporations  organ-  ' 

izedseparateiy  could  not  wieTg^jznd''consofi3ate  their  IhTeresfs.    Bui 
in  confprf'iMd-  the  iy.?J.tkoritv,  the  legislature  ne^p-r  intended  to  comffJi 
a  dissenting 'stockholder  to  transfer  his  interest  Jbecaicse  a  maioritVy 
7tf  tM  SlJcfflolders  consented  to  the  consolidation,     ^ven  if  the  legis- 
/nt,jfp  hyr^  ■>y>r,'^fp.<!tp.d,in.    nhmm.i.<;    fur-hose  tod.n    ^  tM   nA   Tnould  \ 
Tave  be^iTtlle^al^f^r^if.  ^Z'^lf   fiJjlJS   rVfj^g'^';^  th-^SynEB^nfinn  ff  a^ 
cagg£aci>-    inere  was  no  reservation  of  power  in  the  act  under  which! 


ffie  Cincinnati,  Cambridge  and  Chicago  Short  Line  Railway  ^as  or 
ganized,  which  gave  authority  to  make  material  changes  in  the  pur 
poses  for  which  the  corporation  was  created,  and  without  such  a  res 
ervation  in  no  event  could  a  dissenting  stockholder  be  bound. 

When   any  person  takes  stock  in  a  railroad  corporation,   he  has  f 
entered  into  a  contract  with  the  company  that  his  interests  shall  be  , 
subject  to  the  direction  and  control  of  the  proper  authorities  of  the  s 
corporation   to   accomplish  the  object  for  which  the   company  was  f 
organized.     He  does  not  agree  that  the  improvement  to  which   he 
subscribed  should  be  changed  in  its  purposes  and  character,  at  the  will 
and  pleasure  of  a  majority  of  the  stockholders,  so  that  new  responsi- 
bilities, and  it  may  be  new  hazards,  are  added  to  the'original  under- 
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taking.  He  may  be  very  willing  to  embark  in  one  enterprise,  and 
unwilling  to  engage  in  another ;  to  assist  in  building  a  short  line  rail- 
way, and  averse  to  risking  his  money  in  one  having  a  longer  line  of 
transit. 

But  it  is  not  every  unimportant  chang^_w-hich  would  work  a  disso- 
lut"iorr"oi~fhe  coiftract.  ~  It  must  be  such  a  chang'e  that  a  new  and  clitj:_ 
ferent  business  is  superadded  to  the  original  nnrlerta^injy.y)r 'ihe  act  ot 
the  legislature  or  Indiana  allowing  railroad  corporations  to  merge 
and  consolidate  their  stock,  was  an  enabling  act — was  permissive, 
not  mandatory.  It  simply  gave  the  consent  of  the  legislature  to 
whatever  could  lawfully  be  done  and  which  without  that  consent 
could  not  be  done  at  all.  By  virtue  of  this  act  the  consolidations  in 
the  plea  stated  were  made.  Clearwater,  before  the  consolidation, 
was  a  stockholder  in  one  corporation  created  ior  a  given  purpose. 
After  it  he  was  a  stockholder  in  another  and  different  corporation, 
with  other  privileges,  powers,  franchises  and  stockholders.  The 
effect  of  the  consolidation  '■'■was  a'  dissolution  of  the  three  covpora- 
iions,  and  at  the  same  instant  the  creation  of  a  netv  corporation  ■with  I 
property,  liabilities  and  stockholders  ^  derived  from  those  passing  out 
fof  existence."  McMahon  v.  Morrison.^  And  the  act  of  consolida'^ 
tion  was  not  void  because  the  state  assented  to  it,  but  a  non-con sent- 
ing-stOT±teWCT~W5f^"tirscEit^'d^  Glea-rw^ter  "eou-l'd--fairvg'''prevented 
this  consolidation  had  he  chosen  to  do  so  ;  insteacT  of "tEat  he  gave  his 

majority  oT  tH?°stocBnwaerr  of  the  corporation '  6t""wyh'tch'  "he  was  a 
member  had  undertaken  to  transfer  his  interest  against  his  wish,  they 

~would  have  been  enjoined.  There  was  no  power  to  'f^r^fj  him  t-n  join 
the  new  corporation,  and  to  ''tl^lf  .f^^t"' m  1'?  it  ^n  ^h''  anrrpnHpr  of 
his  stock -im^-thg-oWTSmpanv.""  B)^his-o*Mu«ct4ie»Jia&.destroyed  the 
fitock  to  which  the  guaranty  attached,  and  made  himgossiWe,  for  the 
delena'anfsjo  perTormTKeir  ayreemenT.  """  After  tHe^ctof  consolida- 
trnmKe"stock  could  not  have  any  separate,  distinct  market  value. 
There  was,  in  fact,  no  longer  any  stock  of  the  Cincinnati,  Cambridge 

'  and  Chicago  Short  Line  Railway. 

Meredith  and  his  co-defendants  undertook  that  the  stock  should  be 
at  par  in  Cincinnati,  if  it  maintained  the  same  separate  and  independ- 

,ent  existence  that  it  had  when  they  gave  their  guaranty.     Their  un- 

'  dertaking  did  not  extend  to  another  stock,  created  afterwards,  with 
which  they  had  no  concern  and  which  might  be  better  or  worse  than 
the  one  guaranteed.  It  is  not  material  whether  the  new  stock  was 
worth  more  or  less  than  the  old.  It  is  sufficient  that  it  is  another  stock, 
and  represented  other  interests.  *  *  * 
Affirmed. 

^  16  Ind.  172. 
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Sec.  283.    Same. 

IN  THE  MATTER  OF  THE  PROSPECT  PARK  &  C.  I.  RAILROAD  CO.' 


67  N.  Y.  Rep. 


1876.     In  the  Court  of  Appeals  op  New  York. 

371-379- 

[Appeal  from  order  of  lower  court  appointing  commissioners  to  ap- 
praise land  taken  by  the  railroad  company  under  the  railroa(J  act. 
Objection  was  made  to  the  application  i;p_on_the  .^QH^id^ivier  alta^ 
thafthe  company  had  Been  formed  by  the  consolidation  of  two 
companies;'"6ne  of  which  had  the  pOvver  ''to  ISlSSUSMgJSalh  any 
othei'~eOftigany  and  fOftft  a  new^mpany. ' '  but  the  companycon^li— 
dated  with  had  no  charter  authority  to  so  consolidate.  J 

.roLGER,  J.  • — * — * — T"ne  act  ot  1874  (Haw'sof  1874,  chap.  448, 
pp.  591-592,  §  3)  gave  power  to  one  of  the  corporations,  which  now 
together  form  the  corporation  which  is  the  petitioner  in  this  case,  to 
consolidate  with  any  other  like  corporation.  The  point  of  the  appel- 
lants,  that  no  powei-  to  consolidate  is_giyen,t9,thg  other  ot ,  those,  cor- 
porations, IS  without  ettecFi  Power  is  given  t^o  onemfiflHiBftt^fP"  t^v 
\e.  to  form's  consoliclation  with  any  other.    If  can  not  form  a  con- 


a  consolidation 
s  It  finds  anot 


mv  other . 


lor  a  union,  an 


s  anot^r  vyith  wha^hutaTItyte  an,ajiyhtcll Is 
it;  h^gce.  whatever  other  coniB.anv  it  selexts 
"willing  to   ioin  it.  that  other 'companv.  thouyh 


Note.    See  n*t  case. 

Sec.  284.    Same. 

GAINES,  C.  J.,  IN  MORRILL  v.  SMITH  COUNTY. 

1896.     In  the  Supreme  Court  op  Texas.     89  Texas  529,  on  552. 

It  has  been  held  that  the  power  given  to  one  railroad  company  to. 
consolidate  with  any  other  like  company,  without  naming;^any,  autjbor- 
izes_anyother  company  to  con  s^idate  with  it.  (Matter  of  P.  P.  & 
C.  I.  K.  Co.,  67  JN.  Y.~3yT7)'  But  a  contrary  rule  is  recognized  in 
this  state.  Railway  v.  Ru&birrg,  69  Texas  306.  See,  also,  Railway 
V.  Morris,  67  Texas  692.  It  does  not  follow  that  because  the  char- 
ter of  a  railway  company  empowers  it  "til  gfettefal  ISiTgUiige  "to  Con- 
solidate witir~any  ocher  raftroad~"egTHpan.y."  these  words  should  be 
constnied  as  conferring  the  povVer  upon  any  other  company  to  consol- 
idate with  it.  They  reasonably  admit  of  the  construction  that  the 
company  named  is  enipowered  Qnly  toTBmtF'wMr'aHy-TJt'hw^.ee'mpany 

prexiQuslx-^D-Qauced,  the  construction  least"iavor-able.io_the_corciata- 

'  Statement  abridged,  and  only  the  part  of  the  opinion  relating  to  the  single 
point  given. 
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tiQiL.should  control ;  at  all  events,  when  we  attempt  to  adopt  the  con- 
struction insisted  upon  on  behalf  of  Smith  county,  in  respect  to  the 
grant  in  the  charter  of  the  Houston  Tap  and  Brazoria  Railroad  Com- 
pany, we  encounter  a  grave  constitutional  difficulty.  The  contention 
is-tha.t_th£-sp££iaL£liarter_of  the  company  not  only  confers  power  upon 
the,com)3any  to  consolidate  with  any  other  railroad  company,  but  also 
u^on  any  ot h e r "sucFcbjnaQagy^-to  Gonsolidate.|^itE"itli  The  title  of  the  aci; 
is  cleaHy^uffident~to  embrace  the  grant  of  any  powers  to  the  corp- 
pany  incorporated  which  were  appropriate  to  its  purpose.  But  is 
there  anything  in  the  title  that  indicated  that  it  was  one  of  the  objects 
of  the  act  to  confer  power  upon  all  the  railroads  of  the  state  to  consol- 
idate with  that  company?  That  involved  a  distinct  s;rant  and  enlarge- 
ment  of  power  to  every  other  railroad  company  in  the  state,  and  it 
seem^To^  that,  ji---Siich_W-aa3lie_  intent  of  the  legislature,  "it  comes 
within  tEe^  scope_of_the  very  evil  which  was  intended_tQjjfi_siippressed 
by]thsrse£liQn-Io-f--th e— co ustitAiHiSnr  which  3;eqttired-that  the.«b-ject  of 
pv^rjjirf  Iff  pvpressed  in  jtsjjHe..  Giddings  V.  San  Antonip,  47  Texas 
5487Peck  V.  San  Antonio,  51  Texas  490. 

See  preceding  caies 
l'2B5f^f^)  Inxerstate  consolidation. 


RAILROAD  BRIDGE  COMPANY  v.  ADAMS  COUNTY.' 


Supreme 


Court    op 
615-622. 


Illinois.      ^8    111.    Rep. 


1/  rActioti  b^^hexpunty  tocollect  a  tax  upon  the  capital  stock  of  the 
bridge  company.  The  first  section  of  the  tax'law  provlclecl  tor  a  tax 
upon  "the  capital  stock  of  the  companies  and  associations  incprgp- 
rated  under  the  laws  of  this  state."  In  1865,  the  Railroad  Bridge 
Company  was  in£orporated,_i.a-  Illinois, — and  abou't" '  tlirs'Time  j£e 
Quiti'cy  Bmlge  Company  was  incorporated  in  Missouri, — the  JDurpose 
of  both  companies  bfeingto'build  a  bridge  acfPS's  the  "Mississippi  river 
at  Quincy;  in  order  to  do  this  successfully  jt  ^became  necessary  to 
consolidate,  and  this  was  done  by  agreement  duly  filed  in  the  office  of 
the  secretary  of  state  in  each  state,  and  the  consolidation  was  lep;alizad 
by  the  respective  legislatures,  under  the  rrame^ofjSe]^umcy^!anroad 
Bridge  Company.  The-CQrporation  claimed  it  was  not  "a  company 
incorporated  under  the  laws  of  IllinoisT"  A  demurrer  to  this  claim 
was  snfamSdTaml-'jTnllfEHEnrren-dered  for  the  county.  The  company 
appealed.] 

Breese,  J.  •  *  *  But  it  isjaicLby_a£i£ellants,  this  corpora- 
tion,, although  it  jderived  some  of  its  powers  and  in  part  its  corporate 
existence  from  this  state,  derived  an  equal  part  from  the  sovereign 

'  Statement  abridged,  and  only  part  of  opinion  given. 
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statg_of  Missouri,  and  therefore  they  nrp  i"*'   "  mrpnratinn  created 
undeFthe  laws  of  either  state?     To  this  it  is  answered,  and  we  think 

•  satisfactorily,  that  the  legislatures  of  this  state  and*  of  Missouri   can 
\not  act  jointly,  nor  can  any  legislation  of  the  last  named  state  have 

the  least  effect  in   creating  a  corporation  in  this   state.     Hence,  the_ 
/corporate  existence  of  appellants,  considered  as  a  '^°'"P££i^?P_"  of  this 
gSfate^  must  spring  from  the  leg^'islaticfti  ofthis  statfi,  wlTijjj7jR£j];gjpy^ 

_  viggr^eri'of ms  the  'act,     tup  states  of  1Cflmois"fj   \'^' 

^powerlo  unite  in _pass!ng' any  legislative  act.  It  is  impossible ,  in  th£, 
•ytJl'V' liafurgJIIgF^  They  can  not 

«0"luse  tnemselves  mto  as'sucH' create  a  body 

politic  which  shall  be  a  corporation  of  the  two  states,  without  being 
a  corporation  of  each  state  or  of  either  state.     As  ^rgued  by  appellee,^ 
^fhe  only  possihlp  status  of  a  rompi^i^v  acting  iinde.iL.c.hartprs  f^ftm  two  , 
States  is,  that  it  is  an  association  incorporated  in. ^nd-by..&ach^  the/ 
■states,  and  when  artiuf  as  a  rorpgration  in  either  of  the  states  it"'acto\ 
t.  under  the  authpiitv  of  the  charter  of  the  state  in  which  it  is  then  act- 
-i"g,  "nd  that  ffiilv.  the  legislation  of  the  other  state  having  no  opera- 

.ijpn  ^''y""d-'''^J;CTitQTV1i  liinitS  A^^^"  ^'-'  ""t    tinrl   ran  net    imripl-ctan?!-' 

that  appellants  derive  any  of  its  corporate  powers  from  the  legislature 
,  of  the  state  of  Missouri,  but   wholly  and  entirely  derived   from    the 
general  assembly  of  this  state.     Consequently  they  are  embraced  in 
the  first  section  of  the  revenue  act,  above  cited.     «     »     * 
Affirmed. 

*  Kote:  Compare,  1892,  People  v.  N.  Y.  C.  &  S.  L.  E.  Co.,  129  N.  Y.  474;  1898, 
State  V.  Lesneur,  145  Mo.  322;  1892,  Ashley  v.  Kyan,  49  Ohio  St.  504;  and 
eases  in  note  at  end  of  section  288,  4a  and  5a. 


Sec.  286.     (c)   Consolidation  or  merger. 

KEOKUK  AND  WESTERN  RAILROAD  COMPANY  v.  MISSOURI.' 

1894.     In  the  Supreme    Court    of   the    United   States.     152 
United  States  Rep.  301-317. 

[Action  in  Missouri  state,  court  for  collection,  of  taxes.  Jjefendant, 
^consolidated  cornpany,  relied  on  a  charter  exg]aBiiafl_fia£CLtasation, 
appearing  in  the  charter  oI~mie  of  the  original  Missouri  companies  ; 
diiL  uf  which  the  consoliiiaTga  company  haybeeTrfbrrried.    "Before  the  I 


consoli3ation,the„afew  Missouri  constitution   had  expressly  provided 
that"such"^operty_shpuldjiot  be  exempt.'    The  tax  was  levied  after( 
the-  corrsdltdatiori,  and  the  state  court  gave  judgment  for  the  tax.    This^ 
was"attirmed  by  the  supreme"c6urtof^he-state,  and  the  3efendant  sued^ 
out  this  writ  of  error.] 

Mr.    Justice   Brown.     «     *     *     T^   question   in   this   case  is 
whether  the  defendant,  the  Keokuk  and  Western  Kailroad  Company . 

was  entitled  to  the  exemption  of  its  .property  from  taxation  contained 

c — '~~  ~ —  -  -  - 

'  Statement  abridged  and  part  of  opinionjjHiitted.    ^ 
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in  the  original  charter  to  the  Alexandria  and  Bloomfield  RailrOad 
Company,  of  which  road7it_isJhe_successOT~iri  interest. 

3  (i)  it  will  be  observed  that  the  constitutional  provision  upon  which 
the  state  relies  for  the  enforcement  of  this  tax  for  the  year  1886  was 
ajlopted  in  1865,  b'efore  the  consolidation  of  the  Alexandria  and 
Bloomfield  Company,  undeflls  lihilliyed  name  of  the  Alexandria  and 
Nebraska  City  Railroad  Company,  with  the  Iowa  Southeirn  Company, 
which  took  place  in  1870,  and  before  the  completion  of  the  road  in 
1873.  That  the  exemption  from  taxation  contained  in  the  original 
charter  to  the  Alexandria  and  Bloomfield  Company  would  have  con- 
tinued the  full  twenty  years  from  the  completion  of  the  road  in  1872, 
had  such  consolidation  not  taken  place,  is,  for  the  purpose  of  this 
case,  conceded.  Indeed,  it  was  so  held  by  the  supreme  court  of  the 
state,  in  State  v.  Macon  County,  41  Mo.  453.  The  court,  construing 
sections" 3  and  14  of  article  11  of  the  constitution,  held  the  provisions 
of  section  14  to  be  a  limitation  upon  the  future  power  of  the  general 
assembly,  and  not  intended  to  retroact  so  as  to  have  any  controlling 
application  to  laws  in  existence  when  the  constitution  was  adopted. 
See  also.  State  v.  Cape  Girardeau  Railway,  48  Mo.  468 ;  State  v. 
Coffee,  59  Mo.  59;  Atlantic,  etc..  Railroad  v.  St.  Louis,  66  Mo.  228. 
The  question  then  arises  whether  the  Alexandria  and  Bloomfield 
Kai lroM"^oinpanyr wh osegh arteF^onF^ in ed  the "exemp t ion ,  is_^sfill  in 
existence,  or  was_dig§olyed  by  the  "consolidation,  jdH  ¥n"evy  coiyctfa-^ 

'^^on  was  thereby  called  intoTaeine.  which  held  its  property  subject  to 
thfr-eenstitutibnal  provisions  of  186^,  Sehyiiig  the  power  of  tbe  gen- 
eral assembly  ta  exempt  prag^i^^^^^mn  taxation.  In  the  numerous 
cases  which  have  arisen  ttr  this  court  as  to  the  effect  of  a  consolida- 
tion upon  the  existence  and  status  of  the  constituent  corporations,  it 
has  been  held  that  the  question  of  the  dissolution  of  such  corpora- 
tions depended  upon  the  language  of  the  statute  under  which  the  con-, 
solidation  took  place — the  presumption  in  each  case  being  that  each/ 
of  the  two  lines  of  road  will  be  held  respectively  to  the  privileges  andf 

,  burdens  originally  attaching  thereto.  Tomlifison  v.  Branch,  15  Wall.. 
460.     If,  upon  the  one  hand,  the  identity  of  the  prior  corporations  is 

,  jireserved,  an  exernption  trom  taxation  which  one  of  them  possessed, 

[falls  tolhat  portion  of  the  new  corporationTo^wTiich.  under  its 
former  name,  it  had  been  attached.~TF,  upon  the  b,ther.liari^32e,  con- 
solidation worked  a  dissolution  of  the  prior  corporations,  their  former 

^  pri^nleges  and  franchises  dlSO  c:e'ti:sed'  to _TXist;''^^KtTg7^"^he  earliest 

'oflEese  cases,  Philadelphia,  etc.,  K.'  Co.  v.  Maryland,  10  How.  376, 
it  was  held  that  the  Baltimore  and  Port  Deposit  Railroad  Company, 

-_whose  charter  contained  no  exemption  from  taxation,  did  not  acquire 
such  exemption  by  consolidation  with  the  Delaware  and  Maryland 
Railroad  Company,  whose  charter  exempted  the  road  from  taxation, 
"except  upon  that  portion  of  the  permanent  and  fixed  works  which 
might  be  in  the  state  of  Maryland."  A  general  rule  was  laid  dowif 
in  this  case  to  which  -this  court  has  steadily  adhered,  that  the  taxing 
power  of  the  state  shoul3  never  be  presumed  to  be  relinquished,  un- 
less the  intention  to  do  so  be  declared  in  clear  and  unambiguous  terms^ 
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This  case  was  subsequently  reaffirmed  in  the  Delaware  Railroad  Tax, 
iS  Wall.  206. 

In  Tomlinson  v.  Branch,  15  Wall.  460,  it  was  held  that  when  a.. 
railroad  company  to  which,  by  its  charter,  an  exemption  from  taxa- 
tion was  granted,  for  a  limited  period,  was  by  act  of  the  legisla- 
ture "merged"  in  another  company,  which  thereby  became  invested 
with  all  its  rights,  property  and  privileges,  the  exemption  applied  to 
the  property  with  its  limitation  of  time,  and,  although  the  company 
in  which  it  was  merged  had  been  granted  a  perpetual  exemption  from, 
taxation  in  its  charter,  this  perpetual  exemption  would  not  be  extended 
to  property  so  acquired,  without  express  words,  or  necessary  intend- 
ment to  that  effect.  In  Central  Railroad  v.  Georgia,  92  U.  S.  665, 
the  act  of  the  legislature  authorized  the  Central  Railroad  and  the 
Macon  Railroad  "to  unite  and  consolidate"  their  "stocks"  and  all 
their  "rights,  privileges,  immunities,  property  and  franchises"  under 
the  name  and  charter  of  the  Central  Railroad  in  such  manner  that 
each  owner  of  shares  of  stock  of  the  Macon  road  should  be  entitled  to 
receive  an  equal  number  of  shares  of  the  consolidated  companies.  It 
was  held  this  consolidation  was  not  a  surrender  of  the  existing  charters 
of  the  two  companies,  and  did  not  work  the  extinction  of  the  Central 
Company  nor  the  creation  of  a  new  company,  and  also  that  the  con- 
solidated company  continued  to  possess  all  the  rights  and  immunities 
which  were  conferred  upon  each  company  by  its  original  charter.  The 
Central  Company  having  been  exempted  from  taxation  beyond  a  lim- 
ited amount  by  its  original  charter,  it  was'  held  not  to  be  within  the 
power  of  the  legislature  to  impose  an  increased  tax  after  the  consoli- 
dation was  effected ;  but  as  the  Macon  Company  had  no  provision  in 
its  charter  limiting  its  liability  to  taxation,  the  power  of  the  legislature 
remained  unimpaired  to  tax  its  franchises,  property  and  income  after 
its  consolidation  with  the  Central.  It  was  said  in  the  opinion  of  the 
court  that  "if  in  the  statute  there  be  no  words  of  grant  of  corporate 
powers,  it  is  difficult  to  see  how  a  new  corporation  is  created.  If  it 
is,  it  must  be  by  implication ;  and  it  is  an  unbending  rule  that  a  grant 
of  corporate  existence  is  never  implied."  It  was  held  that  the  act 
did  not  work  the  dissolution  of  the  existing  corporations,  and  at  the 
same  time  the  creation  of  a  new  company,  the  court  giving  among 
other  reasons  that  there  was  no  provision  for  the  surrender  of  the  cer- 
tificates of  stock  of  the  shareholders  of  the  Central,  and  none  for  the 
issue  of  other  certificates  to  them.  It  will  be  observed  in  this  case 
that  the  road  whose  charter  contained  the  exemption  from  taxation 
was  preserved  intact  by  the  consolidation ;  and  it  was  held  that  its 
exemption  continued,  while  the  other  road  was  undoubtedly  intended 
to  go  out  of  existence ;  and  as  the  Macon  road  held  its  property  and 
franchise  subject  to  taxation,  the  Central,  succeeding  to  the  franchises 
and  property,  held  them  alike  subject.  Other  cases  to  the  same  effect, 
and  holding  that  the  act  of  consolidation  did  not. operate  as  a  dissolu- 
tion of  the  constituent  companies  are,  Chesapeake  and  Ohio  Railroad 
V.  Virginia,  94  U.  S.  718;  Green  County  v.  Conness,  109  U.  S.  104; 
and  Tennessee  v.  Whitworth,  117  U.  S.  139. 
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Upon  the  other  hand,  we  have  held  that  the  consoHdation  acts  of 
Ohio  and  Maine  worked  a  dissolution  of  the  constituent  companies 
and  the  incorporation  of  a  new  company,  and  that  such  company  was 
subject  to  intermediate  acts  declaring  the  charters  of  corporations  sub- 
ject to  be  altered,  amended,  or  repealed  by  the  legislature.  Shields 
V.  Ohio,  95  U.  S.  319;  Railroad  Company  v.  Maine,  96  U.  S.  499. 
A  leading  case  is  that  of  a  Railroad  Company  v.  Georgia,  98  U.  S.  359, 
362,  wherein  two  railroad  companies,  each  of  which  enjoyed  by  its 
charter  a  limited  exemption  from  taxation,  were  consolidated  by  an 
act  of  the  legislature  passed  April  18,  1863,  which  authorized  a  con- 
solidation of  their  stocks,  conferred  upon  the  consolidated  companies 
full  corporate  powers,  and  continued  to  it  the  franchises,  privileges, 
and  immunities  which  the  companies  had  held  by  their  original  char- 
ters. It  was  held  that  by  the  consolidation  the  original  companies 
were  dissolved  and  a  new  corporation  created,  which  became  subject 
to  the  provisions  of  a  statutory  code,  adopted  January  i,  1863,  per- 
mitting the  charters  of  private  corporations  to  be  changed,  modified, 
or  destroyed  at  the  will  of  the  legislature.  It  was  further  held  that 
a  subsequent  legislative  act  taxing  the  property  of  such  new  corpora- 
tion as  other  property  in  the  state  was  taxed  was  not  a  law  impairing 
the  obligation  of  a  contract.  It  was  said  that  the  consolidation  pro- 
vided for  was  not  a  merger  of  one  company  into  another,  and  the  case 
of  Railroad  Company  v.  Georgia,  92  U.  S.  665,  was  distinguished 
from  it  in  this  particular.  , 

"Nor  was  it,"  says  Mr.  Justice  Strong,  "a  mere  alliance  or  con- 
federation of  the  two.  If  it  had  been,  each  would  have  preserved  its 
separate  existence  as  well  as  its  corporate  name.  But  the  act  author- 
ized the  consolidation  of  the  stocks  of  the  two  companies,  thus  mak- 
ing one  capital  in  place  of  two.  It  contemplated,  therefore,  that  the 
separate  capital  of  each  company  should  go  out  of  existence  as  the 
capital  of  that  company."  In  St.  Louis,  Iron  Mountain,  etc..  Rail- 
way V.  Berry,  113  U.  S.  465,  a  like  effect  was  given  to  the  consolida- 
tion of  two  roads  by  an  agreement  which  provided  that  all  the  property 
of  each  company  should  be  taken  and  deemed  to  be  transferred  to  the 
consolidated  company  "as  such  new  corporation  without  further  act 
or  deed."  It  was  held  that  this  created  a  new  corporation,  with  an 
existence  dating  from  the  time  the  consolidation  took  effect,  and  that 
it  was  subject  to  constitutional  provisions  with  reference  to  taxation 
in  force  at  that  time.     See,  also,  McMahan  v.  Morrison,  16  Ind.  172. 

Looking  at  the  act  in  question  in  this  case,  we  find  that,  by  section  i, 
any  Missouri  railroad  company  whose  tracks  should  connect  with  the 
road  of  an  adjoining  state  was  authorized  to  make  and  enter  into  an 
agreement  with  such  connecting  company  for  the  consolidation  of  the 
stock  of  the  respective  companies  whose  tracks  should  be  so  con- 
nected, making  one  company  of  the  two,  whose  stock  should  be  so 
consolidated  upon  such  terms,  conditions,  and  stipulations  as  might  be 
mutually  agreed  between  them;  that,  by  section  2,  "such  consolida- 
tion shall  not  be  made,  unless  the  terms  and  provisions  thereof  shall 
be  approved  by  a  majority  of  the  stock,  or  the  holders  of  a  majority 
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of  the  capital  stock  in  each  of  said  companies  whose  stock  shall  be 
consolidated;"  that,  by  section  3,  the  board  of  directors  were  author- 
ized to  adopt  by  resolution  a  new  corporate  name  for  the  consolidated 
company,  and  call  in  the  certificates  of  stock  then  outstanding  in  each 
company,  and  exchange  them  for  stock  in  the  new  company;  and  pro- 
viding that  a  copy  of  the  consolidation  agreement,  and  the  name 
adopted  for  the  new  company,  "shall  be  filed  with  the  secretary  of 
state,  and  shall  be  conclusive  evidence  of  such  consolidation,  and  of 
the  corporate  name  of  the  consolidated  company."  ^It  is^fEcult  to 
see  how  the  legislature  could  provitL§..rn2rg„g.learl3f  foy  the  .extinguish- 
"'^^TCStZ-thS-ZEHSL  companies,  and  the  formation  of  a  neyy.oxie,  than 
by  providing  that  the  two  companies  shallbecome  one  ;  that  new  cer- 
^tmcates  of  stock  shall  be  issued  in  exchange  for  the  stock  of  the  con- 
stituent companies ;  and  that  the  consolidation  agreement  shall  be 
'recofgeH]jiJ:n"tP**~''»^''phary  of  state-as  tlie. charter  of  a  new  company. 
In  our  opinion  this  was  the  effect  of  the  act  in  question.  ^ ^-"-"" 

It  is  impossible  to  conceive  of  a  corporation  existing  without  stock, 
or  certificates  representing  the  interests  of  the  corporators  in  the  or- 
ganization. Now  if  the  act  provides  that  these  certificates  shall  be 
surrendered,  and  cerT:ificaies  in  another  company  issued  in  their  place, 
wlig-r  becomes  6l  ttie  ,prior  companies  ?  Who  are  their  stockholders, 
wRT5  their  ufncers? — If  Ihy  tJLock  in' the  new  company  is  sold,  what 
interest  in  the  prior  cbmpanies  passes  by  the  sale.?  There  can  be  but 
one  answer  to  these  questions.  TVip  prnpprty  and  frannhisps  of  the 
prior  companies  are  gone  as  much  as  if  they  hgd_iormaUysurrengered 
their  charters.  Tb€-^ie3iK__company  may  doubtless  receive  Fy  Tfahs- 
mission  irom  its  constituent  coriTpariiiris  Iheir— prnp'giTypi-Tg-Tits^'privi- 
leges  aiiJ franchises,  including  any_hnmunity  from  taxation,  but  it  re- 
cgives  them  as  an~Reir' Yeceives  the  estate  of  his  anrestor^  or  as  a 
gi'antee  receivesThe  estatE~of'  his  grantor,"  by  "inheritance,  succession, 
ot  purchase.  .The_result_is  not  a  mere  union  or  partnership  of  two 
compaJiifi&,--Dor  the  merger  of  the  franchijesjaf  one  in  another,  but 
^e  extinguishment  of  one  an?  the  creation  of  another  in  its  place. 
SpeaHng  of  a  similar  act  ot' Ohio,  which  declared  that  the  consoli- 
dated companies  "shall  be  deemed  and  taken  to  be  one  corporation, 
possessing  within  the  state  all  the  rights,  privileges  and  franchises, 
and  subject  to  all  the  restrictions,  liabilities  and  duties  of  such  corpo- 
rations of  this  state  so  consolidated,"  Mr.  Justice  Swayne  observed 
in  Shields  v.  Ohio,  95  U.  S.  319,  322,333:  "It  (the  consolidation) 
could  not  occur  without  their  consent.  The  consolidated  company 
had  then  no  existence.  It  could  have  none  while  the  original  corpo- 
rations subsisted.  All — the  old  and  the  new — could, not  co-exist.  It 
was  a  condition  precedent  to  the  existence  of  the  new  corporation  that 
the  oid  ones  should  first  surrender  their  vitality  and  submit  to  dissolu- 
tion. This  being  done,  eo  instanti  the' new  corporation  came  into 
existence." 

It  follows  from  this  that  when  the  new  corporation  came  into  exist-] 
ence,  it  came  precisely  as  i'f~it4rajj  Jjgeir-grpmreed-Hj-B^^^  | 

giWKd-at-i:hH-d^tten3f^lTr"*cotTsorid[adon,  and  subject  "to  tlie  constitu- 
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tional  provisions  then  existing, jwhich  required  (art.  ii,  §  i6)  that  no 
jjroperty,  real  or  personal,  should  be  exem]3ted_from  taxation,  except 
such  as„\vas„used__exclusiyely  _for  public  purposes ;  m  other  words, 
that  the  exemption  from  taxation  contained  in  section  9  of  the  orig- 
inal  chartei'  oFffie  AlexaiKtria  and  ijloomfjeld  Kailwav  Company  did 
< not^pass  to  the  Missouri,i_lQa!^and  JNebraska  Company.  As  was 
'"said  "of  an~  Arkansas  corporation,  in  Bt'.  LouiS;  "iron  Mountain,  etc.. 
Railway  v.  Berry,  L13  U.  S.  465,  475,  "it  came  into  existence  as  a 
corporation  of  the  state  of  Arkansas,  in  pursuance  of  its  constitution 
and  laws,  and  subject  in  all  respects  to  their  restrictions  and  limita- 
tions. Among  these  was  that  one  which  declared  that  'the  property 
of  corporations  now  existing,  or  hereafter  created,  shall  be  forever 
subject  to  taxation  the  same  as  property  of  individuals.'  This  ren- 
dered it  impossible  in  law  for  the  consolidated  corporation  to  receive 
by  transfer  from  the  Cairo  and  Fulton  Railroad  Company,  or  other- 
wise, the  exemption  sought  to  be  enforced  in  this  suit."  See  also, 
Memphis  and  Little  Rock  Railroad  v.  Commissioners,  112  U.  S.  609  j 
Shields  v.  Ohio,  95  U.  S.  319;  Louisville  and  Nashville  Railroad  v. 
Palmes,  109  U.  S.  244. 

Nor  was  the  exemption  saved  by  section  3  of  article  1 1 ,  providing 
that  "all  statute  laws  of  this  state  now  in  force,  not  inconsistent  with 
this  constitution,  shall  continue  in  force  until  they  shall  expii'e  by 
their  own  limitation,  or  be  amended  or  repealed  by  the  general  as- 
sembly." This  referred  to  statutes  in  force  at  the  time  the  constitu- 
tion was  adopted,  the  operation  of  which  continued,  notwithstanding 
the  constitution.  In  this  case;  however,  the  exemption  contained 
in  section  9  of  the  cbarter-of ■  the  Alexandria  and  Bloomfield  Railway 
^-Qoinpany  ceased  to  exist,  not  By^tEe^  operation  of  the  constitution, 
sbut  by  the^dis'solutkm-  of -the  corporatTdh  to  whicKjirwas''att&hed. 

It  iS"  fnTt'llEY  "iirsiste37  hovvever,  that  under  secdon  4  of  the  act  of 
March  2,  1869,  there  was  a  further  provision  that  the  consolidated 
company  should  be  "subject  to  all  the  liabilities,  and  bound  by  all 
the  obligations  of  the  company  within  this  state,"  and  "be  entitled 
to  the  same  franchises  and  privileges  under  the  laws  of  this  state  as  if 
the  consolidation  had  not  taken  place."  Whether,  under  the  name 
"franchises  and  privileges,"  an  immunity  from  taxation  would  pass, 
to  the  new  company  may  admit  of  some  doubt,  in  view  of  the  decis- 
ions of  this  court,  which,  upon  this  point,  are  not  easy  to  be  recon- 
ciled. In  the  Chesapeake  and  Ohio  Railway  v.  Miller,  114  U.  S. 
176,  it  was  held  that  an  immunity  from  taxation  enjoyed  by  the  Cov- 
ington and  Ohio  Railway  Company  did  not  pass  to  a  purchaser  of 
such  road  under  foreclosure  of  a  mortgage,  although  the  act  provided 
that  "said  purchaser  shall  forthwith  be  a  corporation,"  and  "shall 
succeed  to  all  such  franchises,  rights  and  privileges  *  *  *  as. 
would  have  been  had  *  »  *  by  the  first  company  but  for  such 
sale  and  conveyance."  It  was  held,  following  in  this  particular,. 
Morgan  v.  Louisiana,  93  U.  S.  217,  that  the  words  "franchises, 
rights  and  privileges"  di'd  not  necessarily  embrace  a  grant  of  an  ex- 
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emption  or  immunity.     See  also  Picard  v.  Tennessee,  etc.,  Railroad, 
130  U.  S.  637. 

Upon  the  other  hand,  it  was  held  in  Tennessee  v.  Whitworth,  117 
U.  S.  139,  that  the  right  to  have  shares  in  its  capital  stock  exempted 
from  taxation  within  the  state  is  conferred  upon  a  railroad  corpora- 
tion by  state  statutes  granting  to  it  "all  the  rights,  powers  andprivi- 
leges"  conferred  upon  another  corporation  named,  if  the  latter  cor- 
poration possesses  by  law  such  right  of  exemption,  citing  in  support 
of  this  principle  a  number  of  prior  cases.  See  also  Wilmington  and 
Weldon  Railroad  v.  Alsbrook,  146  U.  S.  279,  297. 

But  the  decisive  answer  to  this  objection  is  that  the  legislature  had 
no  power,  in  i86q,  to  extend  to  a  new_£Ojrpfl£a^ofl,.,.created__^]3he 
consolidation  an  exernption  coti£ainec(  in  an  act  gassed  in  j85.7.,.jjfi£ore  ' 
thie  constitutroin^"as  adopteli,  andThence'ffiat,  under  the  terms,Qf  this 
ael,  we'  cauiiwrtrold  th#t,  JLnim-imiljLlrQiri  taxa  ti  o  n  p^sed  as.a  Jran- 
chise  or  privTi'ege  to  the_consolidateid_,_corporation.  The  construction 
clamied  by  the  defendant  would  be  directly  in  the  teeth  of  the  consti- 
tutional provision  that  no  property  shall  be  exempted  from  taxation. 
While,  as  heretofore  observed,  an  exemption  from  taxation  contained 
in  a  charter  previously  granted  could  not  be  taken  away  by  this  con- 
stitutional provision  without  the  impairment  of  the  obligation  of  a 
contract,  it  doubtless  applies  to  all  corporations  thereafter  formed 
either  by  original  charter  or  by  the  consolidation  of  prior  corporations 
under  the  act  of  1869.     *     *     ♦ 

Affirmed.     Harlan  and  Brewer,  JJ. ,  dissent. 

Note.  See  note  at  end  of  section  283,  infra,  Nos.  1,  4  and  5;  1901,  Vicks- 
burgj^etc,  Tel.  Co.  v.  Cilizens'  Tel.  Co.,  79  Miss.  341,  89  Am.  St.  R.  606,  30 
So^    ""' 


Sec.  287.     (^d)    Effect  of  consolidation  upon  creditor's  rights. 


COMPTON  V.  EAILW  AY  COMPANY. ' 

In  the  Supreme  Court  of  Ohio.     45  Ohio  State  Reports 
592-625. 

[In  1862  the  Toledo  and  Wabash  Railway  Company,  formed  bv  the 

ronsnlidaHnn  pf    n  rnarl    in  tlT-,.,-^y^T?-;;7rflT-ny,d,    JnThr'jf^^fr  of   1,11111.111  I, 

is.sued  $600,000  of  yyhat  were  termed  convertible  equipment  bonds! 
payable~m~TSS^"  aria  bearinglnterest  at  the  rate  of  seven  per  cent.| 
payable  annually.  It  operated  its  roa4  until  1865,  when  it  was  coiil 
sojidated  with  certain  roads  in  the  state  of  Illinois,  the  new  company 
being  called  the  Toledo,  Wabash" and  Western  Railway  Company.  Jt 
was  stipulated  in  the  agreement  forming  the  basis  of  the  consolida- 
tion that  these  equipment  bonds  should  be  ^'protected"  by  the. new 
<^'^'^^^^MI^^IE^^r''i^^iSff^&  iast-nam?dTompany,  con- 
tinuing to  own  and  operate  its  road,  issued  certain  bonds  amounting 
to  $5,000,000,  and  secured  the  same  by  a  mortgage  upon  all  its 
'  Statement  of  facts  abridged,  arguments  and  part  of  opinion  omitted. 


996  COMPTON   V.    RAILWAY   COMPANY.  §  jS/ 

prpperty.  Under  proceedings  begun  in  i8^  for  the  foreclosure  of 
this  morl-g-agp."7n"_the^  courts  of  Ohio,  Indiana  sinSZJ]hsBiS*J^~TO a d 
was -sold  in  i8yy  to  one  Ellis  and  two  otEers~associated  with  him,  it 
being  specially  provided  in  the  decree  renderecl~iti tBe'courF of  this 
state'7"flrs~"(roifi mgrT  pleas  of  Lucas  county,  that' the' salelEouTS  be 
made  "without  prejudice  to_any  claim  which  may  be  rnade  by  the 
holders"  of  the  above-named  equipment  bonds.  The  owner  of  the 
road  at  the  commencement  of  this  suit,  The  Wabash,  St.  Louis  and 
Pacific  Railway  Company,  derives  its  title  from  Ellis  and  his  associ- 
ates. 

I  The  case,  after  judgment  for  plaintiff  in  the  common  pleas  court, 
was  appealed  by  the  defendants  to  the  district  court,  where  it  was 
reserved  for  decision  to  the  supreme  court  upon  an  agreed  statement 
of  facts.] 

MiNSHALL,  J.  The  principal  grounds  upon  which  the  plaintiff  as- 
serts his  right  to  relief  are  (i)  the  provisions  of  the  statute  under 
which  the  proceedings  in  consolidation  were  had;  (2)  the  stipulation 
in  the  agreement  forming  the  basis  of  the  consolidation;  and  (3)  the 
mortgage  executed  by  the  new  companj'  in  1867,  known  as  the  con- 
solidated rnortgage. 

(i)  The  bonds  owned  by  the  plaintiff,  amounting  at  their  face 
value  to  $150,000,  were  issued  by  the  Toledo  and  Wabash  Railway 
Company  in  1862,  were  unsecured  by  mortgage  on  the  property  of 
the  company,  and  the  entire  series,  of  which  they  were  part,  were 
denofriinated  convertible  equipment  bonds,  and  amounted  to  $600,000, 
payable  in  1883,  bearing  interest  at  the  rate  of  7  per  cent.,  payable 
semi-annually,  with  the  usual  coupons  attached.  The  company  had 
been  formed  by  the  consolidation  of  the  road  of  a  company  in  Qhio 
with  one  of  a  company  in  Indiana,'  under  the  laws  of  these  stat'Sfr^, 
and  its  road  extended  from  Toledo  in  the  former,  to  State  Line  city 
in  the  latter,  state.  It  operated  its  road  until  in  1865,  when  it  was 
consolidated  with  certain  other  roads  in  the  state  of  Illinois,  the  new 
company  thus  formed  taking  the  name  of  the  Toledo,  Wabash  and 
Western  Railway  Company. 

The  consolidation  was  had  under  the  laws  of  the  several  states  in 
which  the  constituent  roads  were  located,  the  statute  in  this  state  ap- 
plicable to  the  transaction  being  the  act  of  April  10,  1856  (i  S.  & 
C,  327).  The  act  required  that  an  agreement  forming  the  basis  of 
the  consolidation  should  be  presented  to  the  stockholders  of  the  re- 
spective companies  at  separate  meetings  called.for  that  purpose  upon 
due  notice  ;  and  then  provided  that  upon  its  adoption  by  a  vote  of  two- 
thirds  of  the  stockholders,  the'filing  of  the  agreement  with  the  requi- 
site certificate  of  its  adoption,  by  the  secretary  of  each  company,  in 
the  office  of  the  secretary  of  state,  and  the  election  of  directors  by  the 
stockholders  of  the  new  company,  the  consolidation  should  be  deemed 
complete,  and  that  all  the  rights,  privileges  and  franchises  and  all  the 
property  of  every  description  "of  each  of  the  corporations,  parties  to 
the  same  *  »  «  shall  be  deemed  to  be  transferred  and  vested  in 
such  new  corporation  without  further  act  or  deed,"  with  this  express 
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proviso,  "that  all  rip-hts  o:^  crec^ltoi^';.  qnd  all'  liens  upon  the  property 
of  either  of  said  corporations.,.. shall  be  preserved jijn.irnparreclj'^ana  the 
^respective' corporations  may  be  deemed  to.,lieJa~existence.to  preserve 
^e  same;  and  all  de'Bl's," liabilities  and  duties  of  either  of  said  com- 
panies^hall  tRBTTceforth^ttach  to  saiff'newT  corporation  and  be  en- 
"forced  agai'tist  if '  to  "t"Fie~'arne  extent  aslf  said  debts,  liabilities  and 
duties"^,  had^Been  contracted  by  it."  WETlst  the  Indiana  statute  is  not 
so  definite  in  its  provisions  as  to  the  rights  of  creditors  of  the  constitu- ' 
ent  companies  as  our  own,  yet  an  effect  has  been  given  it  by  the  con- 
struction of  its  courts  that  is  substantially  the  same.  McMahan  v. 
Morrison,  i6Ind.i72;  Indianapolis,  C.  &  L.  R.  Co.  v.  Jones,  29 
Ind.  465. 

What,  then,  is  the  sum  of  the  rights  of  creditors  that,  as  against 
proceedings  had  under  it,  are  to  be  preserved  unimpaired  ?  It  is  true 
that,  ordinarily,  a  creditor  has  no  right  that  will  interfere  with  that  of 
his  debtor  to  sell  and  dispose  of  his  property  for  a  valuable  consider- 
ation, unless  he  has  taken  the  precaution  to  acquire  some  lien  upon 
it,  by  mortgage  or  otherwise,  as  a  security  in  his  own  behalf.  As  a 
rule  the  right  of  an  unsecured  creditor  is  confined  to  the  personal  ob- 
ligation knd  the  undisposed  of  property  of  his  debtor;  still  it  is  not 
sti-ictly  accurate  to  say  that  such  creditor  has  no  claim  upon  the  prop- 
erty of  his  debtor,  for  in  one  sense  all  the  property  owned  by  a  debtor, 
unless  exempt  by  statute  from  sale  on  execution,  is  subject  to  the 
claims  of  his  creditors,  and  he  can  not  dispose  of  it,  unless  for  a 
valuable  consideration,  so  as  to  defeat  this  right.  It  is  upon  this 
principle  that  relief  is  constantly  afforded  creditors  in  equity  against 
conveyances  in  fraud  of  their  rights.  Hence  the  right  of  a  creditor, 
though  unsecured,  to  maintain  an  action. for  a  personal  judgment,  is 
not  the  sum  of  his  rights.  These  may  arise  from  a  variety  of  cir- 
cumstances, conferring  not  merely  a  right  to  a  personal  judgment  for 
money,  but  to  have  it  satisfied  from  certain  specific  property  formerly 
owned  by  the  debtor,  irrespective  of  its  acquisition  by  others.  The 
decease  of  the  debtor,  assignments  made  by  him,  his  bankruptcy,  loss 
of  the  power  to  own  and  acquire  property,  as,  for  example,  the  dis- 
.  solution  of  a  corporation,  or  the  civil  death  of  the  debtor,  are  some 
of  the  most  frequent  instances  in  which  this  right  of  the  creditor  has 
been  recognized. 

But  the  question  presented  here  is  not  general,  but  special:  It  is^" 
what  are  the  rights  of  unsecured  creditors_.of_  an  incorporated  railway 
rni-nppny  whose  entire  road  and  property  have  been  transfefTirJTo  a 
new  company,  formed  by  its  consolidation  with  other  roads','  underthe^ 
la"ws  of  this-sta-te?  I'he  general  doctrine  th3Fan"tE'e"prSpeTt7"of  a^ 
corporation  is  a  trust  fund  for  its  creditors,  and  that  upon  its  dissolu-  / 
tion  they  have  the  right  to  require  that  it  be  applied  in  payment  of  v 
their  claims,  is  not  controverted  by  the  defendants.  There  seems  to/ 
be  no  conflict  in  the  authorities  as  to  this,  and  that  the  right  gives  rise  I 
to  an  equitable  lien  upon  the  property  in  favor  of  the  creditor  that  is  ] 
superior  to  the  claims  of  every  one  but  purchasers  for  value  without-' 
notice.  Story  Eq.  Juris.,  §  1252 ;.  2  Kent  Com.,  307,  and  note  d;  Mor. 
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Priv.  Cor.,   §§  780,  103^;  Mont,  and  West  Point  R.  Co.' v.  Branch, 
59  Ala.  153. 

Nor  can  there  be  much  question  but  that  by  consolidation  the  prior 
companies  are  extinguished  for  all  purposes  except  to  preserve  the 
rights  of  their  creditors,  for  which  purpose  they  "may,"  in  the  lan- 
guage of  the  law,  "be  deemed  to  be  in  existence."  The  observa- 
tion of  Mr.  Justice  Swayne,  in  construing  this  statute  in  Shields  v. 
Ohio,  95  U.  S.  319,  that  "it  was  a  condition  precedent  to  the  exist- 
ence of  the  new  corporation  that  the  old  ones   should  first  surrender 

.their  vitality  and  submit  to  dissolution"  is  quite  accurate. 

^  It-is.  hoWever..„claini&d.  by  the  defendants  that  no  new  rights  are 
conferred  by  the  statute  upon  creditors ;  that  if  they  were  unsecured 
before,  tllt;y  fetuain  such  afFer,  the  corisolida'tion ;  and"ttiantTe~new 
cornpariy"m"ay'"3eal  with  the  property — may^elT  or  mortgage  it — as 
could  have  been  done,_3n,d  with  like^effect,  by  the  form"efronfpany 
hadTlt  continues^, the  owner  thereof.  This  argument  is  placed  upon 
two  grounds,   (i)  the  assumption  that  the  transaction  is  analosmas  to 

^a  sale,  and  (2)  that  such  is  the..ef£ect- of  .the— statute  ,rfpon  all  con- 
tracts  made  subsequentjo^its  passage.     We  will  consider  them  seria- 

.  tint.       ""'  ~~— "■ 

I.    The   first   is,    as   we   think,    certainly  erroneous.     Whilst   the 

^transaction  has  some  of  the  features,  it  is  wanting  in  the  essential  ele- 
ments of  a  sale.  A  sale  implies  a  vendor  and  a  vendee,  and  by  it  the 
former  sells  and  transfers  a  thing  that  he  owns  to  the  latter  for  a  price 
paid  or  to  be  paid  to  hirnself.  The  vendor  parts  with  nothing  but  his 
property,  and  for  it  receives  a  quid  pro  quo.  Such  is  not  the  case 
where  companies  are  consolidated  under  this  statute.  It  is  true  that 
the  owner  of  each  constituent  road  parts  with  its  property.  But  it 
does  much  more ;  it  not  only  partsjwith  its  property^  but  rpt^^tjps  in  be 

'a  juristical  entity,  capaW£^of^owning_Qj;,.,acqjaijijig_4MnpfiCty.  It  does 
notV  and  could  not,  receive  any  consideration  for  the  transfer,  because  . 
it  is  extinguished  and  dissolved  by  the  act  of  its  stockholders  in  assent- 
ing to  the  proposed  agreement.  It  is  futile  to  urge  that  the  consider- 
ation is  received  by  the  stockholders.  They  are  not  the  corporation, 
nor  do  they  represent  it  in  its  relation  to  its  creditors.  "An  essential  , 
incident  of  corporations  is  that  their  rights  are  not  vested  in  the  ag- 
gregate of  individuals,  but  in  the,  ideal  whole,  regarded  as  distinct 
from  the  members  of  which  it  is  composed."  Per  Mr.  Poste  in  his 
edition  of  Gaius,  154.  And  see  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  587.  There  has  been  no  relaxation  of  this  principle  ajx-lts-appli- 
cation  to  the  relation  of  an  incorporated  company  to  its  creditors.  It 
is  the  owner  in  law"afid  equity  of  all  its'^rpo^^e^propei^tjrj^jmd  itj 

anyTigrT!Tg-stDckhMdifeft.''trt!ie^6tetQ£uS^^  7 

Mor.  Jr'riv.  Corp.,  2  ed.,  §  227.  Moreover,  in  ^ consoITSaMrm— e4— 
companies,  the  stockholders  receive  no  part  of  the  property  or  assets 
of  their  respective  companies ;  these  pass  to  the  ownership  of  the  new 
company.  All  that  the  stockholders  of  either  of  the  old  companies 
receive  is  stock  in  the  new  company  in  exchange  for  what  they  held 
in  the  former  company.     We  must  look  elsewhere  for  tlie  analogies 
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to  the  transactions  whereby,  through  consolidation,  a  new  company 
acquires  the  property  of  certain  old  ones.  We  are  not  without  such 
analogies.  They  are  to  be  found  in  the  numerous  instances  in  ancient 
and  modern  law,  where,  to  use  the  terminology  of  the  Roman  civil 
law,  a  universitas  juris  is  transferred.  The  term  expresses  the  legal 
conception  of  a  university  or  bundle  of  rights  and  liabilities,  belonging 
to  one  person  and  constituting,  as  it  were,  his  legal  personality ;  and 
where  these  are  transferred  by  one  and  the  same  act  to  another,  the 
latter  is  said  to  acquire  ^er  univcrsitatem,  that  is,  he  becomes  clothed 
with  the  rights  and  legal  duties  of  the  individual  to  whose  personality 
he  succeeds.  Among  some  of  the  leading  instances  of  such  acquisi- 
tion are — (i)  a  succession  to  an  inheritance  by  an  heir — somewhat 
obscured  in  the  common  law  by  its  division  between  the  heir  and  the 
personal  representative  of  the  deceased  (Maine  Anc.  Law,  i8o)  ; 
(3)  where,  by  adrogation,  one  not  under  power  became  the  son  of 
another,  and  the  adrogator  by  the  diminution  of  the  status  of  the 
adrogatus,  or  adopted  son,  acquired  his  property  and,  by  praetorian 
law,  became  liable  for  his  debts  to  the  extent  of  the  property  so  ac- 
quired ;  ^3)  co-emption,  where  the  husband  acquired,  by  the  mar- 
riage, the  property  of  the  wife,  and  by  a  remedy  furnished  by  the 
prsetor,  was  made  liable  for  her  debts  in  the  same  manner  as  in  the 
case  of  adrogation.  And  in  the  common  law  may  be  suggested,  not 
merely  the  case  of  an  inheritance  transmitted  by  the  death  of  .the  an- 
cestor, but  also  the  estate  of  one  regarded  as  civiliter  mortus^  which 
was  transmitted  and  administered  upon  as  that  of  a  person  in  fact  de- 
ceased. And  the  succession  of  an  assignee  in  bani<ruptcy  to  the  en- 
tire property  of  a  bankrupt  is,  as  observed  by  Sir  Kenry  Sumner 
Maine,  a  modified  form  of  a  universal  succession.  And,  he  says: 
"Were  it  common  among  us  for  persons  to  take  assignments  of  all  a 
man's  property  on  condition  of  paying  all  his  debts,  such  examples 
would  exactly  resemble  the  universal  successions  known  to  the  oldest 
Roman  law."     Maine  Anc.  Law,  180. 

In  all  these  cases  the  point  most  to  be  observed,  is  the  extreme  care 
of  the  law  to  secure  the  rights  of  creditors.  The  case  of  an  inheri- 
tance is  familiar  and  needs  little  or  no  comment — the  creditors  of  the 
deceased  are  regarded  as  having  a  lien  upon  the  property  of  the  de- 
ceased, and  this  is  secured  to  them  through  the  methods  of  administra- 
tion, and  so  in  the  case  of  those  regarded  as  being  civilly  dead,  for 
example  in  the  case  of  a  monk,  the  individual,  in  anticipation  of  be- 
coming a  "monk  professed,"  could  make  a  will  and  appoint  his  own 
executor,  but  if  he  did  not,  administration  was  awarded  by  the  ordi- 
nary as  vipon  the  estate  of  one  in  fact  deceased,  i  Bl.  Com.,  132. 
For  some  reason,  not  well  understood,  neither  the  adrogator  nor  the 
husband  in  a  marriage  by  co-emption  was,  by  the  ancient  civil  law, 
liable  to  creditors  for  the  debts  of  the  person  thus  reduced  to  his 
power.  But  a  remedy  was  provided  at  an  early  period  through  an 
action  given  by  the  prstor,  in  which,  by  a  fiction,  the  former  status 
of  the  debtor  was  deemed  to  continue,  and  this,  like  all  fictions  intro- 
duced to  favor  the  remedy,  could  not  be  disputed,  and  preserved  the 
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rights  of  the  creditor  as  against  the  property  of  his  debtor.  Poste's 
Gaius  Inst.,  bk.  3,  §  84;  Poste's  Gaius  Inst.,  bk.  4,  §  38,  and  com- 
ments by  Poste,  p.  521;  Just.  Inst.,  bk.  3,  tit.  10,  §§  1—3;  and 
Hunter  Rom.  Law  (2d  ed.),  741.  And  it  is  worthy  of  note  in  this 
connection  that  our  statute  regulating  proceedings  in  consolidation, 
provides  that,  to  preserve  the  rights  of  creditors,  "the  respefctive  cor- 
porations may  be  deemed  to  be  in  existence."  It  thus  appears  to  be 
a  principle  of  universal  law  that  the  death,  real  or  supposed,  of  an 
individual,  possessed  of  property  and  owing  debts,  gives  to  his  cred- 
itors a  right  to  have  his  property  applied  to  the  satisfaction  of  their 
claims.  It  is  a  misapprehension  of  the  doctrine  to  say  that  its  appli- 
cation to  the  consolidation  of  railway  companies  would  make  every 
consolidation  an  assignment  for  the  benefit  of  creditors.  The  new 
company  does  not  take  the  property  as  assignee,  but  in  its  own  right, 
subject  only  to  the  payment  of  the  debts  of  the  constituent  compa- 
nies. This  liability  is  created  by  statute  and  the  lien  r/ssnlts  as  a  con- 
sequence. It  is  not  a  jus  in  re,  nor  a  jus  ad  rem,  but  a  charge  in 
the  nature  of  an  equitable  lien  ujDon  the  property  available  against  all 
purchasers  with  notice.  3  Pom.  Eq.  Jur.,  §  1233,  and  note  3.  _The 
reason  underlying  the  principle  upon  which  the  law ^  pro(;eeds.in  all 
this  class  of  cases  is,  that  the  debtor~Ho.es  not  merely  part  with  his 
property_andjights,  buFalso  loses  his  capacity  to  own  and  acquire 
property ;  and  all  that  isj_eft  the.creditor  upon  which  he  trusted  his 
deCTSi> — property  constituting  the  principar'ground  "of  crediT  in  all 
cases — ^£'tlie  .property. that  his  debtor  owned,  and' to  thytl  hejKas  the 
rigEFto  look  for  the  satisfaction  of  his  claim,  the  person  whom  he 
trusted  having  cease3"to'  be. "  It  iTflBrain'swer  to  this  to  say  that  the 
neVT^Company  is  required  to  assume  the  payment  of  the  debts  of  the 
old  companies.  I  am  aware  that  the  convenience  of  trade  and  com- 
merce has  so  changed  the  ancient  doctrines  of  the  common  law  that  a 
debtor  may  be  required  in  a  varie(ty  of  instances  to  accept  as  a  creditor 
one  with  whom  he  did  not  in  lact  contract's^ but  I  know  of  no  in- 
stance in  which  it  can  be  said  that  a  creditor^can  be  compelled  to  ac- 
cept a  new  debtor  in  the  pl^ce  of  the  one  to  whom  he  extended 
credit^^It  is  impossible  to  perceive  how  this  could  be  done  without 
impairing  the  obligation  of  the  contract.  The  company  with  which 
he  dealt  may  have  possessed  ample  means  to  discharge  all  its  debts; 
the  new  one  may,  by  reason  of  the  debts  of  the  other  companies,  be 
hopelessly  insolvent,  and  to  compel  him  to  accept  it  as  a  general 
creditor,  might  be  but  another  mode  of  robbing  him  of  his  credits. 

2.  The  claim  is,  however,  that  such  is  the  effect  of  the  statute 
under  wtrirlr-thff-ctmi§^i3ation"was"  had,Tmd^;haTtng  been  in  force  at 
the  time  the  equipment  bonds7wfcre__is§,uedj_jntered  into  tTie  cbiitract 
and  became  a"part  of  it.  It  is  difficult  to  perceive  how  this  claim  can 
be  maintained  in  the  face  of  the  language  of  the  statute  heretofore 
quoted,  "that  all_rights  of  creditors  *  »  *  of  either  of  said  cor- 
...poratioris  shaFl  be  pres5nfed-i«««p«4rerdr"  There  is  no  question  but 
that"  evCTy~statute' enters"  into  aftti'tSrms  part  of  any  contract  to  which 
it  is  applicable  as  a  part  of  the  law  of  the  land,  but  it  is  not  perceived 
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bow,  in  the  application  of  this  rule,  a  contract  may  be  impaired  or  in 
any  way  affected  by  proceedings  had  under  a  statute  which  by  its 
terms  excludes  any  such  effect.  The  proppsition  involves  a  contradic- 
tion in  terms.  The  only  question  that  can  be  raised  in  such  a  case  is, 
whether  a  particular  effect  claimed  for  a  proceeding  had  under  the 
statute  will  or  will  not  impair  the  contract  of  a  creditor,  and  an 
answer  to  the  question  in  th^  affirmative  must  be  fatal  to  the  claim.' 
No  reason  is  perceived  why  a  different  intention  should  be  imputed 
to  the  legislature  in  the  enactment  of  this  law.  The  object  of  the 
legislature  in  authorizing  the  consolidation  of  railway  companies  was, 
as  we  apprehend,  not  to  enable  the  new  company  to  obtain  credit  by 
impairing  the  security  of  existing  ci'editors  of  either  of  the  former 
roads,  but  to  enable  existing  companies  to  unite  and  form  a  continu- 
ous line  of  railway  under  one  corporate  management  between  widely 
separated  points  of  trade  and  commerce ;  and  as  this  may  be  attained 
without  impairing  the  rights  of  creditors  of  the  constituent  roads,  a 
court  might  well  hesitate  to^so  construe  the  statute  if  its  provisions 
were  silent  on  the  subject.>rlt  would  seem  to  be  quite  as  consistent> 
with  a  wise  public  policy  tCT  preserve  the  foundations  of  commercials 
credit  as  to  promote  the  formation  of  great  lines  of  interstate  com- 
merce ;  both  may  be  necessary  to  the  interests  of  commerce,  but  the^ 
one  not  more  than  the  other.  >>c 

This  view  is   much  strengthened  by  the  further  provision 'as  to  thefA 
rights  of  creditors,  that  "the  respective  corporations  shall  be  deemed  to      ! 
be  in  existence  to  preserve  the  same."  How,  for  this  purpose,  shall  they*^   f 
be  deemed  to  be  in  existence — as  legal  entities  with  or  without  prop-/    \ 
erty?     Manifestly  in  the  former  sense,  for  the  existence  of  a  corporate!     j 
entity  without  property  wherewith  to  answer  claims  against  it  would  beT    \ 
of  no  avail  to  a  creditor;   a  judgment  against  it  would  be  withoutA     | 
fruit.     The  clause  was  inserted   in  the  interest  of  creditors,  and  the^  y 
only  interpretation  that  Can  be  of  any  avail  to  them  can  not  be  rejected 
without  doing  violence  to  well   settled  rules  of  construction.     The 
statute  introduces  a  fiction  much  as  the  praetor  did  in  favor  of  the 
creditors  of  an  adrogatus,  and  we  see  no  reason  why  it  was  not  in- 
tended to  answer  substantially  the  same  pui-pose.      In  a   suit  by  a 
creditor,  the  company,  though  in  fact  dissolved,  is  to  be  deemed  in 
existence,  and  a  judgment  in  his  favor,  whether  against  it  or  the  new 
company,  is  to  be  satisfied  from  the  property  owned  by  the  old  compariy 
at  the  time  of  consolidation  as  if  such  proceedings  had  never  been 
had ;  the  fact  of  consolidation  is  pushed  aside,  and  no  one  will  be 
permitted  to  question  the  fiction  until  his ,  rights  have  been  satisfied. 
Of  this  no  one  as  a  creditor  of  the  new  company  can  in  justice  com- 
plain.    The  lien  is  a  result  of  the  proceedings  under  which  the  new 
company  acquired  its  title  to  the  property,  and  of  it  creditors  of  the 
new  company  have,  in  law,  the  same  notice  they  have  of  prior  mort- 
gages upon  the  same  property. 

The  former  decisions  of  this  court  do  not  affect  the  question  as  to 
the  rights  of  creditors.  They  are  simply  to  the  effect  that  the  statute 
becomes  a  part  of  all  subscriptions  to  the  capital  stock  of  a  company 
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made  subsequent  to  its  passage,  so  that  the  same  may  be  recovered  in 
a  suit  by  the  consolidated  company  brought  for  that  purpose.  Mans- 
field, Coldw.  &  L.  M.  R..C0.  V.  Brown,  26  Ohio  St.  223.  The 
rights  of  a  stockholder  are  preserved  by  giving  him  an  election  to  be- 
come one  in  the  nev\r  company,  or  of  declining,  and  being  paid  the 
highest  market  value  of  his  stock  at  any  time  within  the  six  months 
next  preceding  the  making  of  the  lagreement,  but  unless  he  does  so 
previous  to  the  consolidation,  he  is  treated  as  a  stockholder  in  the  new 
company ;  and  this  fact  accentuates  the  construction  claimed  for  cred- 
itors ;  as  no  voice  is  given  them  in  the  transaction,  it  is  but  reasonable 
that  their  rights  should  be  in  no  way  affected  by  it. 

II.  The  plaintiff  does  riot,  however,  base  his  claim  to  relief  solely 
upon  the  provisions  of  the  statute,  but  likewise  upon  the  effect  of  the 
stipulation  in  the  agreement  forming  the  basis  upon  which  the  consol- 
idation was  had,  that  the  class  of  bonds  owned  by  him  should  be  pro- 
tected, both  as  to  interest  and  principal,  as  the  same  should  mature, 
by  the  new  company.  The  principle  upon  which  this  dp'"^  '*'  ^'"-"^^ 
is,  that  where  property  is  transferred  upon  the  condition  that  the 
granted  sh¥ir pay  some  third  person  a, debt  or  suni  of  money,  Jhe  lat- 
ter acquires  an  equitable  lien  on  the  property  to  theextent  of  the  debt 

or  sum  of  money  jto  be  paid  him. This  principle    is jcvell_.recogmzed 

andJias  been  applied  in  a  great  variety  of  cases.  A  masterly  treat- 
ment oi  the  doctrine  by  Ittaffiiey,  J.,  will  be  found  in  Clyde  v.  Simp- 
son, 4  Ohio  St.  445.  See,  also,  Story  Eq.  Juris.,  §§  1244-6;  Pom. 
Eq.  Juris.,  §  166  and  §  1234;  Montgomery  and  West  Point  R.  Co. 
V.  Branch,  59  Ala.  139;  Hamilton  v.  Gilbert,  2  Hiesk.  680;  Van- 
meter  V.  Vanmeter,  3  Grat.  148. 

It  is  true  that  most  of  the  instances  in  which  this  lien  has  been  rec- 
ognized is  where  property  had  been  devised  charged  with  the  pay- 
ment of  debts  or  legacies  to  others,  and  for  the  plain  reason  that  the 
most  frequent  occasions  for  its  application  will  arise  in  such  instances, 
and  not  because  the  principle  is  in  its  nature  inapplicable  to  other 
transfers  of  property ;  for,  as  is  said  by  Ranney,  J.,  in  Clyde  v.  Simp- 
son, supra,  a  "doctrine  resting  upon  the  broad  foundations  of  justice 
and  conscience"  can  not  be  made  "to  depend  upon  the  manner  in 
which  the  title  is  derived."  No  such  limitation  has  been  placed  upon 
the  doctrine  by  the  courts  or  text-writers.  Story  Eq.  Juris.,  §  1246. 
In  Vanmeter  v.  Vanmeter,  supra,  it  appears  that  a  grantor  had 
made  a  conveyance  of  all  his  real  estate  in  consideration  of  $1  and 
the  agreement  of-  the  grantees  to  pay  his  debts  and  a  certain  leg- 
acy; this  was  held  by  the  court  to  constitute  a  lien  upon  the  property 
in  favor  of  the  creditors.  Many  similar  instances  will  be  found  among 
the  cases  cited ;  and,  independent  of  the  provisions  of  the  statute,  we 
are  unable  to  see  why  the  principle,  when  applied  to  the  facts  of  this 
case,  does  not  create  a  similar  lien  in  favor  of  the  holders  of  these 
equipment  bonds.  It  would  seem  to  follow  as  a  corollary  from  what 
has  been  said  as  to  the  lien  based  upon  the  provisions  of  the  statute. 
Whatever  may  be  urged  against  the  claim  that  the  agreement  to  pro- 
tect these  bonds  imposed  the  duty  of  securing  them  by  mortgage  or 
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otherwise,  the  least  that  can  be  claimed  for  such  agreement  is,  that  it 
imposed  the  duty  of  paying  them,  interest  and  principal,  at  maturity. 
And,  as  all  the  property  of  the  company  issuing  them  was  transferred 
upon  the  basis  of  this  agreement,  the  transfer  was,  at  least,  upon  the 
stipulation  to  pay  his  claim  as  a  part  of  the  consideration  thereof.  If, 
f6r  the  purpose  of  withdrawing  from  the  cares  of  business,  or  any 
other  reason,  a  private  person  were  to  make  a  conveyance  of  all  his 
property  to  another  upon  the  agreement  of  the  latter  to  pay  his  debts, 
it  will  not  be  questioned  but  that  such  transfer  would  create  an  equi- 
table lien  upon  the  property  in  favor  of  creditors,  that  vsrould  avail 
against  all  persons  with  notice.  This  case  is  every  way  analogous  to 
such  a  transfer,  and  no  reason  exists  why  it  should  not  be  governed 
by  the  same  principle  so  far  as  the  rights  of  creditors  are  con- 
cerned. The  only  difference  between  the  real  and  the  supposed  case 
strengthens  the  reason  of  its  application  to  the  real  one.  In  the  sup- 
posed case  the  person  making  the  transfer  may  still  own  and  acquire 
property,  but  in  the  real  one,  as  heretofore  shown,  the  debtor  termi- 
nates its  personality,  and  can  no  longer  own  or  acquire  anything;  all 
that  is  left  the  creditor  is  the  property  that  it  owned;  and,  unless  we 
disregard  all  the  analogies  of  the  law,  this  property  must  be  charged 
with  its  debts  in  the  hands  of  one  that  succeeded  to  its  place  in  con- 
sideration of  the  agreement  to  pay  them,  and  the  lien  so  created  must 
be  superior  to  the  title  of  all  purchasers  with  notice.  *  *  « 
Judgment  for  plaintiff ,  finding  the  amount  due  and  order  of  sale. 

Note.    This  case  was  affirmed  by  the  United  States  Supreme  Court.    1897, 
Compton  v.  Jessup,  167  U.  S.  1. 
Note.    Consolidation.    See  note,  89  Am.  St.  R.  604. 

1.  leaning  of:  A  late  case  defines  nnnanlidation  to  be  "a  merger,  a  union, 
nr  arpaTffamannri,  by  wmnn  me  stocK  01  tne  two  IS  mage  one,  their  prarJSlv 
aod  franchises  combinedjjjfo^one,  their  powers  become  the  powera.„Qjone, 
their  names  merged  into  one.  ,q,^d  IKe^den'Sfv  of  the  two  practically,  if  not 
aotuaUi,.,,^ni_info  one7" — Hunt,'  J .ViiTiState  v.  TMontanaTE.YSl  Montr221',  45 
L.  R.  A  27l"(T8^)-  The  fullest  discussion  of  the  meaning  of  consolidation  is 
in,  1879,  Meyer  v.  Johnson  &  Stewart,  64  Ala.  603,  on  650-669;  see  also,  1898, 
Adams  v.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  24  So.  Rep.  200,  not  officially  reported ; 
1899,-Rafferty  v.  Buffalo  City  Gas  Co.,  37  App.  Div.  (N.  Y.)  618;  1901,  Vicks- 
burg  &  Yazoo  Tel.  Co.  v.  Citizens'  Tel.  Co.,  79  Miss.  341,  89  Am.  St.  R.  656. 

In  England  the  term  used  is  amalgamation,  and  it  there  has  as  uncertain 
and  undefined  a  meaning  as  consolidation  here.  See  Mever  v.  Johnston,  64 
Ala.  603,  651,  et  seq.,  and  1898,  Wall  v.  London  &  N.  W.  As'setts  Corp.,  79  L.T. 
R.  249. 

Illtlstrations :  Epwerto  connect  or  unite  dfl£a.not  permit  consohdatipn :  1895, 
Louisville  &  N.  R.  (Jo.  v.  ±i.emucky,  161  u"  S.  677 ;  exchange  of  stock  by  one 
corporation  for  that  of  another  does  not  effect  consolidation :  1899,  Rafferty  v. 
Buffalo  City  Gas  Co.,  37  App.  Div.  (N.  Y.)  618;  a  short  lease  is  not  a  consoli- 
dation: State  V.  Montana  R.,  21  Mont.  221,  45  L.  R.  A.  271;  but  a  long  lease 
is  practically  a  consolidation:  1888,  State  v.  Atchison,  etc.,  R.,  24  Neb.  143; 
power  to  consolidate  does  not  include  a  power  to  sell  or  lease:  1875,  Tippe- 
canoe County  V.  Lafayette,  etc.,  Co.,  50  Ind.  85;  1882,  State  v.  Vanderbilt  37 
Ohio  St.  590;  1882,  Archer  v.  Terre  Haute  R.  Co.,  102  111  493-  1886 
Mills  V.  Central  R.,  41  N.  J.  Eq.  1 ;  1889,  East  L.  &  R.  R.  Co.  v.  Texas,  75  Tex' 
434;  1892,  St.  L.,  etc.,  R.  Co.  v.  Terre  Haute,  etc.,  R.  Co.,  145  U.  S.  393.  But 
see,  contra,  1875,  Williamson  v.  N.  J.  So.  R.,  26  N.  J.  Eq.  398;  1882  Branch  v 
Jesup,  106  U.  S.  468;  1895,  Chicago,  S.  F.,  etc.,  Co.  v.  Ashhng,  160  111.  373. 

2.  Consent  of  the  state  is  essential ;  but  ratification  by  the  legislature  after 
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an  attempt  at  consolidation  will  be  euflBcient:  1856,  Fisher  v.  Evansville, 
etc.,  R.  Co.,  7  Ind.  407 ;  1858,  Lauman  v.  Lebanon  Valley  R.  Co.,  30  Pa.  St. 
42,  72  Am.  Dec.  685;  1868,  Pearce  v.  Madison,  etc.,  P.  R.  Co.,  21  How.  (62 
U.  S.)  441;  1859,  Bishop  v.  Brainerd,  28  Conn.  289  (ratification) ;  1861,  State 
V.  Bailey,  16  Ind.  46,  79  Am.  Dec.  405;  1876,  Warrener  v.  Kankakee  County, 
Fed.  Cas.  17205;  1876,  In  re  Prospect  Park,  C.  I.  R.  Co.,  67  N.  Y.  371,  supra; 
1877,  Mead  v.  New  York,  H.  &  M.  R.  Co.,  45  Conn.  199  (ratification) ;  188S,. 
Missouri  Pac.  R.  Co.  v.  Owens,  1  W.  &  W.  Civ.  Cas.  (Tex.  Ct.  App.l,  §  385; 
1885;  Crawfordsville  &  D.  T.  Co.  v.  State,  102  Ind.  435;  1891,  Home  Friendly 
Soc.  V.  Tyler,  9  Pa.  Co.  Ct.  R.  617;  1892,  Cameron  v.  N.  Y.  &  Mt.  V.  W.  W., 
133  N.  Y.  336,  31  N.  E.  Rep.  104;  1893,  People  v.  Rice,  138  N.  Y.  151,  33  N. 
E.  Rep.  846;  1893,  Greenville  Compress  Co.  v.  Planters',  etc.,  Co.,  70  Miss. 
669,  35  Am.  St.  Re^.  681 ;  1895,  Louisville  &  N.  R.  v.  Kentucky,  161  U.  S.  677 ; 
1895,  American  L.  &  T.  Co.  v.  Minn.  &  N.  W.  R.  Co.,  157  111.  641,  42  N.  E. 
Rep.  153;  1898,  Topeka  Paper  Co.  v.  Oklahoma  P.  Co.,  7  Okla.  220,  54  Pac. 
Rep.  455 :  1900,  Wood  v.  Seattle,  —  Wash.  — ,  52  L.  R.  A.  369,  note. 

The  state's  permission  to  consolidate  is  a  license  and  not  the  grant  of  a 
franchise:  1895,  Pearsall  v.  Great  N.  R.  Co.,  161  U.  S.  646;  1898,  Adams  v. 
Yazoo  &  M.  V.  R.  Co.,  24  So.  Rep.  200. 

3.  dnjiseii^^fif  shareholders : 

(a)  In  theaDsetace  of'a  reserved  power  to  amend^or  rfeBgaJ.,  or  ajsjiarter  or 
statutory  prbvisign  allPtnhg  consolidation  wheij.}jtLe7cQmoratip.n4s, organized, 
the  unanimous "e^gllSiSOS^.reholdersls'essehtial:  1853,  Kean'v."  Johnson, 
9  N.  j: 'Eqr3!5T;"T:856,  ChapmaiT  vT  ffiaff'lRiver,  etc.,  R.  Co.,  6  Ohio  St.  119; 
1858,  Lauman  v.  Lebanon  Valley  R.,  30  Pa.  St.  42,  72  Am.  Dec.  685;  1863, 
Clearwater  v.  Meredith,  1  Wall.  (68  U.  S.)  25,  supra,  p.  984;  1866,  Mowrey  v. 
Ind.  &  C.  R.  Co.,  4  Biss.  78,  Fed.  Cas.  9891;  1867,  Zabriskie  v.  Hackensack,. 
etc.,  R.,  18  N.  J.  Eq.  178;  1S73,  Black  v.  Del.  &  R.  Canal  Co.,  24  N.  J.  Eq. 
455 ;  1882,  N.  O.  G.  L.  Co.  v.  Louisiana  L.  Co.,  11  Fed.  Rep.  277 ;  1886,  Mills  v. 
Central  R.  Co.,  41  N.  J.  Eq.  1;  1888,  Botts  v.  Simpsonville  &  B.  Co.,  88  Ky. 
54,  2  L.  R.  A.  594 ;  1890,  Deposit  Bank  of  Owensboro  v.  Barrett,  11  Ky .  L.  Rep. 
910,  13  S.  W.  Rep.  337;  1891,  Home  Friendly  Soc.  v.  Tyler,  9  Pa.  Co.  Ct.  617. 

Long  acquiescence  is  sufficient  evidence  of  consent :  1894,  Phinizy  v.  Au- 
gusta, K.  R.  Co.,  62  Fed.  Rep.  678. 

(6)  Under  a  reserved  power  to  alter  or  amend  a  charter,  a  majority  may 
be  authorized  to  consent  to  a  consolidation  against  the  wishes  of  the  minority : 
1856,  Railroad  Co.  v.  Dudley,  14  N.  Y.  336;  1856,  Sparrow  v.  Evansville, 
etc.,  R.,  7  Ind.  369;  1857,  McCray  v.  Junction  R.  Co.,  9  Ind.  358;  1859, 
Bishop  V.  Brainerd,  28  Conn.  289;  1862,  Durfee  v.  Old  Colony  R.  Co.,  5 
Allen  (Mass.)  230;  1865,  Gardner  v.  Hamilton  Ins.  Co.,  33  N.  Y.  421;  1873, 
Nugent  V.  Supervisors,  19  Wall  (U.  S.)  241;  1875,  Mansfield,  etc.,  R.  Co.  v. 
'Bro-n^n,  26  Ohio  St.  223;  1877,  State  v.  Maine  Cent.  R.  Co.,  66  Me.  488;  1878, 
Wilson  V,  Salamanca,  99  U.  S.  499;  1885,  Middletown  v.  Boston,  etc.,  R.,  63 
Conn.  >351 ;  1894,  Hale  v.  Cheshire  R.  Co.,  161  Mass.  443,  37  N.  E.  Rep.  307; 
l'89o,  Market  St.  R.  Co.  v.  Hellman,  109  Cal.  571,  42  Pac.  Rep.  225. 

But  there  are  decisions  holding  that  unanimous  consent  is  required  under 
the  reserved  power  to  amend :  1867,  Zabriskie  v.  Hackensack  R.,  18  N.  J.  Eq. 
178;  1893,  Earle  v.  Seattle,  etc.,  R.,  56  Fed.  Rep.  909. 

4.  Effect  of  consolidation  upon  former  companies :  1 

The  intent  of  the  consolidation  statute  and  agreement  controls,  but  the  va- 
rious views  are,  as  to : 

(a)  Their  existence:  Theories:  (1)  Old  companies  are  dissolved  and  go  out 
of  existence,  there  being  a  new  company  only  after  consolidation :  1861,  State 
V.  Bailey,  16  Ind.  46,  79  Am.  Dec.  406;  1863,  Clearwater  v.  Meredith,  1  ■V\^all. 
25,  sttpra,  p.  984 ;  1868,  Indianapolis  C.  &  L.  Co.  v.  Jones,  29  Ind.  465,  95  D. 
654;  1868,'Tagart  V.  N.  C.  R.,  29  Md.  557;  1875,  Shields  v.  State,  26  Ohio  St. 
86;  1877,  Shields  v.  Ohio,  95  U.  S.  319;  1878,  Railroad  Co.  v.  Georgia, '98  U, 
S.  359;  1882,  N.  0.  Gas  Light  &  H.  Co.  v.  L.  L.  &  H.  Co.,  11  Fed.  R«p.  277; 
1888,  St.  Louis;  I.  M.  &  S.  R.  v.  Berry,  41  Ark.  609;  1888,  Kansas, O.  &T.  R. 
Co.  V.  Smith,  40  Kan.  192;  1894,  Keokuk  &  W.  R.  Co.  v.  State,  152  TJ.  S.  301, 
supra,  p.  989;  1896,  Council  G.  O.  C,  etc.,  R.  Co.  v.  Lawrence,  3  Kan.  App. 
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274;  1897,  Eio  Grande  W.  E.  Co.  v.  Telluride,  etc.,  Co.,  16  Utah  125,  51  Pac. 
Rep.  146;  1899,  Wagner  v.  Atchison,  T.  &  S.  F.  E.  Co.,  9  Kan.  App.  661,  58 
Pac.  Eep.  1018;  1901,  Yazoo  &  Miss.  V.  Ey.  Co.  v.  Adams,  180  U.  S.  1. 

(2)  The  old  companies  are  not  dissolved,  the  consolidated  company  being 
a  gimsj-partnership  among  the  old  companies  and  continuing  their  existence : 
1830,  Farnum  v.  Blackstone  Canal  Co.,  1  Sumner  46;  1871,  Pennsylvania 
College  Cases,  13  Wall.  (U.  S.)  190;  1873,  Columbus,  C.  &  I.  C.  E.  v.  Skid- 
more,  69  111.  566;  1875,  Central  E.,  etc.,  Co.  v.  Georgia,  92  U.  S.  665;  1876, 
Shackelford  v.  Mississippi  C.  E.  Co.,  52  Miss.  159;  1879,  Meyer  v.  Johnson, 
64  Ala.  603;  1880,  Newport  &  Cin.  Bridge  Co.  v.  Wooley,  78  Kv.  523;  1888, 
EdisonElec.  L.  Co.  v.  N.  H.El.  Co.,  35  Fed.  Eep.  233;  1889,  Hancock  M.  L. 
I.  Co.  V.  Worcester,  etc.,  E.,  149  Mass.  214 ;  1890,  United  States  v.  So.  Pac. 
E.  Co.,  45  Fed.  Eep.  596;  1890,  Day  v.  Worcester,  N.,  etc.,  E.  Co.,  151  Mass. 
302 ;  1896,  Louisville  Trust  Co.  v.  L.,  N.  A.,  etc.,  E.,  75  Fed.  Eep.  433. 

(6)  Their  property :  Becomes  that  of  the  succeeding  company.  See  in/m, 
this  note,  5  (6),  (3). 

(0)  Their  rights  generally:  These  become  those  of  "the  successor  company. 
See  vifra,  this  note  5  (a),  (6). 

(d)  Their  liabilities:  These  continue  against  the  old  company,  although 
they  are  usually  enforoible  against  the  consolidated  company:  1873,  Prouty 
V.  Lake  S.,  etc.,  E.  Co.,  52  N.  Y.  363;  1874,  Montgomery  &  W.  P.  E.  Co.  v. 
Boring,  51  Ga.  582;  1876,  Shackelford  v.  Miss.,  etc.,  E.  Cd.,  52  Miss.  159; 
1877,  Montgomery,  etc.,  E.  v.  Branch,  59  Ala.  139;  1888,  Louisville,  etc.,  E. 
V.  Boney,  117  Ind.  501;  1888,  Compton  v.  E.  Co.,  45  Ohio  St.  592;  1895,  Mar- 
ket St.  E.  V.  Hellman,  109  Cal.  571;  1897,  Compton  v.  Jesup,  167  U.  S.  1; 
1897,  Santa  Fe  Elec.  Co.  v.  Hitchcock,  9  N,  M.  156,  50  Pac.  Eep.  332;  1897, 
In  re  Utica  Nat.  Bank  Co.,  154  N.  Y.  268.  See,  infra,  this  note;  note,  89  Am. 
St.  E.  604. 

5.  Effect  as  to  the  consolidated  company : 

[a)  A  new  corporation,  or  at  least  a  somewhat  different  corporation,  comes 
into  existence  which,  for  most  business  purposes,  is  a  distinct  entity  from  the 
constituent  corporations:  1868,  Eacine,  etc.,  E.  Co.  v.  F.  L.  &  T.  Co.,  49  111. 
331 ;  1875,  Wilmer  v.  The  Atlantic,  etc  ,  E.  Co.,  2  Woods  409;  1884,  Burger  v. 
GrandEapids&I.  E.,  22  Fed.  Eep.  561;  1885,  Pullman  Palace  Car  Co.  v.  Mo. 
Pac,  etc.,  Co.',  115  U.  S:587;  1886,  Graham  v.  E.  Co.,  118'U.  S.  161;  1888,  O. 
&  M.  E.  Co.  V.  People,  123  111.  467;  1890,  Fitzgerald  v.  Mo.  Pac.  E.,  45  Fed. 
Eep.  812;  1895,  Market  St.  E.  Co.  v.  Hellman,  109  Cal.  571._ 

However,  as  to  interstate  consolidations  the  new  company  is  a  new  company 
existing  in  each  state  with  the  powers,  rights  and  franchises  that  the  constit- 
uent companies  in  that  state  had,  but  not  those  that  one  or  more  of  the  con- 
stituent companies  created  in  another  state  had.  And  for  jurisdictional  pur- 
poses in  the  United  States  courts,  there  areas  many  new  companies  (with  the 
name  of  the  consolidated  company)  as  there  are  states  authorizing  the  consol- 
idation :  1861,  O.  &  M.  E.  Co.  v.  Wheeler,  1  Black  (66  U.  S.)  286 ;  1865,  County 
of  Allegheny  v.  C.  &  P.  E.  Co.,  51  Pa.  St.  228 ;  1876,  Muller  v.  Dows,  94  U.  S. 
444;  1886,  St.  Paul  &  N.  P.  E.  Co.  v.  Minn.,  36  Minn.  85;  1890,  Nashua  &  L. 
E.  Co.  v.  B.  &  L.  E.  Co.,  136  U.  S.  356;  1896,  St.Xouis,  etc.,  E.  Co.  v.  James, 
161  U.  S.  545;  1899,  Louisville,  N.  A.,  etc.,  E.  Co.  v.  Louisville  Trust  Co.,  174 
U.  S.  552;  note,  89  Am.  St.  E.  604. 

The  new  company  dates  its  existence  from  the  consolidation :  1875,  Shields 
V.  The  State.  26  Ohio  St.  86;  1875,  Central  E.  &  Banking  Co.  v.  State,  54  Ga. 
401 ;  1876,  State  v.  Northern  Cent.  E,  Co.,  44  Md.  131;  1898,  Adams  v.  Yazoo 
&  M.  V.  E.  Co.  (Miss.),  24  So.  Rep.  200. 

(6)   Eights  and  privileges  of  the  consolidated  company: 

( 1)  Special  privileges  and  immunities :  As  the  consolidated  company  is  a  new 
company  dating  from  the  consolidation,  as  against  the  state,  it  is  subject  to 
all  the  laws  existing  at  the  date  of  consolidation,  such  as  the  right  to  repeal 
or  amend,  notwithstanding  the  fact  that  the  charters, of  the  constituent  com- 
panies were  not  subject  to  repeal  or  amendment:  1875,  Shields  v.  State,  26 
Ohio  St.  86;  1895,  Mercantile  Bank  v.  Tennessee,  161  U.  S.  161;  1897,  Smith 
v.  Lake  Shore  &  Mich.  So.  E.,  114  Mich.  460. 

Eights  to  use  streets  pass :  1895,  Africa  v.  Knoxville,  70  Fed.  Eep.  729;  right 
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to  take  property  under  eminent  domain  pass  also.:  1882,  Toledo,  etc.,  E.  Co. 
V.  Dunlap,  47  Mich.  456;  1888,  Abbott  v.  N.  Y.^-etc,  E.  Co.,  145  Mass.  450; 
"^?  so  also  an  exclusive  right  to  furnish  gas :  1885,  New  Orleans  Gas  Co.  v.  Louisi- 
ana, 115  U.  S.  650. 

An  unexecuted  power  to  consolidate  is  not  a  vested  right,  and  hence  would 
not  pass  to  a  consolidated  company:  1895,  Pearsall  v.  Great  Northern  E.,  161 
V.  S.  646;  1896,  Morrill  v.  Smith  Co.,  89  Tex.  529,  651 ;  nor  does  the  right  to^ 
fix  railroad  rates:  1895,  St.  Louis  &  S.  F.  E.  Co.  v.  Gill,  156  U.  S.  667. 

As  to  exemptions  from  taxation,  if  the  language  of  the  consolidation  statute 
is  ample  to  include  such  privileges,  and  there  is  nothing  to  indicate  a  con- 
trary intent,  the  tax  exemption  inures  to  the  benefit  of  the  new  company,  so 
,  far  as,  but  no  farther  than,  the  property  acquired  was  exempt.  1850,  Phila^ 
delphia,  etc.,  E.  Co.  v.  Maryland,  10  How.  (51  U.  S.)  376;'1872,Tomlinson  v. 
Branch,  15  Wall.  (82  U.  S.)  460;  1873,  Delaware  E.  Tax,  16  Wall.  (85  U.  S.> 
206;  1875,  Central,  etc.,  E.  v.  Georgia,  92  U.  S.  665;  1876,  Chesapeake  &  O. 
E.  Co.  V.  Virginia,  94  U.  S.  718. 

The  later  cases  apply  even  a  stricter  rule,  and  the  tax-exemption  does  not 
pass  unless  the  intention  j,o  do  so  is  clearly  expressed — all  presumptions  be- 
ing against  it;  1894, Keokuk  &  W.  E.  v.  Missouri,  152  U.S. 301,  supra,  p. 989; 
1895,  Norfolk  &  W.  E.  Co.  v.  Pendleton,  156  U.  S.  667 ;  1895,  Mercantile  Bank 
V.  Tennessee,  161  U.  S.  161;  1898,  Adams  v.  Yazoo  &  M.  V.  E.  Co.,  24  So. 
Eep.  200  (Miss.) ;  1898",  Citizens'  Sav.  Bk.  v.  Owensboro,  173  TJ.  S.  636;  1899, 
The  Kentucky  Bank  Cases,  174  TJ.  S.  408,  et  seq. 

(2)  Contract  rights,  such  as  stock  subscriptions,  subscriptions  in  aid  of  the 
purposes,  rights  to  use  patents,  copyrights,  etc.,  rights  under  indemnity  bonds, 
etc.,  held  by  constituent  companies  pass  to  the  consolidated  company: 

Stock  subscriptions:  1856,  Sparrow  v.  E.  &  0.  E.,  7  Ind.  369;  1863,  Bish 
V.  Johnson,  21  Ind.  299;  1875,  Mansfield,  etc.,  E.  Co.  v.  Stout,  26  Ohio  St. 
241 ;  1891,  Hamilton  v.  Clarion,  etc.,  E.  Co.,  144  Pa.  St.  34. 

Patent  rights:     1869,  Lightner  v.  B  &  A.  E.,  1  Low.  338,  Fed.  Cas.  8343. 

Subscriptions  in  aid  of  undertaking:  1876,  Scotland  Co.  v.  Thomas,  94  D. 
S.  682;  1878,  Edwards  v.  People,  88  111.  340;  1879,  Empire  Tp.  v.  Darlington, 
101  U.  S.  87;  1883,  Scott  v.  Hausheer,  94  Ind.  1;  1885,  Marion  Co.  v.  Center 
Tp.,  105  Ind.  422;  1888,  Livingston  Co.  v.  First  Nat'l  Bank,  128  U.  S.  102,  with 
cases  cited  there;  but  see  contra,  1872,  New  Jersey  M.  E.  Co.  v.  Strait,  35  N. 
J.  L.  322;  1875,  Harshman  v.  Bates  Co.,  92  TJ.  S.  569;  1877,  County  of  Bates 
V.  Winter,  97  U.  S.  83;  3878,  Wagner  v.  Meety,  69  Mo.  150. 

Indemnity  bonds :     1892,  Pennsylvania,  etc.,  E.  v.  Harkins,  149  Pa.  St.  121. 

(31   Property  rights: 

Lands  vest,  by  virtue  of  the  act  of  consolidation,  in  the  new  company  with- 
out further  conveyance :  1861,  N.  Y.  Cent.  E.  Co.  v.  Saratoga,  etc.,  Co.,  39 
Barb.  (N.  Y.)  289;  1888,  Georgia  Pac.  E.  Co.  v.  Wilks,  86  Ala.  478;  1888,  Tar- 
pey  V.  Deseret  Salt  Co. ,  6  Utah  494;  1891,  Cashman  v,  Brownlee,  128  Ind. 
266 ;  1896,  Day  v.  N.  Y.  S.  &  W.  E.  Co.,  58  N.  J.  L.  677 ;  1900,  Greene  v.  Wood- 
land, etc.,  E.  Co.,  62  Ohio  St.  67,  56  N.  E.  Eep.  642. 

Choses  in  action  do  also :  1863,  Cumberland  College  v.  Ish,  22  Cal.  641 ; 
1865,  State  University  of  Vermont  v.  Baxter,  42  Vt.  99 ;  1868,  Miller  v.  Lan- 
caster, 45  Tenn.  (5  Cold.)  514. 

(4)   Liabilities: 

Contracts — New  company  must  perform  those  of  old :  1868,  Eacine  &  M.  E. 
Co.  V.  Farmers'  L.  &  T.  Co.,  49  111.  331 ,  9^  Am.  Dec.  595 ;  1874,  Western  Union 
E.  Co.  V.  Smith,  75  111.  496;  1881,  Sapping  v.  Little  Eock,  etc.,  Co.,  37  Ark. 
23;  1889,  Union  Pac.  E.  v.  McAlpine,  129  U.  S.  305;  1890,  Day  v.  Worcester, 
etc.,  E.  Co.,  151  Mass.  302;  1890,  Jones  v.  Fitchburg  E.  Co.,  123  N.  Y.  502; 
1890,  Joy  v.  St.  Louis,  138  U.  S.  1 ;  1892,  Chicago  &  Ind.  Coal  Co.  v.  Hall,  135 
Ind.  91,  23  L.  E.  A.  231 ;  1896.  Cumberland  Valley  E.  Co.  v.  Gettysburg,  etc., 
Co.,  177  Pa.  St.  519. 

But  see:  1868,  Tagart  v.  Northern  Cent.  E.  Co.,  29  Md.  557;  1873,  Prouty 
v.  L.  S.  etc.,  E.  Co.,  52  N.  Y.  363 ;  1874,  Citv  and  County  of  San  Francisco  v. 
Water- Works,  48  Gal.  493;  1899,  Chase  v.  Mich.  Tel.  Co.,  121  Mich.  631,  80 
N.  W.  Eep.  717;  1900,  Capital  Traction  Co.  v.  Oftutt,  17  App.  D.  C.  292,  53 
L.  E.  A.  390. 


§  288  POWER  TO  A.CQ|f;iRE   REAL   PROPERTY.  //^        IOO7 

De6<s— New  company  a*«4iabl6  for,  to  the  extent  of  property  received,  and 
where  expressly  assumed,  a*e  hable  beyond  the  property  received :  1863, 
Eaton,  etc.,  E.  Co.  v.  Hunt,  20  Ind.  457;  1868,  Indianapolis,  C.  &  St.  L.  E.  Co. 
V.  Jones,  29  Ind.  465,  95  Am.  Dec.  654;  1869,  Wright  v.  Milwaukee,  etc.,  E. 
Co.,  25  Wis.  46;  1874,  Bailey  v.  N.  Y.  0.  E.  Co.,  89  U.  S.  (22  Wall.)  604;  1875, 
Meyer  v.  Johnson,  53  Ala.  8^57 ;  18§'l,  '^oardman  v.  L.  S.  &  M.  S.  E.,  84  N.  Y. 
157 ;  1885,  Drown  v.  Susquehanna  Boom- Co.,  109  Pa.  St.  57,  58  Am.  Eep.  709; 
1889,  Louisville,  N.  A.,  etc.,  E.  v.  Snider,  117  Ind.  501,  3  L.  E.  A.  434;  J894, 
Berry  v.  Kansas,  etc.,  E.  Co.,  52  Kan.  774,  39  Am.  St.  E.  381;  1895,  Lang- 
home  V.  Eiehmond  E.  Co.,  5l  Va.  369;  1897,  In  re  Utica,  etc.,  Co.,  154  N.  Y. 
268;  1897,  Tompkins  v.  Augusta  So.  E.  Co.,  102  Ga.  436;  1899,  IT.  S.  Capsule 
Co.  V.  Isaacs,  23  Ind.  App.  633,  55  N.  E.  Eep.  832;  1899,  Copp  v.  Colorado  0. 
&  I.  Co.,  60  N.  Y.  Supp.  293,  29  Miscl.  E.  109;  1901,  Morrison  v.  Snuff  Co.,  79 
Miss.  330,  89  Am.  St.  E.  598. 

Torts:  New  company  is  liable  for  the  torts  of  the  former  constituent  com- 
panies: 1860,  Bissell  v.  Michigan  So.  E,  22  N.  Y.  258;  1873,  Warren  v. 
Mobile,  etc.,  E.,  49  Ala.  582;  1874,  Chicago,  etc.,  E.  v.  Moffatt,  75  111.  524; 
1883,  St.  Louis,  etc.-,  E.  Co.  v.  Marker,  41  Ark.  542;  1892,  Louisville,  etc.,  E. 
Co.  V.  Summers,  131  Ind.  241 ;  1893,  Berry  v.  Kansas  C.  F.  &  S.  E.,  52  Kan. 
759,  39  Am.  St.  E.  371;  1895,  Southern,  etc.,  E.  Co.  v.  Bourkright,  70  Fed. 
Eep.  442,  30  L.  E.  A.  823;  1895,  Langhorne  v.  Eiehmond  E.  Co.,  91  Va.  369. 

But  see  contra,  1898,  "Von  Ootzhausen  v.  Johns  Mfg.  Co.,  100  Wis.  473,  76 
N.  W.  Eep.  622;  1899,  Chase  v.  Mich.  Tel.  Co.,  121  Mich.  631,  80  N.  W. 
Eep.  717. 


ARTICLE     IV.       ACQUIRE,    HOLD    AND    ALIENATE    PROPERTY. 

Sec.  288.     ( I )   Acquire  and  hold  real  property. 
(A)   ByjDurchase:  -— 

(a)  Presumptions. 

STOCKTON  SAVINGS  BANK  v.  STAPLES.' 

1893.     In  the  Supreme    Court   of    California.     98  Cal.  Rep.^ 

189-193.  * 

fAction  by  the  bank  to  quiet  title  to  land.  Judgment  was  in  favor 
of  the  plaiatittr-iaiid.  diJ^^Eants"  k'^pealed  therefrom.  The  bank 
traced  title  through  conveyances  from  one  C. ,  and  alleged  that  O. 
had  ousted  the  defendant,  aniLie_a]id.Jiia»-aubsequent  grantees  had 
maintained  an  open  and  notorious_,pps§,essioa,f9i;  the  statutory  period. ' 
The  immediate  grantor  of  the  bank  was  Mrs.  Hudson.] 

VanclieF,  (j_     *"~"*"  ""*' ""IVppeJTStrtg^contehd  that  the  court  erred 
in  ovgrrj-digg  their  objections  to  the  introduction  in  eyidence_  of  the 
deed  from  Mrs.  Hudson  to  plaintiff.      The  ground   of  the  objectionT 
was  that  the  plaintiff  "was. not  shovvn  to  have  the  power  to  purchase, ( 
holdj^or  receive  said  landjjigr_ that, said  laad.=>w,as  oamsiejs^d- to  it  fort 
any  of  the  purposes  of  the  corporation."     There  was  no  evidence  toj 
show  for  what  purpose  the  corporation  had  been  organized,  or  what 
business  it  was  conducting.      The  court  found  according  to  the  alle- 
gation of  the  complaint,  not  denied  in  the  answer,  that  at  all  the  times 

'  Statement  abridged,  only  part  of  opinion  given. 
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Stated  the  plaintiff  "was  a  corporation  duly  organized  and  incorporated 
under  and  by  virtue  of  the  laws  of  the  state-of  California,  and  having 
its  office  and  principal  place  of  business  in  the  city  of  Stockton,  county 
of  San  Joaquin,  state  of  California." 
/  Under  these  circumstances  I  think  it  must  be  presumed  (as  against 
the  defendants,  at  least)  that  the  corporation'  had  power  to^gurchase 
and-iitrhd-tite-1-aildr-  (Natom'a"Water  &  M.  Co.  v.  Clarkin,  14  Cal. 
544 ;  Hvans  v.  Bailey,  66  Cal.  112;  Hagar  v.  Board  of  Supervisors, 
47  Cal.  222;  People  v.  La  Rue,  67  Cal.  526;  Spelling  on  Private 
Corporation,  §§  203,  206.)  It  does  not  appear  under  what  statute  or 
for  what  purpose  the  plaintiff  was  incorporated,  nor  what  business  it 
was  engaged  in,  nor  for  what  purpose  the  property  was  purchased  or 
used.  In  answer  to  a  similar  objection  in  People  v.  La  Rue,  67  Cal. 
526,  it  was  said:  "If  there  was  anything  in  its  charter  or  the  business 
in  which  it  was  engaged,  or  in  the  law  under  which  it  was  organized, 
in, any  manner  abridging  its  right  to  hold  land,  it  does  not  appear  of 

record,  hence  vro'Seem  the  ubjeLliuu  unLeiiab'le." — * — * — * 

j*rffirmed. 

N'ote:  Xn  the  absence  of  any  showing  of  any  kind  to  the  contrary  ttiera  is  a 
P^?^J^lffl252£]?JMilE!iSS*^®^  land  by  a  corporation lire^or  a  yah(rparpose. 
anH'ihecontrary  musTbe'sEowh  by  the  one  alleging  it.  1827,  Jix  parte  Feru 
Iron  Oo:77*Conn.  (NrY.)  540;  1859,  Chautauqua  Co.  Bank  v.  Risley,  19  N. 
Y.  369,  75  Am.  Dec.  347;  1863,  Eegents  of  TTniv.  v.  Detroit  Y.  M.  Soc,  12 
Mich.  138;  1871,  Myers  v.  Croft,  13  "Wall.  (80  U.  S.)  291;  1874,  Hagar  v.  Yolo 
Co.,  47  Cal.  222;  1874,  Yates  v.  Van  De  Bogert,  56  N.  Y.  526;  1885,  People  v. 
Xa  Rue,  67  Cal.  626;  1893,  Connecticut,  etc.,  Ins.  Co.  v.  Smith,  117  Mo.  261, 
58  Am.  St.  Rep.  656. 
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In  the  Supreme  Court  of  Pennsylvania.     7  Serg.  &  R. 
(Pa.)  313-323- 


> 


f  /Error  to  the  common  pleas  of  Bedford  county. 
/  Frederick  Hillegas,  the  plaintiff,  below,  (the  defendant  in  error), 

/  clajm^[]_tji£jan3~indisgute,  uniqler  a  warrant  and  survey  to  Thomas 
Holt,  who  conveyed'  tp^eorge  Armstrong,  who  conveyed  toIWlTliam 
Henry,  who  conveyed  to  the  Bank  of  North  America,  who  conveyed 
to  the  plaintiff.  On  the  trial  of  the  cause,  four  bills  of  exceptions  to 
evidence  were  taken  by  the  defendant  below.     *     *     * 

The  third  exception  was  to  the  admission  of  a  deed  from  the  Bank 

-of  North  America  to  James  Ross,  to  which  there  were  two  objections: 
1st.  That  there  was  no  evidence  of  the  seal  of  the  corporation.  2d. 
That  the  corporationwasjncapable  of  receiving  jLcgnyeyance  of  land 
otherwtse  lliairl5y  mortgage,  and  therefore  had  no  estate  which  could, 

'.be  conveyed.     "'  ,:  /•- 
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[After  holding  the  seal  of  the  corporation  had  not  been  proved  and 
for  that  reason  the  deed  should  not  have  been  admitted,  proceeds:] 

TiLGHMAN,  C.  J.  *  *  *  But  the  great  points  in  this  cause  are, 
the  capacity  of  the  bank  to  ^cjethelem^d^'eonBSBtfayrWTffiimi-Hepry's 
deed^  and -^rfte1r^^'ards  -tcrrawwey  iElTeTame  to  Jaiij.e,s,R.oss.'  There  is  no 
do«bt-tb«*~»-e«Krporation-  mustbe  governed  by  the  charter  from  which 
it  derives  its  existence.  It  can  do  no  act  nor  take  any  estate  contrary 
to  its  charter.  If,  therefore,  it  can  be  shown,  that  the  Bank  of  North 
America  is  forbidden  by  its  charter,  either  to  fake  or  to  convey,  the 
land  contained  in  William  Henry's  deed,  the  plaintiff's  action  can. not 
be  supported.  By  the  third  section  of  the  act  of  incorporation  (17th 
of  March,  1787,  2  Sm.  L.  399),  the  bank  is  made  capable  "to  have, 
hold,  purchase,  receive,  possess,  enjoy  and  retain  lands,  rents,  tene- 
ments, goods,  chattels  and  effects  of  whatsoever  kind,  nature  or  qual- 
ity, to  the  amount  of  two  millions  of  dollars  and  no  more,  and  also  to 
sell,  grant,  etc.,  the  same  lands,  etc.  Provided,  nevertheless,  that 
such  lands  and  tenements,  which  the  Said  corporation  are  hei'eby  en- 
abled to  purchase  aiid  hold,  shall  only  extend  to  such  lot  and  lots  of 
ground,  and  convenient  buildings,  and  improvements  thereon  erected 
or  to  be  erected,  which  they  may  find  necessary  and  proper  for  carry- 
ing on  the  business  of  the  said  bank,  and  shall  actually  occupy  for 
that  purpose,  and  to  such  lands  and  tenements  which  are  or  may  be 
bona  fide  mortgaged  to  them,  as  securities  for  their  debts."  It  is  re-'; 
markable  that  with  regard  to  the  holding  of  lands,  the  charter  of  this 
bank  is  more  restricted  than  that  of  any  other  bank  in  the  state,  for  all 
the  others  are  enabled  to  hold,  not  only  the  lands  which  have  been 
bona  fide  mortgaged  to  them  by  way  of  security  for  debts,  but  also 
those  "which  may  be  conveyed  to  them  in  satisfaction  of  debts  pre- 
viously contracted  in  the  course  of  their  business,  or  purchased  at  sales 
'■  upon  judgments  which  shall  have  been  obtained  for  such  debts." 
This  difference  of  restriction  must  have  arisen  from  the  extreme  jeal- 
ousy of  monied  corporations  which  pervaded  the  mind  of  the  legisla- 
ture when  the  Bank  of  North  America  was  incorporated. '  It  never 
could  have  been  intended  to  place  that  bank  on  a  worse  footing  than 
others,  for  it  was  the  only  one  which  risked  its  capital  on  a  field  alto- 
gether untried  in  America,  and  which  had  the  merit  of  rendering  es- 
sential service  to  the  United  States  during  the  war  of  the  revolution. 
It  would  be  improper,  therefore,  to  carry  the  restriction,  by  construc- 
tion, farther  than  the  words  of  the  law  plainly  import.  The  restric-  1 
tion  is,  that  the  bank-shaU-  not  -purchase  and  hold.  Purchasing  and  1 
holding  are  very  different  things,  and  the  consequences  of  each  are 
very  different.  If  the  words  had  been  that  the  bank  should  neither 
purchase  nor  hold,  then  it  could  have  done  neither  one  nor  the  other. 
But,  although  purchasing  and  holding  might  have  been  thought 
dangerouSj_becatise  of  the  power  which  it  would  have'^ven'the  bank 
to  bringJoo_riu]chJand  Tnto"moHiTiain,'yef  to  furcKasi"vi bj e'Ct" to  the 
sEaluIes  of  mortmain,  which  authorized  the  commonwealtfT  to  "appro- 
priate" the"  land  to  its  own  use',  could"  be  attendetl  with  no  darigeFr 
64— WiL.  'dlsBsr   '  ~ ' " "'        "'  *     ,  -  ■  -    ..--, 
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This  construction  would  satisfy  the  jealous  policy  of  the  legislature, 
preserve  the  community  from  the  danger  of  too  great  a  mass  of  real 
property  held  in  mortmain,  and  at  the  same  time  put  in  the  power  of 
the  commonwealth  to  act  towards  the  bank  as  justice  might  seem  to 
require.  V^  This  is  a  consideration  of  no  small  importance ;  for  when 
the  direqtbrs  of  the  bank  accepted  from  William  Henry  a  conveyance 
of  his  land  at  a  fair  price  in  payment  of  a  debt  bonajide  due,  it  would 
be  hard  to  presume  that  they  knew  they  were  acting  in  violation  of 
their  charter.  But  granting  that  the  restriction  in  the  charter  did  not 
extend  to  the  simple  act  of  purchasings  it  may  be  asked,  whence  did 
the  corporation  derive  the  right  to  pftrchase,  and  what  would  be  the 
situation  of  land  purchased  without  a  capacity  of  holding.''  The  an- 
swer is,  that  a  corporation  has,  from  its  nature,  a.  right  to  purchase 
landSj  Jhaugliahfi^hartercontams  no  licengE~to-that-ptii'pe8c.-»'And 
in  this  respect  the  staitute?ormortmain  have TTOTaTeSfemre  law,  ex- 
cept in  case  of  superstitious  uses.  But  since  those  statutes,  it  is  nec- 
essary, in  order  to  enable  a  corporation  to  retain  lands  which  it  has 
purchased,  to  have  a  license  for  that  purpose ;  otherwise,  in  England, 
the  next  lord  of  the  fee  may  enter  within  a  year  after  the  alienation, 
and  if  he  do  not,  then  the  next  immediate  lord,  from  time  to  time, 
has  half  a  year  to  enter,  and  for  default  of  all  the  mesne  lords, 
the  king  takes  the  land  so  aliened,  forever.  That  this  is  the  law  ap- 
pears from  the  following  authorities :  2  Black.  Comm.,  268,  269; 
Co.  Lit.,  2;  6  Vin.Ab.,  265(6.  pi.  2.)  ;  6Vin.  Ab.,  266,  pi.  8;  Jenk. 
Cent.,  270;  3  Com.  Dig.,  399  (F.  10);  3  Com.  Dig.,  401  (F.  15); 
I  Rol.  Ab.,  513;  I,  35;  10  Co.  30.  But  in  Pennsylvania,  where 
there  are  no  mesne  lords,  the  right  would  accrue  immediately  to  the 
commonwealth.  It  has  been  objected,  however,  that  according  to 
the  report  of  the  judges  of  this  court,  made  on  the  14th  of  December, 
1808,  in  pursuance  of  an  act  of  assembly  requiring  them  to  make  a 
report  of  the  English  statutes  which  are  in  force  in  the  common- 
wealth, etc.,  it  appears  that  all  conveyances  of  land  to  a  corporati_Qn.i_ 

without  license,  are  absolutely  void; 1  will  consider  this  objection. 

The  judges  reported  the  following  statutes  of  mortmain,  "7  Ed.  I. 
(Stat.  2);  13  Ed.  I,  ch.  32;  15  Rich.  II,  ch.  5,  and  23  Hen.  VIII, 
ch.  10;  which  are  in  part  inapplicable  to  this  country,,  and  in  part  ap- 
plicable and  in  force,  l^hey  are  so  far  in  force,  that  all  conveyances 
by  deed  or  will,  of  lands,  tenements  or  hereditaments,  made  to  a  body 
corporate,  are  void  unless  sanctioned  by  charter  or  act  of  assembly. 
So,  also,  are  all  such  conveyances  void,  made  either  to  an  individual 
or  to  any  number  of  persons  associated,  but  not  incorporated,  if  the 
said  conveyances  are  for  uses  or  purposes  of  a  superstitious  nature, 
and  not  calculated  to  promote  objects  of  charity  or  utility." 

I  have  quoted  the  words  of  the  report,  and  it  is  evident  that  the 
judges  could  have  no  intent,  nor  had  they  power  to  make  any  addi- 
tion to  the  statutes,  or  in  any  manner  to  alter  them.  Now  by  reference 
to  the  statutes  it  will  appear  that  in  all  of  them  except  the  23  Hen. 
VIII,  ch.  10,  the  conveyance  is  not  absolutely  void,  but  the  estate 
passes  to  the  corporation,  subject,  as  before  mentioned,  to  the  right 
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of  the  several  mesne  lords,  and  in  their  default,  of  the  king,  to  enter 
and  hold  in  fee.  But  by  the  statute  of  2.3  Hen.  VIII,  ch.  10  (which 
has  been  determined  to  extend  to  suferstitious  uses  only:  see  3  Black 
Com.,  273;  I  Co.  Rep.,  24),  uses  and  trusts  made  and  contrived  in 
favor  of  religious  persons,  or  any  bodies  corporate,  for  more  than 
twenty  years,  shall  be  utterly  void.  Now  the  meaning  of  the  report 
of  the  judges  is,  that,  according  to  the  statute  cited  by  them,  convey- 
ances  to  superstitious  uses  are  absolutely  void,  and  ronvpyar^cdS  to 

r.nrporafmns_^t7£i1Sfi>r??i9y  ■f?/jn^y\;r^;f?Y)?y9.  are  sn  far  void  that  those'  COr- 
jofaflbiis  shaTl  have  hO  capacity  tu  hold  the  ftStates  for  tKe'ir  own  "liei>r' 
efat,  bur  subject  to  tne  rignt  01  tn^  commonwealth  wh^  frif]y  appi-^- 
ItrlHtb  themjo_its  own  use  at  ^jg^surg ;  '"  other  words,  fhat  such  con'^ 
v.e''<!'aH(!eOiavC  116  validity  tor  the  purpose  ot  enahlin^  f^jp  rr>rpn]-fftir.p 
--  pport  the  plaintiff'^s^tTtTe,  Tt'"iiTiHsF'BF 


fiBainr     fSut  to  suppc 

shown  ttiat  the  corporation  had  power,  not  only  to  take  by  purchase, ' 
but  to  aliene.  In  this  respect  I  considera  corporation  in  the  situation 
of  an  alien  who  has  power  to  take  but  not  to  hold.  That  an  alien 
may  take  by  purchase  (though  not  by  descent),  has  been  settled  from 
the  earliest  times.  It  is  so  laid  down  in  Co.  Lit.  2,  and  I  believe  has 
never  been  questioned.  Neither  has  it  been  questioned  that  the  land  is 
subject  to  forfeiture,  and  may  be  seized  for  the  king  after  office  found. 
But  it  has  been  questioned  what  is  the  right  of  the  alien  before  office 
found  for  the  king.  Without  reference  to  English  cases,  which  leave 
the  matter  in  doubt,  we  have  the  highest  authority  in  our  own  coun- 
try for  saying  that  until  some  act  done  by  the  commonwealth  accord- 
ing to  its  own  laws,  to  vest  the  estate  in  itself,  it  remains  in  the  alien, 
who  may  convey  it  to  a  purchaser,  but  he  can  convey  no  estate  which 
is  not  defeasible  by  the  commonwealth.  This  principle  was  asserted 
by  Judge  Story,  who  delivered  the  opinion  of  the  supreme  court  of 
the  United  States  in  the  case  of  Fairfax's  Devisee  v.  Hunter's  Lessee, 
7  Cranch  603  ;  and  this  was  the  opinion  of  the  supreme  court  of  Mas- 
sachusetts, in  the  case  of  Sheaffe  v.  O'Neil,  i  Mass.  Rep.  256,  cited 
by  Judge  Story. 

Jt  is  reasonable   in  theory,  and   can  have  no  ill  effect  in  practice- 
that  ne  WHO  nas  a  deieasjnle.  „estate_may  convey  aHSeasib'le  estate. 
'Provided  the  righT'oT  the  commonwealth  'io''S^^^"^&^^^'^^^x'^i^!ASI^ 
B^the'alien_remains^entire,it  is  immaterial  'wEo^oTS^'Tne  land  until 
tliat  right  be  prosecute(fr"Su|!)'pU!Jiliy'.  ffT6!!rTRafTPiV'c'asT's'"'of  tlie""alien" 
•^t«daba.Ma»iipwgtfWr'1Sg^imiIaF(and"T's"ee  rionow  ^tlifiy„can"be  dis- 
ti^^ff»i»lte4^r'»'ft)WUWtJ  that  the  deed  from  the  Jtiank  of  'North  'Xmer-7 
"Tea  'tgr-j7fiiit)t!  R<!>ss  conveyect  a"fee-sirnplei'''gefeasi6'le^bvjffie'''ro 

p^eatth.     *     "    "-     •      -^   ■        ' ■"■"—■'  ■  '  --  ^,  . 

''^*']PR!eversed  on  thfe  ground  that  the  deed  was  admitted  without  proof 
of  the  corporate  seal."] 

Note.    See  note,  §  291. 
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Sec.29^.    Sam*.    ^{;/^^^    i^fuJk^-    --^^  ^  (l^  }^^^ 

•     '  tA''-^  CASE  V.  KELLY  Et  Al.', 

1890.     In  the  Supreme    Court    of    the    United    States.     133 

U.  S.  Rep.  21. 

[The  Green  Bay. and  Minnesota  Railroad  Company  being  in  the 
hands  of  a  receiver,  namely,  Timothy  Case,  in  the  circuit  court  of 
the  United  States,  in  a  suit  by  the  Farmers'  Loan  and  Trust  Company 
to  foreclose  a  mortgage  on  said  railroad,  said  receiver  was  directed 
by  the  court  to  take  possession  of  all  the  property,  real  and  personal, 
of  said  company,  with  authority  to  bring  suits,  in  the  name  of  the 
railroad  company.  Under  this  order,  Mr.  Case,  as  receiver,  brought 
the  present  suit,  stating  that  he  sues  in  behalf  of  said  railroad  com- 
pany, and  as  receiver,  the  defendants  Kelly,  Ketchura,  and  Hiles, 
who  were  officers  of  the  railroad  company  during  its  period  of  con- 
struction, and  who  as  alleged  had  procured  numerous  donations  of 
land  from  citizens  who  were  interested  in  the  construction  of  the  road, 
along  its  line,  intended  to  be  for  the  use  and  benefit  of  the  railroad 
company,  and  to  assist  it  in  such  construction. .  The  fundamental  alle- 
gation of  the  bill  is  that  these  defendants,  representing  to  the  persons 
who  made  the  donations  that  they  were  officers  of  the  road,  and  solic- 
iting these  grants  for  the  benefit  of  the  road,  took  the  conveyances  to 
themselves  individually;  that  they  did  this  in  a  fraudulent  manner,  by 
making  the  grantors  in  the  conveyances  believe  that  they,  as  oificers 
of  the  company,  could  receive  the  conveyances  for  the  benefit  of  the 
road,  and  that  either  the  grantors  did  not  really  know  to  whom  the 
conveyances  were  made,  or  were  induced  to  believe  that  when  made 
the  grantees  held  the  lands  as  a  trust  for  the  benefit  of  the  road. 
These  defendants  not  recognizing  this  trust,  and  the  conveyances  on 
their  faces  being  merely  conveyances  to  the  individuals,  Ketchum, 
Kelly,  and  Hiles,  who  now  refuse  to  convey  to  the  company,  or  to 
admit  its  right  to  the  lands,  this  suit  is  brought  to  have  a  declaration 
of  the  trust  made  by  the  court,  and  a  decree  ordering  conveyances  by 
the  defendants  of  the  land  to  the  corporation.  It  is  further  alleged 
that  the  mortgage  in  process  of  foreclosure  in  the  court  under  which 
Case  is  acting  as  receiver  covered  all  the  lands  of  the  corporation, 
and  would  cover  these  lands,  if  the  title  of  the  corporation  in  them 
was  established.  The  defendants,  Kelly,  Ketchum,  and  Hiles,  filed 
answers,  in  which  they  denied  all  fraud  or  deception,  denied  that  they 
held  the  lands  in  trust  for  the  railroad  company,  and  denied  the  right 
of  plaintiff  to  any  relief.  Replications  were  filed  to  the  answers. 
The  case  was  put  at  issue.  The  circuit  court  held  that  only  such 
lands  as  were  necessary  and  proper  for  the  immediate  use  of  the  road 
could  be  recovered  in  this  suit.] 

Miller,  J.  *  *  * .  TJie  principal  question  suggested  by  this 
appeal  is  whether  the  complainant,  as  representing  the  railroad  corft* 

'  Statement  abridged,  only  part  of  opinion  given. 
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e  held,  therefore,  that  there  was  no  authority,  under  the  laws 
x)nsin,  for  this  corporatfon  to  receivean  indefinite  gu'armtv  of  . 


pany,  can  maintain  a  suit  for  these  lands;  that  is  to  say,  whether  the  1 
company  was  endowed  by  the  legislature  of  Wisconsin  with  a  capacrJ 
'1^  to  receive  an  indefinite  quantity  of  lands,  with  no  limitationjjponV 
Tneir  use,  or  upon  their  sale,  or  whether  they  were  limited  to  the  landst 
necessary  to  such  uses  as  were  appropriate  to  the  operationsof  a  rail 


i^ynu^  J.I  10  iiiji.  jji^i.._.,ded  that  therelsliny  general  statute  of  the  state 
ol  Wisconsin  which  authorizes  either  this  company  or  any  other  cor- 
poration to  purchase  and  hold  lands  indefinitely,  as  an  individual 
could  do,  without  regard  to  the  yses  to  be  made  of  such  real  estate. 
The  charter  of  the  company,  approved  April  12,  1866  (chapter  540)) 
authorizes  it  to  acquire  real  estate,  namely,  the  fee-simple  in  lands, 
tenements,  and  easements,  for  their  legitimate  use  for  railroad  pur- 
poses. It  is  thus  authorized  to  take  lands  100  feet  in  width  for  right 
of  way,"  and  also  such  .  as  is  needed_to£,degot_bwlflipgSj^|^bping- 
st'3'^n.,  staLiun-lTCTn^?7'''^g^^^yo"iiktoWarehouses,^engrne-houses,  ma- 
chllie"bhros,-''f.<ctone'g7''^'ncl'™foFpurposes^connectedwTtT^^  and 

management  of  the  railroad."  "Tins  c"|"||l'i|!]^ti|2Pl.Qj-th 
whi-eh'thE'-Eofporation'ggTrld  acquire  title  to  real  estatemuM  peces- 

at  the  time  oi  m'afflW^'^l^'nffenScutory  aecree,  "it  was  not  authorized 
by  its  charter  to  take  laiids  for  speculative  or  farming  purposes."  It 
must  be       '  '  ' 

^of__Wisp-SJisi 

J^cls,  wnether  by  purchase^or 
he'Ig  tor  any  6TtKi  ptu  pose 
ration. 

To  this  view  of  the  subject,  counsel  urges  several  objections.  The 
first  of  these  which  we  will  notice  is  that  the  charter  of  the  corporation 
is  a  private  act,  of  which  the  court  can  not  take  judicial  notice,  and 
that,  as  it  was  not  ^Teaded~nor  offered  in  evidence;  nor  otherwise 
brought  to  the-attention  of  the  court,  it  could  not  be  the  louridatibn  of 
its,  judgment.  To  this  there  are  two  su-fficient  answers.  The  first  of 
which  is  that,  if  the  statute  creating  this  corporation  gave  it  no  power  ■ 
to  receive  and  hold  lands  in  the  manner  we  have  mentioned,  then  it 
had  no  such  power  by  virtue  of  any  law  of  the  state  of  Wisconsin ;  \ 
for  a  corporation,  in  order  to  be  entitled  to  buy  and  sell,  to  receive 
and  hold,  the  title  to  real  estate,  must  have  some  statutory  authority 
of  the  state  in  which  such  lands  lie  to  enable  it  to  do  so,  and  the  ab- 
sence of  such  provision  in  the  law  of  its  incorporation  does  not^create 
any  general  statute  which  authorizes  any  such  right. 

Another  answer  is  that  in  the  .charter  of  the  railroad  company  itself 
(Laws  Wis.  1866,  ch.  540,  §  14)  it  is  expressly  enacted  that  "this 
act  is  hereby  declared  to  be  a  public  act,  and  shall  take  effect,  and  be 
in  force,  from  and  after  its  passage  and  publication."  To  this  it  is« 
replied  by  counsel  for  appellant  that  the  statute  of  Wisconsin  can  not 
make  that  a  public  law  which,  in  its  essential  nature,  is  a  private  law. 
However  this  may  be,  we  do  not  doubt  the  authority  of  the  legislature 
of  a  state  to  enact  that  after  the  passage  and  , publication  of  one  of  its 
statutes  the  courts  of  the  state  shall  be  bound  to  take  judicial  notice 


TIT^o^Te''_^nverTenn|;y^  ]rn(^nev  ^pr., 
lose  mentioned  in  its  act  of  incorpo- 
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of  it,  without  its  being  pleaded  or'  proven  before  them.     This  rule, 

thus  prescribed  for  the  government  of  the  courts  of  the  states,  must  be 

binding  in  proceedings-  in  federal  courts  in  the  same  state.      *      *     • 

/     It  is  next  objected  to  the  jprinciple  adopted  by  the  court  that  Jhe 

/  limitation  upon  the  power  of  the  corporation  to  receive  land  is  one 

'   wKTcH'concernTthe  state  alone,  and  the  title  to  such  lands  in  a  coTpo-  * 

ration  can  only  be  defeated  by  a  proceeding,  in  the  nature  of  a  -fuo 

warranto^  on  behalf  of  the  state.     The  case  of  Bank  v.  Matthews,  98 

U.  S.  621,  is  strenuously  relied  on  to  support  this  view.     We  need 

not  stop  here  to  inquire  whether  this  company  can  hold  title  to  lands, 

which  it  is  impliedly  forbidden  to  do  by  its  charter,  because  the  case 

before  us  is  not  one  in  which  the  title  to  the  lands  in  question  has  ever 

■\been  vested  in  the  railroad  company,  or  attempted  to  be  so  vested.  ' 

*The  railroad  company  is  plaintiff  in  this  action,  and  is  seeking,  to  ob- 

^tam  the  title  to  such  lands,    it  has  no  authority  by  the  statute  to  receive 

I  such  title,  and  to  own  stich  lands ;.  and  the  questionhere,is,  not- whether^. 

■the  courts  would  deprive  it  of  .such  lands,  iFffiey  had  been  conveyed 
__to  it,  but  whether  they  will  aid  it  ^0  violate  the  law,-androbt-a-in  a  title 
w^hich  it  has  no  povver  to  hold.  We  think  the  questions  are  very  dif- 
ferent ones,  and  that,  while  a  court  might  hesitate  to  declare  the  title 
to  lands  received  ah-eady,  and  in  the  possession  and  ownership  of  the 
company,  void,  on  the  principle  that  they  had  no  authority  to  take 
such  lands,  Uis^very  jclear  thatit  will  vi^jca^&Sii^L!ih&s£iiisL&-  asaaL-_ 
of  tlie  conlp'any,  in  violating  lEilav^i  and  enabling  1 


_  jn  behalf  of  the'conip'aiQy,  in  violating  IheTavici  and  enabling  the^cbm; 

pSny-4©"do  that  vvhicF  the  law  forbids.     *     *     » 

'^' — We"are"urged"'fo* consider  that  if  this  decree  is  affirmed,  dismissing 

,the  bill  of   the  railroad  company,  the  defendants  will  be  left  in  the 

possession  of  property  fraudulently  acquired,  of  considerable  value, 

for  which  they  gave  no  consideration.     The  answer  to  this   is  that 

such  question,  can  not  be  raised  by  the  plaintiff  in  this  case,  because, 

having  no  right  to  take  the  property,  it  is  not  injured  by  a  decree  of 

the  court  which  fails  to  grant  such  right.     The  other  questions   must 

be  between  the  defendants  in  this  case  and  those  from. whom  they  took 

deeds  of  conveyance,  or  such  other  parties,  public  or  private,  as  may 

show  that  they  have  an  interest  in  the  controversy.     The  decree  of  the 

circuit  court  is  affirmed. 

Note.    See  note,  §  291. 

8ec.  291.     (c)    Consequences  of  ultra  vires  purchase. 

COMMONWEALTH  v.  NEW  YORK,  ETC.,  RAILROAD  CO.  Et  Al.> 

1890.     In  the  Supreme  Court  of  Pennsylvania.     132  Pa.  St. 

Rep.  591-61 I. 

Paxson,  C.  J.     This  was  an  information  in   the  nature  of  a  quo 
-warranto.,  filed  by  the  attorney-general,  the  object  of  which  was  to 

'  Statement  abridged ;  only  that  part  of  the  opinion  relating  to  the  single 
j)oint  is  given. 
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eschetit  to  the  commonwealth  certain  lands  in  Elk  county,  alleged  to 
be  held  by  or  for  the  defendant  railroad  company.     *     *     * 

It  was  alleged,  in  the  first  place,  by  the  commonwealth  that  the 
railroad  company  had  violated  section  5,  article  xvii  of  the  constitu- 
tion of  this  state.     The  said  section  is  as  follows: 

"No  incorporated  company  doing  the  business  of  a  common  carrier  , 
shall  directly  or  indirectly  prosecute  or  engage  in  mining  or  manu-  I 
f acturing  articles  for  transportation  over  its  works ;  nor  shall  such  I 
company,  directly  or  indirectly,  engage  in  any  other  business  than  thati 
of  common  carriers,  or  hold  or  acquire  lands,  freehold  or  leasehold,! 
directly  or  indirectly,  except  such  as  shall  be  necessary  for  carrying! 
on  its  business;  but  any  mining  or  manufacturing  company  may  carry] 
the  products  of  its  mines  and  manufactories  on  its  railroad  or  canal, 
not  exceeding  fifty  miles' in  length." 

It  will  be  noticed  that  this  clause  in  the  constitution  affixes  no  pen- 
alty for  its  violation.  It  is  conceded- that,  for  a  violation  of  the  or- 
ganic law,  a  Pennsylvania  corporation,  or  a  foreign  corporation  having 
or  exercising  corporate  franchises  within  this  commonwealth,  would 
forfeit  such  franchises.  This,  however,  would  not  involve  an  escheat 
or  confiscation  of  its  property.     *     *     * 

[Holding  also  that  under  a  statute  prohibiting  "the  acquisition  or 
holding  by  a  corpgration  of  any  real  estate,  either  directly  or  through 
a  trustee  or  other  device  whatsoever,"  under  penalty  of  escheat  to  the 
state,  lands  held  by  a  mining  company  authorized  to  hold,  were  not 
subject  to  escheat  because  an  unlicensed  railroad  company  had  pur- 
chased and  owned  the  stock  of  the  mining  company.] 

Note.    Acquisition  of  property  by  corporation : 

1.  Common  law:  "To  enable  it  to  answer  the  purposes  of  its  creation 
every  corporation  aggregate  has  incidentally,  at  common  law,  a  right  to  take, 
hold  and  transmit  in  succession,  property,  real  and  personal,  to  an  unlimited 
•extent  or  amount."  Angell  and  Ames  Corporations,  §  145;  or  "at  common 
law  corporations  had  the  same  capacity  to  take  and  hold  lands  as  a  private 
person  prior  to  Magna  Charta  (1215).  1  Kyd  Corp.,  79,  citing  19  Hen.  VI,- 
44;  see  note  2,  Elliott  Corporations,  §  160.  See  also  Littleton's  Reports,  49, 
112,  114;  Coke's  Littleton,  2a,  44a,  3006;  10  Coke's  Reports,  306;  Comyns' 
Digest,  Franchise  F.,  11,  1-5,  16  and  17 ;  First  Parish  in  Sutton  v.  Cole,  3  Pick. 
(Mass.),  232,  239;  2  Kent's  Comm.,  *281;  1  Kyd  Corp.,  76,  78,108,  115; 
Lathrop  v.  Commercial  Bank,  8  Dana  (Ky.)  114,  33  Am.  Deo.  481. 

2.  Statutes  of  mortmain:  "But  a  corporation,  sole  or  aggregate,  ecclesiastical 
or  lay,  can  not  purchase  or  take  lands  and  tenements,  without  license  to  take 
in  mortmain."  Comyns''  Digest,  Franchises  F.,  17.  These  were  9  Hen.  Ill, 
c.  36  (Magna  Charta)  ;  7  Ed.  I,  c.  13 ;  13  Ed.  1,  c.  32 ;  15  Rich.  II,  c.  5 ;  23  Hen. 
VIII,  c.  10,  and  9  Geo.  II,  c.  36.  "By  these,  alienation  to  corporations  with- 
out license  in  mortmain  from  the  crown,  and  a  license  also  from  the  lord,  if 
any,  from  whom  the  land  was  held,  was  made  a  cause  of  forfeiture.  *  * 
Alienation  in  mortmain  was  not  void,  but  voidable,"  and  was  good  if  the 
right  of  the  crown  or  lord  to  re-enter  was  not  exercised.  The  present  law  of 
England  is  contained  in  51  and  52  Vict.,  c.  42,  and  54  and  55  Vict.,  c.  73,  and 

Erovides  that  "land  shall  not  be  assured  to,  or  for  the  benefit  of,  or  acquired 
y ,  or  on  behalf  of,  any  corporation  in  mortmain  otherwise  than  under  the  au- 
thority of  a  license  from  the  crown,  or  of  a  statute  for  the  time  being  in  force ; 
and  if  any  land  is  so  assured  the  land  shall  be  forfeited  to  the  crown,  who 
may  enter  and  hold  the  land."  9  Eng.  Encyc.  of  Law,  pp.  1-2.  But  these 
provisions  do  not  apply  to  joint  stock  companies  incorporated  under  the  com- 
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panies  acts  of  1862-1890,  nor  to  the  trades-union  acts  of  1861.  1  Chitty's 
Stat.  Charities,  p.  61,  note  (a). 

These  statutes  are  not  generally  in  force  in  the  United  States :  1839,  Lath- 
rop  V.  Com.  Bank,  8  Dana  (Ky.)  114,  33  Am.  Deo.  481;  1846,  Eivanna  Nav. 
Co.  V.  Dawson's,  3  Gratt.  (Va.)  19,46  Am.  Dec.  183;  1868,  Page  v.  Heineberg, 
40  Vt.  81,  94  Am.  Dec.  378;  1886,  Mallett  v.  Simpson,  94  N.  C.  37,  55  Am. 
Eep.  594;  1896,  Fayette  Land  Co.  v.  L.  &  N.  E.  Co.,  93  Va.  274.  But  they 
are  partially  so  in  Pennsylvania,  3821,  Leazure  v.  Hillegas,  7  S.  &  E.  (Pa.) 
313,  320. 

But  many  states  have  statutes  forbidding  religious  and  charitable  corpora- 
tions from  holding  more  than  a  certain  amount  of  land.  See  1  Stimson's  Stat- 
ute Law,  §§  403,  1446,  2618. 

3.  But  in  the  absence  of  statutory  provisions,  it  is  now  generally  held  that 
corporations  have  the  right  to  purchase  and  hold  such  property,  and  such  only,  both 
in  kind  and  amount,  as  is  necessary  or  convenient  to  carry  out  their  legitimate 
corporate,  purposes.  ^ 

Beal  property:  1825,  First  Parish  in  Sutton  v.  Cole,  20  Mass.  (3  Pick.1  232; 
1842,  Bank  of  Mich.  v.  Niles,  Walk.  (Mich.)  99;  1844,  Bank  of  Mich.  v.  Niles, 
1  Doug.  (Mich.)  401 ;  1847,  Chautauqua  Co.  Bank  v.  Eisley,  4  Denio  (N.  Y.) 
480;  1846,  Eivanna  Nav.  Co.  v.  Dawson's,  3  Gratt.  (Va.)  19,  46  Am.  Dec.  183; 
1852,  State  (C.  &  A.  E;,  etc.;  Co.)  v.  Commrs.,  23  N.  J.  L.  510,  57  Am.  Dec. 
409;  1855,  New  Jersey  E.  &  T.  Co.  v.  Newark,  25  N.  J.  L.  315;  1868,  Occnm. 
Co.  V.  A.  &  W.,  etc.,  Co.,  34  Conn.  529;  1870,  Pac.  E.  v.  Seelev,  45  Mo.  212, 
100  Am.  Dec.  369;  1872,  Thompson  v.  Waters,  25  Mich.  214,  12  Am.  Eep.  243; 
1873,  Carroll  v.  City  of  E.  St.  Louis,  67  111.  568;  1885,  Wilks  v.  Georgia  P.  E. 
Co.,  79  Ala.  180;  1890,  Case  v.  Kelly,  133  U.  S.  21,  s^pra,  p.  1012;  1898,  People 
V.  Pullman  Car  Co.,  175  111.  125,  swpra,  p.  926;  1899,  First  M.  E.  Church  v. 
Dixon,  178  111.  260. 

In  most  of  the  states  there  are  statutory  provisions  to  the  effect  that  corpo- 
rations may  own  such  real  estate  as  shall  be  necessary,  proper,  convenient, 
or  required.  Others  make  no  qualification,  while  still  others  say  to  any 
amount  (Miss.),  or  as  an  individual  (Iowa,  Ky.).  See  2  Stimson's  Stat.  Law, 
§  8204. 

In  Hayward  V.  Davidson,  41  Ind.  212  (1872),  it  is" said:  "With  reference  to 
their  power  to  take  and  hold  real  estate,  corporations  may  be  classified  as 
follows: 

"First.  Those  whose  charters  or  laws  of  creation  forbid  that  they  should 
acquire  and  hold  real  estate.  Such  corporations  can  not  take  and  hold  real 
estate ;  and  a  deed  or  devise  to  such  corporation  can  pass  no  title.  (But  see 
■infra,  4  (e).) 

"Second.  Those  whose  charters,  or  laws  of  creation,  are  silent  as  towhether 
they  may  or  may  not  acquire  and  hold  real  estate.  In  such  a.  case,  if  the  ob- 
jects for  which  the  corporation  is  formed  can  not  be  accomplished  without 
acquiring  and  holding  real  estate,  the  power  so  to  do  will  be  implied. 

"Third.  Those  whose  charters,  or  laws  of  creation,  authorize  them,  in  some 
cases,  and  for  some  purpose,  to  take  and  hold  the  title  to  real  estate. 

"Fourth.  Those  whose  charters,  or  laws  of  creation,  confer  upon  them  a  gen- 
eral power  to  acquire  and  hold  real  estate.  Corporations  thus  empowered 
may  take  and  hold  real  estate,  as  freely,  and  fully,  and  perfectly  as  natural 
persons  may  take  and  hold.  As  to  this  point  see,  1895,  Market  St.  E.  v.  Hell- 
man,  109  Cal.  571." 

Personal  property,  see  note  §298,  infra. 

4.  Who  can  complain  Ot  an  ultra  vires  holding?  fa)  General  rule,  only 
the  state  can  complain  after  the  conveyance  is  executed :  1820,  Sihifer  Lake- 
Bank  V.  North,  4  Johns.  Ch.  (N.  Y.)  370;  1825,  Banks  v.  Poitiaux,  3  Eand. 
(Va.)  136  (purchaser  from  corporation) ;  1840,  Eunyan  v.  Coster,  14  Pet.  (39" 
TJ.  S.)  123  (ejectment  by  party  tracing  title  through  corporation)  ;  1848,  Bar- 
row V.  Turnpike  Co.,  9  Humph.  (28  Tenn.)  304  (vendor  to  corporation) ;  1853, 
Eiley  v.  Eochest6r,'9  N.  Y.  64  (trespass  upon  land  held  by  corporation) ;  1860, 
Natbmai  etci,  Co.  v.  Clarken,  14  Cal.  544  (suit  for  possession  bv  corporation); 
1860,  Blunt  V.  Walker,  11  Wis.  334  (vendee  of  Corp.  gets  good  title) ;  1873,, 
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"Wash  V.  Barton,  24  Ohio  St.  28  (vendee  of  corp.  ia;etsgood  title) ;  1874,  Hough 
V.  Cook  Co.  L.,  etc.,  Co.,  73  111.  23,  24  Am.  Rep.  230  (grantor  to  corporation 
can  not  complain);  1878,  National  Bank  v.  Matthews,  98  TJ.  S.  621;  1880, 
Bank  v.  Whitney,  103  U.  S.  99;  1881,  Davis  v.  Old  Colony  R.,  131  Mass.  258, 
273;  1882,  Jones  v.  Habersham,  107  U.  S.  174;  1884,  Alexander  v.  Tolleston 
Club,  110  111.  65;  1886,  Mallett  v.  Simpson,  94  N.  C.  37;  1889,  Fritts  v.  Pal- 
mer, 132  U.  S.  282  (vendee  of  corp.  gets  good  title) ;  1889,  Ragan  v.  McElroy, 
98  Mo.  349  (grantor  to  corp.  or  his  heirs  can  not  complain) ;  1890,  Long  v. 
Georgia  P.  R.  Co.,  91  Ala.  519  (grantor  to  corporation  can  not  complain); 
1891,  Holmes  &  G.  Mfg.  Co.  v.  H.  &  W.  M.  Co.,  127  N.  Y.  252;  1891,  Gilbert 
V.  Hole,  2  So.  Dak.  164;  1892,  Shelby  v.  Chicago,  etc.,  R.  Co.,  143  III.  385 
(grantor  to  corporation  cannot  complain);  1892,  Willoughby  v.  Chicago  J., 
etc.,  Co.,  50  N.  J.  Eq.  656;  1893,  Connecticut,  etc.,  Ins.  Co.  v.  Smith,  117  Mo. 
261,  38  Am.  St.  Rep.  656;  1894,  Hanson  v.  Little  Sisters,  etc.,  79  Md.  434,  32 
L.  R.  A.  293 ;  1897,  Farwell  Co.  v.  Wolf,  96  Wis.  10,  65  Am.  St.  Rep.  22,  37  L. 
R.  A.  138;  1897,  Henderson  v.  Virden  Coal  Co.,  78  111.  App.  437;  1897,  In  re 
Stiokneys'  Will,  85  Md.  79,  60  Am.  St.  Rep.  308,  35  L.  R.  A.  693;  1897,  Wa- 
ter, etc.,  Co.  V.  Tenney,  24  Colo.  344 ;  1897,  Cooney  v.  Booth,  169  111.  370 ;  1898, 
South  &  N.  A.  R.  Co.  V.  Highland  Ave.,  etc.,  Co.,  119  Ala.  105;  1898,  State  v. 
Elizabeth,  61  N.  J.  L.  411,  693;  39  Atl.  Rep.  683,  906;  1898,  Rogers  v.  Nash- 
ville, etc.,  R.  Co.,  91  Fed.  Rep.  299  (stockholder  can  not  complain  after  con- 
veyance executed) ;  1899,  Ray  v.  Foster,  —  Texas  Civ.  App.  — ,  53  S.  W.  Rep. 
54;  1900,  Chicago  &  A.  R.  Co.  v.  Keegan.  185  111.  70,  56  N.  E.  Rep.  1088. 

(6)  But  if  the  contract  or  conveyance  is  not  completed,  an  interested  party 
may  object,  in  any  suit  by  the  corporation  to  perfect  its  title :  1870,  Pacific  R. 
Co."  v.  Seeley,  45  Mo.  212,  100  Am.  Dec.  369;  1874,  United  States  Trust  Co.  v. 
Lee,  73  111.  142;  1875,  Coleman  v.  San  Rafael  T.  C,  49  Cal.  517;  1883,  Thweatt 
V.  Bank,  81  Ky.  1;  1890,  Case  v.  Kelly,  133  U.  S.  21,  supra,  p.  1012;  1890, 
Mitchell  V.  Cline,  84  Cal.  409;  1890,  Houston  Elec.  Co.  v.  Simon,  20 Ore.  60, 
10  L.  R.  A.  251;  1898,  South  &  N.  R.  Co.  v.  Highland  Ave.,  etc.,  119  Ala. 
105. 

The  courts  are  in  conflict  as  to  whether^a  corporation  can  maintain  eject- 
ment for  lands  vrhich  it  is  ultra  vires  for  it  to  hold. 

That  it  may,  see  1860,  Natoma,  etc.,  Co.  v.  Clarkin,  14  Cal.  544;  1874, 
Shewalter  v.  Pirner,  55  Mo.  218;  1886,  Bone  v.  Del.  &  H.  Canal  Co.,  18  W.  N. 
C.  (Pa.)  125,  5  Atl.  Rep.  751;,  1887,  East  N.  L.,  etc.,  Church  v.  Froislie,  37 
Minn.  447. 

That  it  can  not,  see:  1827,  Quaker  Soc.  v.  Dickenson,  1  Dev.  L.  (N.  C.) 
189;  1873,  Carroll  v.  E.  S.  &  L.,  67  111.  568;  1879,  Leasurev.  Un.  M.  Co.,  91 
Pa.  St.  491;  1882,  St.  Peters'  Cath.  C.  v.  German,  104  111.  440. 

But  the  purchaser  from  the  corporation  can  not  raise  the  question  in  a  suit 
bv  the  corporation  vender  for  the  specific  performance  by  tlie  purchaser: 
1825,  Banks  v.  Poitiaux,  3  Rand.  (Va.)  136,  15  Am.  D.  706;  1856,  Old  Colony 
R.  Co.  v.  Evans,  6  Gray  (Mass.)  25,  66  Am.  Dec.  394. 

(c)  A  non-Gonsenting  shareholder  who  acts  promptly  may  enjoin  the  con- 
samraation  of  the  unexecuted  ultra  vires  transaction:  1826,  Gray  v.  Chaplin, 
2  Russ.  (3  Eng.  Ch.)  126;  1850,  Bagshaw  v.  Eastern,  etc.,  Rv.,  19  L.  J.  Ch. 
410;  1860,  Simpson  V.  Westminster,  etc.,  Co.,  8  H.  L.  Cas.  712;  1869,  Cen- 
tral R.  Co.  V.  Collins,  40  Ga.  582;  1871,  Stewart  v.  Erie,  etc.,  Co.,  17  Minn. 
372;  1877,  Watson  v.  Harlem,  etc.,  Co.,  52  How.  Pr.  348;  1882,  .Elkins  v. 
Camden  and  A.  R.  Co.,  36  N.  J.  Eq.  5;  1890,  Carson  v.  Iowa  City  G.  L.  C, 
80  Iowa  638;  1891,  Shaw  v.  Campbell  Tp.  Co.,  12  Ky.  L.  Rep.  799,  15  S.  W. 
Rep.  245;  1895,  Byrne  v.  Schuyler,  65  Conil.  336,  28  L.  R.  A.  304;  1895,  Pol- 
lock V.  Farmers'  L.  &  T.  Co.,  157  U.  S.  429. 

Although  it  is  sometimes  said  that  if  the  zUtra  vires  transaction  is  com- 
pletely executed,  the  non-consenting  shareholder  can  not  complain  (and 
especially  if  he  fails  to  act  promptlv)  :  1879,  Terry  v.  Eagle  Lock  Co  AT 
Conn.  141,  161;  1892,  Willoughby  v.  Chicago  J.,  etc.,  Co.,  50  N.  J.  Eq.  565; 
1896,  Jefferson  Co.  Sav.  Bank  v.  Francis,  115  AU.  3l7;  1898,  Rogers  v.  Nash- 
ville, etc.,  E.  Co.,  91  Fed.  Rep.  299  on  317;  1900,  City  of  Spokane  v.  Amster- 
damsch  (Wash.),  60  Pac.  Rep.  141.    Yet  the  better  statement  is  that  equity- 
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win  relieve  an  injured  stockholder  who  acts  promptly,  from  the  effects  of  an 
executed  ultra  vires  transaction,  even  to  the  extent  of  setting  it  aside,  if  in  the 
meantime  no  superior  equity  f)as  intervened,  nor  the  rights  of  innocent  third 
parties  attached:  1862,  March  v.  Eastern  E.  Co.,  43  N.  H.  515;  1874,  Hough 
V.  Cook  Co.  L.  Co.,  73  111.  23,  24  Am.  R.  230;  1887,  Chicago  v.  Cameron,  120 
111.  447,  458;  1890,  Ashton  v.  Dashaway  Assn.,  84  Cal.  61 ;  1899,  Harding  v. 
Glucose  Co.,  182  111.  651,  55  N.  E.  Rep.  577. 

(d!)   Unless  there  is  a  statute  making  the  conveyance  void,  and  providing 
for  an  escheat  to  the  state,  or  unless  the  mortmain  statutes  are  in  force,  the 
state's  complaint  is  limited  to  a  forfeiture  of  the  charter  of  the  corporation, 
and  not  a  forfeiture  of  the  property  obtained  by  the  ultra  vires  transaction 
1825,  The  Banks  v.  Poitiaux,  3  Rand.  (Va.)  136,  142,  15  Am.  Dec.  706,  707 
1873,  Walsh  v.  Barton,  24  Ohio  St.  28,  42;  1875,  Edwards  v.  Fairbanks,  etc. 
27  La.  Ann.  449,  450;  1878,  National  Bank  v.  Matthews,  98  IT.  S.  621,  on  629 
1880,  Bank  v.  Whitney,  103  U.  S.  99;  1888,  In  re  McGraw,  111  N.  Y.  66,  96 

1890,  Comw.  V.  N.  Y.,  etc.,  R.,  132  Pa.  St.  591,  supra;  1894,  Lancaster  v.  A. 
I.  Co.,  140  N.  Y.  576,  586;  1896,  Fayette  Land  Co.  v.  Louisville,  etc.,  Co.,  93 
Va.  274,  291,  24  S.  E.  Rep.  1016. 

It  is  often  said,  however  (obiter  dictum,  we  think),  that  the  conveyance  is 
"valid  until  assailed  by  the  state  in  a  direct  proceeding  for  that  purpose" 
(1886,  Mallet  v.  Simpson,  94  N.  C.  37 ;  1899,  Burden  v.  Burden,  159  N.  Y.  287, 
304),  or  until  office  found  (1821,  Leazure  v.  Hillegas,  7  S.  &  R.  313;  Runyan 
V.  Coster,  14  Pet.  (U.  S.)  122,  131 ;  1887,  Russell  v.  Texas,  etc.,  R.  Co.,  68 Tex. 
646;  1890,  Long  v.  Georgia  Pac.  R.,  91  Ala.  519,  522),  or  the  corporation  may 
hold  subject  to  the  state's  right  of  escheat  (1887,  Hickory  F.  0.  Co.  v.  Buffalo, 
etc.,  Co.,  32  Fed.  Rep.  22). 

(e)  A  prohibited  purchase  is  sometimes  said  to  be  void,  and  no  title  passes: 
1844,  Bank  v.  Niles,  1  Doug.  (Mich.)  401 ;  1873,  Carroll  v.  E.,  St.  L.,  etc.,  Co., 
67  111.  568;  1882,  St.  Peter's  Roman  Cath.  Cong.  v.  Germain,  104  111.440; 
1898,  State  v.  Hudson  Land  Co. ,18  Wash.  664,52  Pac.  574;  yet  there  seems  to 
be  no  good  reason  why  the  rule  above,  that  only  the  state  could  complain  as 
for  a  forfeiture  of  the  charter,  should  not  apply:  1875,  Edwards  v.  Fairbanks, 
27  La.  Ann.  449,  450;  1890,  Carlow  v.  Aultman,  28  Neb.  672, 44  N.  W.  Rep.  873 ; 

1891,  Fisk  v.  Patten,  7  Utah  399;  1892,  St.  Louis  R.  v.  Terre  H.  R.,  145  U.  S. 
393. 

See  particularly  upon  this  topic,  article  in  8  Harv.  L.  R.  15  (1894-5)  by  A. 
M.  Alger,  upon  consequences  of  illegal  or  ultra  vires  acquisition  of  real  estate 
by  a  corporation. 

Minnesota  (2  G.  S.  769,  770,  §  4:ld),  Pennsylvania  Tafter  five  years,  G.  L. 
1894,  §§  42-53,  Escheats),  Wisconsin  (Stat.  1889,  ch.  96,§§  2200a),  Illinois  (after 
five  years,  R.  S.  1895,  ch.  32,  §  5,  5),  Texas  (R..S.  1895,  art.  749d,e),  North  Car- 
olina (after  thirty  years,  Code  1883,  §  690)  and  perhaps  others,  provide  for  for- 
feitures or  escheats  to  the  state,  but  Texas  and  Illinois  provide  for  the  sale  of 
land  so  escheated,  and  payment  of  the  proceeds  to  the  shareholders.  Michi- 
gan Const.,  Art.  XV,  §  12,  provides  "No  corporation  shall  hold  any  real  estate, 
for  a  longer  period  than  ten  years,  except  such  as  shall  be  actually  occupied 
by  such  corporation  in  the  exercise  of  its  franchise." 


See.  292.    Same. 

(d)  Estates  that  may  be  acquired. 

(i)  Fee  simple.     See  Wilson  v.  Leary,  120  N.  C.  90,  supra, 
p.  903. 

'Note.    See  note,  supra,  p.  911. 

1 .  The  common  law  rule  was  that  land  reverted  to  the  grantor  upon  disso- 
lution of  the  corporation:  1848,  Bingham  v.  Weiderwax,  1  N.  Y.  509;  1875, 
Mercer  Acad.  v.  Rusk,  8  W.  Va.  373.     See,  supra,  p.  891. 
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2.  But  at  common  law  the  corporation  took  a  fee  for  purposes  of  aliena- 
tion, though  onlv  an  estate  lor  the  life  of  the  corporation  for  purposes  of  en- 
joyment: 1848,  People  v.  Mauran,  5  Denio  389;  1852,  Nicoll  v.  New  York, 
etc.,  E.  Co.,  12  Barb.  460;  and  this  was  true,  though  the  corporation  had 
only  a  limited  duration;  1854,  Nicoll  v.  N.  Y.,  etc.,  E.  Co.,  12  N.  Y.  121. 

3.  Finally  it  has  been  settled  that  a  business  corporation,  though  of  limited 
duration,  takes  a  fee  for  enjoyment,  or  rather  for  disposition  as  a  part  of  the 
assets  at  dissolution,  without  reverter:  1872,  Heath  v.  Barmore,  50  N.  Y.  302; 
1888,  People  v.  O'Brien,  111  N.  Y.  1,  7  Am.  St.  Eep.  684,  and  note,  infra,  p.  1426 ; 
but  the  common  law  rule  yet  obtains  as  to  mutual  issurance  and  charitable  or 
non-stock  corporations.     See,  supra,  §§  256,  257,  and  note. 

4.  A  grant  of  a  freehold  without  words  of  inheritance,  perpetuity  or  suc- 
cession will  pass  a  fee:  1836,  Union  Canal  Co.  v.  Young,  1  Whart.  (Pa.)  410, 
30  Am.  Dec.  212;  1839,  Trustees  of  Caledonia,  etc.,  v.  Burt,  11  Vt.  632;  1861, 
Cong.  Soc.  V.  Stark,  34  Vt.  243;  1864,  Erie  E.  Co.  v.  State,  31  N.  J.  L.  531,  86 
Am.  Dec.  226;  1867,  Wilcox  v.  Wheeler,  47  N.  H.  488;  1868,  Page  v.  Heine- 
berg,  40  Vt.  81,  94  Am.  Dec.  378;  1885,  Asheville  Div.  v.  Aston,  92  N.  C.578. 


Sec.  293.    Same. 

(2)    Estates  in  common  and  joint  tenancy. 

DE  WITT  Et  Al.  v.  THE  CITY  OF  SAN  FEANCISCO.' 


1852.     In  the  Supreme  Court  of  California.     2  California  Re- 
ports 289-304. 

[Appeal  from  district  court  denying  a  motion  to  dissolve  an  in- 
junction restraining  defendants  from  completing  a  contemplated  pur- 
chase of  certain  land  by  the  city  of  San  Francisco  and  the  county  of 
San  Francisco,  for  the  use  of  both  corporations.] 

Wells,  Justice.  *  *  *  The  next  objection  advanced,  and  which  is 
said  to  be  fatal  to  the  power  claimed  by  the  appellants,  is,  that  the  cor- 
porationof  the  county  of  San  Francisco  arid  the  corporation  oT  the 
cTEy  ofSan  f  rannMOocan^not  hold  lands.js  joint  tenants,  or  tenants 
in  common.  It  is  not  pretended  that  these  said  corporations  can  hold 
as  joint  tenants.     ^Toint  tenancy  is  a  technical  feudal  estate,  founded, 


iike_the  laws  of  ■primoffentture,  uli  Llie  piincitjle  of  the  aggregation^ 
landea  estates  m  the  hands  of_         ' 


a  tew,  and  opposed  to  their_diyision 


ties   are   required,  namely,  unity 


unity  of  interest,  unity  ot  tttle^rnty ^ 
=T?»ag,  jjnity  ot^ossession.  i  Cruise's  Digest  (by  Greenleaf),  y^^, 
'§  II ;  2  Crabb's  Aeal  Prop.,  §  2303.  But  the  distinguishing  incident 
is  a  right  of  survivorship,  i  Cruise,  359,  §  27;  2  Crabb's  Real  Prop., 
§  2306. 

Two  corporations  can  not  hold  as  joint  tenants,  because  two  of  the 
essential  unities  are  wanting,  namely,  of  the  same  capacity  and  title. 
I  Cruise,  362,  §  39.  Nor  can  they  hold  as  joint  tenants  for  another 
reason :  Being  each  perpetual  there  can  be  no  survivorship  between 
them  ;  and  this,   as  we  have  just  seen,  is  the  distinguishing  incident  of 

'  Only  that  part  of  opinion  of  Wells,  J.,  relating  to  estates  in  common  and 
joint  tenancy  is  given. 
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this  estate.  Nor  can  a  corporation  hold  lands  as  joint  tenant  with  a 
natural  person,  for  there  is  no  reciprocity  of  survivorship  between 
them.     Angell  and  Ames  Corporations,  150;  i  Kyd  Corp.,  72. 

But  a  tenancy  in  common  requires  for  its  existence  but  one  unity, 
namely,  that  oi possession,  i  Cruise,  390,  §  2  ;  2  Crabb's  Real  Prop., 
627,  §  2316.  If,  therefore,  a  grant  should  be  made  to  two  persons, 
which  in  its  terms  should  imply  a  joint  tenancy,  but  such  an  estate 
could  not  vest,  for  the  reason  that  some  of  the  requisite  unities  were 
wanting,  the  result  would  be  the  creation  of  a  tenancy  in  common. 
The  rule  of  law  is,  that  a  grant  shall  not  fail  if  there  is  a  capacity  to 
take  under  it,  and  if  the  higher  estate  can  not  vest,  the  next  estate 
which  is  possible  shall  vest.  This  is  an  equitable  rule  which  is  made 
to  apply  to  all  grants  and  devises.  The  appellants  in  this  case  pro- 
pose to  purchase  the  undivided  one-half  of  the  property  known  as  the 
Jenny  Lind  and  Parker  House,  and  the  land  upon  which  the  same 
stands,  to  be  used  as  tenants  in  common  with  the  city  of  San  Fran- 
cisco. But  it  is  said  that  two  incorporations  can  not  hold  lands  as 
tenants  in  common  ;  and  the  case  of  the  New  York  and  Sharon  Canal 
Company  v.  The  Fulton  Bank,  7  Wendell  412,  is  cited  in  the  opinion 
delivered  by  the  district  judge,  and  is  the  only  authority  produced  to 
sustain  this  proposition.  From  an  examination  of  the  case,  we  think 
that  it  maintains  the  opposite  doctrine. 

The  eminent  counsel  on  the  part  of  the  plaintiff,  arguendo^  asserted 
that  two  or  more  corporations  may  unite  in  the  purchase  of  property 
real  or  personal ;  they  may  take  a  deed  of  real  estate  for  the  estab- 
lishment of  their  houses  of  business.  Insurance  companies  may  own 
pilot  boats  in  common,  and  canal  companies  may  be  tenants  in  common 
of  locks,  canalboats  and  other  property  subserving  their  mutual  interest; 
I  Kyd,  108;  2  Kent's  Com.,  315;  and  the  counsel  for  the  defendant 
said,  "It  is  not  denied  that  distinct  corporations  may  own  property  in 
common,"  while  Savage,  the  chief  justice,  in  delivering  the  opinion 
of  the  court,  said,  "These  two  companies  had  certain  moneys  in  the 
hands  of  their  officer ;  they  were  both  interested  in  those  moneys,  and 
probably  in  equal  degree.  Not  being  partners,  they  were  tenants  in 
common ;  in  that  character  they  made  the  deposit  of  the  money,  and 
in  that  character  I  can  see  no  objection  to  their  sustaining  an  action 
for  it;  thus  the  court  decides  that  they  may  be  tenants  in  common  in 
a  chattel,  but  does  not  decide  that  they  may  be  so  in  lands,  that  ques- 
tion not  Iseing  before  the  court,'*  and  yet  this  case  is  cited  to  maintain 
the  doctrine  that  two  cojrporations  can  not  hold  real  estate  as  tenants 
in  common. 

The  books  and  cases  do  not  afford  any  instance  in  which  this  right 
of  holding  lands  as  tenants  in  common,  either  with  each  othefror  with 
natural  persons,  is  denied  to  corporations.  Noton£_|jf  the  reasons 
which  work  a  want  of  capacity  to  hold  as  joint  tenants  wcilild  prevenT>- 
, their  holdinji;  as  tenants  in  common^  for  this  esta^e  rfguires  \.\t'r  rmp' 
unity,  tEatiaJL-paeiifttion. 

*"  rio  iarfrbrn  corporations  not  being  able  to  hold  lands  in  common, 
the  original  condition  at  common  law  of  the  largest  class  of  corpora- 
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tions  known  to  the  law,  was  that  of  holding  all  their  lands  in  common 
with  each   other;   and  they  were  never  separated  until  the  original 
position  produced  inconveniences,    i  Kyd  Corporations,  io8.     *    *    • 
Order  denying  motion  reversed. 

Note.  See  to  same  effect,  as  to  joint  tenancy :  1851,  Telfair  v.  Howe,  3  Eich. 
Eq.  (S.  C.)  235,  65  Am.  D.  637.  Also  to  same  effect,  as  to  tenancy  in  common : 
1883,  Estell  v.  University  of  the  South,  80  Tenn.  (12  Lea)  476;  1885,  Hackett 
V.  Multnomah  R.  Co.,  12  Ore.  124,  53  Am.  Eep.  327;  1894,  Calvert  v.  Idaho 
Stage  Co.,  25  Ore.  412;  189f,  Bates  v.  Coropado  Beach  Co.,  109  Cal.  160. 


{a)   History  and  general  doctrines.'^ 
McCAETEE  v.  OEPHAN  ASYLUM  SOCIETY  OF  NEW  YORK.> 

1837.     In  jhb  Court  for  the  Correction  of  Errors  of  New 
York.     9  Cowen  (N.  Y.)  Rep.  437-525,  18  Am.  Dec.  516;. 

[J.,  being  seized  of  real  estate,  devised  that  if,  at  his  death,  he 
should  have  a  child  living,  the  rents  and  profits  should  be  received 
by  his  executors,  and  applied  for  the  support,  etc;,  of  the  child,  the 
surplus  to  be  invested  in  stock  to  accumulate  and  be  paid  over  to  the 
child  at  twenty-one,  or  marriage.  He  gave  all  the  residue  of  his  real  and 
personal  estate,  after  payment  of  all  legacies  and  other  bequests,  to 
a  corporate  company  (the  Orphan  Asylum  Society  in  the  city  of  New 
York),  the  bequest  to  take  effect  immediately  after  debts  and  lega- 
cies paid,  if  he  should  leave  no  child ;  or,  if  he  should  leave  a  child, 
then,  upon  the  child's  death,  inter-marriage  or  attaining  twenty-one. 
The  will  then  gave  to  his  executors  all  his  real  estate,  subject  to  the 
trusts  aforesaid,  and  declare(^  his  will  to  be  that  when  such  child 
should  attain  twenty-one,  or  marry,  his  real  estate  should  be  sold  by 
bis  executors,  and  one-half  of  the  proceeds  paid  to  the  child,  if  it 
should  attain  twenty-one,  or  marry.  The  testator  died,  seized,  and 
a  posthumous  child  was  born  to  him,  which  died  before  twenty-one, 
and. unmarried. 

The  chancellor,  Jones,  upheld  the  devise  to  the  orphan  asylum, 
and  appeal  was  taken.] 

Stebbins,  SenatoTi,   dissenting.     »     *     *  __^ 

The  questions  presented  by  the  case,  as  I  view  it,  arejirst,  whether 
the  testator  (Phillip  Jacobs)  devised  the  real  estate  in  question  to  the 
corporation  directly,  or  to  his  executors,  subject  to  the  trusts  mentioned  , 
in  the  will ;  second,  whether  the  devise  to  trustees  for  the  use  of  the  | 
respondents,  is  a  valid  devise,  under  which  they  can  take  as  cestnis  ( 
c[ueuse;  and  third,  whether  the  use  is  executed  by  the  statute  of  usesj 
and  if  so,  the  effect. 

[After  holding  contrary  to  the  majority  opinion  that  the  devise  was 

'  Statement  abridge(^;  Chancellor  Jones'  and  Senators  Woodworth's  and 
Clary's  opinions 'omitted,  and  only  part  of  Senator  Stebbins's  opinion  given. 
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not  to  the  corporation  directly,  but  to  the  executors  in  trust — a  ques- 
tion of  construction,  proceeds:] 

r"  The  neict  and  more  important  question  is,  whether  the  corporation- 
can  take  the  use  under  this  will,  notwithstanding  the  provisions  of 
our  statute  of  wills.  This  statute  enacts  that  any  person  having  any 
estate  of  inheritance  in  any  lands,  tenements  or  hereditaments,  may- 
give  or  devise  the  same,  or  any  rent  or  profit  out  of  the  same,  to  any 
person  or  persons  (^except  bodies  politic  and  corporate)  by  his  last 
will  and  testament,  or  by  any  other  act  by  him  lawfully  executed  ; 
and  it  is,  contended  that  if  a  devise  to  a  corporation  directly  would  be 
void,  a  devise  of  the  use  is  also  void. 

•>.  Although  in  England,  under  the  Saxons,  lands  were  devisable  by 
will  at  common  law,  yet  at  the  conquest,  and  upon  the  introduc- 
tion of  "the  feudal  system,  the  common  law  underwent  a  complete- 
change  in  this  respect;  and  an  estate  in  fee-simple  in  lands  was  no 
longer  devisable.  It  became  inconsistent  with  the  nature  of  that  sys- 
tem, that  a  tenant  should  have  an  unlimited  power  to  devise  his  lands; 
for  the  reason  that  he  might  devise  to  persons  incapable  of  perform- 
ing feudal  services.  The  power  of  alienation  by  devise  (except  of  a 
chattel  interest)  is  in  England,  then,  to  be  traced  to  the  statutes  of 
wills  of  the  32  Hen.  VIII,  ch.  i,  and  34  Hen.  VIII,  ch.  5. 

Our  statute  of  wills  is  a  transcript  of  these,  with  the  additional 
enumeration  of  rents  and  profits.  It  is  contended  that  the  terms  rents 
and  profits,  mentioned  in  the  statute,  are  intended  to  describe  a  use, 
and  that,  as  the  lands  can  not,  so  the  use  also  can  not,  be  devised  to  a 
corporation  under  this  statute. 

I  apprehend,  however,  there  is  a  material  difference  between  rents- 
and  profits,  and  that  which  has  long  been  known  under  the  denomina- 
tion of  a  use. 

Rents  and  profits  are  incorporeal  hereditaments ;  but  a  use  is  not.. 
A  use  is  said  to  be  neither  jus  in  re  nor  ad  rem^  neither  right,  title 
nor  interest  in  law,  but  a  species  of  property  unknown  to  the  com- 
mon law,  and  giving  itn  ouictpnrp  tn  tlig_  equitable  jurisdiction  of 
chancery,  resting  upon  confidence  in  the  persor^  and  privity  of  estate , 
alEing  collateral  to  thg  land,  and  onlyannexed  to  a  particular  estate 
in  It,  not'to  the  mere  pngspssinii ;  so  that  when  the  estate  to  whicti 
the  use  is  annexed  is  destroyed,  the  use  itself  is  destroyed,  as  by  dis- 
seisin, or  the  entry  of  tenant  by  the  curtesy  or  in  dower.  It  was- 
rather  a  hold  upon  the  conscience  of  the  feoffee  to  uses,  than  a  lien 
upon,  or  interest  in,  the  land;  and  the  principle  upon  which  it  was. 
founded  was  that  the  feoffee  was  bound  in  conscience  to  follow  the 
direction  of  the  feoffor.  (See  Cruis.  Dig.,  tit.  11,  ch.  2.)  A  thing 
so  subtle,  and  cognizable  only  in  courts  of  equity,  which  act  upon 
the  conscience,  differs  essentifiihj  from  an  incorporeal  hereditament, 

-which  is  of  legal  cognizance j'^  Indeed,  incorporeal  hereditaments, 
such  as  rents,  advowsons,  etc.)  were  the  subject  of  conveyance  to 
uses.^^^ 

"     if,  then,  a  use  is  not  comprehended  in  the  ternjs  of  the  statute   the 
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argument  rests  upon  the  ground  that  if  a  devise  of  land  to  the  cor- 
poration would  have  been  invalid,  the  devise  of  the  use  is  equally  so^ 

It  might  perhaps  be  conceded  that  if  corporations  were  prohibited 
by  statute  from  taking  the  fee  by  devise  (which,  by  the  by,  is  not  the 
case),  the  law  would  not  allow  them  to  take  the  use.  But  the  his- 
tory of  the  English  law  furnishes  at  least  a  plausible  argument  against 
such  a  proposition. 

Corporations  were  prohibited  by  several  statutes  of  mortmain  from  1  /  / 
holding  lands ;   yet  it  was  deemed  necessary  to  enact  the  statute  of  15  /  /  / 
Rich.   II,  ch.  5,  declaring  uses  subject  to  the  statutes  of  mortmain^  t  ' 
(Chudleigh's  Case,  i  Rep.  120.) 

But  the  statute  of  wills  is  an  enabling  statute,  and  not  prohibitory. 
Before  this  statute  individuals  had  no  capacity  to  devise  lands;  but 
this  enabled  them  to  do  so,  except  to  corporations.  In  conferring  the 
capacity  to  devise  the  legislature  withheld  the  capacity  to  devise  to  a 
corporation,  and  for  what  reason  ? 

Before  the  statute  of  wills,  corporations  were  prohibited  by  the  j 
mortmain  acts  from  taking  or  holding  lands,  or  uses  arising  from  them. 
The  exception,  therefore,  in  the  statute  of  wills,  could  not  have  been 
introduced  for  the  purpose  of  prohibiting  corporations  from  taking  by 
devise,  for  they  were  already  prohibited  from  taking  in  any  mode  j 
but  was  to  guard  against  enabling  them  to  take  by  devise.  Without 
the  exception  in  the  statute  of  wills  in  England  they  would  have  been 
enabled  to  take  by  devise,  when  the  mortmain  acts  would  have  pro- 
hibited their  taking  in  any  other  way.  ■ 

The  history  of  the  statute,  I  think,  fortifies  this  view  of  it.  In  the  first 
statute  of  wills  (32  Hen.  VIII,  ch.  i)  corporations  were  not  excepted, 
and  were,  therefore,  enabled  to  take  by  devise  in  common  with  other 
persons,  contrary  to  the  policy  of  the  statutes  of  mortmain ;  but  two 
years  afterwards  the  parliament,  finding  the  mortmain  acts  so  far  re- 
pealed by  the  statute  of  wills,  passed  a  new  statute  (34  Hen.  VIII,  ch,' 
5),  not  prohibiting  corporations  in  terms  from  taking  under  the  stat- 
ute of  wills,  but  entitled,  "an  act  for  the  explanation  of  the  statute  of 
wills,"  in  which  they  re-enact  the  provisions  of  the  first  statute  of 
wills,  and  introduce  the  exception  as  to  corporations ;  not,  therefore, 
expressly  prohibiting  corporations  from  taking,  but  qualifying  the  ca- 
pacity to  devise.  The  intention  seems  to  have  been  to  rely  upon  the 
mortmain  laws,  to  keep  property  from  corporations  and  to  qualify  the 
statute  of  wills  so  as  not  to  interfere  with  those  prohibitory  acts. 

The  distinction  is  a  wide  one  between  an  incapacity  to  devise  and 
a  prohibition  against  takmg;  lor,  although  there  may  be  an  incapac- 
ity LP  dtJvibe  dilLL-tly  tu  a  corporation,  yet  such  incapacity  will  not  pr"e- 
vent  the  corporation  troitt  takitltt  by  tjiaiil  IlonTthe  devisee  in  trust,  if 
there  is  no  prohibition  against  their  taking,  fcio.  too,  there  may  be  an  in 
capacity  to  devise  lands  to  a  corporation,  and  yet  the  corporation  may 
take  a  use.  But  in  either  case,  if  prohibited  from  taking,  the  law 
would  not  probably  allow' that  to  be  indirectly  done  which  was  directlvj 
prohibited. 

If,  then,  there  is  no  other  reason  arising  from  the  statute  of  wiiis 
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why  corporations  may  not  take  land  by  devise,  except  the  want  of 
capacity  in  the  devisor  to  convey,  there  would  seem  to  be  no  objec- 
tion in  this  case  against  the  corporation's  taking  as  cestui  que  use ;  for 
a  devisor  has  capacity  to  devise  a  use  ;  and  this  corporation  is  not  pro- 
hibited from  taking  and  holding  either  land  itself  or  a  use.  All  the 
English  mortmain  acts,  including  the  15th  Rich.  2,  are  repealed  by 
our  statutes. 

And  if  corporations  can  not  take  by  devise,  merely  for  want  of 
capacity  to  take  in  that  particular  way,  the  cases  of  a  conveyance 
from  a  wife  to  her  husband  through  the  intervention  of  a  trustee,  and 
of  a  tenant  in  tail  to  a  purchaser  by  means  of  a  common  recovery, 
seem  to  be  conclusive  to  show  that  an  indirect  mode  of  conveyance  is 
no  fraud  upon  the  law  when  resorted  to  only  to  remedy  a  want  of 
capacity  to  convey  directly. 

If  it  is  shown  that  the  exception  in  the  statute  of  wills  is  to  be  re- 
garded not  as  a  prohibition  against  the  taking  of  lands  by  a  corpora- 
tion, but  as  a  qualification  of  the  capacity  to  devise,  created  by  that 
statute,  the  opinion  pronounced  in  the  court  of  chancery  in  this  cause 
contains  another  view  of  the  subject  which  appears  to  my  mind  per- 
fectly conclusive.      It  is,  that  before  the  statute  of  wills,  when  persons 

■yyprf  nrjl    1  nj^- llnli  \\  (^   tml-i  Innrlr  T-.y  ^.»y.,.o^  thpy  rnjjTrVit  neyertheless 

■«-tiV(^  flip  i^fip  i'n  fViti|-  Yf^j ;   and,  tliprpfore.  that  since  the  statute  of  wills, 
■    although  corfiorations  can  not  take  lands  by  devise,  yet  they  may  take 
ftie  use,  there^F'ng  rin  pj-nhi|i|tinn. 

'"^Corporations,  since  the  statute  of  wills,  stand  in  the  same  situation 
as  to  taking  lands  by  devise  as  all  natural  persons  stood  in  before 
that  statute.  If,  therefore,  a  use  was  devisable  before  the  statute,  a 
corporation  may  take  a  use  by  devise  since  the  statute,  especially  if  it 
be  such  as  is  not  executed  by  the  statute  of  uses. 

It  is  said  by  Cruise  that  uses  were  devisable,  though  lands  were  not ; 
■and  persons,  by  that  means,  acquired  a  disposition  of  property  for  the 
benefit  of  their  families,  which  they  had  not  otherwise.  They  were 
the  invention  of  ecclesiastics  to  evade  the  statutes  of  mortmain.  And 
after  the  15th  Rich.  3,  ch.  5,  which  subjected  them  to  the  statutes  of 
mortmain,  the  practice  of  conveying  to  uses  was  continued  as  the 
most  effectual  mode  of  evading  the  hardships  of  the  feudal  tenures, 
and  of  securing  estates  from  forfeiture  for  treason.  They  became 
general,  and  were  applied  to  purposes  inconsistent  with  the  policy  of 
the  government.      *     *     * 

Finally,  by  the  statute  of  uses,  27  Hen.  8,  ch.  10,  after  reciting  all 
these  mischiefs,  the  legislature  declared  that  possession  shall  be  an- 
nexed to  the  use. 

f''  The  object  of  the  crown  was  to  reassert  its  rights  of  wardship  and 
other  feudal  profits  out  of  the  lands  of  the  nobility ;  and  the  intention 
of  parliament  was  to  abolish  uses  by  changing  them  into  legal  estates, 
and  subjecting  them  to  the  rules  of  common  law  tenures.  »  *  » 
Before  the  statute  of  uses  we  have  seen  they  were  devisable  to 
natural  persons,  although  there  was  then  no  statute  of  wills  nor  any. 
jjommon  law  capacity  to  devise.     The  operation  of  the  statute  upon 
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uses  is  said  to  have  been  by  turning  the  use  into  land,  to  render  it  not 
devisable   in  the  same  manner  as  the  land  itself.     (2  Black.  Com., 

^fjC  ^      *      *      * 

But  all  the  reasoning  arising  from  the  statute  of  uses  is  answered, 
if  the  use  in  this  case  is  such  as  could  not  be  executed  by  that  statute  ; 
for  clearly,  in  such  case,  it  could  have  no  operation  to  destroy  the 
capacity  to  devise. 

The  question  then  arises,  whether  the  use  in  this  case  is  within  the 
statute ;  and  the  examination  of  it  necessarily  casts  us  back  upon  the 
will,  to  seek  for  the  intention  of  the  testator.  He  devises  the  estate 
to  trustees,  in  trust  for  the  Orphan  Asylum  Society,  to  be  applied  to 
the  charitable  purposes  for  which  the  association  was  established.  His 
object  was  not  to  benefit  the  society;  but  through  it,  to  apply  the 
estate  to  the  charitable  purposes  for  which  the  society  was  organized. 
The  society  itself  is  a  trustee ;  and  has  a  trust  to  perform,  which  a 
court  of  equity  would  undoubtedly  enforce.  It  is  a  devise  to  trustees— 
for  the   use   of   the  society,  as  trustees    for    certain   charitable   pur-^ 

~p5S5sr— * — * — *■ 

-^  if  It  IS  granted,  then,  that  the  corporation  itself  had  a  trust  to  exe- 
cute under  this  will,  it  is  a  case  not  within  the  statute  of  uses  ;  for  that 
statute  can  only  execute  the  first  use,  which,  in  this  case,  would  vest 
the  estate  in  the  corporation,  unincumbered  by  any  trust  for  charitable 
purposes,  and  contrary  to  the  plain  intention  of  the  testator.  A  trust 
is  a  use  not  executed  by  the  statute ;  and  the  author  of  the  Touchstone 
remarks  (p.  507,  n.  i)  that  "one  of  the  modes  of  creating  a  trust  is 
said  to  be  where  lands  are  limited  to  the  use  of  A.  in  trust  to  permit 
B.  to  receive  the  rents  and  profits  ;  for  the  statute  can  only  execute  the 
first  use." 

The  conclusions  which  follow  my  view  of  the  case  are,  that  the 
devise  of  the  real  estate  in  question  was  not  to  the  corporation  directly, 
but  to  the  executors  for  the  use  of  the  corporation  upon  the  con- 
tingency which  has  happened,  to  be  appropriated  to  certain  charitable 
purposes :  j-^ 

That  under  the  statute  of  wills  there  is  a  mere  inca-pacity  in  cor- 
porations to  ta^e  lands  by  devise,  and  not  a  prohibition  against  their, 
taking:"  "^Z^ 

That  a  use  was  devisable  at  common  law  before  the  statute  of 
wills ;  and  therefore  that  this  corporation  may  take  a  use  by  devise, 
not  being  prohibited  by  statute  froni  taking  either  a  use  or  the  land 
itself: 

That  the  use  in  this  case  is  not  suqh  as  could  be  executed  by  the 
statute  of  uses ;  or  if  it  is,  that  the  operation  of  the  statute  would  not 
invalidate  the  devise,  but  vest  the  estate  in  the  corporation. 

If  these  propositions  are  established,  it  follows  that  the  respondents 
are  entitled  to  the  estate  in  question,  and  that  the  decree  of  the  court 
of  chancery  is,  at  least,  substantially  correct.     *     *     * 

Reversed. 

Note.    See  following  cases. 
65— Wiii.  Cases. 
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Sec.  295.    Same. 

(6)    Restrictions  in  charters  and  restrictions  in  statutes  of  wills. 

WHITE  V.  HOWAED.' 

1 87 1.     In  the  Supreme  Court  op  Errors  op  Connecticut.     38 
Conn.  Rep.  342-368. 

[Bill  in  equity  by  the  executors  of  William  Bostwick,  praying  for 
advice  in  the  construction  of  the  will.  Bostwick  devised  certain  prop- 
erty to  trustees  in  fee-simple  for  the  benefit  of  his  daughter  during 
life,  and  in  case  of  her  decease  without  issue  or  husband  surviving 
her,  the  trust  fund  was  to  be  divided  equally  among  six  benevolent 
societies,  one  of  which  was  the  American  Tract  Society,  incorporated 
in  New  York,  with  power  to  hold,  purchase  and  convey  real  and  per- 
sonal property,  provided  its  net  income  therefrom  should  not  exceed 
$10,000  annually.  The  New  York  statute  of  wills  provided  that  "no 
devise  to  a  corporation  shall  be  valid  unless  such  corporation  be 
expressly  authorized  by  its  charter,  or  by  statute,  to- take  by  devise." 
It  was  contended  by  the  heirs  at  law  that  this  prevented  the  society 
from  taking  a  devise  of  land  in  Connecticut,  and  'that  the  residuary 
clause  failed  to  this  extent.  Case  was  reserved  by  the  superior  court 
for  advice  on  facts  found  by  a  committee.] 

Foster,  J.  *  *  *  It  is  asserted  that  the  American  Tract 
Society  can  take  neither  real  nor  personal  property  under  this  will. 
That  it  can  not  take  real,  because  its  charter  of  incorporation, 
granted  by  the  state  of  New  York,  does  not  confer  the  power  of  tak- 
ing by  devise ;  that  it  can  not  take  personal,  because  the  charter  pro- 
vides that  the  net  income  of  said  societ}r  arising  from  real  and  personal 
estate  shall  not  exceed  the  sum  of  $10,000  annually.  This  limit,  it  is 
claimed,  has  been  reached  and  exceeded,  and  so  the  capacity  of  the 
society  to  take  property  is  exhausted.  This  society  was  incorporated 
by  a  special  act  of  the  legislature  of  the  state  of  New  York,  passed 
May  26;  1841.  The  third  section  of  its  charter  provides  that  the  cor-; 
poration  shall  possess  the  general  powers,  and  be  subject  to  the  pro- 
TJsions  contamed  in  title  third  of  chapter  eighteen  ot  the  first  part 
of  the  mviscd  Statutes,  so  tar  as  the  same  are  applicable,  and  have  not 
•hcsn  Repealed.  The  title  and  chapter  referred  to  enumerate  the  pow- 
ers of  corporations,  and  the  clause  which  bears  directly  upon  this  sub- 
ject reads  thus:  "To  hold,  purcbasf'  ^Xi^^  ^""vpy  gurVi  rpa1  anrl  p^;]-- 
sonal  estate  as  the  purposes  of  the  corporation  shall  require,  not  ex- 
ceeding the  amount  limited  in  its  charter."  This  charter  was  amended 
by  the  legislature  of  New  York  on  the  31st  of  March,  1866;  but  as 
this  was  after  the  death  both  of  the  testator  and  of  his  daughter,  that 
amendment  need  not  be  particularly  considered,  as  it  can  not  materi- 
ally affect  the  question  involved.  Now  it  is  manifest  that  this  corpo- 
ration has  express  power  by  its  charter  to  hold,  purchase  and  convey 
,.     '  Stat,emeijt,  ^bridged.    Arguments  and  part  of  opinion  omitted. 
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real  and  personal  estate,  for  specified  purposes  and  to  a  limited 
amount.  There  is  no  express  power  to  take  by  devise,  nor  is  the 
power  so  to  take  expressly  prohibited. 

We  suppose  there  could  be  no  doubt  that  this  corporation  could 
take  by  devise  in  New  York,  if  the  statute  of  wills  of  that  state  em- 
powered corporations  generally  to  take  in  that  manner.  The  English 
statute  of  wills,  passed  in  the  time  of  Henry  VIII,  authorized  every 
person  having  a  sole  estate  in  fee-simple  of  any  manors,  etc.,  i'to 
^give,  dispose,  will  or  devise,  to  any  person  or  persons,  except  to  bod-  _ 
les  pontic  and  corporat"e7~by  his  last  will  and  testament  in  writmg.  or 
•otherwise  by  any  acts  lawfully  executed  in  his  lifetime,  all  his  manors, 
'etcT,  at  his  own  w^lU  and  pleasure,  any  lavt',  statute,  custom,  or  other 
thing  theretofore  had,  made^  or  used  to  the  contrary  notwithstanding./' 
I'hus  coipuidLions,  by  fexpress  exception  in  these  statutes,  were  not 
enabled  to  take  lands  directly  by  devise  in  England,  and  the  statute 
of  wills  of  the  state  of  New  York  makes  the  same  exception.  By 
that  statute  it  is  enacted,  that  all  persons,  except  idiots,  persons  of 
unsound  mind,  married  women,  and  infants,  may  devise!  their  real 
estate  by  a  last  will  and  testament  duly  executed,  etc.  "Such  devise") 
may  be  made  to  every  person  capable  by  law  of  holding  real  estate;/ 
but  no  devise  to  a  corporation  shall  be  valid,  unless  such  corporation/' 
be  expressly  authorized  by  its  qharter,  or  by  statute,  to  take  by  devise."] 
3  N.  Y.  Rev.  Stat.,  138  (5th  ed.).  "^his  corporation,  therefore, 
prior  to  the  recent  amendment  of  its  charter,  could  not  take  by  de- 
vise in  New  Vork,  and  such  is  the  decision  ot  their  supreme  court  and 
court  ot  appeals^ in  this  very  case.  And  so  it  is  earnestly  contended 
that  it  can  not  take  by  devise  in  Connecticut.  We  yield  readily  to 
the  doctrine  laid  down  in  this  connection  in  regard  to  corporations ; 
indeed  it  is  too  thoroughly  established  to  be  doubted  or  questioned. 
That  doctrine  perhaps  is  nowhere  better  stated  than  in  the  case  of 
Head  v.  Providence  Ins.  Co.,  2  Cranch  127,  by  the  then  illustrious 
head  of  the  supreme  court  of  the  United  States,  the  late  Chief  Justice 
Marshall.  "It  [a  corporation]  may  correctly  be  said  to  be  precisely 
what  the  incorporating  act  has  made  it ;  to  derive  all  its  powers  from 
that  act,  and  to  be  capable  of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes."  Now  this  corporation  stands  at  the  bar 
of  this  court  claiming  the  right  to  take  lands  within  our  territory  by 
devise.  It  is  clothed  with  such  powers  as  have  been  conferred  by  its 
charter.  Those,  a  portion  of  them,  as  we  have  seen,  are  to  hold, 
purchase,  and  convey  real  estate.  It  is  not  expressly  authorized  to 
take  by  devise,  nor  is  it  prohibited  from  so  taking.  Can  it  then  take 
by  devise.?  NoTiirtfew^YDrkT^s^^weTBave  seen.  Therefore  not  ir 
Connecticut,  say  the  counsel  for  the  heirs  at  law,  for,  being  a  Nev 
York  corporation,  and  by  the  law  of  that  state  devoid  of  power  to 
take  by  devise,  no  argument  is  needed  to  show  its  inability  to  take  by) 
devise  in  Connecticut.  -^ 

This  conclusion  ij_too  hastily  drawn.  If_the_inability  to  take  by 
devise  arose  out  ofapiroliifaitDrr^lanse"  in  <-he  charter,  the^concluhion 
would  be   legal  and  logical.     But  the   inability  does  not  so  ^riot.  " 


I028  WHITE   V.    HOWARD.  §  295 


f 


I 


ThereJs_iio  prohibition  in  the  charter  ;  the  inability  is  created  by  the 
jJew^  York  statute  ot  wills,  expressly  excepting  corporations  from 
taking  by  devise.  Now  this  corporation  brings  with  it  from  JNewZ 
Vnrk  its  charter,  but  it  does  not  bring  with  it  the  New  York  statute 
of  wills  and  can  not  bring  it  to  be  recognized  as  law  within  this  ~ 
jurisdictioiL.  Thereis_an  obvious  distinction  between  an  incapacity 
to  take  created  by  tEe~statute  of  a  state,  which  is  local,  and  a  pro- 
hibitory clause^  in  the  charter,  which  everywhere  cleaves  to  the  cor- 
poration. Thereasoning  is  fallacious,  not  recognizing-  this  distinc- 
.tion,  Therebeing  no  prohibition  in  the  charter,  and  the  power  to 
hold  and  convey  real  estate  being  expressly  given,  we  must  look  to 
our  own  statutes  ^nd  laws,  and  not  to  thoseofNew  York,  to  deter- 
\  jnine  whether  or  not  this  corporation  can  take  by  devise  in  Connec- 
ticut^___^ 
The  state  of  New  York  has  partially  adopted  the  policy  of  Eng- 
land in  regard  to  devises  to  corporations,  though  the  English  statutes, 
usually  called  the  statutes  of  mortmain,  have  not  been  re-enacted  in 
that  state.  Those  statutes  began  with  Magna  Ckarta,  in  9  Henry 
III,  and  embrace  a  succession  of  acts  down  to  and  including  9  George 
II.  They  were  intended  to  check  the  ecclesiastics  of  the  Roman 
church  from  absorbing  in  perpetuity,  in  dead  clutch,  all  the  l^nds  of 
the  kingdom,  and  so  withdrawing  them  from  public  and  feudal 
charges.  Shelford  Mortmain,  3.  TBy  the  statute  of  43  Eliz., 
ch.  4,  known  as  the  statute  of  charitable  uses,  lands  may  be  de- 
vised to  a  corporation  for  a  charitable  use,  and  the  court  of  chancery 
will  support  and  enforce  such  devises. 

,  Whether  a  court  of  equity  has  power  to  execute  and  enforce  such 
trusts,  as  charities,  independent  of  any  statute,  is  a  question  which 
has  been  much  discussed,  and  very  high  authorities  can  be  quoted 
both  in  favor;  and  against  the  exercise  of  such  a  power.  We  think 
the  latter  and  better  opinion  to  be  in  favor  of  an  original  and  neces- 
sary jurisdiction  in  courts  of  equity  as  to  devises  in  trust  for  charita- 
ble purposes,  when  the  general  object  is  sufficiently  certain  and  not 
contrary  to  any  positive  rule  of  law.  It  is  unnecessary,  however,  to 
decider  this  question,  for  in  this  state  we  have  no  statutes  of  mortmain ; 
rmpY^^ppHnn  jn^ur  statute  Ot  wiUs  prohibiting  corporations  from  tak- 
ing- by  devise:  aliens,  resident  in  this  state  or  in  any  of  the  United 
States,  may  purchase,  hold,  inherit,  or  transmit  real  estate  in  as  full 
anH  pmplp  a  mannpr  as  native  born  citizens;  their  wives  are  entitled 
to  dower;  -their  children  and  other  lineal  descendants  may  inherit; 
and  we  have  besides  a  statute,  passed  in  our  colonial  days  in  1702, 
in  effect  re-enacting  the  statute  of  43  Elizabeth,  and  containing  indeed 
more  liberal  and  comprehensive  provisions  to  sustain  devises  of  this 
description  than  are  contained  in  the  43  Elizabeth.  That  act  pro- 
vides that  "all  lands,  tenements,  or  other  estates  that  have  been  or 
.^hgU  1np  giypn  or  granted  by  the  general  assembly,  or  any  town  or 
_p^tini1?'"  pp^son,  for  the  maintenance  of  the  ministry  ot  the  gospel, 
_QrLQf-sdxiQls  of  learning,  or  for  the  relief  of  the  poor,  or  for  any  other 
Dublic  and  charitable  use,  shall  forever  remain  to  the  uses  to  which 
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they  have  been  or  shall  be  given  or  granted,  according  to  the  true 
intent  and  meaning  of  the  grantor,  and  to  no  other  use  yyhatever.^' 
^e  therefore  entertain  no  doubt  th^t  the  American  I'ract  JSociety 
^an  take  by  devise  in  this  state.  As  to  the  other  objection,  that  hav- 
ing  an  incohie  greater  in  amount  than  is  allowed  by  its  charter  it  has 
ejchausted  its  power  to  take,  it  suffices  to  say  that  no  such  fact  is  found 
by  the  very  competent  committee  whose  report  is  on  the  record.  *  *  * 
Superior  court  advised  accordingly . 


Note.  .A  statute  of  wills  operates  only  within  the  state  enacting  it,  and 
ppon  lang  lying  therein,  and  hence  does  not  prevent  clevises  tocorBoiaxions" 
navina^  power  10  take,  01  lana  lymg  in  ioreiyill"btates :  JSSS^TPnompson  v. 
'tiwoope,  i!4  Ji-a.  is'f.  4/4;  iijt'i,  Ameritail  Bible  yociety  v.  Marshall,  15  Ohio 
St.  537;  1871,  Chamberlain  v.  Chamberlain,  43  N.  Y.  424;  1871,  White  v. 
Howard,  38  Conn.  342,  swpra;  1876,  United  States  v.  Fox,  91  U.  S.  315;  1880, 
Crum  V.  Bliss,  47  Conn.  592. 

A  plin.rtej^Tirovis^yn,  nr  a  provision  in  the  general  corporation  law  (but  not 
one  m  ili^enerai  law  of  persons  or  property),  limiting  the  corporation's  right 


to  take  and  hold  property.,  cleaves  to  it  everywhere,  both  at  home  and  abro 
.and  makes  a  taking  of  sucti  property  in  vioianon  tnereot  wZtra  CTres;.  1859. 
Jioyce  V.  sf .  L/oms,  29  Barb.  b!)U  ;  1«/1,  White  v.  Howard,  38  Conn.  342,  swp m; 
,1874,  Starkweather  v  Am.  Bib.  Soc,  72  111.  50. 

But  a  statute  of  wills  may  be  so  worded  as  to  be  considered  a  part  of 
the  general  corporation  law^  of  the  state,  and  therefore  amount  to  a  charter 
limitation:  1874,  Starkweather  v.  Am.  Bib.  Soc.,  72  111.  50,  22  Am.  Rep.  133; 
1874,  U.  S.  Trust  Co.  v.  Lee,  73  111.  142,  24  Am.  Rep.  236. 

A  state  statute  or  policy  clearly  meant  to  exclude  corporations  from  hold- 
ing real  estate  within  the  state  would  prevent  a  foreign  corporation  from  so 
holding.  1893,  In  re  Prime's  Estate,  136  N.  Y.  347,  362 ;  1897,  Amherst  Col- 
lege V.  Rich,  151  N.  Y.  282. 

So,  too,  a  corporation  with  power  to  take  land  can  not  take  land  left  to  it 
by  a  foreign  testator  when  the  devise  is  not  in  accordance  with  the  law  where 
the  land  lies.     1871,  White  v.  Howard,  46  N.  Y.  144. 

The  capacity  to  bequeath  personal  property  generally  depends  upon  the  law 
oftlie  domicile  of  the  owner,  rather  than  the  law  of  the  situs  of  the  property, 
and  with  that  modification,  the  rules  above  as  to  the  corporation's  right  to 
take  and  hold  a  bequest  would  apply.  Jarman  Wills  (6th  ed.),  p.  1,  et  seg'. 
1871,  Chamberlain  v.  Chamberlain,  43  N.  Y.  424;  1880,  Crum  v.  Bliss,  47 
Conn.  592;  1892,  Cross  v.  U.  S.  Trust  Co.,  131  N.  Y.  330,  27  Am.  St.  Rep.  597; 
1893,  Dammert  v.  Osborn,  140  N.  Y.  30.  j_  .  ■^.-PJ!_o( 

Sec.  296.    sipe.         0   'T^    ^^^^^    ^"^  ^^...f^^^M^ 
(c)    Who  may  object  when  limit  is  exceeded. 

FARRINGTON  Et  Al.  v.  PUTNAM  Et  Al.i 

1897.     In    the  Supreme  Judicial  Court  of  Maine.     90   Maine 
Rep.  405-447,  37  Atl.  Rep.  652. 

[Bill  in  equity  brought  by  the  heirs  at  law  of  Ira  P.  Farrington 
against  his  executors  and  the  Maine  Eye  and  Ear  Infirmary  to  enjoin 
the  executors  from  paying  over  and  the  infirmary  from  receiving  gifts 

'  Statement  abridged.    Only  part  of  opinion  given. 


1030      FARRINGTON  ET  AL.  V.  PUTNAM  ET  AL.       §  296 

of  real  and  personal  property  as  residuary  legatee.  The  bill  alleged 
that  the  law  under  which  the  infirmary  was  incorporated  provided  i 
"Such  corporations  may  take  and  hold,  by  purchase,  gift,  devise  or 
bequest,  personal  or  real  estate,  in  all  not  exceeding  $100,000,  owned 
at  any  one  time;"  also  that  the  infirmary  had  at  the  death  of  the  tes- 
tator property  to  the  full  amount  of  $100,000;  that  any  additional 
amount  would  be  in  excess  of  the  limit,  violate  the  statutes,  be  invalid 
and  void,  and  revert  to  the  heirs.  General  demurrers  were  filed  and 
sustained  by  the  court  below,  and  final  decree  rendered  in  favor  of 
respondents ;  exceptions  were  taken  and  appeal  made  to  the  supreme 
court.  3 

Peters,  C.  J.     *     *     * '    The  question  on  the  first  branch  of  the 
case,  therefore,  is  whether  these  devises  and  bequests  are  absolutely 
void  as  the  complainants  contend,  or  whether  they  are  merely  voida- 
ble according  to  the  view  of  the  question  taken  b^the  respondents. 
After  very  much  examination  of  the  authorities  pro  ana  con,  and 
careful  consideration  of  the' principles  which -affect  the  respective  po- 
sitions of  the  parties,  we  feel  forced  to  the  conclusion  that  the  position 
advocated  by  the  complainants  ought  not  to  be  sustained.     We  feel 
very  much  impressed  with  the  theory,  stated  in  many  of  the  cases, 
that  a  charter  is  a  contract  between  the  state  and  the  corporation ;  and 
that  for  any  misuse  or  abuse  of  its  privileges  or  powers  the  corpora- 
!tion  is  amenable  to  the  state  only,  no  individual  having  anything  to  do 
\  with  the  question.     As  applicable  jo  the  present  case,  the  principle  is 
Uhat,  it  the  infiTmary^   hy  arpppt-ing  these  bequests   and  devises,  in- 
f  creases  its  property  ever  so  much  in  excess  of  the  amount  in  value 
which  the  statute  allows_it  to  possess,  it  would  be  a  transgression  of 
Jhe  law  which  the?  state  ran,  prosecute  or  not  as  it  pleases,  and  the 
\ipirgj->f_jjift  tpstatnr  have  no  interest,  therein.     As  long  as  the  state 
does  not  ii^terfere  for  the  violation,  it  waives  it  and  permits  the  in- 
firmary Tn  rptain  the  property.  ^ 

^-  The  general  statute  under  which  this  infirmary  was  organized  is  not 
expressly  prohibitory,  but  rather  regulative  and  directory.  No  pen- 
alties are  attaiched  and  none  intended  more  than  a  possible  forfeiture 
of  the  excessive  property  received,  or  of  the  charter,  or  of  one  or  both. 
This  interpretation  of  the  statute  can  not  by  any  possibility  be  harm- 
ful to  the  community,  as  the  state  can  make  it  as  stringent  as  it  pleases 
at  any  time.  But  thus  far  the  state  has  had  no  motive  either  to  amend 
the  statute  or  to  enforce  forfeitures  for  violation  of  its  provisions.  *  * 
It  will  be  noticed  that  most  of  the  authorities,  on  which  the  com- 
plainants rely,  concede  that  the  rule  which  we  would  apply  to  devises 
is  at  all  events  applicable  to  gifts  by  deed,  the  argument  being  that  in 
sach  a  case  as  this  a  deed  would  be  valid   and   a  devise  void.     It 

.fiPFnTi  in-'onsistent  that  snrh  p^tfntiaj^rnnseqnenres    ^h""^'^    attijch    b")--!, 

the  mere-form  of  ti^ansmitting  the  pmnertv.  We  do  not  appreciate 
the  justice  of  saying  that  a  deed  of  property,  delivered  by  a  donor  on 
the  day  of  his  death  to  a  corporation  would  be  good,  and  a.  devise  of 
the  same  property  made  on  the  same  day  would  be  bad.  But  the  ar- 
gument by  the  complainants  is  that,  in  the  one  case,  the  transaction  is 
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executed  and,  in  the  other  case,  that  it  can  not  be  considered  as  exe- 
cuted without  a  resort  to  the  forms  and  assistance  of  the  courts.  We 
think  the  whole  thing  involves  a  distinction  without  a  difference,  a 
formal  but  not  substantial  distinction.  Each  mode  of  transfer  needs 
the  protection  and  aid  of  the  law  to  render  it  operative.  In  the  first 
place,  the  will  must  be  probated,  it  is  said.  But  on  that  question  no 
inquiry  can  be  instituted  to  see  if  there  be  any  impropriety  in  any  par- 
ticular devise  or  bequest.  The  residuary  bequest  in  this  will  is  fair 
and  proper  on  its  face,  and  that  is  all  that  is  required.  The  act  of 
probating  the  will  is  the  probating  of  all  its  parts.  A  devise  of  real 
estate  vests  such  estate  at  once  in  the  devisee,  the  title  of  such  devisee 
being  liable  to  be  defeated  if  the  estate  be  necessary  for  the  payment 
of  debts  or  the  expenses  of  administration.     *     *     * 

The  foregoing  reasoning  only  serves  to  illustrate  the  unsubstantial 
foundation  upon  which  it  is  endeavored  to  raise  a  technical  excuse  for 
pronouncing  a  deed  voidable  and  a  devise  absolutely  void. 

The  true  and  conclusive  answer,  however,  to  this,  indefensible  posiO 
tion  of  the  complainants  is,  that  it  is  utter  assumption  on  their  part  in  I 
declaring  a  devise  like  this  to  be  void  when  it  is  voidable  merely,  and  T 
can  be  rendered  void  in  no  way  other  than  by  the  act  of  the  govern- J) 
ment  itself-.     No  wrongful  act  by  a  corporation   renders  its  charter 
void  or  creates  any  forfeiture  without  proceeding  by  which  such  for-  ~" 
feiture  shall  be  established.      A  cause  for  forfeiture  is  not  itself  for-   f.  'y-*'^ 
feitiiLe.     The  same  section  which  prescribes  the  amount  of  property  '^ 
which  this  corporation  may  hold,  also  declares  that  it  may  use  and 
dispose  of  the  same  for  the  purposes  for  which   it  was  organized. 
Suppose  the  corporation  wrongfully  uses  or  disposes  of  its  property,  ) 
could  any  party  but  the  state  intervene  to  piinish  the  corporation  for/ 
such  transgression .? 

Now  what  is  there  illegal,  let  us  ask,  in  this  court  or  in  the  probate 
court  below  acting  in  the  furtherance  of  bequests  that  are  simply  void- 
able and  consequently  valid  until  they  have  been  declared  to  be  other- 
wise upon  the  intervention  of  the  state?.  If  the  state  has  the  exclusive 
prjvileg-R,  as  it  has,  of  iewi\t'.r'mr^  tV.o  ■^r^iflal-.lf.  Kprji^pst  ^roid.  what  is 
"there  wrongful  in  our  regarding-  it  as  sound   ^nd  sufficient  while  the 
~,auestion  of  its  validity  is  not  acted  npnn   by  the  state,  or  thp  error  is 
'  waived  or  permitted  by  the  state?   What  right  has  the  I'udicial  branch 
of  the  government  to  dictate  what  the  state  shoyld  dr>  ;^g-ainst  ifs  will 
or  its  policy,  and  decide  a  question  for  the  state  which  \}c\^.  statp  c^x) 
fetter  decide  for  dtself?   What  right  has  the  court  to  deprive  t;he  state 

of  all  opportunity  tn  f'''''''rrTnnp    whethf^r    i|-    will    t.hii<^    gpirt^r^ly  p^iniot, 

this  corporation  for  the  mistake  of  the  t^pt-pf""  P'"  '"'^^  'Vftive  or  over- 
Jonk  it?  Certainly  the  state  should  not  be  prevented  from  snaking 
such  election.  If  courts  at  the  instigation  of  heirs  can  refuse  to  act 
upon  voidable  bequests  as  valid  until  avoided  by  the  state,  then,  as  a 
matter  of  course,  the  state  can  practically  never  have  any  opportunity 
to  exercise  its  discretion  in  such  a  case  any  more  than  as  if  such  right 
never  existed,  and  the  court  would  be  assuming  the  prerogative  of 
really  acting  in  opposition  to  the  state.     The  court  could  not  exercise 
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any  broad  discretion  in  the  solution  of  the  question,  while  the  state 
could.  It  certainly  is  an  excellent  policy  to  refer  such  questions  to 
the  discretionary  power  of  the. state,  which  can  determine  them,  ac- 
cording to  the  circumstance,  upon  the  great  principles  of  justice  and 
generosity,  and  in  conformity  with  the  wishes  and  welfare  of  the  whole 
community.     *     *     • 

There  is  but  little  authority,  either  English  or  American,  favoring 
the  conclusion  that  bequests  or  devises  not  strictly  authorized  by  law 
are  to  be  considered  void  instead  of  voidable.  This  will  be  seen  in 
the  examination  of  cases  in  this  country  to  be  made  in  the  progress  of 
this  discussion.  But  it  may  also  be  worth  the  while  to  notice  what 
application  has  been  made  of  the  principle  by  the  English  courts  in 
view  of  the  statutes  of  mortmain  as  existing  in  that  country.  In  Grant 
on  Corporations,  a  reputable  English  work  on  the  subject,  at  page 
loi,  the  author  states  the  doctrine  as  follows: 

"It  is  clear,  however,  that  if  a  corporation  have  exhausted  their 
license  to  hold  in  mortmain,  the  fact  does  not  make  a  devise  or  con- 
veyance to  them  void.  The  only  result  is,  that  they  may  take,  though, 
unless  they  can  obtain  an  extension  by  the  crown  of  their  license, 
•  they  can  not  hold  the  lands,  unless  the  mesne  lords  and  the  crown 
choose  to  sleep  upon  their  respective  titles. "     *     »     * 

The  cases  in  this  country,  most  of  them  which  favor  the  principle 
that  an  estate  in  the  condition  this  is  goes  to  the  heirs  of  a  testator  rather 
than  to  the  devisee,  seem  to  inculcate  the  idea  that  the  heirs  may  waive 
their  right  so  as  to  allow  the  estate  to  pass  to  the  devisee.  And  we 
have  not  the  slightest  doubt  that,  but  for  the  interference  of  the  heirs 
in  the  present  case  by  this  bill  in  equity,  no  obstacle  would  have  stood 
in  the  way  of  a  complete  administration  of  the  testator's  estate  accord- 
ing to  his  clearly  ex'pressed  intention.  No  court  would  have  had  the 
least  hesitation  in  following  the  ordinary  course  of  procedure,  or 
would  have  entertained  the  thought  sua  moio,  of  instituting  inquiry  to 
see  whether  the  bequests  in  question  were  valid  or  not.  But  why 
should  a  bequest,  invalid  wheninot  consented  to  by  the  heirs,  become 
unobjectionable  when  such  consent  is  obtained.''.  If  illegal  as  coming 
from  the  testator,  why  not  just  as  illegal  when  coming  from  the  testa- 
tor and  his  heirs  ?  Such  considerations  as  these  go  to  show  how  illogical 
and  untenable  a  position  it  is  to  dend'minate  the  devises  and  bequests 
in  the  present-will  absolutely  void.     *     *     » 

[After  citing  and  reviewing  numerous  authorities  upon  both  sides, 
and  particularly  Trustees  of  Davidson  College  v.  Chamber's  Execu- 
tors, 3  Jones  Eq.  (N.  C.)  253;  Heirs  v.  Louisville  Orphan's  Home, 
3  Bush  (Ky.)  365;  Chamberlain  v.  Chamberlain,  43  N.  Y.  424: 
Matter  of  McGraw,  iii  N.  Y.  66;  Wood  v.  Hammond,  16  R.  I.  98; 
and  De  Camp  v.  Dobbins,  31  N.  J.  Eq.  671,  specially  relied  upon  by 
counsel  for  plaintiff,  proceeds:] 

Upon  closing  his  discussion  of  the  direct  cases  cited  on  his  opening 
brief,  the  learned  counsel  for  the  complainants  says:  "But  if  the 
decisions  of  New  York  are  claimed  to  rest  upon  the  provisions  of 
special  New  York  statutes,  what  has  the  counsel  to  say  as  to  »A  the 
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* 

other  cases  cited  by  the  plaintiffs  from  North  Carolina,  from  Ken- 
tucky, from  New  Jersey  and  from  Rhode  Island?"  We  have  sub- 
stantially, according  to  our  view,  answered  the  question  ourselves  by 
saying  that  the  force  of  the  opinion  of  the  two  judges  in  the  North 
Carolina  case  is  much  lessened  by  the  able  minority  opinion  of  the 
chief  justice  in  the  case,  and  by  the  fact  that  the  majority  opinion 
yields  the  question  as  to  devises  of  real  estate;  that  the  Kentucky 
case  is  a  better  authority  for  the  respondents  than  for  the  complain- 
ants ;  that  it  is  not  sure  that  the  complainants  have  any  support  in  the 
New  Jersey  case  outside  of  that  contributed  by  the  chief  justice  in  his 
opinion ;  and  that  the  Rhode  Island  case  evidently  follows  the  decis- 
ions in  New  York.  How  little  authority  then  have  the  complainants 
to  rely  on  outside  of  the  McGraw  case  in  New  York?  We  have  no 
reason  to  doubt  the  correctness  of  the  result  of  the  decision  in  that 
case  as  based  upon  exceptional  statutes  in  that  state  not  existing  else- 
where.    «     *     * 

From  the  foregoing  propositions  it  is  clearly  deducible  that  bequests 
like  the  present  are  voidable  only,  and  may  be  avoided  by  the  state 
alone,  and  are  in  no  sense  to  he  ^eprarded  as  voicL  that  k  pfl'lity  arose 
as  to  what  better  be  done  in  the  circumstances  ot  each  particular 
case,  and  that  that  policy  belones  to  the  state  and  not  to  the  court  and 
i&  an  executive  and  not  a  judicial  right,  for  the  court  would  decide 
the  question  in  the  case  for  all  cases  and  all  time,  while  the  state  may 
deciae  the  question  difterently  at  different  times  according  to  its  dis- 
xretion  and  the  public  good.  This  right  the  state  has  never  surren- 
dered and  the  court  can  not  talte  it  trom  ttie  state,  nut  it  would 
^rely  deprive  the  state  "of  its  privilegfe  if  the  court  fails  to  act  upon 
these  bequests  as  valid  bequests  until,  in  prrvppr  anr|  inH.ependent  pro- 
.ceedings,  such  bequests  are  dedarerl  to  be  void. 

This  conclusion  renders  it  unnecessary  and  inexpedient  to  discuss 
the  further  contention  of  the  respondents  that  the  bequests  are  valid 
in  equity  if  not  at  law,  upon  the  maxim  that  no  legal  trust  of  a  char- 
itable nature  shall  fail  for  want  of  a  competent  trustee,  and  that  if 
this  corporation  can  not  act  some  other  party  may  be  appointed  by 
the  court  that  can. 

Exceptions  overruled.  , 

Appeal  dismissed,  and  decree  below  affirmed. 

Note.  Accord:  1844,Vidal  v.  Girard's Executors,  2  How.  (43 U.  S.)  127 ;  1846, 
Wade  V.  Am.,  etc.,  Soc,  7  Sm.  &  M.  (Miss.)  663,  45  Am.  Dec.  324;  1847,  Bo- 
gardus  v.  Trinity  Church,  4  Sandf.  Ch.  (N.  Y.)  633,  758;  1860,  Chambers  v. 
St.  Louis,  29  Mo.  543;  1870,  Smith  v.  Sheeley,  12  Wall.  358,  361 ;  1871,  Rainey 
V.  Laing,  58  Barb.  (N.  Y.)'453;  1872,  Hayward  v.  Davidson,  41  Ind.  212;  1878, 
De  Camp  v.  Dobbins,  29  N.  J.  Eq.  36;  1879,  Jones  v.  Habersham,  3  Woods 
443,  476 ;  1880,  National  Bank  v.  Whitney,  103  U.  S.  99 ;  1882,  Jones  v.  Hab- 
ersham, 107  U.  S.  174;  1884,  Alexander  v.  Tolleston  Club,  110  111.  65;  1889, 
Fritts  V.  Palmer,  132  IT.  S.  282;  1889,  Heiskell  v.  Chickasaw  Lodge,  87  Tenn. 
668;  1890,  Hamsher  v.  Hamaher,  132  111.  273;  1894,  Hanson  v.  Little  Sisters, 
etc.,  79  Md.  434;  1897,  In  re  Stickney's  Will,  85  Md.  79,  60  Am.  St.  R.  308. 

See  next  case  and  note,  contra. 
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Sec.  297.    Same. 

In  Rk  McGRAW'S  ESTATE.' 

In  Eb  FISKE'S  ESTATE. 

1888.      In  the  Court  of  Appeals  of  New  York.      hi  N.  Y. 
66-137,  ^9  N-  ^'  Rep.  233. 

[Appeal  from  judgment  of  the  general  term  of  the  supreme  court. 

The  will  of  Mrs.  Fiske  directed  that  her  estate  "be  converted  into 
money,"  and  after  numerous  bequests  contained  the  following  resid- 
uary clause:  "I  give,  devise,  and  bequeath  all  the  rest,  residue  and 
remainder  of  my  property  (if  any  there  shall  be)  to  Cornell  Univer- 
sity, aforesaid,  to  be  added  to  the  'McGraw  Library  Fund'  aforesaid, 
and  subject  to  the  trusts,  purposes,  uses  and  conditions  hereinbefore 
prescribed  for  said  fund."  The  amount  of  Jennie  McGraw  Fiske's 
estate  at  the  time  of  her  death,  as  found  by  the  surrogate,  was  $2,275,- 
933.46;  legacies  to  other  than  Cornell  University.  $ 1. 121.  =; 70;, be- 
quests to  said  university,  $i,i54;363.46.  The  university  already  had 
property  valued  at  more  than  $3,000,000.  the  amount  limited  by  the 
charter.     The  judgment  below  was  against  Cornell  University.]     , 

Peckham,  J.  The  question  to  be  decided  in  this  case  is  whether 
Cornell  University,  or  some  other  parties,  being  the  residuary  lega- 
tees, or  else  the  heirs  at  law  or  next  of  kin  of  John  McGraw,  de- 
ceased, or  of  Jennie  McGraw  Fiske,  deceased,  or  her  husband,  shall 
have  the  property,  or  any  portion  of  it,  bequeathed  to  the  university 
by  the  will  of  Mrs.  Fiske.     *     *     » 

Our  revised  statutes  provided  that  every  corporation,  as  such,  has 
power,  among  other  things  (§  i,  subd.  4),  to  hold, ^purchase  and  con- 
vey such  real  and  personal  estate  as  the  purposes  of  the  corporation 
shall  require,  not  exceeding  the  amount  limited  in  its  charter.    *    »    * 

Under  this  power  to  hold,  purchase  and  convey,  *  *  *  tije 
corporation  could  take  the  property  by  devise.  *  *  *  Xhe  same 
revised  statutes,  in  providing  for  the  transmission  of  real  property  by 
will,  stated  that  "every  estate  and  interest  in  real  property  descendible 
to  h6irs"  might  be  devised.  "Such  devise  rnay  be  made  to  every  per- 
son capable  by  law  of  holding  real  estate ;  but  no  devise  to  a  corpora- 
tion shall  be  valid  unless  such  corporation  be  expresslv  authorized  by 
it;6>i:harteror  by  statute  to  take  by  devise."     »     *     « 

[The  revised  statutes  provided  that  the  trustees  of  every  such  college 
shall  have  power]  *  *  *  to  take  and  hold,  by  gift,  grant  or  de- 
vise, any  real  or  personal  property,  the  yearly  income  or  revenue  of 
which  shall  not  exceed  the  value  of  $25,000.     *     *     * 

Section  5  of  the  charter  of  the  Cornell  University  reads  as  follows : 
"Sec.  5.    The  corporation  hereby  created  may  hold  real  and  personal 

property  not  exceeding  three  millions  of  dollars  in  the  aggregate." 

»     *     * ■ —- - — — ^ — 

Looking  for  a  moment  outside  of  and  beyond  the  statute  laws  of 
'  Statement  abridged.    Arguments  and  much  of  opinion  omitted. 
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the  state,  and  in  order  to  strengthen  his  position  regarding  the  true 
construction  to  be  given  that  law  as  to  the  material  distinction,  in  the 
case  at  least  of  a  corporation,  between  the  power  to  take  and  the 
power  to  hold  property,  the  counsel  for  the  appellant  has  made  a  most 
able  and  learned, argument.  Its  outlines  are,  in  substance,  as  follows: 
A  corporation,  at  common  law,  could  take  and  hold  property  by  de- 
vise. At  an  early  stage  in  the  history  of  the  law  of  England,  relating 
to  the  power  of  corporations  to  hold  real  property,  and  while  thfe  feu- 
dal system  still  prevailed,  it  was  enacted  that  no  man  should  alien  his 
feud  to  a  corporation  under  penalty  of  a  forfeiture  thereof  to  his  next 
superior,  of  whom  he  held  the  land,  and,  in  default  of  such  superior 
insisting  upon  the  forfeiture,-  then  his  superior  might  do  so,  and  thus 
on  until  the  king,  as  the  general  superior  and  lord  of  all,  was  reached. 
But,  in  case  the  forfeiture  was  not  insisted  upon,  the  corporation, 
which  had  taken  a  defeasible  title  to  the  land,  could  hold  it  as  against 
all  the  world. 

He,  therefore,  insists  that  this  distinction  between  taking  and  hold- 
ing strengthens  his  claim  that  the  use  of  the  word  "hold"  in  the  char- 
ter was  intentional  and  for  the  specific  purpose  of  permitting  the,  cor- 
poration to  "take"  an  unlimited  amount  of  property  and  to  hold  only 
the  amount  specified.  No  sound  reason  for  giving  such  unlimited 
power  to  take,  while  limiting  the  power  to  hold,  can,  as  it  seems  to 
me,  be  stated ;  and,  if  such  were  thei  intent,  I  think  it  would  have 
been  plainly  stated  in  the  charter,  instead  of  trusting  to  such  a  con- 
jectural application  to  be  given  to  another  statute. 

The  counsel  cites  about  all  the  writers  upon  the  subject  of  corpora- 
tions, and  they  have  all  adverted  to  this  distinction  as  existing  in  re- 
lation to  the  English  corporations  subject  to  the  mortmain  statutes, 
and  they  state  that  licenses  to  hold  in  mortmain  were  granted  to  such 
bodies,  but  without  such  licenses  they  took  the  title  to  the  real  prop- 
erty aliened,  subject  only  to  the  right  of  the  superior  lord  to  enter 
and  take  the  land  under  the  power  of  forfeiture.  The  only  penalty, 
therefore,  which  a  corporation  risked  when  it  took  lands  without  a 
license  in  mortmain  was  that  of  a  forfeiture  of  the  land  to  the  next' 
superior  of  the  grantor,  and  so  on  up  to  the  king;  and  the  counsel 
claims  that  in  this  state,  in  the  case  of  a  corporation  with  unlimited 
power  to  take,  but  not  to  hold  more  than  a  certain  amount,  the  pen- 
alty for  holding  more  is  that  the  state,  representing  the  whole  people, 
and  standing  in  this  respect  in  lieu  of  the  king  (there  being  no  mesne 
lords),  can  forfeit  the  charter  of  the  corporation,  and  thus  prevent 
the  further  holding.  And,  assuming  this  to  be  the  fact,  he  uses  it  as 
strengthening  his  argument  as  to  the  existence  of  this  clear  and  mate- 
rial distinction  between  taking  and  holding  property. 

The  further  claim  is  then  made  that,  as  title  to  the  property  has 
vested  in  the  corporation,  which,  in  holding  it,  has  become  subject  to 
the  forfeiture  of  its  charter,  the  heirs  or  next  of  kin  of  the  testator  have 
no  more  right  to  raise  the  question  than  any  other  third  parties  who 
have  no  interest  therein.  It  is  said  that  it  is  a  matter  for  the  state 
alone  to  take  cognizance  of,  and  until  it  does  the  corporation  holds  the 
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property,  however  much  it  may  transcend  the  limitation  prescribed  in 
its  charter. 

The  counsel  states  accurately  the  law  of  mortmain  in  England,  and 
its  consequences  of  possible  forfeiture  of  the  estate  granted,  and,  un- 
til forfeiture,  the  vesting  of  the  title  in  the  corporation  indefeasible,, 
except  by  the  re-entry  of  the  person  entitled  to  take  it  by  reason  o£ 
the  forfeiture.  But  the  circumstances  under  which  lands  are  held  by 
citizens  of  New  York,  where  their  tenure  is  so  wholly  different  from 
that  which  prevailed  in  England  when  the  early  mortmain  acts  were 
enacted,  render  any  argument  in  ^regard  to  those  acts  and  their  effect 
totally  inapplicable  to  the  case  of  a  corporation  of  this  state.  Tak- 
ing the  law  as  it  exists  in  our  statutes,  including  the  special  provision 
upon  the  subject  in  the  charter  of  the  university,  it  seems  to  me  that 
the  provision  therein  limiting  the  holding  of  property  is,  as  I  have 
said,  a  restriction  also  upon  the  power  to  take  in  excess  of  the  speci- 
fied amount.  As,  at  common  law,  a  corporation  could  take  real 
property  in  the  same  way  as  an  individual,  the  consequence  was  that, 
in  England,  large  landed  possessions  were  held  by  religious  corpora- 
tions, and,  by  reason  of  alienations  of  real  estate  to  them,  the  services, 
due  by  the  vassal  to  the  lord  were  partially,  if  not  totally,  p^aralyzed, 
and  the  chief  lords  lost  their  escheats.  This  was  a  constantly  grow- 
ing and  alarming  evil.  To  remedy  the  difRculty,  the  first  mortmain 
act  was  placed  in  Magna  Charta,  which  declared  all  such  alienations 
to  corporations  entirely  void,  and  that  the  lands  should  revert  to  the 
lord  of  the  fee.  It  was  held,  however,  that  the  reversion  must  be  ac- 
complished by  an  entry,  and  then  and  from  that  time  there  was  a  for- 
feiture, the  corporation  having  taken  the  title  and  held  the  property 
until  such  forfeiture  by  re-entry.  Shelf.  Mortm.  8,  34;  i  KydCorp., 
81;   Grant  Corp.,  106.     *     »     * 

The  nature  of  the  tenure  of  real  property  at  the  time  of  the  pas- 
sage of  the  early  mortmain  acts  in  England  bears  no  resemblance  t& 
the  tenure  by  which  a  citizen  of  this  state  holds  lands.  Here  there 
is  no  vassal  and  superior,  but  the  title  is  absolute  in  the  owner,  and 
subject  only  to  the  liability  to  escheat.  Const.  N.  Y.,  art.  i,  §  13. 
The  escheat  takes  place  when  the  title  to  lands  fails  through  defect  o£ 
heirs.     Const.  N.  Y.,  art.  i,  §  11. 

A  devise  to  a  corporation  which  is  forbidden  to  take  (or  forbidden 
to  hold,  if  the  word,  under  the  circumstances  of  the  case,  is  construed 
to  include  a  taking  also)  does  not,  therefore,  give  a  title  subject  to  the 
right  of  some  superior  to  claim  a  forfeiture  of  the  land ;  but,  if  it 
be  in  violation  of  a  statute,  I  think  the  devise  is  void,  and  the  land 
descends  to  the  heir  or  residuary  devisee. 

We  have  not,  in  this  state,  re-enacted  the  statutes  of  mortmain,  or 
generally  assumed  them  to  be  in  force,  and  the  only  legal  check  to 
the  acquisition  of  lands  by  corporations  consists  in  those  special  re- 
strictions contained  in  the  acts  by  which  they  are  incoiporated,  and 
which  usually  confine  the  capacity  to  purchase  real  estate  to  specified 
and  necessary  objects.     2  Kent  Comm.,   282.     Of  course,   the  re- 
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strictions  contained  in  any  general  law,  if  applicable,  must  also  be  re- 
ferred to. 

There  is,  by  reference  to  our  laws,  no  such  necessary  and  univer- 
sal distinction  between  taking  and  holding  property  by  corporations 
as  is  seen  in  the  laws  of  England  relating  to  alienations  in  rnortmain. 
Whether  the  legislature,  when  using  language  providing  for  a  limita- 
tion upon  holding  property,  meant  to  permit  an  unlimited  taking,  is  a 
question  of  legislative  intent ;  and  I  think  the  general  inference  would 
be,  in  the  absence  of  some  plain  and  controlling  circumstance  to  the 
contrary,  that  the  legislative  body  meant  to  limit  a  taking  as  well  as  a 
holding  beyond  the  specified  amount.     *     *     » 

The  counsel  for  the  appellant  does  not  claim  that  this  property  was 
itself  forfeited  to  the  state,  if  the  state  should  choose  to  enforce  the 
forfeiture.  His  claim  is,  as  I  understand  it,  that  if  the  university  ex- 
ceeded its  limitation  by  holding  more  property  than  it  was  allowed  by 
law  to  hold,  a  cause  of  forfeiture  of  the  charter  was  thereby  created, 
and  that  in  enforcing  such  forfeiture  after  the  payment  of  the  debts 
of  the  corporation  the  rest  of  the  property  would  (as  he  insists)  prob- 
ably go  to  the  state,  because  there  would  be  no  living  claimant  to  it 
who  would  have  any  right  to  acquire  it.  A  forfeiture  the  state  may 
eclaim  and  may  enforce  at  pleasure, '^'^->"'"  <-Vip  nr-r-gsion  arises,  but  it  is 
va_forfeiture  of  the  charter,  and  not  a  forfeitureof  the  property  held 
by  the  c"rpnrati<^n ,  It  is  further  claimed  that  this  distinction  between 
the  right  to  take  and  the  power  to  hold  property  is  one  which  has  been 
admitted  and  enforced  in  the  courts  of  England,  of  this  state,  and  of 
the  other  states  of  the  Union  for  a  long  number  of  years,  and  that 
there  is  no  reason  why  effect  to  such  a  distinction  should  not  be  given 
in  this  case ;  the  result  being,  as  is  stated,  that  the  corporation  has  an 
unlimited  right  to  take  property,  and  also  an  unlimited  right  to  hold 
it  as  against  any  one  but  the  state  in  its  capacity  of  sovereign.  1'here 
',_isundoubtedly  a  distinction  between  the  right  to  take  and  the  power 
^o~Eora  properly  undei  some  circumstances,  the  only  question  being^ 
whether  the  legislature  had  .such  distinction  in  mind,  and  meant  to 
provide  for  it  in  the  Case  in  hand.  It  is  said  that  an  alien  has  the 
right  to  take  property  by  purchase,  but  he  can  not  hold  it  as  against 
the  state.  That  is  so.  He  takes,  however,  a  defeasible  title,  good 
as  to  all  but  the  sovereign  power,  which  must  take  it  upon  office 
found  or  by  escheat.     Wright  v.  Saddler,  20  N.  Y.  320. 

In  such  case  it  is  not  exactly  an  accurate  description  of  the  alien's 
title  to  simply  say  that  he  can  take  but  can  not  hold.  That  is  a  con- 
tradiction in  terms.  If  he  take,  he  must  hold,  if  for  but  a  fractional 
part  of  a  second  of  time.  The  expression  is  but  a  short  one  for  the 
statement  that  he  can  not  hold,  as  against  the  claim  of  the  state,  where 
properly  made  and  enforced.  The  same  expression  is  used  in  the 
case  of  a  corporation  under  the  rnortmain  laws,  that  it  can  take  but 
not  hold ;  the  meaning  being  that  it  can  not  hold  as  against  the  claim 
for  forfeiture  when  made  by  the  next  superior  lord  of  the  grantor  of 
the  lands.  That  the  words  lose  all  their  meaning  when  wrenched 
from  the  circumstances  under  which  they  were  used,  and  applied  to 
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corporations  existing  by  virtue  of  the  laws  of  this  state,  seems  to  me 
a  plain  proposition. 

'  The  counsel  has,  however,  with  great  industry  and  research,  cited 
a  number  of  cases  from  our  own  courts  and  those  in  other  states, 
where  this  distinction,  he  claims,  has  been  admitted,  and  in  cases, 
too,  where  the  principles  involved  were  similar  to  the  case  at  bar  (one 
or  two  being,  he  says,  precisely  like  it),  and  where  it  has  been  held 
that  in  such  cases,  although  the  corporation  was  violating  the  law  of 
its  being,  yet  no  one  but  the  state  could  take  advantage  thereof. 

I  think  that,  with  the  exception  of  one  case,  they  were  all  entirely 
different  from  this  one,  and  the  decisions  were  based  upon  a  totally  dif- 
ferent, and  probably  a  perfectly  unassailable,  ground.  [Citing  and 
discussing  Leazure  v.  Hillegas,  7  Serg.  &  R.  313;  Baird  v.  Bank, 
II  Serg.  &R.  411;  Runyan  V.  Coster,  14  Pet.  122;  Jones  v.  Haber- 
sham, 107  U.S.  174;  Smith  v.  Shelley,  12  Wall.  358-361 ;  Bogardus 
V.  Trinity  Church,  4  Sand.  Ch.  633 ;  De  Camp  v.  Dobbins,  29  N. 
J.  Eq.  36;  Davis  v.  Railroad  Co.,  131  Mass.  258-273;  Hayward  v. 
Davidson,  41  Ind.  212;  Vidal  v.  Girard's  Ex'rs,  2  How.  127;  Bank 
V.  Whitney,  103  U.  S.  99;  Fortier  v.  Bank,  11?  U.  S.  439.]   *  *  * 

Although  we  never  adopted  or  enacted  the  English  statutes  of  mort- 
main, yet  in  this,  as  in  other  states,  we  have  a  decided  mortmain  pol- 
icy. It  is  found  in  our  statute  in  relation  to  wills,  prohibiting  a  devise 
to  a  corporation  unless  specially  permitted  by  its  charter  or  by  some 
statute  to  take  property  by  devise. 

"It  is  a  statute  of  mortmain,  resting  on  a  mortmain  policy  as  dis- 
tinctly as  any  act  of  the  British  parliament.  *  *  *  The  necessity 
is  recognized  of  forbidding  the  acquisition  by  will,  unless  the  legisla- 
ture, in  granting  the  charter,  and  in  full  view  of  the  reasons  for  so 
doing,  think  proper  to  confer  the  power  in  express  terms,"     *     *     * 

The  counsel  claims,  however,  that  a  devise  to  a  corporation  vests 
the  title  in  it,  so  far  as  the  question  of  capacity  is  concerned,  whenever  • 
it  would  in  the  case  of  a  sale  for  a  valuable  consideration.  Hence  he 
says  that  the  cases  of  sales  above  cited  are  decisive  of  this,  if  they  be 
adrnitted  as  well  decided.  In  the  case  of  an  executed  sale,  however, 
the  question  of  ultra  vires^  as  set  forth  in  the  modern  cases,  comes  in 
play,  and  the  question  of  a  want  of  title  in  the  corporation  in  such 
case  would  not  be  permitted  to  be  raised  by  the  grantor,  or  his  heirs, 
because  it  would  be  against  justice  and  would  accomplish  a  legal 
wrong.     Whitney  Arms  Co.  v.  Barlow,  63  N.  Y.  62. 

The  question  of  an  executed  gift  without  consideration  by  a  donor, 
by  an  absolute  delivery  to  a  corporation  without  power  to  take,  is  also 
instanced,  and  the  question  is  asked  whether  the  title  vests  in  such  a 
case  in  the  corporation  so  that  the  donor  or  his  heirs  could  not  recover 
it  back,  and  if  it  do,  the  counsel  asks  where  is  the  difference  in  the 
two  cases?  It  is  time  enough  to  decide  such  a  case  when  it  arises. 
But  it  seems  to  me  there  is  a  decided  difference.  >  In  the  one  case  the 
gift  is  made  inter  vivos  by  the  absolute  owner,  and  it  is  made  effect- 
ual as  to  him  by  a  delivery.  In  such  case  it  would  seem  that  he 
stands  in  no  position  to  ask  the  aid  of  the  court  to  get  him  out  of  a 
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■  situation  into  which  he  voluntarily  entered  with  his  eyes  open,  and 
the  court  might  well  say  to  him  that  he  stood  in  no  position  to  attack 
the  right  of  his  donee  to  property  which  he  freely  and  absolutely  gave 
it.  As  to  his  heirs,  it  could  be  said  that  their  ancestor  had  made  a  dis- 
position of  property  which  was  absolutely  his  own  in  his  lifetime,  and 
in  such  a  way  that  he  could  not  question  its  validity,  and  that  as  he 
could  not,  they  succeeding  only  to  his  rights,  were  alike  disabled. 

In  the  case  of  a  devise,  however,  the  case  is  essentially  different. 
The  will  does  not  take  effect  until  the  testator's  death,  and  then,  if 
his  property  is  not  legally  devised  or  bequeathed,  no  title  vests  for  a 
single  moment  in  the  devisee  or  legatee,  but  it  vests  instantly  in  the 
heir  or  next  of  kin ;  and  the  corporation  claiming  under  the  will  asks 
the  aid  of  the  law  to  give  the  property  to  it,  and  in  so  doing  it  must 
show  the  authority  it  has  to  take.  And  if  there  were  only  a  prohibi- 
tion in  words  against  holding  the  property,  would  the  law  not  be  do- 
ing a  vain  thing  in  handing  it  over  to  a  corporation  which  by  the  very 
fact  of  holding  would  render  itself  liable  to  have  its  charter  forfeited 
on  that  account?  Would  not  the  prohibition  against  holding  be  prop- 
erly and  necessarily  construed  as  a  prohibition  against  taking  also.^ 

Is  not  this  an  argument  against  the  right  of  the  corporation  to  take,  if 
by  holding  it  is  thus  rendered  liable  to  such  a  penalty?  And  is  it  not 
an  argument  in  favor  of  the  construction  of  the  language  in  the  charter 
that  the  limitation  upon  the  power  to  hold  property  is,  under  all  the 
circumstances,  a  limitation  upon  the  power  to  take  any  more  than  it 
can  legally  and  properly  hold  ?     *     *     * 

Upon  a  review  of  the  whole  question  as  to  the  proper  construction 
of  the  legislation,  general  and  special,  affecting  this  university,  I  am 
of  the  opinion  that  it  had  no  power  to  take  or  hold  any  more  real  and 
personal  property  thari  $3,000,000,  in  the  aggregate. 

Second.  Coming  to  the  conclusion  I  have,  on  the  first  branch  of 
the  case,  it  becomes  necessary  to  examine  the  second  and  only  re- 
maining question,  viz. :  Does  this  property,  if  taken  and  held  by  the 
university,  exceed  the  amount  which  bylaw  it  can  hold?'  *  »  * 
This  brings  the  property  of  the  university,  above  set  forth,  up  to  more 
than  its  permitted  aggregate  at  the  time  of  the  decease  of  Mrs.  Fiske,  . 
and  no  debts  to  be  deducted  therefrom.  Under  such  circumstances, 
the  university  could  not  take  the  various  legacies  bequeathed  to  it  by 
her  will.'     «     «     * 

Affirmed. 
'  Part  of  the  opinion  relating  to  this  question  is  omitted. 

Note.  Accord:  1857,  Trustees  v.  Chamber's  Ex.,  3  Jones  Eq.  (N.  C.)  253; 
1867,  Cromie  V.  Louisville,  etc.,  Soc,  3  Bash  (Ky.)  365;  1B71,  Chamberlain 
V.  Chamberlain,  43  N.  Y.  424;  1879,  De  Camp  v.  Dobbins,  31  N.  J.  Eq.  671, 
690;  1889,  Wood  v.  Hammond,  16  R.  I.  98;  1890,  Cornell  Univ.  v.  Fiske.  138 
U.  S.  152;  1894,  Coggeahall  v.  Home  for  Children,  etc.,  18  E.  I.  696. 

See  preceding  case  and  note,  contra. 
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See.  298.     (2)  To  acquire  personal  property 

(  I  )    In  general. 

THE  NORTHWESTERN  UNION  PACKET  COMPANY  v.  SHAW.^ 

1875.     In   the    Supreme    Court   of    Wisconsin.     37  Wis.  Rep. 

655-662. 

[Appeal  by  plaintiff  from  judgment  in  a  suit  to  recover  $i,ooo  paid 
upon  a  contract  and  damages  for  its  breach.  The  packet  company 
was  organized  in  1870,  and  from  that  time  had  been  engaged  in  the 
business  of  a  common  carrier  upon  the  Mississippi,  and  also  in  buying, 
selling  and  dealing  in  wheat,  grain  and  produce  generally ;  it  con- 
tracted to  purchase  4,000  bushels  of  wheat  from  Shaw  and  paid  him 
$1,000  on  account,  the  wheat  to  be  delivered  at  a  certain  time  and 
place,  but  Shaw  failed  to  deliver  as  agreed.  The  corporate  charter 
provided  for  owning  and  controlling  vessels  of  various  kinds  for  trans- 
portation on  the  Mississippi  river,  etc. ,  to  own  warehouses,  depots,  etc., 
necessary  for  freighting,  stormg  and  forwarding  property  and  persons, 
with  power  to  sell  any  of  its  property  of  every  description,  and  to  do  any 
and  all  acts  and  things  necessary  to  an  economical  and  successful 
prosecution  of  said  business,  to  borrow  money  for  all  its  purposes,  to 
contract  with  any  person  in  reference  to  the  storing,  forwarding  or 
freighting  of  any  kind  of  property,  or  "to  any  and  all  business  inci- 
dental to,  or  arising  from,  the  transportation  of  persons  and  projDerty."] 
I'  Lyon,  J.  *  *  *  The  question  to  be  determined  is,  whether 
the  plaintiff  can  lawfully  buy  and  sell  the  produce  of  the  country  in 
the  same  manner  and  to  the  same  extent  that  a  natural  person  may. 
'  We  think  this  question  must  be  answered  in  the  negative.  There 
is  no  necessary  connection  between  the  business  of  a  common  carrier 
and  that  of  buying  and  selling  the  commodities  which  the  carrier 
transports.  Neither  is  the  latter  business  necessarily  or  usually  de- 
pendent upon  the  former.  The  two  are  as  essentially  distinct  as  the 
■business  of  the  carrier  and  that  of  the  producer.  It  will  scarcely  be 
claimed  that  the.  plaintiff  is  authorized^  under  its  articles  of  incorpora- 
tion, to  purchase  large  tracts  of  land  on  which  to  raise  grain  and 
other  produce  to  be  stored  in' its  warehouses  and  shipped  over  its 
lines.  If  it  may  not  do  this,  it  is  not  perceived  on  what, principle  it 
may  purchase  the  commodities  instead  of  raising  them.  We  think 
the  principle  is  the  same  in  both  cases.  Moreover,  In  view  of  the 
fact  that  the  transportation  of  the  products  of  the  country  is  mainly 
controlled  by  powerful  corporations  representing  immense  aggrega- 
tions of  capital,  there  are  reasons,  if  not  of  public  policy,  certainly 
reasons  which  should  have  much  weight  with  the  legislature,  for  con- 
fining common  carriers  to  their  legitimate  business  as  carriers.  At 
least  no  forced  construction  of  their  charters  should  be  sanctioned  to 
enable  them^  to  become  producers  or  purchasers  of  such  products. 

'  Statement  abridged,  part  of  the  opinion  omitted. 
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By  confining  them  to  the  proper  business  of  common  carriers,  the 
temptation  to  make  unjust  discriminations  in'  the  transportation  of 
their  own  property  to  the  manifest  injury  and  oppression  of  persons 
having  like  property  for  transportation,  can  only  be  avoided.  Hence, 
while  it  is  conceded  that  the  legislature  may  confer  upon  a  corpora- 
tion common  carrier  the  right  of  a  natural  person  to  buy  and  sell  'the 
commodities  which  it  transports,  it  must  be  held  that  until  so  con- 
ferred the  right  does  not  exist. 

We  conclude  that  the  contract  set  forth  in  the  pleadings  as  to  th 
plaintiff,  is  ultra  vires^  and  that  no  claim  for  damages  resulting  from 
a  breach  thereof  can  be  successfully  asserted  by  either  party.  This 
disposes  of  the  counter-claim  of  the  defendant,  and  of  all  claims  of 
the  plaintiff  except  the  claim  to  recover  the  $1,000  paid  on  accoun 
of  the  attempted  purchase  of  the  wheat.     «     *     * 

[After  holding  that  the  $1 ,000  might  be  recovered  in  an  action  foj 
money  had  and  received,  and  that  the  complaint  stated  facts  justif; 
ing  this:] 

Reversed  and  remanded. 

Note.  Personal  property:  Such  personal  property,  but  such  only  both  as  to 
kind  and  amount,  as  is  reasonably  necessary  for  the  corporate  purposes,  may 
belawfullv  acquired:  1858,  Pearce  v.  R.  Co.,  21  How.  (62  TJ.  S.)  441;  I860,' 
Downing  v.  Road  Co.,  40  N.  H.  230;  1875,  Northwestern  Packet  Co.  v.  Shaw, 
37  Wis.  655;  1876,  Farmers',  etc.,  Bank  v.  Baldwin,  23  Minn.  198,  23  Am. 
Rep.  683;  1877,  Morgan  v.  Donovan,  58  Alai  241;  1877,  Franklin  Co.  v.  Lew- 
iston  Sav.  Inst.,  68  Maine  43,  28  Am.  Rep.  9;  1884,  Central  R.  Co.  v.  Smith, 
76  Ala.  572,  52  Am.  Rep.  353;  1885,  Day  v.  Buggy  Co.,  57  Mich.  146,  58  Am. 
Rep.  352;  1888,  Chewackla  Lime-Works  v.  Dismukes,  87  Ala.  344;  1890,  Jemi- 
son  V.  Citizens'  Sav.  Bank,  122  N.  Y.  135,  19  Am.  St.  Rep.  482;  1895,  Boss- 
hardt  &  W.  Co.  v.  Crescent  Oil  Co.,  171  Pa.  St.  109;  1897,  Farwell  v. 'Wolf,  96 
Wis.  10,  65  Am.  St.  Rep.  22,  37  L.  R.  A.  138;  1897,  Mahoney  v.  Butte  Hard- 
ware Co.,  19  Mont.  377;  1897,  Malone  v.  Lancaster  Gas  L.,  etc.,  Co.,  182  Pa. 
St.  309;  1899,  Central  Ohio  Nat'l  Gas,  etc.,  Co.  v.  Cap.  City  Dairy  Co.,  60 
Ohio  St.  96,  53  N.  E.  Rep.  711;  1899,  State  v.  Debenture  G.  &  L.  Co.,  51  La. 
Ann.  1874,  26  So.  Rep.  600;  1899,  Herring  v.  Ruskin  Co-op  Assn.,  —  Tenu.  , 
Ch.  App.  — ,  52  S.  W.  Rep.  327.  ^. 

There,  however,  is  no  limit  upon  the  amount  of  personal  property  that  a  ; 
corporation  may  acquire  or  hold  arising  from  the  profits  of  carrying  on  prop-  ^ 
erly  its  legitimate  business. 


I 


See.  299.     (2)    Power  to  acquire  its  own  shares. 
( I )    The  English  rale. 

In  Re  DRONPIELD  SILKSTONE  COAL  COMPANY.^ 

1880.     In  THE  High  Court  of  Justice,  Chancery  Division.  L. 
R.   17  Chancery  Division  76-97. 

Jessel,  M.  R.  The  memorandum  of  association  of  a  limited  col- 
liery company  gave  the  company  power  to  do  all  things  which  it  should 
consider  conducive  to  the  attainment  of  its  objects,  but  did  not  in  terms 

'Only  the  opinion  of  the  master  of  the  rolls  is  given.  The  statement  oi 
facts  is  that  given  in  the  syllabus  to  the  case. 

63 — WIL.  CAS. 
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give  any  power  to  purchase  its  own  shares.  The  tenth  clause  of  the 
articles  empowered  the  directors  to  purchase  for  the  company  any  shares 
in  the  company,  and  directed  that  the  shares  so  purchased  should  be 
dealt  with  as  if  they  had  never  been  issued,  and  that  any  profit  aris- 
ing on  the  reissuing  or  subsequent  sale  of  such  shares  should  be 
deemed  profits  of  the  year  in  which  they  were  reissued  or  sold.  In 
1872,  disputes  having  arisen  as  to  the  conduct  of  the  business,  the  di- 
rectors agreed  with  W.,  the  largest  shareholder,  who  was  also  one  of 
;  the  directors,  to  purchase  for  the  company  his  shares,  and  also  his  in- 
terest as  landlord  of  the  mines  worked  by  the  company.  This  ar- 
rangement was  confirmed  by  an  extraordinary  general  meeting  of  the 
I  company,  and  was  carried  into  effect  by  an  assignment  of  his  interest 
i-  in  the  mines  to  the  company  for  a  specific  sum,  and  by  a  transfer  to 
the  company  of  his  shares  for  another  specific  sum.  The  company 
fwas  entered  in  the  share  register  as  holder  of  these  shares,  and  in  all 
^he  subsequent  returns  to  the  registrar  of  joint  stock  companies  the 
company  was  entered  as  such  holder.  The  company  for  some  timfe 
was  prosperous,  but  afterwarrds  fell  into  difficulties,  and  in  1879  an 
order  was  made  for  winding  it  up.     *     *     * 

I  now  come  to  the  point  as  to  the  surrender  of  shares — a  point 
upon  which  I  feel  much  more  difficulty.  It  is  not  for  me  to  say  what 
the  limits  of  surrender  are  which  are  allowable  by  the  act.  As  I  read 
this  same  judgment  of  Lord  Justice  James, ^  certain  surrenders  are 
allowable. 

I  can  imagine  one  where  the  shares  would  be  liable  to  forfeiture, 
and  it  is  the  shortest  way  to  surrender  them ;  then  the  same  result 
.  would  follow.  But  I  am  by  no  means  prepared  to  say  that  there  is  a 
right  under  the  term  "surrender"  to  buy  up  the  shares,  and  to  have 
them  surrendered  to  the  company  as  on  an  ordinary  purchase  for 
money.  That,  I  think,  is  clearly  beyond  the  limit;  but  it  is  not  nec- 
essaiy  for  me  to  say  what  is  exactly  within  the  limit,  because  each 
case  as  it  arises  must  be  decided  on  its  own  merits.  I  can  well  imag- 
ine that  certain  cases  are  clearly  within  the  limit,  and  ought  not  to  be 
treated  as  a  diminution  of  capital,  and  that  other  cases  are  clearly 
beyond  the  limit — such  as  the  cases  I  have  put  of  an  ordinary  pur- 
chase or  ordinary  traffic  in  shares,  although  the  term  "surrender" 
may  be  employed  instead  of  the  transaction  taking  the  form  it  does 
here,  of  an  actual  transfer  to  the  company. 

Having  dealt  with  the  case  so  far,  let  us  see  what  the  twelfth  sec- 
tion of  the  companies  act,  1862,  must,  as  I  think,  mean.  The  sug- 
gestion made  on  the  part  of  Mr.  Ward  is  this,  that  all  the  act  of 
pai-liament  means  is  that  the  company  must  not  alter  the  terms  of  the 
memorandum  as  to  the  nominal  amount  of  the  capital.     It  would  be 

a  very  singular  result  if  that  were  so,  because  it  would  come  to  this 

the  company  may  destroy  the  whole  of  its  real  capital  without  altering 
its  nominal  amount.  '  I  will  put  the  case  in  this  way:  The  company 
has  a  million  of  capital  in  ;£io  shares,  and  has  ;^ioo,ooo  paid  upon 
the  shares,  leaving  _;^9oo,ooo  remaining  to  be  paid ;  there  is  a  power 

'  Hope  v.  International  Finan.  Soc,  4  Ch.  D.   327,  336. 
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to  accept  a  surrender  of  shares ;  the  company  resolve  at  a  general 
meeting  to  retain  one  share  for  each  of  the  seven  directors,  and  to  ac- 
cept a  surrender  of  all  the  other  shares.  I  am  putting  an  extreme  case 
to  try  the  question.  According  to  the  argument  of  Mr.  Ward,  that  is 
perfectly  valid ;  so  that  the  result  is  that  the  primary  capital  of  the 
company  is  reduced  from  ;^900,ooo,  remaining  to  be  called  up,  to 
jQ']Oi  if  there  are  seven  directors.  That  is  an  extreme  case,  no  doubt, 
but  it  shows  to  what  an  absurdity  you  would  reduce  the  provisions  of 
the  act  of  parliament  if  that  were  allowed.  It  can  not  be  said  that 
the  conditions  of  the  memorandum  mean  that  the  company  may  in 
effect  destroy  the  nopiinal  capital ;  that  it  can  not  so  mean  is,  I  think, 
clear  from  the  words  of  the  section.  The  company  may  increase  its 
capital  by  the  issue  of  new  shares  to  such  an  amount  as  it  thinks  ex- 
pedient, or  it  may  consolidate  and  divide  its  capital  to  a  larger  amount 
than  the  existing  shares,  or  it  may  convert  the  paid-up  shares  into 
stock.  If  the  section  were  only  to  apply  to  nominal  capital,  what  is 
the  meaning  of  the  jo^wer  for  the  company  "to  convert  its  paid-up 
shares  into  stock" .?  What  the  section  means  is  that  the  company 
shall  not  convert  the  unpaid-up  shares  into  stock.  That  implies,  as  it 
has  always  been  held  to  imply,  that  the  company  can  not  turn  the  un- 
paid-up shares  into  stock,  so  as  to  exclude  the  right  of  making  further 
calls.  Therefore,  the  section  must  apply  to  the  issued  capital,  and 
not  merely  to  the  nominal  capital ;  and  it  has  always  been  so  treated, 
as  far  as  I  know. 

There  is  the  additional  observation  to  be  made  that  the  subsequent 
acts  of  parliament,  namely,  the  acts  of  1867  and  1877,  would  have 
singularly  little  meaning  if  it  were  not  so,  for  they  contain  most  elab- 
orate provisions  as  regards  the  mode  of  increasing  the  capital,  and  re- 
ducing the  capital,  and  as  regards  the  trading  capital  and  the  issued 
capital.  The  provisions  of  the  section,  I  admit,  are  difficult  to  con- 
strue if  you  read  them  word  by  word,  but  I  do  not  think  they  are  so 
difficult  to  construe  if  you  look  at  the  meaning  of  the  whole  of  the  acts 
as  to  the  formation  of  these  companies.  If  they  are  to  be  taken  to  apply 
only  to  the  amount  of  the  nominal  capital,  I  must  say  that  the  acts  of 
1867  and  1877  are  the  most  extraoi-dinary  legislative  productions  I  ever 
saw.  But  if  you  read  the  section  the  other  way,  and  say  that  it  means 
that  the  conditions  in  the  memorandum  relate  to  the  issued  capital, 
then  the  subsequent  acts  are  perfectly  intelligible.  Let  us  now  look 
at  the  ninth  section  of  the  act  of  1867:  "Any  company  limited  by 
shares  may,  by  special  resolution,  so  far  modify" — what? — "the  con- 
ditions contained  in  its  memorandum  of  association,  if  authorized  so 
to  do  by  its  regulations  as  originally  framed  or  as  altered  by  special 
resolution,  as  to  reduce  its  capital."  What  capital?  Does  that  mean 
nominal  capital?  It  is  plain  that  it  means  the  trading  capital.  There- 
fore when  you  look  at  the  ninth  section  it  is  clear  that  the  legislature 
considered  the  twelfth  section  of  the  original  act  somehow  or  other 
prohibitive,  and  that  a  new  act  was  required  to  authorize  a  company 
to  reduce  its  capital.     Then  there  are  provisions  which  the  legislature 
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considered  necessary  for  the  protection  of  creditors  in  case  of  a  reduc- 
tion of  capital. 

But  it  is  said  a  surrender  is  no  more  a  diminution  of  capital  than  is 
a  forfeiture,  and  the  creditors  are  not  injured  by  a  surrender.  That, 
however,  is  not  so..  If  the  company  could,  either  by  taking  a  surren- 
der or  by  a  purchase  of  shares,  actually  diminish  the  capital,  not  in 
the  shape  of  dealing  with  a  solitary  individual  shareholder  who  can 
hot  pay,  but  to  a  greater  extent,  what  would  be  the  result.?  I  am  not 
now  speaking  of  future  creditors,  who  must  be  held  to  take  with  notice 
of  what  was  on  the  register.  What  would  be  the  result.'  Every 
creditor  who  could  not  enforce  his  demand  would  lose  it.  Suppose,, 
for  instance,  the  vendor,  having  sold  the  mine  to  the  company,  were 
to  take  a  mortgage  of  it  not  to  be  called  in  for  five  years  if  the  interest 
were  duly  paid,  and  the  directors  then  found  that  they  were  carrying 
on  business  at  a  loss  and  could  take  a  surrender  of  all  the  shares  ex- 
cept seven,  then  the  mortgagee-creditor  would  be  actually  without 
remedy,  because  he  could  not  apply  to  have  the^company  wound  up 
until  the  mortgage  debt  was  due.  That  would  not  be  until  the  end  of 
five  years,  by  which  time  all  the  shareholders  would  have  been  off  as 
past  shareholders  for  probably  four  years.  So  that  it  is  not  correct  to 
say  that  in  case  of  surrender  the  creditors  are  protected,  because  they 
may  all  lose  all  remedy  whatsoever,  unless  indeed  their  money  becomes 
payable  within  a  twelve  month  after  the  transaction  takes  place. 

It  seems  to  me  that  when  you  look  at  what  I  may  call  the  purview 
of  the  act,  it  can  not  be  possible  that  the  company  can  buy  up  its  own 
shares  in  this  way  so  as  to  destroy  the  shares  in  every  sense  and  for 
every  purpose  and  intent,  except  that  they  may,  if  they  can,  reissue 
or  transfer  the  shares  to  new  shareholders  during  the  intervening  period 
that  the  capital  is  diminished,  if  not  absolutely  extinguished.  That  be- 
ing my  view  of  the  whole  of  the  act,  and  I  may  say  of  the  result  of 
the  decisions,  which  really  have  any  bearing  on  the  subject-matter  I 
have  to  consider,  I  think  the  present  transaction  was  a  diminution  of 
the  capital  of  the  company  which  is  prohibited  by  the  companies  act, 
1862,  and  the  transaction  is,  therefore,  void  on  that  ground  also. 

The  transfer  being  void,  and,  if  I  may  say  so,  void  at  law,  although 
that  expression  has  no  longer  the  meaning  that  it  formerly  had,  the 
result  is  that  Mr.  Ward  remains  a  contributory ;  and  that  is  the  only 
point  I  have  now  to  decide.     *     *     * 

[This  decision  of  the  master  of  rolls  was  appealed  from  and  over- 
ruled, on  the  appeal.  But  the  views  of  Jessel,  M.  R.,  of  the  general 
doctrine  of  the  company's  capacity  to  purchase  its  own  shares,  given 
here,  were  taken  and  applied  in  the  later  case  of  Trevor  v.  Whit- 
worth,  in  the  house  of  lords,  L.  R.  12  Appeal  Cases,  409,  holding 
that  a  limited  "company  has  no  power  under  the  companies  acts  to 
purchase  its  own  shares."  See  particularly  the  opinion  of  Lord  Mac- 
naghten,  in  Trevor  v.  Whitworth,  L.  R.  12  App.  Cas.  432-438.] 

Note:  (1)  An  English  company  has  no  right  to  purchase  its  shares  unless 
specially  authorized:  1870,  In  re  London,  Hamburg,  etc.,  Bank,  L.  R.  5 
Ch.  App.  Cas.  444,  39   L.  J.  Ch.  598;  1870,  In  re  United  Service  Co.,  L.  R.  3 


§  300  POWER   TO   ACQUIRE   PERSONAL   PROPERTY.'  '1045 

Ch.  App.  Cas,  707,  39  L.  J.  Ch.  730,  23  L.  T.  331;  1876,  Hope"  v.  International 
F.  See,  35  L.  T.  623;  1887,  Trevor  v.  Whitworth,  12  App.  Cas.  409,  57  L.  J. 
Ch.  28,  57  L.T.  457;  1888,  In  re  Walker  &  Hacking,  57  L.  T.  763. 

(2) '  But  may  if  specially  authorized.  1874,  In  re  County  Palatine,  L.  &  D. 
Co.,  App.  Cas.  L.  E.,  9  Ch.  64,  43  L.  J.  Ch.  678,  29  L.  T.  707 ;  1886,  In  re  Bal- 
gooley  Distillery  Co.,  17  L.  E.  Ir.  239;  1889,  In  re  General  Finance  Co.,  23  L. 
E.  Ir.  173;  1892,  In  re  Sovereign,  L.  A.  Co.,  3  Ch.  279,  62  L.  J.  Oh.  36,  67  L. 
T.  336. 

(3)  As  to  what  is  such  a  purchase,  see  1871,  Phosphate  Lime  Co.  v.  Green, 
L.  E.,  7  C.  P.  43,  25  L.  T.  636;  1874,  In  re  County  Palatine,  L.  &D.Co.,  L.  E., 
9  Ch.  54,  43  L.  J.  Ch.  578,  29  L.  T.  707;  1893,  In  re  Denver  Hotel  Co.,  1  Ch. 
495,  62  L.  J.  Ch.  450,  68  L.  T.  8. 


Sec.  300.     (2)    American  rule:     Theories. 

{a)   May  (with  certain  exceptions)  acquire  its  own  shares,  in|, 
less  expressly  or  impliedly  restrained.  ]i  W  A 

CHAPMAN  V.  lEON  CLAD  EHEOSTAT  COMPANY.      '  \j 

1898.     In  THE  Supreme  Court  of  New  Jersey,  62  N.  J.  Law  497., 
41  Atl.  Rep.  690,  9  A.  &  E.  C.  C.  (N.  S.)  769. 

Dixon,  J.  The  declaration  alleges  that  it  was  agreed  between  the 
plaintiff  and  the  defendant,  the  latter  being  a  corporation  organized 
under  the  laws  of  this  state,  that  the  defendant  should  employ  the 
plaintiff  at  a  regular  weekly  salary;  that  the  plaintiff  should  purchase 
and  hold  during  his  employment  eighty  shares  of  stock  in  the  defend- 
ant company ;  and  that  if  the  defendant  should  discharge  the  plaintiff 
from  its  employ,  it  would  purchase  said  stock  from  the  plaintiff  at  par, 
The  declaration  fui'ther  alleges  that  in  pursuance  of  said  agreement, 
the  plaintiff  entered  into  the  employ  of  the  defendant  at  a  weekly  sal- 
ary; that  he  purchased  said  stock,  and  held  it  during  his  employment, 
and  that  the  defendant  discharged  him  from  the  employment  against 
his  will ;  that  thereupop  the  plaintiff  demanded  of  the  defendant  that 
it  should  purchase  the  said  stock  from  him  at  par,  and  the  defendant 
refused  to  do  so.     To  this  the  defendant  demurs,  insisting  that  the  de- 

fendant's_COntrart-   fm-  thp    piirrha<!P    nf   sl-nrlc  was,    on    its  tgrp";  «/;'<.-/» 

vires  and,  therefore,  not  enforcible^gainst  it. 

In  Kngland  the  general  rule  seerns~T:o.be  that  corporations  can  not 
purchase  their  own  stock  without  express  authority  from  the  statute, 
though  perhaps  even  there  this  rule  would  riot  be  applied  if  it  appeared 
that  the  object  of  the  purchase  was  not  mei-ely  to  traffic. in  the  stock 
or  to  diminish  the  amount  of  the  capital,  but  to  accomplish  some  legit- 
imate corporate  purpose.  Hope  v.  Society,  4  Ch.  Div.  327.  But  in 
the  United  States  the  weight  of  authority  seems  to  be  in  f ayor'  of  the 
vipwthaJ_cnrporaHnns  hnvp  an  implipri  pnwpi-  t-r.  pnvflnooo  '^hfirec  in 
their  own  capital  stock,  provided,  of  course,  no  illegitimate  design  ap- 
pears^    Many  of  the  cases  are  cited  in  the  notes  of  23  Am.    &  Eng. 
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Enc.  Law,  6'j6.  This  question,  as  it  turns  on  common-law  principles, 
seems  not  to  have  been  judicially  decided  in  New  Jersey,  nor  need  it 
now  be;  for  the  provisions  of  our  corporation  act  (P.  L.  1896,  p. 
277),  by  which  (section  20)  the  shares  of  stock  in  every  corporation 
are  declared  to  be  personal  property,  and  (section  i)  every  corpora- 
tion is  vested  with  power  to  purchase  such  personal  estate  as  the  pur- 
poses of  the  corporation  shall  require,  except  (section  3)  certain  desig- 
nated sorts  of  personal  property,  which  do  not  embrace  shares  of  its 
own  capital  stock,  coupled  with  those  provisions  which  recognize  the 
power  of  corpora:tions  to  own  capital  stock  (sections  29,  38),  plainly 

here  tBe 


^aly  a  jegislative  grant  of  the  necessary  power  in  all  cases  where  tne 
purposes  of  the  coi-poration  require  it.     Iii_the  present  case  the  fact 
tliat  the  corporation  exerted  the  power  in  order  to  secure  the  sei-yices 
^of  the  plaintiff  is  i>rima   faciei  sufficient  indication  that  the  purpose  of 
the  corporation  requirecL  it- 
There  is  also  another  principle  standing  in  the  defendant's  way. 
,  The  plaintiff  has  fully  performed  the  contract  on  his  part,  and  can  not 
/l  be  restored  to  his  former  status,  nor  be  honestly  dealt  with  otherwise 
I  than  by  holding  the  defendant  to  performance  of  its  share  of  the  bar- 
gain.    Under  these  circumstances  the  plea  of  ultra  vires  is  inadmissi- 
?ble.     Camden  &  A.  R.  Co.  v.  May's  Landing  &  E.  H.  C.  R.  Co., 
48  N.  J.  Law  530,  7  Atl.  523.     The  plaintiff  is  entitled  to  judgment 
■on  the  demurrer. 

Note.  Accord:  1828,  Hartridge  v.  Rockwell,  1  R.  M.  Charlt.  (Ga.)  260; 
1831,  Verplanck  v.  Mercantile  Ins.  Co.,  1  Edw.  Ch.  (N.  Y.)  84;  1846,  Bank 
V.  Champlain  Trans.  Co.,  18  Vt.  131,  139;  1858,  City  Bank  v.  Bruce,  17  N.  Y. 
507 ;  1873,  Dupee  v.  Boston  Water  Power  Co.,  114  Mass.  37 ;  1877,  Chicago  P.  & 
S.  W.  R.  Co.  V.  Marseilles,  84  111.  643 ;  1877,  Ohetlain  v.  Eepub.  L.  I.  Co.,  86 
111.  220;  1878,  Iowa  Lumber  Co.  v.  Foster,  49  Iowa  25,  31  Am.  Rep.  140;  1881, 
Fraser  v.  Ritchie,  8  111.  App.  554;  1882,  Clapp  v.  Peterson,  104  111.  26;  1888, 
Morgan  v.  Lewis,  46  Ohio  St.  1,  8;  1889,  First  National  Bank  v.  Salem,  etc., 
Co.,  39  Fed.  Rep.  89;  1889,  State  v.  Minnesota,  etc.,  Co.,  40  Minn.  213;  1890, 
Rollins  V.  Shaver  W.  Co.,  80  Iowa  380,  20  Am.  St.  Rep.  427 ;  1890,  Eggman  v. 
Blanke,  40  Mo.  App.  318;  1890,  Thompson  v.  Moxey,  47  N.  J.  Eq.  538;  1890, 
Republic  L.  Ins.  Co.  v.  Swigert,  135  111.  150;  1892,  Yeaton  v.  Eagle,  etc.,  Co., 
4  Wash.  St.  183;  1894,  N.  E.  Trust  Co.  v.  Abbott,  162  Mass.  148,  27  L.  R.  A. 
271 ;  1895,  Lowe  v.  Pioneer  Threshing  Co.,  70  Fed.  Rep.  646 ;  1895,  Browne  v. 
St.  Paul,  etc.,  62  Minn.  90;  1895,  Dock  v.  Cordage  Co.,  167  Pa.  St.  370;  1896, 
Vent  V.  Coffee  Co.,  64  Minn.  307;  1897,  Vercoutere  v.  Golden  S.  L.  Co.,  116 
Cal.  410;  1897,  Shoemaker  v.  Washburn,  etc.,  Co.,  97  Wis.  585;  1899,,West 
V.  Averill  Grocery  Co.,  109  Iowa  488,  80  N.  W.  Rep.  555.  See  following  cases 
and  notes.     See  note  61  L.  R.  A.  621. 

Shares  of  its  own  stock,  held  by  the  corporation,  or  in  trust  for  it,  can  not 
be  voted:  1821,  United  States  v.  Columbia,  etc.,  Ins.  Co.,  2  Cr.  C.  C.  266,  Fed. 
Gas.  14,  840;  1826,  Ex  Parte  Holmes,  5  Cow.  (N.  Y.)  426;  1869,  Am.  Railway 
Frog  Co.  V.  Haven,  101  Mass.  398,  3  Am.  Rep.  377 ;  1869,  Brewster  v.  Hartley, 
37  Cal,  15,  99  Am.  Dec.  237;  1876,  State  v.  Smith,  48'Vt.  266;  1881,  Vail  v. 
Hamilton,  85  N.  Y.  453;  1888,  Allen  v.  De  Lagerberger,  20  W.  L.  B.  (Ohio) 
368. 
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Sec.  301.     Same.    Exceptions  to  rule  allowing  acquisition  of  its 
own  shares. 

PRICE  V.  PINE  MOUNTAIN  IRON  AND  COAL  COMPANY. » 

1895.     In  the  Court  of  Appeals  of  Kentucky.     32  S.  W.  Rep. 

267-268. 

[Pricp  Riipfl  the.  rnmp:^ny  on  a  note  given  by  it  for  $8,t;oo  in  pay- 
menTo^TyQ  shares  at  Si^o  each,  of  the  stock  of  the  company.  The 
cT5Sipany  had  concluded  to  sell  out  its  property;  propositions  were 
submitted  by  Churchill,  and  by  Calhoun  respectively,  the  former  be- 
ing much  the  more  advantageous  to  shareholders,  but  the  latter  claimed 
to  have  an  option  on  the  property.  Perhaps  this  was  not  well- 
founded,  but  it  was,  nevertheless,  thought  best  to  have  him  withdraw 
his  claim,  and  in  order  to  do  so,  the  company  agreed  to  sell  him  within 
ten  days  2,500  shares  of  its  stock  at  $25  ;  the  company  sought  to  pur- 
chase shares  in  the  market,  but  failed  to  get  enough ;  a  meeting  was 
held  at  which  plaintiff  was  present,  and  at  which  it  was  proposed  that 
thedirectors  and  such  shareholders  as  would  should  sell  to  the  com- 
panyjnough  to  have  the  deal  go  through"  This  was  objected  to  by 
the  president  as  being  illegal,  and  the  opinion  was  given  by  a  lawyer 
present  that  the  giving  of  notes  for  the  purchase  of  its  shares  by  the 
company  itself  would  be  illegal,  and  would  not  be  upheld,  unless  the 
deal  was  successful. 

The  company  had  no  money  to  invest  in  its  shares,  yet  it  was  rea- 
sonably certain  that  if  the  sale  was  made  to  Churchill  as  proposed,  it 
would  be  beneficial  to  all  concerned,  even  if  the  company  had  to  pur- 
chase 2,500  shares  in  order  to  complete  the  sale.  The  scheme  of  sale 
to  Churchill  was  not  consummated.  The  lower  court  found  for  the 
defendant,  and  plaintiff  appeals.] 

Hazelrigg,  J.  *  *  *  It  is  insisted  by  the  appellant — and  we 
are  not  unmindful  of  the  strength  of  his  contention — that  as  he  was 
not  a  director  or  officer  of  the  company,  as  the  note  was  executed  in 
good  faith  by  the  corporation  in  an  effort  to  benefit  all  its  stockhold- 
ers, and  is  unconditional  in  its  terms,  and  as  he  was  an  outsider,  and 
wholly  without  notice  of  the  existence  of  any  contingefacy  upon  which 
the  validity  of  the  note  depended,  not  being  present  at  any  meeting 
or  discussion  of  this  matter,  as  he  testifies,  therefore  the  company, 
not  being  prohibited  by  its  charter  from  buying  its  own  stock,  is 
bound  by  its  purchase  from  him,  whatever  may  be  said  by  its  dealings 
with  its  directors.  We  are  not  satisfied,  however,  even  regarding 
the  appellant  as  ignorant  of  the  terhis  on  which  the  notes  were  exe- 
cuted, and  the  officers  as  attempting  in  the  best  of  faith  to  forward 
the  interests  of  all  stockholders  alike,  that  the  company  may  not  elect 
not  to  be  bound  by  the  contract.  Corporations  ought  notJuJieMMovjed 
to  speculate  in  their  own  stocks;  and,  -while  they  may  not  always  do 
an  illegal  thing  in  tiding  in  their  own  stock,  such  a  transaction 

'  Statement  abridged ;  part  of  opinion  omittea. 
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must  be  not  only  in  entire  good  faith ,  but  the  exchange  must  be  of 
equal  value,  and  the  transaction  free  from  all  fraud,  actual  or  con- 
structive, and  when  the  corporation  is  neither  insolvent  nor  in  pro- 
cess of  dissolution ;  and,  further,  the  rights  of  creditors  are  not  to 
be  injuriously  affected.  Such  is  the  principle  laid  down  in  Clapp  v. 
Peterson,  104  111.  30,  a  case  cited  by  this  court  with  approval  in  Jef- 
ferson V.  Burford,  17  S.  W.  Rep.  855.  We  may  add  to  these  quali- 
fications that  the  contract  of  exchange  ousht  not  to  be  to  the  advan- 
tage  of  a  few  favored  stockholders,  to  ffi"  jpjv'y  nj  fh^  grent  hnrl.y  of 
ttiem.  in  this  case  how  much  soever  the  apparent  intention  was  to- 
benefit  all,  the  result  of  the  contracts,  if  enforced,  is  disastrous  to  the 
last  degree  to  the  main  body  of  the  stockholders.  Undei"  this  state 
of  case,  the  contracts  are,  at  least,  voidable  at  the  option  of  the  com- 
pany if  repudiated  within  a  reasonable  time.  See  I  Beach  Priv, 
Corp.,  §  242. 
Affirmed. 

N'ote.    rinrnnration  can  not  purchase  its  own  stock  to  the  injury  of  cred- 


itors'  security  ■  mVU.  blklU  v.  UbmllU.  etc..  Assn.,  6b  Oiilu  jSt.  258.  2bJi;  1880. 
Peterson  vT  III.  L.  &  L.  Co.,  6  111.  App.  257;  1887,  St.  Louis  C.  Mfg.  Co.  v. 
Hilbert,  24  Mo.  App.  338;  1887,  Famsworth  v.  Eobbins,  36  Minn.  369;  1890, 
Commercial  Natl.  Bank  v.  Burch,  40  111.  App.  505;  1892,  Blalock  v.  Kerners- 
ville  Mfg.  Co.,  110  N.  0.  99;  1892,  In  re  Columbian  Bank,  147  Pa.  St.  422;  1892, 
Commercial  Bank  v.  Burch,  141  111.  519 ;  1900,  Hall  v.  Henderson,  126  Ala. 
449,611..  E.  A.  621. 

Or  to  the  injury  of  shareholders:  1895,  Price  v.  Pine,  etc.,  Co.,  32  S.  W. 
Rep.  267,  supra;  1897,  Augsburg,  etc.,  Co.  v.  Pepper,  95  Va.  92.' 

But  a  purchase  of  stock  in  itself  by  a  corporation  is  not  necessarily  a  reduc- 
tion of  facanitan'  l&H.  Cit'v.  IJank  v!  ijrnne.  !'/  bi.  V.  ,S()V  :  1891 .  .leffersnn  v. 
Surlbrd,  17  S.  W.  Eep.  (Ky.)  855;  1897,  Western,  etc.,  Co.  v.  Des  Moines, 
etc..  Bank,  103  Iowa  455;  1899,  Howe  G.  &  M.  Co.  v.  Jones,  21  Tex.  Civ.  App. 
198,  51  S.  W.  Eep.  24. 

But  see  1892,  In  re  Sovereign  L.  A.  Co.,  3  Ch.  279,  62  L.  S.  Ch.  36,  67  L.  T. 
336,  contra. 

See  case  preceding,  and  case  following,  with  notes. 


Sec.  302.    Same. 

(b)    May  not,  unless  necessary  to  pfevent  loss  to  the  company. 

COPPIN  V.  'GEEENLEES  &  EANSOM  COMPANY,'     ' 

■1882.     In  the  Supreme  Court  of  Ohio.     38  Qhio  St.  Rep.  275— 
281,  43  A-tn-  Rep,  425. 

[;Suit  by  r.nppin  fn^-  spprjfir.  performance  or  fni-  damages  for  non- 
performance  of  a  contract  between  him  and  the  company  whereby  it 
^agreed  to  convey  to   mm    lAi..   |'^|u  at  jjl.cjuo,  and  dip  manutactul'lnjj;  -" 
work  to  the  extent  of  $i,c;oo  in  considerabori  of  the  )-rangtai:_by  (.^oplT 
■^rn'~v»f  'A3,  ahaTEs  of  $100  each  of  the  company*s  stock  to  the   com-, 
_2aBJ'— "  was  alleged  tnat  the  plaintilf  had  for  a  time  been  employed 

'Statement  abridged ;  arguments  omitted. 
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by  the  company,  and  while  so  employed  had  acquired  the  stock; 
that  it  had  beena  custom  of  the  company  to  buy  back  the  stock  of 
those  of  its  servants  when  they  ceased  to  work  for  the  company,  and 
that  the  foregoing  contract  was  made  in  accordance  with  that  custom. 
The  trial  court  found  for  plaintiff,  but  this  was  reversed  by  the  dis-  I 
trict  court,  on  the  ground  that  the  facts  did  not  show  a  sufficient  cause) 
oi-a'ction.     To  reverse  this  the  case  was  taken  to  the  supreme  court.]/ 

McIlvaine,  J.  Whether  the  defendant  corporation  was  bound  byl 
its  executory  agreeirx^Tlt  with  the  plaintiff  to  purchase  shares  of  its  own 
stock,  under  the  circumstances  detailed  in  the  petition,  was,  undoubt- 
edly, the  question  upon  which  the  case  turned  in  the  district  court. 

The  power  of  a  trading  corporation  to  tramc  in  its  own  stock,  where 
no  authority  to  do  so  is  conferred  upon  it  by  the  terms  of  its  charter, 
has  been  a  subject  of  much  discussion  in  the  courts;  and  the  conclu- 
sions reached  by  different  courts  have  been  conflicting.  Of  course, 
cases  wherein  the  power  is  found  to  exist  by  express  or  implied  grant 
in  the  charter,  furnish  no  aid  in  the  solution  of  the  question  before  us; 
unless  the  claim  of  the  plaintiff  can  be  sustained,  that  such  power  was 
conferred  on  the  defendant  by  section  63  of  the  corporation  act  of  1853 
(Swan  &  C.  St.  301),  as  ^mended,  which  confers  on  manufacturing 
corporations  the  powers  enumerated  in  section  3  of  the  act,  and  among 
others,  the  power  "t?  p^q""-"  p"d  convey  at  pleasure,  all  such  real 
and  personal  estate  as  may  be  yii^regsaiy  or  rnnvenient  fo  carry  into 
•Effect  the  objects  of  the  corporation."  We  think,  however,  that  this 
claim  can  hot  be  maintained.  The  sole  object  of  the  defendant  organ- 
ization was  "tor  manutacturing  purposes;"  and  It  6an  Hot  be  said;  in 
any  just  sense,  that  the  power  ro  acquire  or  convey  its  own  stock  was 
either  necessaiy  or  convenient  "for  manufacturing  purposes." 

The  doctrine  that  corporations,  when  not  prohibited  -by  their  char- 
ters, may  buy  and  sell  their  own  stocks,  is  supported  by  a  line  of 
authorities ;  and  prominent  among  them  may  be  mentioned  the  cases 
of  Dupee  v.  Boston  Water  Power  Co.,  114  Mass.  37,  and  Chicago,  ' 
P.  &  S.  W.  R.  Co.  V.  Town  of  Marseilles,  84  111.  145.  But  never- 
theless, we  think  the  decided  weight  of  authority,  both  in  England 
and  in  the  Uniied  states,  is  against  the  existence  of  the  -power  unless 
conferred  by  ex-press  grant  or  clear  implication,  ihe  foundation 
principle  upon  which  these  latter  cases  rest  is  that  a  corporation  pos- 
sesses no  powers  except  such  as  are  conferred  upon  it  by  its  charter, 
either  by  express  grant  or  necessary  implication ;  and  this  principle 
has  been  frequently  declared  by  the  supreme  court  of  this  state ;  and 
by  no  court  more  emphatically  than  by  this  court.  It  is  true,  how- 
ever, that  in  most  jurisdictions,  where  the  right  of  a  corporation  to 
traffic  in  its  own  stock  has  been  denied,  an  exception  to  the  rule  has 
boen  admitted  to  exist,  whereby  a  corporation  has  been  allowed  fo'take 
'As  "W?'  "^ifck  i-"  rnriQjiyrfini',  nj  n  ri.pht  d^p.  t.n  it.  This  exception  is 
supposed  to  rest  on  ajiecessity  which  arises  in  order  to  avoid  loss ; 
aiTjd"was~ree©gn-Jz€cnn  thii'ifate  as  e"arly^s  Taylor'vT'MlaTITt'ETpoTt^ 
ing  Co.,  6  Ohio  176,  and  has  been  incidentally  referred  to  as  an  ex- 
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isting  right  since  the  adoption  of  our  present  constitution.     State  v. 
Building  Ass'n,  35  Ohio  St.  258. 

But,  however  that  may  be,  the  right  of   a  corporation  to  traffic  in 
its  own  stock,  at  pleasure,  appears  to  us  to  be  inconsistent  with  the 
principle  of  the  provisions  of  the  present  constitution  (article  13,  §  3), 
iwhich  reads  as  follows :    '^Dues   from    corporations   shall   he   secured 
by  siirh  indivi'^"''^  i;oVi;Hfy  /^■f  of.-»^ij-iif.Mp]-^^  and  other  means,  as  may 
be  prescribed  by  law ;  but,  in  all  cases,  each  stockholder  shall  be  lia- 
ble, over  and  above  the  stock  bv  him  or  her  owned,  and  any  amount 
"unpaid  thereon,  to  a  fnrthpr  s""^)  ■'*■  ?°flst  pqnal  in  amount  to  such 
stock."     IMow,  it  IS  lust  as  plain,  that  a  business  or  trading  corpora- 
tion can  not  exist  without  stock  and  stockholders,  as  it  is  that  the  cred- 
itors of  such  corporations  are  entitled  to  the   security  named  in  the 
Atonstitution.     State  v.  Sherman,  22  Ohio  St.    411.     The  corporation 
/faself  can  not  be  a  stockholder  of  its  own  stock  withm  the  meaning  of 
^jthia-pEovirjioiraTtlit!  LUiit,L4faitiotT: — Nubudy  will  dfcuy  this  piupusilioHT 
And  if  a  corporation  can  buy  one  share  of  its  stock  at  pleasure,  why 
may  it  not  buy  every  shjire?     If  the  right  of  a  corporation  to  purchase 
its  own  stock  at  pleasure  exists  and  is  unlimitedTwKere  is  the  proviS'- 
ionrrntgncled  for  the  benefTTor  creditors  .*"     This  is  not  the  securrtyto 
<•  whieh-the-irBnstitutTdn"  invites  ■tte"  creditors  of  corporations.     I  am 
aware,  that  the  amount  of  stock  required,  to  be  issued  is  not  fixed  by 
..the  constitution  or  by  statute,  and  also  that  provision  is  made  by  stat- 
ute for  the  reduction  of  the  capital  stock  of  corporations ;  but  of  these 
matters,  creditors  are  bound  to  take  notice.     They  have  a  right,  how- 
ever, to  assume  that  stock  once  issued,  and  not  called  back  in  the 
manner  provided  by  law,  remains  outstanding  in  the  hands  of  stock- 
holders liable  to- respond  to  creditors  to  the  extent  of  the  individual  lia- 
bility prescribed.     In  this  view  it  matters  not  whether  the  stock  pur- 
chased by  the  corporation  that  issued  it   becomes  extinct,  or  is  held 
/subject  to  be  reissued.     It  is  enough  to  know  that  the  corporation,  as 
/  pv^hfi'spr  nf  if g  ffwn  stock,  does  not  afford   to   creditors   the   sjec^irity 
I   intendeds-   And  surely,  if  the  law  forbids  the  organization  of  a  corpo- 
ration without  stock,  because  the  required  security  is  not  furnished,  it 
can  not  be  that,  having  brought  the  corporation  into  existence,  it  in- 
vests it  with  power  to  assume,  at  pleasure,  the  identical  character  or 
relation  to  the  public  that  was  an  insurmountable  objection  to  the 
giving  of  corporate  existence  in  the  first  place. 

Plaintiff  in  error  lays  miich  stress  on  the  averments  in  the  petition, 
that  it  had  been  the  custom  of  the  corporation  that  its  officers  and 
others,  actively  engaged  in  its  service,  should  be  holders  of  shares  of 
its  stock,  and  upon  ceasing  to  be  connected  with  the  company  such 
persons  had  been  accustomed  to  sell,  and  the  company  to  buy,  such 
stock;  and  that  the  plaintiff  had  purchased  the  stock  for  the  price  of 
which  suit  was  brought  while  in  the  employment  of  defendant. 

We  can  not  see  why  these  averments  should  take  the  case  out  of  the 
general  rule. 

If  it  were  averred  that  the  plaintiff  had  purchased  this  stock  from 
the  defendant,  or  from  others,  under  an  agreement  with  the  company 
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that  it  would  buy  the  same  from  him  when  he  quit  its  employment,  or 
if  the  contract  of  purchase  by  the  defendant  had  been  executed,  very 
■different  questions  would  arise. 

^  It  is  not  even  averred  that  the  plaintiff  relied  upon^such^cjist-om, 

Vither^njnakmg  the  purchase  or  thp~sg]p]nfTFgp^'f  nyW ;  so  that,  in  fact, 

(  be  IS  unaffected  by  the  alleged  custoir^~~But  it  such  custonrhad'been 

relied  on  by  the  plaiTitiff-wKeri  he  purchased  the  stock,  it  would  not 

bave  made  the  executory  contract  of  the  defendant  to  buy  the  stock 

binding,  which,  without  such  custom,  would  be  void. Ihe  usage_of 

a  corporation  does  not  become  the  law  of  its  existence,  or  the  raeas- 

^_jire  of  its  powersT"  The  general  law  ofthe  state,  of  which  all  persons 

.^are  presumeg~to  have^Enowledge,  is  the  source  and  limit  of  alTTts 

wweialanS^utico ;  and  theae-camionjeTaried'eitKeFby  usage  or  coni»-l 

tra^£t.-*-The  doc!H!ie-trf-estoppeHTarrira"^plicatioK'iri  the  case.     Nor 


is  there  any  such  equity  in  the  case  as  would  have  arisen  between  the 
parties  in  case  the  contract  had  been  executed. 
Judgment  affirmed. 

Note.  Accord:  1833,  Taylor  v.  Miami  Ex.  Co.,  6  Ohio  176,  218;  1854,  Bar- 
ton V.  Port  Jackson,  etc.,  Co.,  17  Barb.  397;  1875,  Currier  v.  Lebanon  State 
Co.,  56  N.  H.  262;  1875,  First  Natl.  Bank  v.  Exchange,  etc.,  Bank,  92  U.  S. 
122;  1877,  German  Sav.  Bank  v.  Wulfekuhler,  19  Kan.  60;  1878,  Hubbard 
V.  Eiley,  3  W.  L.  B.  (Ohio)  434;  1879,  Abeles  v.  Cochran,  22  Kan.  405;  1882, 
Coppin  v.  Greenlees,  etc.,  Co.,  38  Ohio  St.  275,  43  Am.  R.  425,  supra;  1884, 
Crandall  v.  Lincoln,  52  Conn.  73 ;  1887,  St.  Louis  C.  M.  Co.  v.  Hilbert,  24  Mo. 
App.  338;  1888,  Shaw  v.  Ohio  Edison,  etc.,  Co.,  19  W.  L.  B.  (Ohio)  292; 
1895,  Adams,  etc.,  W.  Co.  v.  Deyette,  8  S.  D.  119;  1896,  Barto  v.  Nix,  15 
Wash.  563,  46  Pac.  Eep.  1033;  1897,  Hamor  v.  Taylor-Rice,  etc.,  Co.,  84  Fed. 
Rep.  392;  1897,  St.  Louis  Rawhide  Co.  v.  Hill,  72  Mo.  App.  142;  1898,  Mer- 
chants' Natl.  Bank  v.  Overman,  17  Ohio  C.  C.  253;  1899,  Herring  v.  Raskin 
Co-op.  Assn.,  —  Tenn.  Ch.  App.  — ,  52  S.  W.  Rep.  327. 

See  preceding  cases  and  notes. 


Sec.  303.     ( 3 )    Power  to  acquire  shares  of  stock  in  other  corpo- 
rations. 

I.   The  English  rule. 

In  Re  BARNED'S  BANKING  COMPANY.* 


Ex  Paetb  THE  CONTRACT  CORPORATION. 

1867.     In  English  Chancery  Appeals.     L-.  R.  3  Ch.  App.  Cas. 

105-118. 

■  [Appeal  by  the  official  liquidator  of  The  Contract  Corporation  from 
the  decision  of  the  master  of  the  rolls,  who  had  placed  its  name  on  the 
list  of  contributories  to  the  banking  company,  as  a  contributory  upon 
368  shares  owned  by  it.] 

Lord  Cairns,  L.  J.     The  first  objection  taken  to  the  order  under 

'  Statement  abridged ;  only  part  of  opinion  given ;  arguments  omitted. 
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appeal   was  that  "it   was   ultra  vires    The  Contract   Corporation  to 
take  shares  in  any  other  trading  corporation,  and  to  apply  its  funds  in  : 
payment  for  those  shares.     Generally  speaking,  this  would  be  so.     Itj- 
is  at  first  sight  beyond  the  province  of  one  trading  corporation  to  be-  ! 
come  a  shareholder  in  another,  and  to   apply  its  funds  for  that  pur-J 
pose.     But  here  one  of  the  objects   of  The  Contract  Corporation,  as 
defined  by  its  memorandum  of  association,-  was  "to  purchase  or  ac- 
cept any  obligations,  bonds,  debentures,  notes  and  shares  in  any  for- 
eign or  English  company,  and  to  negotiate  the  sale  of  any  such  secu- 
rities."    It  appears  to  me,  that  in  applying  for  and  accepting  shares 
in  Barned's  Banking  Company,  The  Contract  Corporation,  Limited, 
iwas   strictly  and    to    the  letter  complying  with   and   acting   within 
these  terms.     If  it  were  necessary  to  make  this  power  still  clearer,  the 
forty-seventh  clause  of  the  articles  of  association  provides  that  the 
directors  may  invest  any  of  the  money  of  the  corporation  on  such  se- 
curities (other  than  the  corporation's  own  shares)  as  they,  the  direc- 
tors, may  think  desirable,  plainly  implying  that,  although  they  might 
not  invest  their  money  upon  the  purchase  or  allotment  of  their  own 
shares,  they  might  invest  them  upon  the   allotment  or  purchase  of 
shares  ejusdem  generis  in  other  companies. 

The  second  argument  was,  that  even  assuming  that,  according  to 
the  constitution  of  the  contract  corporation,  it  was  not  ultra  vires  to 
invest  their  money  in  shares  of  another  trading  company ;  yet  that 
under  the  act  of  1862  one  trading  corporation  could  not  become  a 
member  of  another  trading  corporation.  Now,  if  that  argument  is 
to  prevail,  it  must  be  upon  the  words  of  the  act  of  parliament  of 
1862,  because  there  is  no  apparent  or  prima  facie  objection  to  a 
corporation  so  joining  with  another  corporation  in  trade.  A  trading 
corporation,  as  we  all  well  know,  may  enter  into  trade  or  partnership 
along  with  an  individual.  There  is  no  reason  at  common  law,  so  far 
as  I  know,  why  one  corporate  body  should  not  become  a  member  of 
another  corporate  body.  Other  acts  of  parliament  relating  to  com- 
panies appear  to  assume  that, corporations  may  become  members  of 
and  shareholders  in  companies.  For  example,  the  general  act,  the 
companies  clauses  consolidation  act  of  1845,  provides,  in  the  inter- 
pretation clause,  that  "shareholder"  in  that  act  shall  include  a  cor- 
poration; and  the  chartered  companies  act,  i  Vict.,  c.  73,  expressly 
points  out  that  the  crown  may  grant  a  charter  to  a  trading  corpora- 
tion, the  shareholders  in  which  may  themselves  be  corporate  bodies, 
and  whose  liability  under  that  charter  may  be  limited.  Now,  looking 
to  the  words  of  the  act  of  1862,  it  is  said,  no  doubt  justly,  that  they 
appear  throughout  to  point  to  person,  and  to  the  executors  and  ad- 
ministrators of  persons,  as  if  the  shareholders  were  all  to  be  persons 
in  their  natural  capacity.  But  even  in  this  act  there  are  traces  that  the 
term  "shareholder"  and  the  word  "persons"  must  have  been  in- 
tended to  be  used  in  a  larger  sensed,  for  in  the  fiftieth  and  fifty-first 
clauses  provision  is  made  for  the  determination  of  questions  of  con- 
siderable importance  by  general  meetings,  and  by  votes  to  be  given 
at  those   meetings,  either  in  person  or  by  proxy,  in  cases  where,  by 
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the  regulations  of  the  company,  proxies  are  allowed,  and  on  turning 
to  the  forms  in  the  schedule,  which  may  be  adopted  by  any  company 
for  its  regulation,  we  find,  in  the  forty-ninth  clause  of  table  A,  a  pro- 
vision that  the  instrument  appointing  a  proxy  shall  be  in  writing  un- 
der the  hand  of  the  appointer;  "or  if  such  appointer  is  a  corpora- 
tion, under  their  common  seal."  Form  B  contains  a  similar  clause 
(clause  22),  as  do  also  the  forms  in  the  schedule  to  the  act  of  1865. 
It  would,  therefore,  appear  to  have^been  in  the  contemplation  of  the 
legislature  that  the  appointer  of  a  proxy  might  be  a  corporation ;  and 
inasmuch  as  the  appointer  was  to  be  a  shareholder,  that  a  share- 
holder might  be  s  corporate  body. 

The  case,  however,  does  not  rest  there.  The  act  of  1862  is  an  act 
amending  and  consolidating  the  whole  of  the  prior  laws  with  regard 
to  the  joint' stock  companies.  Among  other  acts  of  parliament  re- 
pealed by  the  act  of  1862  are  7  and  8  Vict.,  ch.  no  (the  joint  stock 
companies  act  of  1844),  and  11  and  12  Vict.,ch.  45  (the  winding-up 
act  of  184.8).  The  interpretation  clause  in  each  of  those  acts  pro- 
vided that  the  word  "person"  throughout  the  act  should  include  bodies 
politic  or  corporate,  whether  sole  or  aggregate.  In  the  present  act  of 
1862  there  is  no  interpretation  clause,  but  section  180  and  the  follow- 
ing sections  provide  that  companies  formed  under  the  repealed  act  of 
the  7  and  8  Vict. ,  ch.  1 10,  and  under  the  chartered  companies  act,  i 
Vict.,  ch.  73,  may  be  registered  under  this  act  of  1862,  and'that  before 
registration  they  must  send  in  a  list  showing  the  names,  addresses  and 
occupations  of  all.  persons  who  on  a  certain  day  were  members  of  the 
company,  and  when  so  registered  they  are  to  become  subject  in  every 
respect  to  the  act  of  1862.  But  the  company  which  was  thus  to  regis- 
ter itself,  and  thus  to  send  in  a  list  of  its  shareholders  to  the  registrar 
under  the  act  of  1862,  might  be  a  company  entitled  to  have  and  hav- 
ing among  its  shareholders  corporate  bodies,  whether  sole  or  aggre- 
gate, and  they  would  become  members  of  the  company  registered 
under  that  act  of  1862.  It  would,  therefore,  be  necessary,  in  reading 
the  act.  of  1862,  with  regard  to  a  company  of  that  kind,  to  read  the 
word  "person"  as  including  bodies  politic. 

So  also,  on  turning  to  section  199,  and  the  following  sections,  we 
find  provisions  for  the  winding  up  of  joint  stock  companies  formed  un- 
der 7  and  8  Vict.,  c.  no,  and  provisions  which,  as  regards  the  process 
of  winding  up,  are  identical  with  provisions  applicable  to  companies 
formed  for  the  first  time  under  the  act  of  1862.  There  again  the 
whole  of  those  provisions,  though  apparently  pointing  to  persons  and 
individuals,  must,  of  necessity  be  read  as  applying  to  corporate  bodies 
which  should  be  shareholders  under  the  former  act  of  parliament. 
Now,  I  think  the  conclusion,  irresistible;  that  if  in  all  these  sections 
to  which  I  have  referred,  beginning  with  section  180,  and  ending 
with  section  200,  the  general  words  used  must  be  read  as  comprising 
bodies  corporate  which  are  shareholders,  there  is  no  reason  why, 
throughout  the  whole  of  the  act,  from  the  beginning  to  the  end,  the 
same  words  should  not  be  read  in  the  same  way,  and  be  held  to  in- 
clude bodies  corporate.     It  is  satisfactory  to  find  that  the  conclusion 
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at  which  I  have  arrived  tallies  with  the  conclusion  which  has  been  ar- 
rived at  in  several  cases,  because  instances  were  mentioned,  and  do 
not  appear  to  have  been  disputed,  in  which  limited  companies  have 
been  registered  as  shareholders  in  other  companies,  and  have  been 
fixed  as  contributories  in  the  course  of  the  winding  up  of  those  othfer 
companies.  It  is  true  the  objection  does  not  seem  in  any  of  those  cases 
to  have  been  taken,  or  the  point  to  have  been  argued,  and  if  the  matter 
rested  upon  practice  alone,  probably  there  would  not  have  been 
enough  in  the  practice  by  itself  to  have  led  to  the  conclusion  at  which 
I  have  arrived.  But  it  appears  to  me,  upon  the  proper  construction 
of  the  act,  that  the  practice  is  entirely  warranted  by 'the  act  of  parlia- 
ment. The  second  argument,  therefore,  of  the  official  liquidator 
seems  to  me  to  fall  to  the  ground. 
Order  of  master  of  rolls  affirmed. 

Note.  Accord:  1863,  Great  "Western  Ey.  Co.  v.  Met.  Ey.,  32  L.  J.  Oh.  382 ; 
1869,  Eoyal  Bank  of  Indiana,  4  Oh.  App.  252. 

But  see  1851,  East  Anglican  Ey.  Co.  v.  Eastern  Counties  Ey.,  7  Eng.  L.  & 
Eq.  505;  1878,  Ex  Parte  Liquidators  B.  N.  L.  I.  Assn.,  L.  E.  8  Oh.  679,  contra. 

(f^LA***^1>i  oc«.^,,.,ot^  <y^^c<..«^  '^  .a^f  t^    *-tAu  <MAvM-<*a-»->-*a 

Sec.  304.    Sanfe.  ^  ^ 

2.    General  rule  in  the  United  States. 

THE  PEOPLE,  Ex  Ebl.  PEABODY,  v.  THE  CHICAGO  GAS  TRUST 

COMPANY.' 

1889.     In  the  Supreme  Court  op  Illinois.     130  111.  Rep.  268— 
303,  17  Am.  St.  Rep.  319,  8  L.  R.  A.  497. 

[  ^uo  -warranto  as  to  the  authority  of  the  Gas  Trust  Company  to 
exercise  certain  powers.  The  company  pleaded  that  its  charter  per- 
mitted the  exercise  of  the  powers  in  question.  The  error  assigned 
was  the  overruling  of  demurrers  to  the  pleas.] 

Magruder,  J.  The  Chicago  Gas  Trust  Cpmpany,  appellee 
herein,  was  organized  under  the  general  incorporation  law  of  this 
state.  The  statement  filed  by  the  original  incorporators  with  the 
secretary  of  state  sets  forth  that .  the  Trust  Company  was  formed 
for  two  objects,  or  for  one  object  of  a  twofold  character.  The  object, 
named  in  the  first  clause  of  the  second  specification  of  the  "state- 
ment" is,  '•"  V-vigf ,  «-1t^  (^ypft^nn  pnrl  Operation  of  works  in  Chicago 
and  other  places  m  Illinois,  for  the  manutacture,  sale  and  disti'fbuCiSi 
oi  gas  and  electricity.  ' 

me  object  named  in  the  second  clause  of  the  second  specification 
of  the  "statement,"  is,  in  brief,  "to  purchase  and  hold  or  sell  the 
capital  stock"  of  any  gas  or  electric  company  or  companies  in  Chi- 
cagoTJi  Llauwlici'u  in  Illinois.  !  ~"  ^      ^ 

In  this  proceeding  no  attack  is  made  upon  the  validity  of  the  organ- 
ization of  the  Gas  Trust  Company  as  a  corporation. 

'  Statement,  except  as  in  opinion,  arguments  and  part  of  opinion  omitted. 
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The  controversy  presented  by  the  record  relates  solely  to  the  au- 
thority of  the  appellee  to  carry  out  the  object  designated  in  the  second 
clause  above  mentioned.  It  is  claimed,  on  the  part  of  the  people, 
that  the  charter  or  articles_oF~associatiOn  of  the  Gas  Trust  Company 
did  not  and" could  not  c"on?er  upon  it  the  power  "to  purr.hase  and  hold 
*  *  *  the  capital  stock"  ot  other  gas  companies.  It  is  averred  in 
the  information,  and  admitted  in  eight  of  the  eleven  pleas,  that  ap- 
pellee has  purcjiased  gnd  now  holds  a  majority  of  the  shares  of  the 
capital  stock  of  four  gas  companies. 

There  are  two  views  which  may  be  taken  of  the  power  to  purchase 
and  hold  the  capital  stock  of  other  gas  companies  as  designated  in 
said  second  clause.  Must  it  be  regarded  as  an  original,  independent 
power  intended  to  exist  exclusively  of  and  in  addition  to  the  power 
named  in  the  first  clause,  or  may  it  be  considered  as  merely  ancillaiy 
to  the  other  power  of  maintaining  and  operating  works  for  the  manu- 
facture and  sale  of  gas?  If  the  latter  view  be  correct,  the  main  object 
for  which  the  Gas  Trust  Company  was  formed  would  be  that  it 
might  itself  maintain  and  operate  works  for  the  manufacture  and  sale 
of  gas,  while  the  purchase  of  shares  of  stock  in  other  companies  would 
be  merely  a  subordinate  object,  incidental  only  to  the  main  purpose  of 
the  corporate  formation.  An  illustration  of  this  idea  may  be  found 
in  the  general  law  of  this  state  in  regard  to  the  life  insurance  com- 
panies, which  makes  it  lawful  for  a  life  insurance  company  organized 
in  the  state  to  "invest  its  funds  or  accumulations  in  the  stocks  of  the 
United  States  *  *  *  or  in  such  other  stocks  and  securities  as  may 
be  approved  by  the  auditor."  The  main  object  of  forming  such  a 
company  is  to  engage  in  the  business  of  life  insurance,  but  the  power 
to  invest  surplus  funds  in  certain  stocks  is  given  as  an  incident  to  such 
business. 

. Can Ibp  r>nwpr  to  purchase  and   hold  the   stock  of   other  gas  com 
panics  be  lawfully  exercised  by  the  appellee  as  incidental  to  the  main 
-pufpoijtf  of  nmlilLalning'  and  upeiaiing  works  tor  the  manutacture  am 
■^bale  uf  K^sf 

Corporations  can  only  exercise  such  powers  as  may  be  conferred 
by  the  legislative  body  creating  them,  either  in  express  terms,  or  by 
necessary  implication ;  and  the  implied  powers  are  presu'med  to  exist 
to  enable  such  bodies  to  carry  out  the  express  powers  granted,  and  to 
accomplish  the  purposes  of  thfeir.  creation.  (C.  P.  &  S.  W.  R.  Co. 
V.  Marseilles,  84  111.  643 ;  Chicago  Gas  Light  Co.  v.  People's  Gas 
Light  Co.,  131  111.  530.)  An  incidental  power  is  one  that-  ig  directly 
and  immediately  appropriate  to  the  ex"ecution  of  the  specific  power 
granted,  and  not  one  that  has  a  slight  or  remote  relation  to  it.,  (Hood 
V.  IN.  "v:.  (Si.  iv].  H.  K.,  22  Conn,  i ;  ^t'ranklin  Co.  v.  Lewiston  Sav- 
ings Institution,  68  Maine  43.) 

Where  a  charter  in  express  terms  confers  upon  a  corporation  the 
power  to  maintain  and  operate  works  for  the  manufacture  and  sale  qf 
gas,  it  is  not  a  necessary  implication  therefrom  that  the  power  to  pur- 
chase stock  in  other  gas  companies  should  also'  exist.  There  is  no 
necessary  connection  between  manufacturing  gas  and  buying  stocks. 
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If  the  purpose  for  which  a  gas  company  has  been  created  is  to  make 
and  sell  gas  and  operate  gas  works,  the  purchase  of  stock  in  ot^ler  gas 
companies  is  not  necessary  to  accomplish  such  purpose.  "Jhe  right 
of  a  corporation  to  invest  in  shares  of  another  company  can  not  be' 
igiplied  tiecauae  boili  c6mpanietj  -Mii  eifgaued  111  a  similar  kmd  of  busi-  " 
negs."      (i  Mor^wetz  on  Jr'riv.  uorp.,  g  431.; 

"  it  is  true  that  a '  gas  company  might  take  the  stock  of  another  cor- 
poration in  payment  of  a  debt,  or  perhaps  as  security  for  a  debt,  but 
the  actual  purchase  of  such  stock  is  not  directly  and  immediately  ap- 
propriate to  the  execution  of  a  specifically  granted  power  to  operate 
gas  works  and  manufacture  gas.  Some  corporations,  like  insurance 
companies,  may  find  it  necessary  to  keep  funds  on  hand  for  the  pay- 
ment of  losses  by  death  or  fire,  or  to  meet  other  necessary  demands, 
but  it  is  questionable  whether  even  these  can  invest  their  surplus  funds 
in  the  stocks  of  other  corporations  without  special  legislative  author- 
ity. But  there  is  nothing  in  the  nature  of  a  gas  company  which 
renders  it  proper  for  such  a  company  to  accumulate  funds  for  outside 
investment ;  its  surplus  profits  belong  to  tjie  stockholders,  and,  when 
distributed  among  them,  can  be  used  by  them  as  they  see  fit. 

If,  then,  the  power  to  purrViasp  mitsid^  stocks  can  not  be  implied 
from  the  power'to  operate  ^as  works  and  make  and  sell  gas,  a  com- 
pany to  whom  fhp  Ifitl-pr  powp.r  hnn  bftfto-eypressly  f^ranted  can'not 
exercise  the  former  without  legislative  authority  tn  dn  so.  This  is 
the  law  as  settled  by  the  great  weight  of  aijthority. 

iioone  on  the  L,aw  of  Corporations  says:    "Without  a  power  spe- 

/   cifically  granted,  or  necessarily  implied,  a  corporation  can  not  become 

a  stockholder  in  another  corporation,  and  especially  where  the  object 

is  to  obtain  the  control  or  affect  the  management  of  the  latter."     In 

Green's  Brice's  Ultra  Vires  (page  91,  note  (5)  it  is  said:     "In  the 

',  United  States  a  corporation  can  not  become  a  stockholder  in  another 
corporation  unless  by  power  specifically  granted  by  its  charter,  or 

i  necessarily  implied  in  it."  So  also  Morawetz  on  Private  Corpora- 
tions (sees.  431-433)  says:  "A  corporation  has  no  implied  right  to 
purchase  shares  in  another  company  for  the  purpose  of  controlling  its 
management.  *  *  *  A  corporf*^'""  ''^n  n?ti  "1  th°  n,l;T'irnrr  of  - 
xpress  statutory  authority,  become  an  incorporator  Viy  subscrTBTnp'" 
f^y^g^Pfc  in  fj  npw  corporation,  "ov  fan  it-  Hf^  j->iT=  indirectly  through 
j-ipi-sons  artino-  ag  its  agpn<-s  or  tool'j/'  The  authorities  referred  to  by 
these  text  writers  sustain  the  conclusions  announced  by  them.  It  has 
been  held  in  many  cases,  that,  "in  the  United  States,  corporations  can 
not  purchase,  or  hold,  or  deal  in  the  stocks  of  other  corporations,  un- 
less expressly  authorized  to  do  so  by  law,"  and  that  "one  corporation 
can  not  become  the  owner  of  any  portion  of  the  capital  stock  of 
another  corporation,  unless  authority  to  become  such  is  clearly  con- 
ferred by  statute."  (Franklin  Co.  v.  Lewiston  Say.  Ins., supra;^ 
Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St.  350 ;  Milbank  v. 
N.  Y.,  L.  E.  &  W.  R.  Co.,  64  How.  (N.  Y.)  20;  Sumner  y, 
Marcy,  3  W.  &  M.  105  ;  Mut.  Savings  Bank  v.  Meriden  Agency,  24 
Conn.  159 ;  Central  R.  Co.  v.  Collins,  40  Ga.  582 ;  Hazelhurst  v. 
ip.  938. 
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Savannah  R.  Co.,  43  Ga.  13;   Berry  v.  Yates,  24  Barb.  199.) 

The  special  charters  of  the  Chicago  Gas  Light  and  Coke  Campany 
and  of  the  People's  Gas  Light  and  Coke  Company,  which  are  set  out 
in  full  in  the  information  and  not  called  in  question  in  any  of  the 
pleas,  confer  by  express  ^rant  the  power  to  erect  gas  works  and  mary- 
ufactufe  and  sell  gas,  etc.,  but  do  not  confer  the  power  to  buy  shares 
gt  stock  m  other  companifis :  upon  tne  latter  subject:  rney  are  silent. 
It  will  not  be  denied,  that,  under  the  authorities  already  cited,  these  two 
companies  can  not  buy  and  hold  stock  in  other  gas  companies.  The 
same  would  undoubtedly  be  admitted  to  be  true  of  the  Chicago  Gas 
Trust  Company,  if  it  held  under  a  special  charter  of  like  tenor  and 
effect  granted  before  the  adoption  of  the  constitution  of  1870.  Does 
it  make  any  difference  that  the  appellee  was  organized  under  the  gen- 
eral incorporation  act? 

The  general  incorporation  act  of  this  state  does  not,  in  express 
terms,  confer  upon  the  corporations  organized  under  it  the  power  to 
purchase  and  hold  shares  of  stock  in  other  corporations.  It  is  silent 
upon  that  subject.  The  only  powers  granted  by  it  are  the  ordinary 
corporate  powers,  such  as  the  rights  to  be  bodies  corporate  and  politic, 
to  sue  and  be  sued,  to  have  a  common  seal,  etc.  The  charter  of  a 
corporation  formed  under  such  a  general  law  does  not  consist  of  the 
articles  of  association  alone,  but  of  such  articles  taken  in  connection 
with  the  law  under  which  the  organization  takes  place,  (i  Morawetz 
on  Priv.  Corp.,  §  318.)  The  provisions  of  the  law  enter  into  and 
form  a  part  of  the  charter.  It  certainly  can  not  be  true,  that  a  corpo- 
ration, formed  under  the  general  incorporation  act  for  a  purpose  other 
than  that  of  dealing  in  stocks,  can  exercise  the  power  of  purchasing 
and  holding  stock  in  other  corporations,  where  such  power  can  not  be 
necessarily  implied  from  the  nature  of  the  power  specifically  granted, 
and  is  not  necessary  to  carry  the  latter  into  effect. 

TVip jv-i2;irpr^fo  pnrrViaae  and  hold  StOck  in  other  companies  must  be, 
the  subject  of  legislative  grant,  if  not  in  all  cases,  at  least  in  cases 
yrhere  it  can  not  be  implied  from  the  powers^xprebslv  ^lairteA — The - 
general  incorporation  law  contains  no  grant  of  such  power  by  the 
legislature.  Can  a  corporation  organized  under  that  law  be  clothed 
with  such  a  power  by  merely  naming  it  in  the  statement  filed  with 
the  secretary  of  state  ^  We  think  not.  The  action  of  the  secretary 
of  state  in  issuing  the  license  and  the  certificate  of  organization  is 
necessarily,  to  a  large  extent,  merely  ministerial.  (Oregon  Ry.  Co. 
y.  Oregonian  Ry.  Co.,  130  U.  S.  i^;  4  Am.  &  Eng.  Ency.  of  Law, 
Tit.  Corporations,  page  192,  note  i.)  Whether  the  articles  of  asso- 
ciation, consisting  of  the  statement,  the  license,  the  report  of  the 
commissioners,  the  certificate  of  organization,  etc.,  do  or  do  not  confer 
such  rights  and  powers  as-afcauthorized  by  the  law,  is  a  matter  for 
judicial  determination.  Counsel  for  appellee  say:  "We  do  not  claim, 
of  course,  that  the  action  of  the  secretary  of  state  is  conclusive  and 
not  subject  to  review  by  this  court."     »     »     * 

When  a  corporation  is  formed  under  the  general  incorporation  act 
'  Supra,  p.  429. 
67— WiL.  Cas. 
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for  the  purpose  of  carrying  on  a  lawful  business,  the  law,  and  not  the 
statement,  or  the  license,  or  the  certificate,  must  determine  what 
powers  can  be  exercised  as  incidents  to  such  business.  Even  if  shares 
of  stock  be  regarded  as  personal  property,  as  claimed  by  counsel  for 
appellee,  section  five  of  the  general  law  provides,  that  corporations 
formed  under  it  "may  own  *  »  *  so  mnrh  »  »  *  pp^_ 
sonal  estate  as  shall  be  necessary  for  the  transaction  of  theirbusiness, 
agH  may  sell  and  dispose  ot  tne  same  when  not  required  tor  th?uses 
!oF  tne  corporation,  '*'  *■  *  and  may  have  and  exercise  an  the 
powers  necessary  and  requlijilt!  tu  cdiiy  iiiio  eilect  the  objects  torwLich 
they  may  be  tormeg."  inis  latlHUatiL  ucMalivtiti  the  idea  that  a  cor- 
poration formed  under  the  general  law  can  exercise  the  power  of  buy- 
ing and  holding  the  stock  of  other  companies.  A  company  engaged 
on  its  own  account  in  manufacturing  and  selling  gas  does  not  need 
the  stock  ot  other  gas  companies  in  order  to  transact  its  business. 
Hence,  it  is  torbidden  to  own  such  stock,  the  sam&being  "personal 
estate."      *     *     *, 

THe  second  of  the  two  objects  is  stated  as  follows:  "_/!«/]?  i-r,  pur- 
chase and  hold  or  sell  the  capital  stock,  orjuvfbagp,  qr  lease,  or 
operate  the  pr"ppr*'yi  plant^  o-obd  will,  rightsand  franrhisps  nf^  any 
gas  works,  or  gas  company  or  nmripanips,  nx  nny  pi"'-'-"''  mrnpanj  pt- 

Jeleetfltr  comp"^iies   in !!L    *     *_Cbicago      «     *     *     or  elsewhere 

,jfi  «  *  *  Illinois,  as  said  corporation  may,  by  vote  of  the  ma- 
jority of  the  stockholders,  elect,"  etc.  Manufacturing  and  selling 
gas  is  one  kind  of  business ;  dealing  in  stocks  is  another  and  different 
kind  of  business.  If  it  appeared  that  fhe  appellee  was  engaged  in 
both  under  its  present  charter,  a  serious  question  might  arise  as  to  the 
power  to  organize  one  corporation  for  two  distinct  purposes  undei 
the  general  incorporation  act  of  this  state.  This  record,  however, 
only  shows  that  the  appellee  is  ex'ercising  the  power  designated  by  the 
declaration  of  the  second  object  of  its  formation.  What  is  the  power 
which  it  is  so  exercising?      *     *     » 

The  fact  that  the  appellee  almost  immediately  after  its  organiza- 
tion bought  up  a  majority  of  the  shares  of  stock  of  each  of  these 
companies,  shows  that  it  was  not  making  a  mere  investment  of  sur- 
plus funds,  but  that  it  designed  and  intended  to  bring  the  four  com- 
panies under  its  control,  and,  by  crushing  out  competition,  to  monop- 
olize the  gas  business  in  Chicago. 

The  general  incorporation  act  provides,  "that  corporations  may  be 
formed  in  the  manner  provided  hy  this  act  Jvr  any  lazvful purpose 
I  except  banking,  insurance,  real  estate  brokerage,  the  operation  of 
I  railroads  and  the  business  of  loaning  money."  The  purpose  for 
which  a  corporation  is  formed  under  the  act  must  be  a  lawful  pur- 
pose. So  far  as  appellee  was  organized  with  the  object  of  purchas- 
ing and  holding  all  the  shares  ot  the  capital  stock  of  any  gas  rom- 
pahy  to  Chicago  or  Illinois,  it  was  not  organized  tor  a'fawftrt'^Bnrppse, 
ahd  allacts  done  by  it  towards  the  accomplishment  ot  such"obiect  are 
ittEgaTand  void.     *     *     *"  "  ' 

The  common  law  will  not  permit  individuals  to  oblige  themselves 
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by  a  contract  either  to  do  or  not  to  do  anything  when  the  thing  to  be 
done  or  omitted  is  in  any  degree  clearly  injurious  to  the  public. 
(Chappel  V.  Brockway,  21  Wend.  157;  Transportation  Co.  \t  Pipe 
Line  Co.,  22  W.  Va.  600.)  In  Stanton  v.  Allen,  5  Denio  434,  an 
agreement,  whose  tendency  was  to  prevent  competition,  was  held  to 
be  void  by  the  principles  of  the  common  law,  because  it  was  against 
public  policy  and  injurious  to  the  interests  of  the  state. 

"Contracts  creating  monopolies  are  null  and  void  as  being  con- 
trary to  public  policy."  (2  Addison  on  Cont.,  743.)  All  grants 
creating  monopolies  are  made  void  by  the  common  law.  (7  Bacon's 
Abridgment,  page  22.)  In  The  Case  of  the  Monopolies  (Coke's  Re- 
ports, Vol.  6,  part  XI,  page  84),  it  was  decided  as  long  ago  as  the 
forty-fourth  year  of  the  reign  of  Queen  Elizabeth,  that  a  "grant  to 
the  plaintiff  of  the  sole  making  of  cards  within  the  realm  was  utterly 
void,  and  that  lor  two  reasons :  i.  That  it  Is  a  monopoly  and  api-airTST 
the  common  law:  2.  That  it  is  against  divers  acts  of  parliament." 
€^.     (JtJell  V.  LiCggett,  'j  iM.   V.  17b;   Trist  v.  ijtiild,  21  Wall.  441.) 

If  contracts  and  grants,  whose  tendency  is  to  create  monopolies,  are 
void  at  cotimioii  law.  Lheu  wlieie  a  curpofation  is  organized  under  a 
general  statute  a  provision  in  the  declaration  of  its  corporate  pur- 
poses, .the  necessary  effect  of  which  is  the  creation  of  a  monopoly, 
will  also  be  void.     *     *     * 

That  the  exercise  of  the  power  attempted  to  be  conferred  upon  the 
appellee  company  must  result  in  the  creation  of  a  monopoly  results 
from  the  very  nature  of  the  power  itself.  If  the  privilege  of  purchasing 
and  holding  all  the  shares  of  stock  in  all  the  gas  companies  of  Chi- 
cago can  be  lawfully  conferred  upon  appellfee  under  the  general 
incorporation  act,  it  can  be  lawfully  conferred  upon  any  other  corpo- 
ration formed  for  the  purpose  of  buying  and  holding  all  the  shares  of 
stock  of  said  gas  companies.  The  design  of  that  act  was  that  any 
number  of  corporations  might  be  organized  to  engage  in  the  same 
business  if  it  should  be  deemed  desirable.  But  the  business  now  un- 
der consideration  could  hardly  be  exercised  by  two  or  three  corpora- 
tions. Suppose  that  after  appellee  had  purchased  and  become  the 
holder  of  the  majority  of  shares  of  stock  of  the  four  comipanies  in 
Chicago,  another  corporation  had  been  organized  with  the  same  ob- 
ject in  view,  that  is  to  say,  for  the  purpose  of  purchasing  and  holding 
a  majority  of  the  shares  of  stock  of  the  gas  companies  in  Chicago. 
There  being  only  four  of  such  companies,  what  would  there  be  for 
the  corporation  last  formed  to  do  ?  It  could  not  carry  out  the  object 
of  its  creation,  because  the  stock  it  was  formed  to  buy  was  already 
owned  by  an  existing  corporation.  Hence  to  grant  to  the  appellee  the 
privilege  of  purchasing  and  holding  the  capital  stock  of  any  gas  com- 
pany in  Chicago  is  to  grant  to  it  a  privilege  which  is  exclusive  in  its 
character.  It  is  making  use  of  the  general  incorporation  law  to  secure 
a  special  "privilege,  immunity  or  franchise;"  it  is  obtaining  a  special 
charter,  under  the  cover  and  through  the  machinery  of  that  law^  for 
a  purpose  forbidden  by  the  constitution.     To  create  one  corporation 
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that  it  may  destroy  the  energies  of  all  other  corporations  of  a  given 
kind,  and  suck  their  life  blood  out  of  them,  is  not  a  "lawful  purpose." 

*     #   -# 

The  privileges  awarded  to  the  four  gas  companies  under  their  re- 
spective charters  were  given  them  in  return  for,  and  in  consideration 
of,  services  to  be  rendered  by  them  to  the  public.  When  they  en- 
tered the  streets  of  Chicago,  they  assumed  the  performance  of  the 
public  duty  of  furnishing  light  to  the  inhabitants.  That  they  should 
be  permitted,  or  required,  or  forced,  to  abandon  the  performance  of 
such  public  duty  is  against  the  policy  of  the  law.  The  public  duty 
is  imposed  upon  each  company  separately,  and  not  upon  the  four 
when  combined  together.  Each  for  itself,  when  it  accepted  its  arti- 
cles of  association,  assumed  an  obligation  to  perform  the  objects  of 
its  incorporation.  But  the  appellee,  through  the  control  which  it 
does  or  may  exercise  over  the  four  companies  by  reason  of  its  own- 
ership of  a  majority  of  their  stock,  renders  it  impossible  for  them  to 
discharge  their  public  duties  except  at  the  dictation  of  an  outside 
force,  and  in  the  manner  prescribed  by  a  corporation  operating  inde- 
pendently of  them.  They  are  thus  virtiiallY  forced  to  abandon  the 
performance  of  their  duty  to  the  public,  'i'he  treedom  and  ettective- 
ness  of  their  action  in  carrying  out  the  purposes  of  their  creatitOTTare 
seriouslyjnterfered  wiEhrif  uuL  aulually  destroyed.  A  power,  whose 
exeixiseUeads  to  such  a  result  can  not  be  lawfully  entrusted  to  any  cor- 
porate_body.   *     *     * 

The"couft  below  erred  in  overruling  the  demurrers.     R.eversed. 

Note.    See  note  at  end.of  next  case. 


Sec.  305.    Same. 

3.    Exceptions  to  general  rule. 

PEAESON  V.  CONCORD  RAILROAD  CORPORATION,  Et.  al} 

1883.     In  T^n   Supreme  Court  op   New   Hampshire.     62   New 
Hampshire  Reports  537-551,  13  Am.  St.  Rep.  590. 

XBill  in  equity  by  certain  stockholders  to  set  aside  certain  contra^s 
of  the  directors  of  "IP  railmarl  rnnitjanv'  Wliuiubj<  LhLji  ^juxdiase?for 
it  a  controlling  interest  in  the  stock  of  a  ^onnectin^e^  road  tor  the  pufc 
pose  of  cnntroiiing  the-  latter  in  the  interests  of  the  former."!         ~" 

Smith,  J.  *  *  *  The  case  rinds  that  the  rMorthern  "railroad  is 
the  owner  of  1,290  shares  of  Concord  railroad  stock,  purchased  in 
1873,  upon  which  it  has  since  voted  at  the  meetings  of  the  Concord 
railroad.  _A_j:orporation  can  not  become  a  stockholder  in  another 
corporation,  unless  such  power  is  given  it  by  its  charter  or  is  fleces- 
safily  implied  in  it  (Franklin  Co.  v.  liank,  68  Maine  4,^ ;  Bank  v. 
•Agency  Co.,  24  Uonn.  159;  Green  Bri.  Ult.  V.  91,  and  cases  cited; 
Mor.  Corp.,  section  229  and  cases  cited)  ;  '?«p''';ifil1y  if  '-'t'  n^i^-z^i^-igo 

'  Only  so  much  of  the  opinion  as  relates  to  the  single  point  is  here  given. 
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be  for  the  purpose  of  controllinp;  or  affectinjjf  the  management  of 
Jhe  other  corporation.  Sumner  v.  Marcy,  3  W.  &  M.  105 ;  Central 
K.  K.  Co.  V.  C!!6llins,  40  Ga.  582;  Hazlehurst  v.  Savannah,  etc., 
R.  R.  Co.,  43  Ga.  13;  G.  N.  Ry.  Co.  v.  Eastern,  etc.,  Ry.  Co., 
21  L.  J.  Ch.  837 ;  Booth  v.  Robinson,  55  Md.  419,  439.  Dealing  in 
stocks  is  not  expressly  prohibited  in  the  act  of  congress  providing  for 
the  organization  of  national  banks  (U.  S.  Rev.  St.,  section  5136,  par. 
7),  but  such  prohibition  is  implied  from  the  failure  to  grant  the  power. 
Bank  v.  Bank,  92  U.  S.  122,  128.  Corporations  are  creatures  of  the 
legislature,  having  no  other  powers  than  such  as  are  given  to  them  by 
their  charters,  or  such  as  are  incidental  or  necessary  to  carry  into  ef- 
fect the  purposes  for  which  they  were  established.  Downing  v.  Mt. 
W.  Road  Co.,  40  N.  H.  230,  232;  Trustees  v.  Peaslee,  15  N.  H. 
317,  330;  Beaty  v.  Knowler's  Lessee,  4  Pet.  152;  Perrine  v.  Com- 
pany, 9  How.  172;  Bank  v.  Earle,  13  Pet.  519;  Trustees,  Dart- 
mouth College  V.  Woodward',  4  Wheat.  518,  636. 

Certain  classes  of  corporations,  such  as  religious  and  charitable^ 
corporations,  and  corporations  for  literary  purposes,  may  righttully  in- 
vest  their  moneys  in  the  stock  of  other  corporations.  The  power,  if  , 
not  expressly  mentioned  in  their  charters,  is  necessarily  implied,  for 
the  preservation  of  the  funds  with  which  such  institutions  are  en- 
dowed, and  to  render  their  funds  productive.  So  an  insurance  cym-  ^/^ 
pany  or  savings  bank  may  rightfully  invest  its  capital  or  deposits  in  ^  Q 
the  stocks  ot  railroad  companies,  banks,  manufacturing  companies, 
and  similar  corporations.  The  powpr  is  nprpssary  to  enable  them  to 
engage  in  the  business  for  w"hich  they  are  oi'g'anized.  and  hence  is  im- 
plied. It  not  expressly  granted,  in  their  charters.  Such  investments 
are  in  the  line  of  their  business.  On  the  other  hand,  a  manufacturing 
or  railroad  corporation  is  incorporated  to  do  the  business  of  manu- 
facturing or  transporting  passengers  and  merchandise.  Investing 
their  funds  in  that  of  other  corporations  is  not  in  the  line  of  their  busi- 
ness. Under  extraordinary  circumstances  it  may  become  necessary 
for  a  national  bank,  or  a  manufacturing  corporation,  or  a  railroad  cor- 
poration, to  acquire  stock  in  another  corporation,  as  in  satisfaction  of 
a  valid  debt,  or  by  way  of  security,  but  with  a  view  to  its  subsequent 
sale  or  conversion  into  money  so  as  to  make  good  or  redeem  an  an- 
ticipated loss.  Bank  V.  Bank,  92  U.  S.  128;  Fleckner  v.  Bank,  8 
Wheat.  338. 

In  Hodges  V.  N.  E.  Screw  Co.,  i  R.  I.  312,  the  court  said  there 
was  no  doubt  the  defendant  company  might  have  taken  the  stock  in 
the  iron  company  in  payment  for  its  rolling-mill,  if  it  had  been  taken 
with  a  view  to  sell  again,  and  not  permanently  to  hold  it. 

The  Northern  Railroad  by  its  charter  was  vested  with  all  the  pow- 
ers necessary  to  carry  into  effect  the  purposes  and  objects  of  its  incor- 
poration, subject  to  the  laws  in  relation  to  corporations  and  railroads 
contained  in  the  Revised  Statutes.  The  objects  of  its  incorporation  ai'e 
declared  to  be  the  accommodation  of  the  public  travel  and  the  trans- 
portation of  goods  and  merchandise.  Laws  1844,  ch.  190.  It  was 
not  contemplated  that  more  funds  would  be  raised  by  the  issue  of 
stock  than  was  necessary  to  construct  and  equip  its  road.     The  pro- 
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vision  that  when  the  net  receipts  shall  amount  to  a  sum  making,  with 
the  prior  net  receipts  of  the  corporation,  more  than  an  average  of  10 
per  cent,  per  annum  from  the  commencement  of  its  operations,  the 
excess  shall  be  paid  into  the  treasury  of  the  state,  is  evidence  that  the 
legislature  never  contemplated  the  accumulation  of  a  fund  from  its 
earnings,  or  from  loans,  or  from  the  issue  of  stock,  to  be  invested  in 
the  stock  of  another  railroad  corporation.  It  can  no  more  make  a 
permanent  investment  of  funds  in  the  stock  of  another  road  than  it 
can  engage  in  a  general  banking,  manufacturing  or  steamboat  busi- 
ness. It  is  neither  incidental  to  the  purposes  of  its  incorporation,  nor 
necessary  in  the  exercise  of-  the  powers  conferred  by  its  charter.  If  it 
can  purchase  any  portion  of  the  capital  stock  of  the  Concord  com- 
pany it  may  buy  up  the  whole,  and  thus  engage  in  a  business  for 
which  its  charter  gives  it  no  authority.  And  what  would  hinder  a 
banking  corporation  from  becoming  a  manufacturing  company,  or  a 
manufacturing  company  from  becoming  a  railroad  common  carrier.? 

But  the  facts  in  this  case  go  further.  The  stock  was  bought  at 
$105  or  $106  per  share  (par  value,  $50),  a  price  largely  in  excess  of 
its  market  value,  and  for  the  purpose  of  obtaining  control  of  the  Con- 
cord and  securing  more  favorable  contracts  to  itself.  In  Sumner  v. 
Marcy,  3  W.  &  M.  105,  the  corporation  was  chartered  to  deal  in 
lumber,  with  a  capital  of  $150,000,  of  which  only  $75,000  could  be 
invested  in  personal  property,  and  took  stock  in  a  bank  to  the  value 
of  $168,000,  for  the  purpose  of  getting  control  of  the  bank — a  clear 
violation  of  its  charter,  but  no  more  so  than  in  this  case.  The  pur- 
chase by  a  corporation  of  stock  in  another  corporation  will  be  en- 
j o^ned  at  the  rnstemce  of  stotkholders,  when  it  involves  a  misappl^ca- 
fTrvnrif  rnrpnrafe  funds,  or  is  a  mere  speculation,  or  is  induced  "by  a 
vicious  purpose.  Pierce  R.  R..,  505.  If  the  investment  by  one  rail- 
road corporation  of  more  than  $135,000  in  stock  of  another  at  prices 
exceeding  its  market  value,  for  the  .purpose  of  controlling  such  corpo- 
ration for  its  own  benefit,  is  not  a  misapplication  of  corporate  funds, 
it  would  be  difficult  to  find  a  ca.-^e  where  such  investment  wouTS'lje. 

[Contracts  set  aside  and  a  trustee  appomted  to  manage  the  affairs 
oi  the  Concord,  company.] 

Note.    Acquiring  stock  in  other  corporations. 

1.  Q^asmLslifi:  Tj  ti|T>  ghsj^Tipfi  nf  particular  charter  or  statutory  provisions, 
or  circumstances  (indicated  below),  one  business  corporation  nas  no  general 


i,,,r,.^cv.  ^^....v,...,,  cnmrc,  "■■  hnlrl  Bt.nck  in  another.  gliCh  corporation  (or- 
ganized either  toFa  similar  or  for  a  ^ijfferent  purpose),  as  an  invpRT.mpTif,  W 
speculation,  or  for  purpose  ot  controlling  or  managing  such  corporation..  This 

riVi^  id  uppiiwi  III  I'li.n^H'gn "^ 

^■(a)  iJaityi;sTl852,  Talmage  v.  Pell,  7  N.  Y.  328;  1877,  Franklin  Co.  v.  Lewis- 
ton  Sav.  ITst.,  68  Maine  43  (in  manufacturing) ;  1884,  FrankHn  Bank  v.  Com- 
mercial Bank,  36  Ohio  St.  850  (in  banks) ;  1884,  Nassau  Bank  v.  Jones,  95  N.  Y. 
115,  infra,  p.  1205  (in  railroad) ;  1893,  Bank  of  Commerce  v.  Hart,  37  Neb.  IVD 
(in  insurance) ;  1897,  California  Bank  v.  Kennedy,  167  TJ.  S.  362  (in  banks)  ; 
1899,  First  National  Bank  v.  Hawkins,  174  U.  S.  364  (in  banks).  But  compare, 

1897,  Latimer  v.  Citizens'  S.  B.,  102  Iowa  162.     See  infra  (i). 

(b)   Jt'^i^^iturp.  <-.nm,pn,m}>.s ■■    1893,  Denny  Hotel  Co.  v.  Schram,  6  Wash.  134, 
snpra,  p.  551!  (in  hotel);    1895,  Knowles  v.  Sandercock,  107  Cal.  629  (same); 

1898,  Newland  Hotel  Co.  v.  Furniture  Co.,  73  Mo.  App.  135  (same). 
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(c)  Insurance  r.nmnn.n.w.i :  1855,  Mechanios'  and  W.  M.  Sav.  B.,  etc.,  v. 
MeridenAgency,  24  Uonn.  159  (in  bank);  1857,  Berry  v.  Yates,  24  Barb.  (N. 
Y.)  199  I  in  insurance) ;  1878,  Ex  parte  Liquidators  L.  R.,  8  Ch.  D.  679  (same) ; 
1884,  Pierson  v.  McCurdy,  33  Hun  (N.  y.)  520  (same);  1891,  Commw.  Fire 
Ins.  Co.  V.  Board  of  Rev.,  99  Ala.  1,  supra,  p.  773  (in  bank).     See  infra  (i). 

(d)  Land  r.nm,nami :  1893,  Pauly  v.  Coronado  Beach  Co.,  56  Fed.  Rep.  428  (in 
manufacturing) ; 

(e)  Lumber  eonwanu:  1893,  Lanier  Lumber  Co.  v.  Rees,  103  Ala.  622  (in 
lumber  compapy) ; 

(f)  Mqnufacturing  company :  1847,  Sumner  v.  Marcy,  3  Woodb.  &  M.  105, 
Fed.  Caa.  libM  (In  bank)";  1888,  Lake  Erie,  etc.,  R.  Co.  v.  Iron  Co.,  46  Ohio 
St.  44  (in  railway) ; 

In  other  manufacturing:  1892,  Easun  v.  Buckeye  B.  Co.,  51  Fed.  Eep.  156; 
1892,  Buckeye  Marble  Co.  v.  Harvey,  92  Tenn.  115;  1895,  Merz  Capsule  Co. 
V.  U.  S.  Capsule  Co.,  67  Fed.  Rep.  414;  1897,  People  v.  Chicago  Gas  Co.,  130 
111.  268;  1898,  Martin  v.  Stove  Co.,  78  111.  App.  105;  1898,  People  v.  Pull- 
man's P.  C.  Co.,  175  111.  125;  1899,  De  La  Vergne  R.  M.  Co.  v.  German  Sav. 
Inst.;  175  U.  S.  40.  But  compare,  1897,  White  v.  Marquardt,  105  Iowa  145. 
See  infra  (i). 

(g)  Bailway  companies:  In  other  railway  companies:  1851,  East  Anglican 
R.  Co.  V.  Labiyni  OUUnties  R.,  7  Eng.  L.  &  Eq.  505;  1863,  Maunsell  v. 
Midland  R.,  1  Hem.  &  M.  130;  1869,  Central  R.  Co.  v.  Collins,  40  Ga.  582; 
1871,  Hazelhurst  v.  Savannah,  etc.,  R.  Co.,  43  Ga.  13;  1875,  Central  R.  Co. 
v.  Pennsylvania  R.  Co.,  31  N.  J.  Eq.  475;  1882,  Milbank  v.  N.  Y.,  L. 
E.  &  W.,  64  How.  Pr.  20;  1882,  Elkina  v.  Camden  &  A.  R.  36  N.  J.  Eq.  5; 
1883,  Pearson  v.  Concord  Ry.  Co;,  62  N.  H.  537;  1888.  Mackintosh  v.  FUnt, 
etc.,  R.,  34  Fed.  Rep.  582;  1888,  Langdon  v.  Branch,  37  Fed.  Rep.  449;  1892, 
Hamilton  v.  Savannah,  etc.,  R.,  49  Fed.  Rep.  412;  1896,  Farmers  L.  &  T. 
Co.  V.  Railroad  Co.,  150  N.  Y.  410;  1898,  Military  Interstate  Assoc,  v.  Rail- 
way Co.,  105  Ga.  420  (in  an  advertising  company). 

See  infra  (i)  and. 


582; 

R.,  36  N.  J.  Eq.  5;  1889,  People  v.  Chicago  G.  T.  Co.,  180111.  268,  17  Am.  St. 
R.  319,  8  L.  R.A.497,  supra,  p.  1054;  1892,  Clarke  v.  R.  Co.,  50  Fed.  Rep.  338; 
1895,  Louisville,  etc.,  R.  v.  Ky.,  161  U.  S.  677  ;  1898,  Martin  v.  Stove  Co.,  78 
111.  App.  105 ;  1899,  De  La  Vergne  R.  M.  Co.  v.  German  Sav.  Inst.,  175  U.  S.  40. 
(i)  But  the  following  cases  hold  contra  the  general  rnle  above  given:  1849, 
Elysville  Mfg.  (Jo.  v.  OMsko  Co.,  1  Md.  Ch.  392;  1850,  Hodges  v.  Screw  Com- 
pany, 1  R.  I.  312,  53  Am.  Dec.  624;  1853,  Elysville  Mfg.  Co.  v.  Okisko  Co.,  5 
Md.  152;  1879,  Terry  v.  Eagle  Lock  Co.,  47  Conn.  141 ;  1880,  Booth  v.  Robin- 
son, 55  Md.  419;  1883,  Pearson  v.  Railroad  Co.,  62  N.  H.  537  (as  to  some  cor- 
porations) ;  1894,  Smith  v.  Newark,  etc.,  R.,  8  Ohio  C.  C.  583;  1895,  Calumet 
Paper  Co.  v.  S.  I.  Co.,  96  Iowa  147;  1897,  "White  v.  Marquardt,  105  Iowa  145, 
74  N.  W.  Rep.  930. 

See,  also,  English  rule,  supra,  p.  1051,  and  exceptions  noted  below. 

2.   Sxceotions  to  the  general  rule. 

(a)  'F.YpTPBa  ov  jmpMpij  authority ;  special  authority.  1869,  Miners'  Ditch 
Co.  V.  Zfellerbacli,  STCaOirnm,  Evans  v.  Bailey,  66  Cal.  112;  1899,  Tren- 
ton Potteries  Co.  v.  Oliphant,  58  N.  J.  Eq.  507,  43  Atl.  Rep.  723. 

Authority  to  consolidate  implies  pover  to  purchase"  stock :  1863,  Mayor  of 
Baltimore  v.  B.  <k  U.  R.,  21  iVld.  5U;  18yy,  Ryan  v.  Leavenworth,  21  Kan. 
365;  1885,  Terhune  v.  Potts,  47  N.  J.  L.  218;  1885,  Hill  v.  Nisbet,  100  Ind. 
341;  1892,  Dewey  v.  Toledo  R.,  91  Mich.  351;  1893,  Tod  v.  Ky.  Union  Land 
Co.,  57  Fed.  Rep.  47,  supra,  p.  952;  1894,  Marbury  v.  Land  Co.,  62  Fed.  Rep. 
335;  1896,  Louisville  T.  Co.  v.  Louisville,  etc.,  R.,  75  li'ed.  Rep.  433;  1898, 
Rogers  v.  Nashville,  etc.,  Co.,  91  Fed.  Rep.  299;  1900,  Trust  Co.  v.  State,  109 
Ga.  736,  35  S.  E.  Rep.  323. 

In  1895,  Calumet  Paper  Co.  v.  South  Invest.  Co.,  96  Iowa  147,  power  to  ac- 
quire stock  in  other  companies  is  implied  from  a  grant  "to  contract,  acquire 
and  transfer  property  as  a  private  person";  so  too,  in  1897,  White  v.  Mar- 
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quardt,  105  Iowa  145,  74  N.  W.  Eep.  930,  it  was  held  that  a  corporation  might 
exchange  its  goods  for  stock  in  other  corporations. 

In  many  states  the  subject  is  regulated  by  statutory  or  other  provision — e. 
g.,  Georgia  forbids  her  legislature  authorizing  one  corporation  purchasing 
the  shares  o£  another  corporation.  Const.  1877,  art.  iv,  §  2,  par.  4.  See, 
,  1900,  Trust  Co.  v.  State,  109  Ga.  736,  85  S.  E.  Rep.  323.  On  the  other  habd, 
several  states  authorize  corporations  to  purchase  and  deal  in  such  stocks,  as 
Minn.  G.  S.  1891,  §  2680;  New  Jersey,  Acts  1896,  §  51<  New  York,  G.  L.  C. 
36,  art.  iii,  §  40. 

(b)  When  np.^;f  paa.ry  tr>  prftgpnt  loss,  or  secure  the  payment  of  a  debt,  stock 
may  be  taken  in  other  porpnratmns:  184/.  ijumner  v.  ivlarcv.  a  woodb.  &  M. 
lOo,  Jb'ed.  Gas.  Iii66"9;  1852,  Talmage  v.  Pell,  7  N.  Y .  328 ;  1860,  Howe  v.  Bos- 
ton Carpet  Co.,  82  Mass.  (16  Gray)  493;  1875,  First  National  Bank  v.  National 
Ex.  Bk.,  92  U.  S.  122 ;  1888,  Railway  Co.  v.  Iron  Co.,  46  Ohio  St.  44 ;  1889,  Na- 
tional Bank  v.  Case.  99  U.  S.  628;  1891,  Holmes  &  Griggs  Mfg.  Co.  v.  H.  & 
W.  M.  Co.,  127  N.  Y'.  252;  1893,  Bank  of  Commerce  v.  Hart,  37  Neb.  197; 
1895,  Byrne  v.  Schuyler  Elec.  Mfg.  Co.,  65  Conn.  336;  1895,  Calumet  Paper 
Co.  V.  Invest.  Co.,  96  Iowa  147;  1897,  California  Bank  v.  Kennedy,  167  U. 
S.  362. 

(c)  But  it  seems  a  failipy  pnT-pni-atinn  T^p^y  'dispose  of  its  property  in, ex- 
change for  the  stock  of  another  corporation,  for  the  purpose 01  winding  nn  its 
affairs,  h"^-  ^ifif  '"^t-  hiM^^^nyj;  ufermtitlemiv,  kiui.  it  creditors  are  protected :  1856. 
Treadwell  v.  Salisbury  M.  Co.,  7  (iray  fMass.)  ^9^;  1876,  Buford  v.  Keokuk 
N.  P.  Co.,  3  Mo.  App.  159;  1895,  Holmes  &  G.  Mfg.  Co.  v.  H.  &  W.  M.  Co., 
127  N.  Y.  252;  1895,  Byrne  v.  Elec.  Co.,  65  Conn.  336;  1896,  Pinkus  v.  Minn. 
L.  M.  Co.,  65  Minn.  40. 

Tint,  ^fit  jf  Rri]vRTit..  ap-ains^j;  the  protest  of  shareholders :  1892,  People  v.  Bal- 
,lard,  134  N.  Y.  269,  infra,  p.  1066 ;  lii%,  Byrne  v.  Elec.  Co.,  65  Conn.  336 ;  1896, 
Elyton  Land  Co.  v.  Dowdell,  113  Ala.  177,  59  Am.  St.  Rep.  105. 

(d)  A  pyent  mmpa.nv  may  flcr|nire  the  stock  of  a  brarp>i  pnmpaTiv  1889, 
People  v.^ell  Tel.  Co.,  117  N.  Y.  241. 

3.  Where  stock  of  a  corporation  is  held  without  authority  by  another  cor- 
poration.  the  latter  may  coueci'uividend^  upon,  or  sell  it,  but  can  not  vote 
iiponit:  18V2,  State  v.  McUamel,  y2"Uhio  St.  3o4,  368";  iHyii,  Milbank'v.  N. 
T.,  etc.,  R.,  64  How.  Pr.  20,  30;  1889,  Memphis,  etc.,  R.  Co.  v.  Woods,  88 
Ala.  630;  1899,  Bigbee  &  W.  R.  Co.  v.  Moore,  121  Ala.  379,  25  So.  Rep.  602; 
1899,  State  v.  Newman,  51  La.  Ann.  833. 

But  if  the  holding  is  authorized,  the  stock  so  held  may 'be  voted :  1890, 
State  V.  RohlttS,  —  N .  J .  — ,  19  Atl.  Rep/  1099 ;  1894,  Oelbermann  v.  N.  Y., 
etc.,  R.,  77  Hun  (N.  Y.)  332. 

Aa  to  ]iabilitv  Of  a  corporation  upon  an  ultra  mVes  holding;  of  stock  in  an- 
other  corporation,  see,  18y4,  Kennedy  v.  Ual.  Sav.  iik.,  101  Cal.  496;  T896, 
CitinyuH',  am.,  Bk.  v.  Hawkins,  71  Fed.  Rep.  369;  1897,  California  Bk.-v. 
Kennedy,  167  U.  S.  362. 

The  ultra  vire.s  e-ycliiHive  b,nlding,  however,  does  not  merge  the  companies.  , 
and  the  one  ownintr  the  stock  of  the  otfter  does  not  maKe  the  formei:  li able 
for  the  debts  of  the  latter :     1895,  Einstein  v.  Rochester  u-as,  etc.,  Co.,  146  N. 
Y'.46;    1898,  Watl6Iial  Bank  of  Commerce  v.  Allen,  90  Fed.  Rep.  545;  1898, 
Louisville  Gas  Co.  v.  Kaufman,  20  Ky.  L.  Eep.  1069,  48  S.  W.  Rep.  434. 

4.  Who  mail 


(a)  A  .shareholder  can   if  the  contract  is  executory,  or  if  he  acts  promntlv? 
1849,  Salomons  v.  Laing,  12  Beav.  339;  1853,  jB^ean  v.  Jotinson,  9  N   J    Eq 
401 ;  1885,  Holt.v.  Winfleld  Bank,  25  Fed.  Rep.  812;  1895,  Byrne  v.  Elec  Co 
65  Conn.  336;  1899,  Harding  v.  Am.  Glucose  Co.,  182  III.  551,  74  Am.  St  Rep 
190.     See  note,  supra,  §  291 ;  infra,  §§  583-585. 

Tint  not  if  cnrnpletely  executed  or  if  guilty  of  laches :  1882,  Wright  v  Pipe 
Line,  101  Pa.  St.  204 ;  188b,  Holt  v.  Winfield  Bank;  25  Fed.  Rep.  812 ;  1892, 
Willoughby  v.  Chicago  Jet.,  50  N.  J.  Eq.  656.     See  note,  supra,  §  291. 

(b)  The  state  can  complain :    1889,  People  v.  Chicago  Gas  Trust"  130  111 
268;  1892,  People  v.  Ballard,  134  N.  Y.  269;  1892,  State  v.  Standard  Oil  Co  ," 
49  Ohio  St.  187.     See  note,  sttpra,  §  291,  infra,  §§  583-585. 
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Sec.  306.     3 .    Power  to  alienate  property, 
(a)   General  doctrine. 

THE  AURORA  AGRICULTURAL  AND  HORTICULTURAL  SOCIETY 
OF  AURORA  V.  PADDOCK  Et  al. 

1S75.     In  the  Supreme  Court  of  Illinois.     80  III.  263-274. 

Craig,  J.  This  was  a  bill  in  equity,  brought  by  appellees,  to  fore- 
close a  mortgage  executed  by  the  Aurora  Agricultural  and  Horti- 
cultural Society  of  Aurora,  on  the  28th  day  of  December,  1870,  to 
secure  the  payment  of  $6,000  loaned  by  John  R.  Coulter  to  the 
society.  The  court,  on  a  hearing  of  the  cause,  rendered  a  decree 
directing  a  sale  of  the  mortgaged  premises  in  satisfaction  of  the  mort- 
gage debt. 

The  society  has  prosecuted  this  appeal,  and,  in  order  to  obtain  a 
reversal  of  the  decree,  it  is  insisted  by  the  counsel  for  appellant: 
First.     That  the  society  had  no  power  whatever  to  mortgage.        J 
Second.     That  the  mortgage  in  question  was  wholly  unauthorized.^ 
The  appellant  was  organized  on  the  6th  day  of  March,  1869,  under 
an  act  approved  February  15,  1855,  which  authorized  the  incorpora- 
tion of   agricultural   societies.      (Gross'   Statutes,   1869,  page   119.) 
By  the  third  section  of  the  act  the  society  was  made  a  body  corporate, 
\K^v\  pnwpr  tn  sup   jjprf   \-^  fiiT"'^ ,  t"  n"';iiiir"   nnfl    h"lrl  rrfiil  r^tntm  nnt 
PYrpeHing-fivp  hnndrprl  acres.  tO  COnstlTlCt  the  necessary  improyprnpnta 
apd  buildings  for  its  purpose,  to  have  and  employ  capital,  machinery, 
live  bL'uC'k:,  etc.,  not  exceeding  in  value  $10,000.  ~* 

While  it  is  true  no  section  of  the  act  confers  direct  authority  upon 
the.  society  to  sell  or  mortgage  its  property,  except  upon  a  dissolution 
of  the  corporation,  yet  the  act  does  not  prohibit  or  restrict  the  society 
from. selling  or  giving  a  mortgage  upon  its  real  estate.  The  power 
to  mortgage,  when  not  expressly  given  or  denied,  must  be  regard.e3 
as  an  mcident  to  the  power  to  acquireand  hold  real  estate  and  rn^e 
contracts^, 

~^Weunderstand  it  to  be  the  common  law  rule  that  corporations  have  V 
an  incidental  right  to  alien  or  dispose  of  their  lands  and  personal  prop-  \ 


erty  unless  specially  restrained  by  the  act  under  which  they  are  organ 
ized  or  by  statute. 

It  is  said  in  Angell  &  Ames  on  Corporations,  p.  153:  "Independ- 
ent of  positive  law,  all  corporations  have  the  SLhsohiie  jus  disfonendi, 
neither  limited  as  to  objects  nor  circumscribed  as  to  quantity."  The 
same  doctrine  is  clearly  lard"  down  by  Kent,  vol.  2,  page  280 

We  are,  therefore,  of'  opinion,  as  the  society  was  not  prohibited' 
from  mortgaging  its  lands,  it  possessed  the  power  to  do  so  as  an  in- 
cident to  the  power  to  purchase  and  hold  real  estate  and  make  con-j 
tracts. 

In  regard  to  the  second  point  relied  on  by  appellant  that  the  direc- 
tors of  the  society  had  no  power  to  authorize  its  president  and  secre- 
tary to  mortgage  the  premises,  such  power,  if  it  existed  at  all,  being 


1066  •     PEOPLE  V.  BALLARD.  §  30/ 

in  the  stockholders — a  complete  answer  to  this  position  is  that  the 
action  of  the  directors  was  ratified  by  the  stockholders. 
Decree  affirmed. 

Note.  Corporations  have  the  power  to  alienate  property,  generally  without 
special  authority,  and  to  ally  exttilit.  ii  crediturtj,  of  Jlsseniing  snarehoiaers,  are 
hot  injuriouslyaaeclid:  1888,  Kef.  Prot.  Dutcti  Uhurcii  v.lMott,  V  J^Mge  Ch. 
(W.  i:)VV,8ii  AnTDec.eiS;  1840;BurriIl  v.  Nahant  Bank,  2  Mete.  (Mass.)  163, 
35  Am.  Dec.  395;  1856,  Old  Colony  E.  Co.  v.  Evans,  6  Gray  (Mass.)  25,  66  Am. 
Dec.  394;  1856  Treadwell  v.  Salisbury  Mfg.  Co.,  7  Gray  (Mass.)  393,  66  Am. 
Dec.  490,  infra,  p.  1787 ;  1869,  Miners  Ditch  Co.  v.  Zellerbach,  37  Cal.  543, 99  Am. 
Dec.  300;  1888,  State  v.  Western,  etc.,  Co.,  40  Kan.  96, 10  Am.  St.  E.  166;  1891, 
Finch  V.  Ullman,  105  Mo.  255,  24  Am.  St.  E.  383;  1891,  Holmes  Mfg.  Co.  v. 
Holmes  Metal,  etc.,  Co.,  127  N.  Y.  252,24  Am.  St.  E.  448;  1892,  Union  Pacific 

■E.  Co.  V.  C.,E.  I.  &P.  E.,51  Fed.  Eep.309;  1894,  B6nbowv.  Cook,  115  N.C. 

j  324,  44  Am.  St.  E.  454;  1897,  Bartholomew  v.  Derby  Eubber  Co.,  69  Conn. 

■  521,  61  Am.  St.  E.  57;  1898,  Central  Trust.  Co.  v.  W.  N.  C.  E.  Co.,  89  Fed. 
Eep.  24 ;  1898,  Eisdon  Iron  &  L.  W.  v.  Citizens'  Traction  Co.,  122  Cal.  94, 54  Pac. 
Eep.  529  (rolling  stock)  ;  1899,  Stockton  v.  Am.  Tobacco  Co.,  55  N.  J.  Eq.  352; 

1899,  Michigan  Tel.  Co.  v.  City  of  St.  Joseph,  121  Mich.  502,  80  N.  W.  Eep.  383; 

1900,  City  of  Spokane  v.  Amsterdamsch,  etc.,  —  Wash.  — ,  60  Pac.  Eep.  141; 
1900,  Hamilton  v.  Menominee  Falls  Quarry  Co.,  —  Wis.  — ,  81  N.  W.  Eep. 
876 ;  1900,  Advance  Benev.  Order  v.  Penn.  Safe  D.  &  T.  Co;,  —  Pa.  — ,  46 
Atl.  Eep.  102.  But  see,  infra,  §  619,  as  to  power  of  majority  to  sell  without 
consent  of  minority  of  shareholders.  Also  infra,  §  639,  as  creditors'  rights  to 
complain. 


Sec.  307.   (b)   Limits. 

I  PEOPLE  V.  BALLAED  Et  al.^ 

1892.     In  the  Court  of  Appeals  of   New  York.     134  N.  Y. 

Rep.  269-305. 

Vann,.J.  In  1880  the  Spring  Valley  Hydraulic  Gold  Cornpany 
was  organized  as  a  corporation  under  the  general  manufacturing  act 
of  this  state,  and  shortly  thereafter  it  invested  substantially  all  its  cap- 
ital in  certain  mines  in  the  state  of  California,  and  until  the  year  1886 
operated  the  same  as  its  sole  business.  The  object  for  which  it  was 
formed,  as  stated  in  the  certificate  of  incorporation,  wastocarry  on 
the  business  of  mining  various  precious  ores,  and  to  srnelt,  reTing~Ttfig 

^"sBtfTEie"  product!       "  " ■ 

■''  In  July,  ibb6,  the  defendant  trustees  transferred  all  its  property, 
both  real  and  personal,  including  said  mines,  to  a  corporation  organ- 
ized at   the  time  under   the   laws   of   the  state   of   California,  for  the 

,  purpose  of  carrying  on  the  business  theretofore  conducted  by  the  de- 
fendant company  and  of  taking  title  to  its  aSsets.  This  was  done  with 
the  approval  of  stockholders  holding  a  majority  of  the  stock,  in  good 
faith,  to  save  the  property  from  sacrifice,  but  without  the  consent  of 
the  holders  of  a  large  number  of  shares  and  against  the  protest  of 
some  of  the  stockholders.     Xl^e  sole   consideration  for  such  transfer 

'  Part  of  opinion  of  Vann,  J.,  and  all  of  dissenting  opinion  of  Landon,  J. 
(with  whom  Brown,  J.,  concurred),  omitted. 
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was  an  agreement  by  the  California  company  to  pay  the  debts  of  the 
~New  Y'^rV'  fcmpany  and  to  issue  to  it  certain  shares  onts_ca£ital 
stock.     A  majority  of  the  directors  of  the  tormer  company^ere,  and 
still  are,  residents  of  California,  and  the  only  object  of  the  transaction! 
was,  without  a  dissolution,  to  reorganize  the  defendant  company  un-  ? 
der  the  laws  of  another  state  in  order  to  obtaiii  some  real  or  supposed  I 
advantage  afforded  thereby.     The  attorney-general  commenced  this 
action  to  remove  the  trustees  and  to  compel  them  to  account  for  the 
property  thus  transferred,  but  the  special  term  dismissed  the  complaint 
because  no  one  was  joined  as  a  relator  and  the  general  term  affirmed 
the  judgment,  one  of  its  learned  justices  dissenting. 

This  appeal  presents  two  questions  of  grave  importance : 

1.  Whpt-hqr  an  arhV'r),  fririhp  jndirial  snpervisinn  of  a  business  cor- 
poration, its  nffirfry  m'J]  members  can  be  maintained  by  the  afforney- 
general  in  the  name  of  the  peoplejafithniit-_a_relator?  (People  v. 
Lowe,  47  Hun  577;   people  v.  bruffTp  Abb7[Nr  C.J"i53.) 

2.  WJWh^L-a—T^rpnrati'^n  '-rpnted  by  the  laws  of  this  state  can  be 
reorganized  under  the  laws  of  another  state  without  the  process  of  law- 
ful di^solujina..     *     *     *    '  '  ' 

(^Sfter  holding  that  the  New  York  statutes  allovyed  the  proceeding 
by  the  attorney-general  alone,  proceeds:) 

A  corporation  is  purely  artificial,  having  no  natural  or  inherent 
power,  but  only  such  as  its  charter  confers.  The  charter  of  the  cor- 
poration in  question  was  the  statute  under  which  it  was  organized. 
Upon  filing  the  certificate  of  incorporation  it  came  into  existence  with 
power  to  do  only  that  which  is  expressly  or  impliedly  authorized  byi 
the  statute.  Jt  had  no  power  to  act,  except  through  its  trustees.  who_ 
were  authorized  to  manag;-e  its  "stork,  prr.ppi-ty  -iriH  nr,n,^ni-npj"  ^^.^^ 
gTmajority  of  whom  were  required  to  be  citizens  of  this  state.  (Laws 
oT'iS48,  di.  40,  as  amended  by  Laws  of  1869,  ch.  269.)  While  they 
were  authorized  to  conduct  its  affairs,  they  were  not  authorized  to 
terminate  its  existence,  although,  under  special  circumstances,  the 
courts  could  dissolve  it  upon  their  application.  (Code  of  Civ.  Pro., 
§2419.)  A  corporation  can  not  cease  to  exist  of  its  own  will.  Its 
life  continues  until  eitner  the  charter  period  nas  expired  or  the  court 
has  decreed  a  dissolution.  The  law  made  it,  and  the  law  only  can 
put  an  end  to  it.  As  it  can  not  take  its  own  life  directly,  it  can  not 
do  so  indirectly,  for  that  would  be  a  fraud  upon  the  law  and  against 
public  policy.  By  the  transaction  complained  of  the  defendant  com- 
pany was  stripped  of  all  its  property,  and  thus  prevented  from  going 
on  in  business  and  deprived  of  all  means  of  carrying  into  effect  the 
object  of  its  existence.  While  a  corporation  may  sell  its  property  to 
pay  debts,  or  to  carry  on  its  business,  it  can  not  sell  its  property  in 
order  to  deprive  itself  of  existence.  It  can  not  sell  all  its  property  to 
a  foreign  corporation  organized  through  its  procurement,  with  a  ma- 
jority of  non-resident  trustees,  for  the  express  purpose  of  stepping  into 
its  shoes,  taking  all  its  assets  and  carrying  on  its  business.  That 
would  be  the  practical  destruction  of  the  corporation  by  its  own  act, 
which  the   law  will  not  tolerate.     Whether  the  process  by  which  it 
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fwas  sought  to  convert  the  New  York  corporation  into  a  California 
corporation  is  called  reorganization,  consolidation  or  amalgamation, 
it  wag  ihf  PYprrifip  nf  a  pnwpr  pn)-  flrlcfjntrd,  ^nd  was  voidj.  It  was 
corporate  burial  in  New  York  for  resurrection  in  California.  While 
the  stockholders  who  consented  may  be  estopped  by  their  acts,  those 
;  who  did  not  consent  can  take  advantage  of  this  violation  of  their 
rights,  and  in  the  state  of  New  York  can  demand  that  those  who  did 
the  wrong  shall  make  restitution. 

The  case  of  Abbott  v.  American  Hard  Rubber  Company  (33  Barb. 
578),  is  the  leading  authority  upon  the  subject  in  this  state,  and  it  is 
also  recognized  as  the  leading  authority  in  most  of  the  states.  In 
that  case  a  majority  of  the  trustees  of  a  business  corporation,  without 
the  consent  of  some  of  the  stockholders,  transferred  all  its  personal 
property,  which  was  especially  adapted  to  its  business,  to  two  persons, 
who  forthwith  caused  another  corporation  to  be  formed,  and  trans- 
ferred such  property  to  it.  It  was  held  that,  as  such  transfer  practically 
terminated  the  corporation  by  taking  from  it  the  power  to  fulfill  the 
object  of  its  organization,  it  was  a  violation  of  that  object,  was  not 
within  the  power  of  the  trustees,  and  was  hence  void  as  u^ia  vires. 
The  case  was  elaborately  considered  both  at  general  and  special  term, 
and  we  regard  it  as  a  sound  and  valuable  authority. 

A  somewhat  similar  question  was  under  consideration  in  Frothing- 
ham  V.  Barney  (6  Hun  366),  where  the  cotirt  said:  "This,  as  a  business 
arrangement,  was  wise,  discreet  and  sagacious.  As  such  it  should  be 
sustained  if  it  legally  is  possible.  The  interests  of  one  or  two  small 
'stockholders  should  not  enable  them  to  work  the  destruction  of  the 
interests  of  co-owners,  or  compel  the  purchase  of  their  stock  at  ficti- 
tious or'unreal  prices,  if  it  can  be  avoided.  *  *  *  Upon  the  dis- 
solution of  the  association,  it  became  the  duty  of  the  trustees  to  con- 
vert the  assets  into  money  and  distribute  the  proceeds  among  the 
stockholders.  To  a  certain  extent  this  has  been,  done.  A  portion  of 
such  assets  has  not  been  distributed,  and  another  portion,  including 
the  good  will  of  the  old  association,  has  been  exchanged  by  the  trus- 
tees for  the  corporate  stock  of  a  new  Wells,  Fargo  &  Co.  This,  as  I 
understand,  the  trustees  had  no  right  to  do.  They  had  nr>  right  to 
exchange. th^  aggets  of  the  old  association  for  thfe  corporate  stock' f^J 
any  corporation  without  the  consent  of  ail  tVie  sjfo'^I^J^'****^*^  (Mann 
V."  Butler,  2  Barb.  Ch.  3$2.')  Jiqualiy  were  they  without  authority 
in  making  this  partial  exchange  without'  such  consent.  Stockholders 
of  the  old  association  could  not  thus,  against  their  will,  be  forced  into 
relations  with  the  new  company.  (Blatchford  v.  Ross,  54  Barb.  42 ; 
H.  &  N.  H.  R.  Co.  V.  Croswell,  5  Hill  383,  386.)" 

In  Taylor  v.  Earle  (8  Hun  i),  a  New  York  corporation,  by  the 
vote  of  a  large  majority  of  its  stockholders,  sold  all  its  property,  ex- 
cept cash  on  hand,  mills  and  franchises,  to  a  Vermont  corporation 
and  took  in  payment  shares  of  stock  in  the  latter  company.  The 
court  said:  "The  whole  scheme  of  the  transfer  and  its  execution  was 
illegal.  There  is  no  power  given  by  the  acts  under  which  the  Bur- 
lington cotton  mills  (the  New  York  corporation)  was  incorporated 
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to  transfer  all  its  property  and  thus  terminate  its  existence,  and  take 
in  payment  stock  in  a  company  carrying  on  the  same  business  with  a 
different  name,  charter  and  stockholders,  and  being  a  foreign  corpo- 
ration. The  corporation,  by  the  New  York  la:^,juould  increase  or 
diminsh  its  stock,  or  extend  its  business  to  other  objects,  but  that  falls 
far  short,  I  think,  of  the  sweeping  power  exercised  on  this  occasion. 
The  sale  was  not  real.  It  was  a  mere  form  to  turn  a  New  York  cor- 
poration into  a  Vermont  one,  and  thus  escape  the  scrutiny  into  the 
affairs  of  the  company  permitted  by  the  New  York  law  to  the  stock- 
holders." 

All  the  authorities  in  this  state  are  uniform  in  holding  that  the  trus- 
tees of  a  corporation  can  not  so  dispose  of  its  property  as  to  virtually 
end  its  existence  and  prevent  it  from  carrying  on  the  business  for 
which  it  was  incorporated.  (Blatchford  v.  Ross,  54  Barb.  42 ;  Cope- 
land  V.  Citizens'  Gas  Light  Co.,  61  Barb.  60;  Smith  v.  New  York 
Consolidated  Stage  Co.,  18  Abb.  Pr.  419  ;  Metropolitan  El.  Ry.  Co. 
V.  Manhattan  El.  Ry.  Co.,  14  Abb.  [N.  C]  303;  Hartford,  etc., 
R.  R.  Co.  V.  Croswell,  5  Hill  383,) 

Other  courts  of  the  highest  standing  have  laid  down  the  same  rule. 
(Railway  Co.  v.  Allerton,  85  U.  S.  233;  Stevens  v.  Rutland,  etc., 
R.  R.  Co.,  29  Vt.  545;  New  Orleans,  etc.,  R.  R.  Co.  v.  Harris,  27 
Miss.  517;  see,  also,  Morawetz  on  Corporations,  §  413;  Spelling  on 
Corporations,  §  1012;  Cook  on  Stock  and  Corporation  Law,  §  667; 
Beach  on  Corporations,  §§  358,  430). 

The  fact  that  the  trustees  acted  in  good  faith  did  not  empower 
them  to  do  .an  illegal  act ;  and  the  fact  that  there  may  be  some  diffi- 
culty in  the  final  adjustment  of  rights,  because  some  of  the  stock- 
holders consented,  while  others  did  not,  constitutes  no  defense  to  the 
action.  We  see  no  greater  difficulty,  however,  than  would  exist  if 
the  action  were  brought  by  a  trustee  who  had  not  consented  to  the  act 
complained  of,  and  no  reason  why  "the  liability  of  the  trustees  to  ac- 
count" should  not  be  "limited  to  those  stockholders  who  have  not 
assented  to  the  transfer." 

.  We  think  that  the  transfer  was  unauthorized  and  void  as  to  ths, 
non-assenting  ^tocKnoiders,  and  as  to  the  state,  and  that  the  people 
can  maintain  the  action  in  the  name  of  sovereiynty. 

sd   i 


fhe   judgment  snouid,    tnerefore,    be   reversed   and    a   new   trial 
granted,  with  costs  to  abide  event. 

'Note.  Compare,  1889,  People  v.  Chicago  Gas  Trust  Co.,  130  III.  268, 17  Am. 
St.  R.  319,  8  L.  E.  A.  497,  supra,  p.  1054;  1895,  Coleman  v.  Howe,  154  111.  458, 
45  Am.  St.  B.  133;  1896,  Buck  v.  Boss,  68  Conn.  29,  57  Am.  St.  B.  61,  infra,  p. 
1977 ;  1898,  Sprague  v.  National  Bank,  172  111.  149,  64  Am.  St.  B.  17 ;  1899,  Hard- 
ing  V.  Am.  Glucose  Co.,  182  111.  551,  74  Am.  St.  B.  190;  1899,  De  La  Vergna 
Eefrigerating  Match  Co.  v.  German  Sav.  Inst.,  175  U.  S.  40,  20  Sup.  Ct.  Rep.  20. 
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Sec.  308.      (c)   Same.     Property   charged  with  public  trust  can 
not  be  sold  without  special  authority. 

iH  COMMONWEALTH  v.  SMITH. 

1865.     In  the  Supreme  Judicial  Court  of  Massachusetts.     io> 
Allen  (Mass.)  448,  on  455-6,  87  Am.  Dec.  672,  on  674-5. 

[Bill  in  equity  by  the  state  as  the  owner  of  prior  mortgage  on  the 
property  of  the  Troy  and  Greenfield  Railroad  Coinpany,  to  impeach 
the  validity  of  a  mortgage  executed  by  that  company  to  Smith  as 
tnistee,  covering  the  franchise  and  property  of  the  railroad  company 

1  then  owned,  or  afterward  acquired,  to  secure  bonds  to  the  amount  of 

I  $900,000  to  be  issued  to  the  contractor  as  part  compensation  for  the 

iconstruction  of  the  road.] 

'     There  seems  to  be  no  reason  why  a  railroad  corporation  should  not 
be  considered  as  having  power  to  make  a  bond  for  any  purpose  for 
which  it  may  lawfully  contract  a  debt,  without  any  special  authority 
to  that  effect,  unless  restrained  by  some  restriction,  express  or  im- 
plied, in  its  charter,   or  in   some   other  legislative   act.     A  bond  is 
merely  an  obligatiaii-»B<ie£_a£al.  _A  corporation  having  the  capacity 
tosue  ana  besued,  the  right  to  make  contracts,  under  which  it  may" 
incur  debts,  and  the  right  tn  make  anri  \fipe  a  common  seal,  a  contract_ 
u'ndei'  seal  is  llorbnly  within  the   scope  of  its   pov^prs,  Vint-  was  r)rig-_ 
i^Ujlti^t  liS""^  ""'^   p"pr11^iar1y  appropriate  form  of  corporate  aeree- 
ment.     The  general  power  to  dispose  of  and  alienate  its  property  is 
also  incidental  to  every   corporation   not  restricted   in  this  respect  by 
express  legislation,  or  by  "the  purposes  for  which  it  is  created,  and 
the  nature  of  the  duties  and  liabilities  imposed  by  its  charter."   Tread- 
well  V.  Salisbury  Manufacturing  Co.,  7  Gray  404. 

But  in  the  rase  of  a  railroad  company,  created  for  the  express  and 
sole  purpose  of  constructing,  owning  and  managing  a  railroad ;  au- 
thorized  to  take  land  for  this  public  purpose  under  the  right  of  emi- 
nent domain ;  whose  powers  are  to  be  exercised  by  officers  expressly 
designated  by  statute ;  having  public  duties,  the  discharge  of  which 
is  the  leading  object  of  its  creation ;  required  to  make  returns  to  the 
legislature  ;  th^re  are^certainly  great,  and,  in  our  opinion,  insuperable 
objections  t-^  thf;  doctrine  that  its  franchise  can  be  alienated,  and  its 
powers  and  privileges  conferred  by  its  own  act  upon  another  person 
or  body,  without  authority  other  than  that  derived  from  the  fact 
of  its  own  incorporation.  The  franchise  to  be  a  corporation  clearly 
cannot  be  transferred  by  any,  corporate  body,  of  its  own  will.  Such 
a  franchise  is  r"^t,  ia_its  own  natureitransmissiblET  The  power  to 
mortgage  can  only  be  coextensTve^with  the~power  to  alienate  abso- 
lutely, because  every  mortgage  may  become  an  absolute  conveyance 
by  foreclosure.     And  although  the  franchise  to  exist  as  a  corporation 
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is  distinguishable  from  the  franchises  to  be  enjoyed  and  used  by  the 
corporation  after  its  creation,  yet  the  transfer  of  the  latter  differs  es- 
sentially from  the  mere  alienation  of  ordinary  corporate  property. 
The  right  of  a  railroad  company  to  continue  in  being  depends  upon 
the  performance  of  its  public  duties.  Having  once  established  its 
road,  if  that  and  its  franchise  of  managing,  using  and  taking  tolls  or 
fares  upon  the  same  are  alienated,  its  whole  power  to  perform  its  most 
important  functions  is  at  an  end.  ^  manufacturing  company  may 
jell  its_milLand  buy  another;  but  a  railroad  company "canjiot.  "t<T^''  " 

new  railroad_at-its- -pi 0 aattre: ~ 

Bee  note  at  end  of  next  case. 


\ 


Sec.  309.    Same. 

BRUNSWICK  GAS  LIGHT  ■  COMPANY  v.  UNITED  GAS,  FUEL  AND 
LIGHT  COMPANY.' 

1893.     In  the  Supreme  Judicial  Court  of  Maine.     85  Maine 
Rep.  532-541.  35  Am.  St.  Rep., 385. 

[Action  to  recover  damages  for  breach  of  the  covenants  in  a  lease. 
The  defense  was  that  the  plaintiff,  being  a  corporation  that  owed  a 
duty  to  the  public,  had  no  legal  right  to  lease  such  property  as  dis- 
abled it  from  performing  this  duty.] 

Walton,  J.  The  question  is  whether  a  gas  company,  which  pos- 
sesses and  exercises  the  right  to  lay  its  pipes  in  the  public  streets,  can 
sell,  lease  or  assign  its  corporate  rights  and  privileges  to  another  gas 
company  without  the  consent  of  the  legislature. 

We  think  the  question  must  be  answered  in  the  negative.  Cor- 
porations possessing  and  exercising  the  right  of  eminent  domain,  owe 
duties  to  the  public  from  the  performance  of  which  they  are  not  al- 
lowed to  escape  by  a  sale  or  lease  of  their  franchises,  without  first 
obtaining  the  consent  of  the  legislature.  The  franchise  of  a  corpora- 
tion having  the  right  to  receive  tolls  may  be  levied  on  to  satisfy  an 
execution  against  the  corporation,  and  in  this  way  it  may  be  deprived 
of  its  corporate  powers  and  privileges.  And  they  may  be  lost  by  the 
foreclosure  of.  a  legally  executed  mortgage.  And  they  may  also  be 
lost  by  laches  in  reclaiming  them  when  they  have  been  illegally  sold, 
leased  or  assigned.  But  subject  to  these  well-defined  exceptions,  it  is 
now  settled  by  an  overwhelming  weight  of  authority  that  public  or 
quasi-^ViOYxc  corporations,  which  possess  and  exercise  the  right  of 
eminent  domaifi,  or  its  equivalent,  owe  duties  to  the  public,  as  well 
as  to  their  stockholders ;  and  that  they  can  not  sell  or  lease  their  cor- 
porate powers  and  privileges,  and  thereby  disable  themselves  from 
performing  their  public  duties,  without  legislative  authority.  It  is  the 
duty  of  gas   companies,  water  companies,,  electric  light  companies, 

'  Statement  abridged.    Part  of  opinion  omitted. 
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telegraph  and  telephone  companies,  street  railway  companies,  and  all 
similar  corporations,  which  have  obtained  the  right  to  use  the  public 
streets  for  the  erection  or  extension  of  their  works,  to  serve  the  public 
faithfully  and  impartially,  and  at  reasonable  rates.  And  this  is  a  duty 
the  performance  of  which  may  be  enforced  by  the  courts.  And  one 
reason  why  these  corporations  are  not  allowed  to  sell  or  lease  their 
corporate  powers  and  franchises,  without  legislative  authority,  is  that 
if  they  were  able  to  do  so,  they  might  thereby  disable  themselves 
trgnnhfe  perform anditiOt  their  public  duties,  and  ttius  escape  from  tlie 
power  oi  the  courts  and  of  the  legislature  to  enforce  thtilr  peifOinP^ 
'anr.e.  ""  — —  - 

j[i  But  a  still  more  serious  objection  to  the  traffic  in  corporate  fran- 
icRises  is  the  ease  with  which  such  a  power  could  be  used  to  create 
I  monopolies.  By  its  exercise,  a  single  corporation  could  easily,  be- 
come possessed  of  the  corporate  powers  and  privileges  of  all  its  rivals, 
and  thereby  annihilate  competition  and  obtain  a  complete  control  of 
the  markets.  Such  combinations  are  usually  hurtful,  and  sound  pub- 
lic policy  requires  that  they  be  kept  under  legislative  supervision  and 
restraint. 

To  the  argument  that  similar  combinations  may  be  made  by  indi- 
viduals, it  has  been  aptly  replied  that  men  are  mortal,  and  their  com- 
binations short-lived,  but  corporations  are  immortal,  and  their  com- 
binations and  acquisitions  may  go  on  forever;  that  they  may  add  field 
to  field,  wealth  to  wealth,  and  power  to  power,  till  they  become  too 
strong  for  the  government  itself;  that  all  experience  shows  that  such 
accumulations  of  wealth  and  power  are  dangerous  to  the  public  wel- 
fare ;  and  that  while  society  cari  endure  the  accumulations  and  com- 
binations of  mortals,  which  must  end  at  the  grave,  it  can  not  endure 
similar  accumulations  and  combinations  of  power  by  corporations, 
which  may  continue  forever.      #     *     * 

(Citiner  and  commenting  upon  as  supporting  this  view  Stockton  v. 
Central  Railroad,  50  N.  J.  Eq.  52;  Feitsam  v.  Hay,  122  111.  293;' 
People  V.  Chicago  Gas  Trust,  130  111.  268;'  People  v.  Sugar  Re- 
fining Co.,  121  N.  Y.  582*.) 

The  law  does  not  assume  that  all  combinations  of  corporate  pow- 
ers and  franchises  are  necessarily  hurtful.  It  recognizes  the  fact  that 
they  are  sometimes  beneficial,  and  provides  a  way  by  which  they  may 
be  lawiully  made.  But  as  such  combinations  are  liable  to  be  made 
for  improper  purposes  and  with  conditions  annexed  to  them  which 
are  inadmissible,  sound  public  policy  requires  that  they  be  made  un- 
der legislative  supervision  and  restraint. 

In  the  present  case  the  Brunswick  Gas  Light  Company  undertook 
to  lease  all  its  property,  and  all  its  corporate  rights  and  privileges,  to 
the  United  Gas,  Fuel  and  Light  Company  for  twenty-five  years.  The 
latter  company  took  possession  of  the  works  and  held  them  for  sev- 
enteen and  a  half  months,  making  improvements  upon  them  and  pay- 

'  Supra,  p.  141.    '  Supra,  p.  1054.    *  Supra,  p.  100. 
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ing  a  portion  of  the  agreed  rent.     It  then  abandoned  the  works,  and/ 
possession  was  resumed  by  the  lessors.  / 

This  is  a  suit  by  the  lessors  against  the  lessees  for  a  breach  of  the 
covenants  contained  in  the  lease.  It  was  contended  in  defense  that, 
jhe  lease  was  illegal  and  void,  and  that  no  recovery'~^ould  be  had 
^pon  It.,  i ne  presiding  justice  rillfed,  as  a  matter  ot  law,  that  the 
plaintiff  company  and  the  defendant  company  had  power  to  execute 
the  lease,  and  that  a  recovery  could  be  had  for  a  breach  of  the  cove- 
nants contained  in  it.  We  think  the  ruling  was  erroneous.  No  legis- 
lative authority  for  making  the  lease  was  shown,  and,  without  such 
authority,  we  think  the  lease  must  be  regarded  as  ultra  vires  and 
void.  The  authorities  bearing  upon  the  question  are  not  in  entire  har- 
mony ;  but  the  weight  of  authority  seems  to  us  to  be  overwhelm- 
ingly in  favor  of  this  conclusion.  See  2  Beach  on  Corporations; 
sections  831  to  856,  inclusive,  and  the  six  pages  of  authorities,  ^ro 
and  con,  cited  under  the  section  last  cited.  The  cases  are  too  numer- 
ous for  citation  here,  and  the  few  cases  to  which  we  have  referred 
will  furnish  a  key  to  all  of  .them. 

But  it  is  claimed  that,  inasmuch  as   the  defendant  company  took 
and  held  possession  of  the  plaintiff  company's  works  by  virtue  of  the 
lease,  ultra  vires  is  no   defense  to  an   action  to  recover  the  agreed    '•■ 
rent.     We  do  not  doubt  that  the  plaintiff  company  is   entitled  to  re- 
cover a  reasonable  rent  for  the  time  the  defendant  company  actually 
occupied  the  works;  but  do  not  think  the  amount  can  l)e  measured 
by  the  ultra  vires  agreement.    We  think  that  in  such  cases  the  recov- 
ery must  be  had  upon  an  implied  agreement  to  pay  a  reasonable  rent  i 
and  that  whil?the  ultra  vires  agreement  may  be  used  as  evidence,  in 
the  nature  oF  an  iJdiuibbiun,  uf  what  io  j  luasonable  rent,  it  can  nflj: 
be  allowed  to  govern  or  control  the  amount.     It  seems  to  us  that  it  | 
would  be  absurd  t6  hold  that  the  ulta  vires' lease  is  void  and  at  the  I 
same  time  hold  that  it  governs  the  rights  of  the  parties  with  respect; 
to  the  amount  of  rent  to  be  recovered.     A  void  instrument  governs 
nothing.     We  think  the  correct  rule  is  the  one  stated  by  Mr.  Justice 
Gray,  in  a  recent  case  in  the  United  States  Supreme  Court.  ^_lis_saiii^ 
^at  a  contract_ma.d''  ^yn  r"rr"''ation  which  is  unlawful  and  void,  be- 
cause  beyond  the  scope  of  its  corporate  powers,  does  not  by  being  T'' 
carrieg  intO' execution  become  lawful  and  valid  : ,  and  that  the  proper  . 
-^medy^of_the-nCTrinTi"^  p'i^^  is  to  disaffirm  the  contract  and  sue  to/ 
recover  as  on  a  quantum  meruit  the  value  ot  what  the  defendant  haj 
actually  received  the  benefit  of.     Pittsburgh,  etc.,  v.  Keokuk,  etc., 
131  U.  S.  371;    W6  thitik  this  is  The  correct  rule.     2  Beach  on  Corp., 
%  423,  and  cases  there  cited. 
Exceptions  sustained. 

Note.  See,  also,  1825,  Ammant  v.  New  Alex.  Tp.  E.,  13  Serg.  &  E.  (Pa.) 
210,  15  Am.  Dec.  593;  1845,  Susquehanna  Canal  Co.  v.  Bonham,  9  Watts  & 
S.  27.  42  Am.  Dec.  316;  1859,  Coe  v.  C.  P.  &  I.  R.,  10  Ohio  St.  372,  75  Am. 
Dec.  518;  1880,  Gooch  v.  McGee,  83  N.  C.  59,  35  Am.  Rep.  558;  1887,  Chicago 
Gas  L.  Co.  V.  People  G.  L.  Co.,  121  111.  530,  19  Am.  St.  R.  663;  1892,  Overton 
Bridge  Co.  v.  Means,  33  Neb.  857,  29  Am.  St.  R.  514;  1892,  Union  Pacific  R. 
68— WiL.  Cas. 
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'  Co.  V.  0.,  R.  I.  &  P.  R.,  51  Fed.  Rep.  309;  1893,  Gardner  v.  Mobile,  etc.,  R. 
Co.,  102  Ala.  635,  48  Am.  St.  R.  84;  1895,  Reynolds  v.  Reynolds  Lumber  Co., 
169  Pa.  St.  626,  47  Am.  St.  R.  935;  1895,  Bank  v.  Tanning  Co.,  170  Pa.  St.  1 ; 
1896,  Johnson  Co.  v.  Miller,  174  Pa.  St.  605,  52  Am.  St.  R.  833;  1897,  Smith 
V.  R.  Co.,  182  Pa.  St.  139;  1898,  Risdon  Iron  &  Locomotive  Works  v.  Citi- 
zens' Traction  Co. ,  122  Oal.  94, 54  Pac.  Rep.  529 ;  1899,  Harding  v.  Am.  Glucose 
Co.,  182  111.  ;551,  74  Am.  St.  R.  189. 
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^^ 


Sed^lO.     Same,     (d)  Contra. 

BULLITT,  J.,   IN    BARDSTOWN  and  LOUISVILLE  RAILROAD  COM- 
PANY V.  METCALFE. 

1862.    In  THE  Court  OF  Appeals  OP  Kentucky.    4  Metcalfe  (Ky.) 
Rep.  199,  on  pp.  206-210,    81  Am.  Dec.  541,  on  546-550. 

[The  charter  of  the  railroad  company  authorized  its  directors  to 
borrow  money  not  exceeding  $50,000 ;  the  board  of  directors  author- 
ized the  president  to  borrow  $30,000  from  Metcalfe,  and  execute  a 
mortgage  upon  the  road  and  its  property.  This  was  done,  default  in 
payment  made,  foreclosure  suit  brought,  and  judgment  that  the  road 
be  leased  for  eight  years  to  the  highest  bidder,  the  rent  to  go  to  pay 
the  debt,  and  if  no  one  would  lease,  that  the  road  be  sold  to  the 
highest  bidder.      Appeal  was  taken  from  this  judgment.] 

4.    Iti.s_^ontended_thaLth£_aggellaritJiainq_^  its 

.road  or  franchises.  This  question,  and  the  next  one  that  we  shall 
consider,  were  raised  by  a  genei'al  demurrer  to  the  petition.  Gener- 
ally, a  private  corporation  has  an  implied  power  to  do  whatever  maj 
be  necessary  to  execute  its  express  powers,  and  to  accomplish  the 
purposes  for  which  it  was  formed.  The  appellant  was  expressly  au- 
thorized to  borrow  this  money,  but  was  not  expressly  authorized  to} 
make  a  mortgage.  Had  it  not  an  implied  power  to  do  so.?  It  can 
not  be  doubted  that  a  manufacturing  corporation  having  power,  ex- 
press or  implied,  to  borrow  money,  might,  unless  expressly  prohibited, 
mortgage  its  property  to  secure  the  debt.  But  it  is  contended  that  a 
railroad  corporation  stands  upon  a  different  footing,  because  its  road 

^is  built  for  public  use  as  well  as  for  the  profit  of  its  stockholders  ;  that 
it  is  under  a  duty  to  the  public  to  keep  its  road  in  repair,  and  carry  on 
its  business  for  the  transportation  of  freight  and  passengers  ;  and  that 
it  can  not  relieve  itself  from  those  duties  by  conveying  its  road  away. 
These  views  seem  to  be  sustained  by  several  English  decisions.  At 
any  rate,  it  seems  to  be  settled  in  England  that  a  railway  company 
can  not,  without  express  authority  from  parliament,  assign  or  mort- 
gage or  lease  its  road,  upon  the  ground  that  it  is  against  public  policy. 
An  examination  of  several  of  those  cases  does  not  enable  us  to  state 
the  precise  views  of  public  policy  out  of  which  that  doctrine  sprung. 
It  probably  arose  in  part  of  a  general  statute  which  is  not  in  force 
here.  Judge  Redfield,  however,  says:  "The  ground  upon  which 
the  decisions  in  England  and  America,  which  hold  the  franchises  of 
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corporations  not  to  be  assignable,  except  by  consent  of  the  legislature, 
rest  is  mainly  the  same  as  that  upon  which  it  has  been  held  in  this 
country,  that  such  franchises  are  beyond  the  legislative  control ;  namely, 
that  the  charter  constitutes  a  contract  between  the  sovereignty  and  the 
corporation,  on  the  one  part,  for  the  grant  of  certain  privileges  and  im- 
munities, and  upon  the  other,  for  the  performance  of  certain  duties 
and  functions  which  are  deemed  an  equivalent  or  consideration.  *  *  * 
The  state  confers  upon  railways  some  of  its  most  essential  powers 
of  sovereignty,  that  of  eminent  domain,  and  of  a  virtual  monopoly, 
in  the  transportation  of  freight  and  passengers,  and  in  return  therefor 
stipulates  for  the  performance  of  those  duties  by  the  corporation. 
The  corporation  have  no  more  right  in  equity  and  justice  to  transfer 
their  obligations  to  other  companies,  or  to  natural  persons,  than  the 
state  has  to  withdraw  them  altogether. "  Redfield  on  Railways,  422, 
note  14. 

The  doctrine,  according  to  Judge  Redfield,  rests  upon  the  groundl 
that  the  corporation   is  under  an  obligation  to  the  state  to  build  and  1 
operate  its  road.     Such  was  formerly  the  rule  in  England,  even  as  to 
a  railway  corporation  that  had  not  made  any  express  undertaking  to    1 
that  effect,  and  to  which  no   exclusive  privileges   had-  been  granted.    • 
Redfield   on   Railways,  section  192.     But  concerning  that   class  of  ..'j 
cases,  the  doctrine  seems  to  have  been  overruled  in  Etjgland,  and  has  \\ 
never  prevailed  in  America.     Redfield  on  Railways,  sectioVi  192,  and    V 
notes.     The  appellant  did  riot  expressly  undertake  to  build  the  road'; 
jiuthorized  by  its  charter;   nor  did  its  charter  expressly  declare  that  it  { 
^hould  do  so;   nor  was  any  exclusive -right  Jo  do,  so  conferred  iipon  it.  ^ 
In  our  opinion,  the  appellant  was  not  bound  to  commence  the  road,  \ 
nor  to  complete  itjifter  commencing,  iidr to ']putitJn_opera±iDJi-«f-t-er^'' 

^completion^'TTorTo  continue  it  in  operation ■I'Ztjrnght  have  forfeited 

Jits  .^hart&r— by-non-user,  but  was  not  bound  touse  it.  So  long  as  it 
shall  avail  itself  of  the  privileges  conferred  by  its  charter,  it  will  be 
liable  to  the  burdens  thereby  imposed.  But,  in  our  opinion,  neither 
the  public  nor  any  individual  not_cpnnected  with  it  can  compel  it  to 
exercise  its  corporate  TranchisesJ  or  make  it  pay  damages  for  failing 
toclo  so.  The  doctrine  under  cohsiderafioii"  haS^fherefore,  no  founda- 
Tron'"i'tfTEis  case,  if  the  ground  on  which  it  rests  is  earnestly  stated  by 
Judge  Redfield.  Nor  do  we  perceive  any  other  solid  ground  on 
which  to  place  it. 

We  do  not  suppose  that  the  appellant  could  mortgage  its  corporate' 
existence,  or  any  prerogative  franchise  conferred  upon  it.  But  the 
right  to  build  and  use  a>  railroad  is  not  a  prerogative  franchise.  It 
has,  indeed,  been  said  that  "both  currency  and  internal  communica- 
tion between  different  portions  of  the  state  are  exclusively  the  pre- 
rogatives of  soyereignty" ;  Redfield  on  Railways,  23;  and  that  "the 
right  to  build  and  use  a  railroad,  and  take  tolls  or  fares,  is  a  franchise 
of  the  prerogative  character,  which  no  person  can  legally  exercise 
without  some  special  grant  of  the  legislature"  ;  Redfield  on  Rail- 
ways, 23,  note  I.  Possibly  these  passages  were  not  designed  to 
mean  more  than  this :   A  road  can  not  be  made  over  the  lands  of  un- 
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willing  proprietors  except  under  authority  from  the  state ;  and  the 
state,  in.  order  to  encourage  internal  improvements,  may  grant  to  a 
corporation  or  individual  the  exclusive  right  to  build  a  road  between 
two  points.  In  the  absence  of  any  positive  law  upon  the  subject,  our 
opinion  is  that  an  individual  has  as  much  right  to  build  a  railroad 
(  I  over  his  own  land,  or  the  land  of  others  with  their  consent,  as  he  has 
to  build  a  stage  or  a  wagon ;  and  as  much  right  to  use  the  former  as  the 
\     latter  in  carrying  freight  and  passengers  for  pay. 

The  denial  of  the  right  of  a  railroad  corporation  to  transfer  its 
road  has  sometimes  been  based  upon  considerations  of  general  con- 
venience and  public  interest,  and  upon  the  ground  that  the  corpora- 
tion, having  been  chosen  by  the  legislature  as  the  fit  depositary  of  the 
right  to  construct  and  operate  the  road,  should  not  be  permitted  to 
transfer  it  to  irresponsible  parties.  To  this  argument  several  objec- 
tions present  themselves.  The  appellant's  directors,  in  authorizing 
this  mortgage  to  Metcalfe,  declared  themselves  "satisfied  that  to 
?  furnish  and  complete  the  road  they  will  require  the  sum  of  thirty 
thousand  dollars  in  addition  to  the  means  at  their  command,  "^t^s- 
isuming,  as  we  must  do,  that  the  loan  was  necessary  to  complete  the 
[road,  and  assuming  it  to  be  probable,  as  we,  may  do,  that  the  loan 
could  not  have  been  effected  without  a  mortgage,  considerations  of 
general  convenience  seem  to  be  on  the  side  of  the  power  to  make  the 
mortgage  rather  than  against  itx^ 

The  public  had  an  interest  in  seeing  the  road  constructed  and  op-    ) 
erated  according  to  the  terms  of  the  charter.     But  whether  it  shall  be  / 
thus  operated  by  A  or  B,  by  an  individual  or  corporation,  does  not/ 
seem  to  be  a  matter  of  any  interest  whatever  to  the  public.     Under  I 
the  charter  of  the  appellant,  its  road,  while  held  by  it,  is  under  the  . 
control  of  its  stockholders.     A  single  person,  by  purchasing  all  the/ 
stock,  can  control  the  road  as  completely  as  if  he  owned  it  individu-1 
ally.     A  purchaser,  under  its  mortgage,  would  take  the  road  subject  \ 
to  the  terms  of  the  charter  designed  to  protect  the  public,  and  would  ) 
be  bound  thereby  as  fully  as  the  corporation  is. 

We  perceive  no  reason  to  suppose  that  a  purchaser  of  all  the  prop- 
erty of  appellant  would  be  less  responsible  in  a  pecuniary  point  of 
view  than  the  appellant.     Nor  do  we  perceive   any  other  reason  to 
suppose  that  the  individual  responsibility  of  the  purchaser  would  not 
be  quite  as  beneficial  to  the  public  as  the  corporate  responsibility  of 
the  appellant.      General  convenience  requires  that  the  appellant  shall? 
in  some  manner  be  compelled  to  pay  the  money  it  borrowed.    But  it  is 
contended  that  this  should  be  done  by  merely  subjecting  the  accniing  j 
profits.     To  do  that  effectually  it  might  be  necessary  to  appoint  a  re-  I 
ceiver  to  take  charge  of  the  road,  because  under  the  management  of 
the  directors  it  is  possible  that  no  profits  might  accrue,  while  under  a  j 
different  management  the  road  might  be  profitabIe,__Yet_eyery  argu- 
nogntagainst  allowing  the  appellant  to  mortgage  its  ro^d  applies  witK" 
equalTorce  against  fhe^appBirrtrDSHt  of   a  receiver  to  control  it,  with 
perhaps  the  additioH'^l  argument  that  a  receiver  would  not  be  person- 
ally liable,  like  a  purchaser,  as  a  common  carrier. 
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That  a  mortgage  by  a  railway  company  to  secure  money  borrowed 
for  the  construction  of  its  road  is  not  opposed  to  the  public  policy  of 
this  state  is  indicated  by  the  general  course   of  legislation  upon  the  • 
subject.     We  believe  that  all  the  railroads  in  the  state,  except  that  of 
the  appellant,  were  constructed  under  charters  authorizing  such  mort- 
gages;  and  niortgages  made  by  the  Coyington_and  Lexington." 
pany  and  by  theTlexington  and  Big  Sandy  Company^  without  expres^ 
authority  either  to  make  a  mortgage  orToborrow  money,  were  after-y 
..  ward  ratified  by'the'lBgisl^t-MeY—pAad-we-are'Trgrawa 

jn    whi(;h  thp    legislature,  whp^  applipH  tn,   has  rpfiispri  tn  confer  SUch^ 

1  power  or  to  ratify  the  exercise_of  it. 

ihe  facts  that  t'he'"ap'peIIantvoluntarily  mortgaged  its  property  to 
secure  the  money  which  it  was  expressly  authorized  to  borrow,  and 
that  the  bondholders  invested  their  money  upon  the  faith  of  the  mort- 
gage, furnish,  in  our  opinion,  a  sufficient  distinction  to  relieve  this 
case  from  the  operation  of  the  distinction  in  the  case  of  Winchester 
and  Lexington  Turnpike  Co.  v.  Vimont,  5  B.  Monroe  i,  in  which  it 
was  held  that  a  turnpike  road  could  not  be  sold  for  a  general  debt  of 
the  corporation.  If  the  decision  in  that  case  could  be  regarded  as 
denying  that  property  or  franchises,  in  the  use  of  which  the  public 
have  an  interest,  can  be  assigned,  we  might  perhaps  hesitate  to  follow 
it,  in  view  of  several  other  decisions  of  this  court.  In  Jouitt  y.  Lewis, 
4  Litt.  160,  the  vendee  of  a  turnpike  road  was  held  liable  upon  his 
covenant  to  keep  it  in  repair  without  any  question  being  made  as  to 
the  validity  of  the  sale.  In  Trustees  of  Maysville  v.  Boon,  2  J.  J. 
Marsh.  227,  a  ferry  franchise  was  held  to  be  alienable.  And  in  Mc- 
Cauley  v.  Givens,  i  Dana  261,  a  lease  of  a  ferry  under  an  order  qif~ 
court  was  held  to  be  valid.     Qur  decision  rests  upon  the  ffynnr\(t  ^j^c<f 

the  apppiifinti  ^^-"'"f^  ^p""  vi^Y^m""^'^  ^TTimm"  ^^'""""^nhy,  ^-"^  t^^- 

plied  power  to  exequte  ^  m'?i;iVP?^_\V  secure  its  payment..  The  Amer-  t 
ican  decisions  cited  in  Pierce  on  Railroad  Law,  chapter  20,  and  Redfield 
on  Railways,  section  235,  note  19,  present  such  a  conflict  of  opinion 
that  we  have  felt  free  to  consider  the  question  as  an  open  one,  and 
have  not  deemed  it  advisable  to  attempt  to  sustain  our  opinion  by  re- 
ferring to  cases  which  are  perhaps  counterbalanced  by  opposing  au- 
thorities.    «     *     * 

Reversed  on  another  ground. 

Compare,  1869,  Miners'  Ditch  Co.  v.  Zellerbach,  37  Cal.  543,  99  Am.  Deo. 
300;  1888,  State  v.  Western,  etc.,  Co.,  40  Kan.  96,  10  Am.  St.  Ee^p.  166;  1899, 
Michigan  Telephone  Co.  v.  St.  Joseph,  121  Mich.  502,  80  Am.  St.  Eep.  520, 
80  N.  W.  383. 
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1879.     In    the   Supreme   Court  of    the   United    States,     ioi 
Ui  S.  Rep.  622-633. 

[Appeal  from  United  States  Circuit  Court,  E.  D.  New  York.  The 
New  York  Kerosene  Oil  Co.,  and  the  New  York  Guaranty  and  In- 
demnity Company  were  both  New  York  corporations.  In  1867,  Coz- 
zens,  president  of  the  oil  company,  applied  to  the  guaranty  company 
for  a  loan  for  $100,000;  this  was  agreed  to,  and  $50,000  adyanced; 
and  to  secure  the  same,  by  agreement  withjCozzens,  a  bond  and  mc)rt- 
gage  were  directed  to  beexecuLed7"airer  the~written  crvngpnt  nfTVia. 
holders  of  more  than  two-thirds  ot  the  stock  of  thfi-oil  company  had .. 
been  obtained.  The  mortgage  was  duly  executed  to  secure  a  loan  of 
$100,000,  and  was  stated  to  be  given  to  cover  any  advances  then 
made,  or  thereafter  to  be  made  by  the  guaranty  company,  to  Cozzens 
to  the  amount  of  $100,000,  on  condition  that  whenever  any  sum  was 
so  advanced  the  amount  and  date  should  be  indorsed  and  signed  by 
Cozzens  on  the  bond — and  whenever  he  made  any  payment  such  sum 
should  also  be  indorsed  on  the  bond.  No  dishonesty  was  alleged  ot 
shown  in  the  transactions,  and  the  company  had  express  authority  to 
secure  its  rlpbts  "r^ntrjuj^t^d  by  it  in  the  business  for  which  it  vvasjfi- 
corporated,  by  mortgaging  any  or  all  01'  lis  leal  t^^lM'^*  '"^  Tjir "iinrin^ 
cured  creditors,  after  th6  Corporation  became  insolvent,  attacked  the 
validity  ot  the  m'ortgage.  The  circuit  court  sustained  It,  and  this  de-' 
cision  IS  brought  here  for  review.  ] 

Mr.  Justice  Swayne.  *  «  #  The  central  and  controlling 
questions  to  be  determined  are : 

~^     Whether  the  oil  company  had  the  power  to  give  a  mortgage  for 

I  future  advances ;   and, 

\      Whether  the  mortgage  here  in  question  is,  in  the  view  of  a  court  of 
equity,  for  the  debt  of  the  oil  company  or  JEor  the  debt  of  Abraham 

>-M.  Cozzens. 

The  oral  arguments  of  the  eminent  counsel  who  appeared  before  us 
were  addressed  principally  to  these  subjects.  Numerous  other  points 
are  made  by  the  counsel  for  the  appellant  in  his  brief,  and  have  been 
fully  discussed  in  the  printed  arguments  upon  both  sides.  They  are 
minor  in  their  character,  and  we  think  involve  no  proposition  that  ad- 
mits of  doubt  as  to  its  proper  solution.  We  are  satisfied  with  the 
disposition  made  of  them  by  the  circuit  court,  and  shall  pass  them  by 
without  further  remark. 

At  the  common  law,  every  corporation  had,  as  incident  to  its  ex- 
istence, the  power  to  acquire,  hold  and  convey  real  estate,  except  so 
far  as  it  was  restrained  by  its  charter  or  by  act  of  parliament.  This 
comprehensive  capacity  included  also  personal  effects  of  every  kind. 

'  Statement  abridged.    Part  of  opinion  omitted. 
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The  Jus  disfonendi  was  without  limit  or  qualification.  It  extended 
to  mortgages  given  to  secure  the  payment  of  debts,  i  Kyd  Corp., 
69,  76,  78,  108;  Angell  &  Ames,  §  145;  2  Kent  Com.,  282;  -Rey- 
nolds V.  Commissioners  of  Stark  County,  5  Ohio  204;  White- 
water Valley  Canal  Co.  v.  Valette,  21  How.  414. 

A  mortgajge  for  future  advances  was  recognized  as  valid  by  the 
common -law.  Gardner~vi  Graham,  7  Vin.  Abr.  22,  pl.'~3.""""See 
also,  Brinkerhoff  v.  Marvin,  5  Johns.  (N.  Y.)  Ch-  320;  Lawrence  v. 
Tucker,  23  How.  14. 

It  is  beUe.ved-th.atJiie^are  held  valid  throughout  the  United  States, 
except  where  forbidden  by  therlocal  law. 

■~-Tire'"^4rot5"Tnrder-w"hTrfr-thH''i5iircompany  came  into  existence  made  '' 
it  "capable  in  law  of  purchasing,  holding  and  conveying  any  real  and  / 
personal  estate,  whenever  necessary  to  enable"  it  to  carry  on  its  busi-  ( 
ness :   but  it  was  forbidden  to  "mortgage  the  same,  or  give  any  lien 
tliereon  J'—- Xhis-...  disability  was  removed  bythe   later  act  of  1864,1 
which  expressly  conferred  the""pow^ before  withheld.      This  change' 
was  remedial,  and  the  cl  au  sewh  1  cfi"  gave  it  is,  therefore,  to  be  construed ; 
liberally  with  reference  to  the  ends  in  view. 

The  learned  counsel  for  the  appellant. insisted  that  a  mortgage  could 
be  competently  given  by  the  oil  company  only  to  secure  a  debt  in-  . 
curred  in  its  business  and  already  subsisting.  This,  we  think,  is  too 
narrow  a  construction  of  the  language  of  the  law.  A  thing  may  be 
within  a  statute  but  not  within  its  letter,  or  within  the  letter  and  yet 
not  within  the  statute.  The  intent  of  the  lawmaker  is  the  law.  The 
People  V.  Utica  Insurance  Co.,  15  Johns.  (N.  Y.)  358;  United  States 
v.  Babbit,  i  Black  55. 

The  view  of  the   court  in   Thompson  v.  New  York  and  Hudson 
River  Railroad  Co.,  3  Sandf.  (N.  Y.)  Ch.  625,  was   sounder  and 
better  law.     There  the  charter  authorized  the  corporation  to  build  a 
bridge.     It  found  one  already  built  that  answered  every  purpose,  and 
bought  it.    The  purchase  was  held  to  be  intra  vires  and  valid.  JHere 
_t]ie_ob[ect  of  the   authorization  is  to  enable  the  company  to  procure 
__the^eans  to  carry  oh  its  '^usmess._J^^jhould  it  be_  required  tg^go 
^to  deBt7~srot~ttTen"TM0tTow^_i^^  ^orrpwing  in  ad- 

vance and  shaping  its  affairs. accordingly ?  No  sensible  reason  to  tKe 
contrary  can  Be  given.  If  it  may  borrow  and  give  a  mortgage  for  a 
debt  antecedently  or  contemporaneously  created,  why  may  it  not  thus 
provide  for  future  advances  as  it  may  need  them .''  This  may  be  more 
economical  and  more  beneficial  than  any  other  arrangement  involving 
the  security  authorized  to  be  given.  In  both  these  latter  cases  the 
ultimate  result  with  respect  to  the  security  would  be  just  the  same  as 
if  the  mortgage  were  given  for  a  pre-existing  debt  in  literal  compli- 
ance with  the  statute.  No  one  could  be  wronged  or  injured,  while 
the  corporation,  whom  it  was  the  purpose  of  the  law  to  aid,  might  be 
materially  benefited.  Is  not  such  a  departure  within  the  meaning,  if 
not  the  letter,  of  the  statute  ?  There  would  be  no  more  danger  of 
the  abuse  of  the  power  conferred  than  if  it  were  exercised  in  the  man- 
ner insisted  upon.      The  safeguard  provided  in  the  required  assent  of 
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Stockholders  would  apply  with  the  same  efficacy  in  all  the  cases.  The 
object  of  the  loan,  the  application  of  the .  money,  and  the  restraints 
imposed  by  the  charter  in  those  particulars,  would  be  the  same 
whether  the  transaction  took  one  form  or  the  other.  According  to 
our  construction  the  company  could  give  no  mortgage  but  one  grow- 
ing out  of  their  business,  and  intended  to  aid  them  in  carrying  it  on. 
Jn  legal  effect  the  difference  betw;een  the  two  constructions  is_gne 
__m^re]x^_mpcie  aHd_  manner,  andjiot_of  substance. 

Such  securities  are"  not  contrary  to  the  law  or  public  policy  of  the 
state.  Many  cases  are  found  in  her  reported  adjudications  where 
both  judgments  and  mortgages  for  future  advances  have  been  sus* 
tained. 

Our  view  is  not  without  support  from  the  language  ofthe  statute, 
llthat  "every  mortgage  so  made  shall  be  as  valid  to  all  intents  and  pur- 
'/poses  as  if  executed  by  an  individual  owning  such  real  estate."     If 
( this  mortgage  had  been  given  by  individuals,  the  question  we  are  ex- 
amining doubtless  would  not  have  been  brought  before  us  for  consid- 
eration. 

When  a  deed  is  fatally  defective  for  the  want  of  a  sufficient  consider- 
ation to  support  it,  such  a  consideration  subsequently  arising  may  cure 
the  defect  and  give  the  instrument  validity.  Sumner  v.  Hicks,  3 
Black  532.  It  is  not  necessary  to  go  through  the  form  of  executing  a 
second  deed  to  take  the  place  of  the  first  one.  This  principle  applies 
to  the  mortgage  after  all  the  advances  had  been  made,  conceding  that 
it  had  before  been  invalid  for  the  reason  insisted  upon. 

The  statute  of  1864  neither  expressly  forbids  nor  declares  void  mort- 
gages for  future  advances. 

I  If  the  one  here  in  question  be  ultra  vires,  no  one  can  take  advan- 
tage of  the  defect  of  power  -  involved  but  the  state.  As  to  all  other 
parties  it  must  be  held  valid,  and  may  be  enforced  accordingly.  Sil- 
ver Lake  Bank  v.  North,  4  Johns.  (N.  Y.)  Ch.  370;  National  Bank 
V.  Mathews,  98  U.  S.  621.  In  the  latter  case  this  subject  was  fully 
examined. 

A  corporation  can  act  only  by  its  agents  If  there  were  any  such 
technical  defect  as  is  claimed  touching  the  execution  of  this  mort* 
gage,  it  has  been  cured  by  acquiescence  and  ratification  by  the  mort- 
gagor. 

No  one  else  can  raise  the  question.  All  other  parties  are  concluded. 
Gordon  v.  Preston,  i  Watts  (Pa.)  385. 

Where  money  had  been  obtained  by  a  corporation  upon  its  securi- 
ties, which  were  irregular  and  ultra  vires,  but  the  money  was  applied 
for  the  benefit  of  the  company,  with'the  knowledge  and  acquiescence 
of  the  shareholders,  the  company  and  the  shareholders  were  estopped 
from  denying  the  liability  of  the  company  to  repay  it.  And  the  same 
result  follows  where  such  securities  are  issued  with  the  knowledge  of 
the  shareholders,  so  far  as  the  money  thus  raised  is  applied  for  the 
benefit  of  the  company.  In  re  Cork  &  Youghal  Railway  Co.,  Law 
Rep.  4  Ch.  748. 

A  court  of  equity  abhors  forfeitures,   and  will  not  lend  its  aid  to 
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enforce  them.  Marshall  v.  Vicksburg,  15  Wall.  146.  Nor  will  it 
give  its  aid  in  the  assertion  of  a  mere  legal  right  contrary  to  the  clear 
equity  and  justice  of  the  case.     Lewis  v.  Lyons,  13  111.  ii7' 

The  second  point  to  be  considered  is  whether  the  mortgage  was  for 
the  debt  of  Cozzens  or  for  the  debt  of  the  oil  company.     «     «     * 

We  are  satisfied  beyond  a  doubt  that  it  was  the  debt  of  "the  oil 
company  and  not  his  debt  that  was  intended  to  be  secured  and  was 
secured  by  the  mortgage.     *     *     * 

Decree  afSrmed. 

Note.  As  to  power  to  mortgage  property :  1830,  Jackson  v.  Brown,  6  Wend. 
590 ;  1832,  Leggett  v.  N.  J.  M.  &  B.  Co.,  1  Saxt.  Oh.  (N.  J.)  541, 23  Am.  Dec.  728 ; 
1833,  Gordon  v.  Preston,  1  Watta  (Pa.)  385,  26  Am.  Bee.  75;  1852,  Susque- 
hanna, etc.,  Co.  V.  Gen'l  Ins.  Co.,  3  Md.  305,  56  Am.  Dec.  740;  1867,  Hendee 
V.  Pinkerton,  14  Allen  (Mass.)  381;  1887,  Warfleld  v.  Marshall  Co.,  72  Iowa 
666,  20  Am.  St.  Eep.  263;  1892,  Evans  v.  Boston  Heating  Co.,  157  Mass.  37; 
1894,  Benbow  v.  Cook,  115  N.  C.  324,  44  Am.  St.  Eep.  454;  1896,  Ashley  Wire 
Co.  V.  Illinois  Steel  Co.,  164  111.  149,  56  Am.  St.  Rep.  187;  1898,  First  Nat'l 
Bank  V.  Winchester,  119  Ala.  168,  72  Am.  St.  Eep.  904;  1899,  New  Britain 
Nat'l  Bank  v.  Cleveland  Co.,  158  N.  Y.  722,  53  N.  E.  Rep.  1128;  1899,  G.  V.  B. 
Mining  Co.  v.  First  Nat'l  Bank,  96  Fed.  Rep.  (C.  0.  A.) 23;  1899,  Rutherford, 
etc.,  Elec.  Co.  v.  Franklin  Trust  Co.,  58  N.  J.  Eq.  584,  43  Atl.  Eep.  1098;  1900, 
Citizens'  State  Bank  v.  McGraft  Lumber  Co.,  122  Mich.  573,  81  N.  W.  Eep. 
567. 


See.  312.     (f)   Franchise. 

I .    Not  without  special  authority. 

1302.  "^,oyf)l  fr''"'^himfi  nr^fir  r''??ihy  nssiffnpen^r,^ithQut  special 
words  in  thp^^jfliSlCTiBiCf' ' — ■?^''  warranto  against  John  Arunde~aTia 
asked  Enniby  what  warrant  he  held  a  market  once  a  week  and  a  fair 
twice  a  year  in  his  manor  of  C.  Answer — held  by  descent  from  our 
father  who  was  enfeoffed  by  Walter  de  Ralegh  of  the  manor  of  C. 
with  appurtenances,  to  whom  King  John  granted  the  franchises:- 
Held  a.s  above. — Y.  B.  30  Ed.  I,  220,  Cornish  Iter. 

See  Fietsam  v.  Hay,  122  111.  293,  3  Am.  St.  Rep.  493,  supra, 
p.  141,  §  25,  and  note;  Memphis  &  L.  R.  R.  Co.  v.  R.  Commrs.,  ii2 
U.  S.  609,  supra,  p.  143,  §  26. 

Note.  See  note,  supra,  p.  157;  also,  1895,  Bank  v.  Fanning,  170  Pa.  St  1- 
1897,  State  v.  Anderson,  97  Wis.  114;  1898,  Central  Trust  Co.  v.  W.  N.  C  E 
Co.,  89  Fed.  Rep.  24;  1899,  Michigan  Telephone  Co.  v.  St.  Joseph,  121  Mich. 
502,  80  N.  W.  383,  80  Am^  St.  Rep!  520.  contaia.  ) '^-'-7 ' 
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?®ele.^313.M'2.    Theory  of  a  sale,  when  authority  to  convey  fran- 
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\_^uo  warranto  against  defendants,  as  claiming  to  be  the  P.,  F.  W. 
&  C.  Railway  Co.  in  Ohio,  without  authority.  The  O.  &  P.  Co., 
by  propei-  authority  from  Pennsylvania  and  Ohio,  had  built  a  railroad 
from  Pittsburg  to  Crestline,  Ohio;  the  O.  &  I.,  by  authority  of  Ohio 
and  Indiana,  from  Crestline,  Ohio,  to  Ft.  Wayne,  Ind.;  and  the  F. 
W.  &  C,  by  authority  of  Indiana  and  Illinois,  from  Ft.  Wayne  to 
Chicagb.  These  three  roads,  by  proper  authority  from  each  of  the 
states,  were  duly  consolidated  into  the  P.,  F.  W.  &  C.  Railroad  Co., 
and  a  certificate  of  its  organization,  according  to  the  law^s  of  Ohio 
filed  with  secretary  of  state  of  Ohio,  as  required.  This  company 
issued  its  bonds  as  authorized,  but  made  default  in  payment  of  interest 
thereon,  whereupon  procee(Jings  to  foreclose  the  mortgages  securing 
the  bonds  were  had  in  the  proper  courts,  and  a  sale -made  in  1861  to 
Lanier  et  al.,  as  trustees  for  the  creditors,  "of  said  railroad  and  the 
property  and  franchises  connected  therewith."  Lanier  and  his  asso- 
ciates became  duly  incorporated  under  the  laws  of  Pennsylvania,  In- 
diana and  Illinois,  as  the  P.,  F.  W.  &  C.  Railway  Co.,  and  Lanier 
et  al.  conveyed  by  deed  all  the  property  and  franchises  pertaining  to 
the  P.,  F.  W.  &  C.  Railroad  Co.  Afterward,  in  1863,  this  P.,  F. 
W.  &  C.  Railroad  Co.  conveyed  by  deed  properly  executed  its  '.'fran- 
chise to  be  a  corporation,"  in  conformity  with  the  law  of  Ohio,  to 
the  P.,  F.  W.  &  C.  Railway  Co.,  and,  under  this  conveyance,  the 
■latter  company  claimed  to  have  become  a  legal  and  valid  corporation 
in  Ohio.] 

Welch,  C.  J.   *  *  *   The  questions  to  be  decided,  therefore,  are: 

I.  Is  the  Pittsburg,  Fort  Wayne  and  Chicago  Railway  Company 
a  corporation  of  Ohio?  2.  If  not  such  corporation,  has  it  the  right 
and  power,  as  a  foreign  corporation,  to  own,  operate  and  maintain  its 
road  in  Ohio,  and  for  that  purpose  to  use  and  enjoy  the  privileges 
and  franchises  specified  in  the  information?  We  will  consider  these 
two  questions  in  their  order. 

I .    Are  the  defendants  an  Ohio  corporation  ?  • 

Their  claim  is,  that  the  consolidated  company,  the  Pittsburg,  Fort 
Wayne  and  Chicago  Railroad'  Company,  was  an  Ohio  corporation, 
and  that  its  charter,  "its  franchise  to  be,"  or  right  of  existence,  has 
passed  to,  or  become  vested  in  the  defendants,  by  virtue  of  the  deed 
made  under  the  act  of  April  4,  1863.     Unless  this  act,  and  the  deed 

'  Statement  of  facts  ahridge.d.    Arguments  omitted.    Only  part  of  opinion 
given. 
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made  under  it,,  are  sufficient  and  effectual  so  -to  transfer  or  vest  the 
charter  of  the  consolidated  company,  it  is  quite  unnecessary  to  in- 
quire whether  that  company  was,  or  is,  a  legal  corporatidn  of  Ohio, 
and  we  are  saved  the  necessity  of  considering  the  various  questions 
made  and  argued  by  counsel,  touching  the  legality  of  the  consolida- 
tion, and  of  the  proceedings  preliminary  and  antecedent  thereto. 
Assuming,  then,  for  the  present,  what  I  believe  to  be  the  fact,  that 

•  the  Pittsburg,  Fort  Wayne  and  Chicago  Hatlroad  Company  was, an 
Ohio  corporation,  did  its  charter  pass  to  or  vest  in  the  defendants,  by 
virtue  of  the  deed  and  act  of  1863,  and  thus  constitute  the  defend- 
ants, or  rather  thus  constitute  the  Pittsburg,  Fort  Wayne  and  Chicago 
Railway  Company,  an  Ohio  corporation  ? 

That  a  corporation  can,  when  authorized  by  law,  so  to  do,  transfer, '' 
sell,  or  convey  its  charter  o'nrancEise  to  be  a  corporation,  and  thus' 
vest  it  in  others,  seems  to  be  quite  well  settled  by  judicial  decisions.  \ 
And  we  have  no  objections  to  make  to  this  proposition  of  law,  except^ 
it  may  be  to  the  form  of  stating  it.  ^JFhe  real  transaction  in  all  such 

^Cflses  of  transfer,  sale,  or  rnnvpya^^'e^  in  le^al  effect,  is  nothing  more,.. 
Qi-lass,  and  nothing  other,  than  a  surrender_or_abandonment  of  .±he  "^ 

_^oL(Lcharterby_^the  corpora|orSj_an^ji_grant.^gjg2j;2_of  a  similar  char-  J 
ter  to  the  so-called  transferees  or  jjurchasers.      To  look  upon  it  in 
any  other  light,  and  to  regard  the  transaction  as  a  literal  transfer  or 
sale  of  the  charter,  is  to  be  deceived,  we  think,  by  a  mere  figure  or 
form  of  speech.      The  vital  part  of  the  transaction,  and  that  without 
which  it  would  be  a  nullity,  is  the  law  under  which  the  transfer  is 
made.      The  statute  authorizing  the  transfer  and  declaring  its  effect,'*? 
is  the  grant  of  a  new  charter~coucKe3TrPfew;2TOrd;sj^^ 
iect  irpondondition  of  thg_  surrender  or  abandonrnent  of  the  old  char- 
ter;  and~tHe"deed  of  tran^sf^x.  is  to  be  j-egarded  as  mere  evidence  of  \ 
the  surrender  or  abandonment.      According  to  our  understanding  of 
the  cases  cited  by  counsel  for  the  defendants  in  support  of  the  doc- 
trine of  the  transferability  of  such  charters,  this  is  the  view  enter- 
tained wherever  the  courts  have  spoken  directly  of  the  legal  effect 
of  such  .conveyances.    And  such  seems  to  be  the  view  taken  by  coun- 
sel themselves.     For  they  say,  among  other  things:  J 'If  the  corpora- 
tors  ('of    theold    company')  c^w  fit-^    nobody  ^«7niilH    gnAcHrvn    ^-io^^X^ 

right  to •fltsSSTve  thp  "1^1  rorporafion  and  surrender  their  franchise  to      - 
the  state,  and  no  question  could  be  made  of  the  right  of  the  state,  by 

•^j^neral  Jaw,  to  provide  tor  conferring  it  upon  the  purchasers  of  their 

'property. ' '  And  the  counsel  add:  "That  is  'What,  m  ejj-ect^  is  aone 
by  this  act,"  the  act  of  1863.  AVe  agree  to  this  proposition  of  coun- 
sel, with  a  single  proviso.  We  think,  with  them,  that  '■Hhat  is  what, 
in  effect,  is  done,"  provided  anything  is  constitutionally  and  effectu- 
ally done. 

In  other  words,  the  legislature  of  Ohio,  by  the  act  of  1863,  have 
grarlted-to- the— def-eHdaHts-a-~clrarter~of  incorporation  simirar^fo  that 

vheK~'by^he-pittsbicrrg,  Fort  Wayne" and"UKicago 'RailroaclrVIvmpany , 
^^?5??ftfe(3?-ther- legislature, "at"'  the'date  pf'the  "act,~had  constifjjHonal 

power  to  grant  such  a  charter,  and  provided  the  requirements  of  the 
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.^t  have  been  complie'd  with  by  the  parties^  It  matters  not  if  we  re- 
gard  the  charter  granted^as'laentical  with  the  one  surrendered — a 
something  which  really  passes  from  the  old  or  defunct  corporation 
into  the  hands  of  the  legislature,  and  thence  to  the  new  organization. 
JfJiere  must  be  at  the  time  constitutional  power  in  the  legislature,  not 
jonly  to  receive^JuTalsoTo  reiFsue  the  charter]  ItiniIsf^a:STlirougli" 
legisTanv^e~I5affd§~bEfDT«~it-€»H--4ftke~iife~Tn— a  new  organization.  It 
comes  into  their  hands  the  work  and  offspring  of  the  old  constitution, 
but  it  goes  out  again,  if  at  all,  as  the  work  and  offspring  of  the  new 
one,  and  subject  to  all  its  requirements  and  limitations. 

By  the  present  constitution  of  Ohio,  the  power  of  the  legislature 
V  to  grant  charters  of  incorporation  is  subjected  to  important  limitations, 
which  did  not  exist  under  the  constitution  of  1802.  One  of  these  is, 
that  the  grant  must  be  made  by  a  general  law;  another  is  that  the 
charter  must  be  subject  to  alteration  and  revocation  by  the  legislature ; 
and  a  third  is,  that  the  grant  must  be  made  in  some  such  form  as  will 
ubject  the  stockholders  to  individual  liability,  to  at  least  a  certain 
xtent,  for  the  debts  of  the  corporation.  The  claim  upon  the  part 
f  the  state  is  that  the  act  of  April  4,  1863,  is  in  violation  of  these 
several  provisions  of  the  constitution;  or,  if  the  act  will  admit  of  a 
construction  consistent  with  these  provisions,  then  the  claim  is  that 
the  provisions  and  requirements  of  the  act,  taken  in  their  proper  and 
constitutional  sense,  have  not  been  conformed  to  by  the  parties. 

We  have  no  hesitation  in  holding  that  the  act  of  1863  is  not  liable 
to  the  objection  that  it  is  a  "special  act."  It  is  a  "general  law,"  in 
our  judgment,  within  the  meaning  of  article  i,  section  2,  of  the  con- 
stitution. In  so  holding  we  merely  repeat,  in  substance,  what  has 
been  heretofore  decided  by  this  court  in  Cricket  v.  The  State,  18 
Ohio  St.  9;  Welker  v.  Potter,  18  Ohio  St.  87. 

The  objection,  that  if  the  defendants  did  thus  acquire  a  charter  un- 
der the  act  of  1863,  that  charter  would  not  be  subject  to  alteration  or 
repeal,  has,  in  effect,  been  answered  in  what  is  said  above.  If  the 
charter  thus  acquired  is  to  be  regarded  in  law  as  identical  with  the 
charter  of  the  reorganized  company,  and  not  as  a  new  charter  issuing 
directly  from  the  legislature ;  and  if,  in  like  manner,  the  charter  of 
the  reorganized  company  is  to  be  regarded  not  as  a  legislative  grant 
made  to  it,  but  as  a  grant  directly  from  the  original  companies  so  con- 
solidated, then  it  may  be  time  that  the  charter  would  be  unalterable 
and  irrevocable,  and  the  act  of  1863  be  unconstitutional  on  that 
ground.  But,  as  we  have  already  said,  such  is  not  the  law  of  the 
case,  and  the  charter,  if  so  vested,  would  remain,  as  other '  charters 
granted  under  the  present  constitution,  liable  to  amendment  and  re- 
peal by  the  legislature. 

But  the  trouble  in  defendants'  case  arises  when  we  attempt  to  rec- 
oncile their  claim  that  they  are  an  Ohio  corporation  under  the  act  of 
1863,  with  the  third-named  limitation  in  the  constitution— the  limita- 
tion in  regard  to  individual  liability.  .  Under  the  present  constitution 
the  legislaturejirejjowerless  to  grant  a  charter  to  any  aucE"  corpora- 
^on,"TmTess the  granTlS'made In'SformTEaFwill  secure  the  individual 


§  313  POWER  TO   ALIENATE.  I08S 

Jiability  of  its  stockholders  for  the  debts  of  the  corporation,  at„isask— 
to  the  amount  o'l  their  stock  over  anTaboye  their  subscription.  This 
liability  iSay  be'secured  by  an  express  provision  in  the  act  of  incou- 
poration.  Where  it  is  to  exceed  the  amount  of  the  stock,  it  must  be 
secured  in  that  form.  In  the  absence  of  any  such  provision  in  the  • 
act  of  incorporation,  I  presume  this  provision  of  the  constitution  would 
enter  into  and  form  part  of  the  act  of  incorporation,  and  to  that  ex- 
tent execute  itself.  In  either  case,  however,  the  act  of  incorporation, 
the  grant  of  the  charter,  must  be  in  some  such  form  as  will  secure 
this  liability.  It  must  require  of  the  individuals  availing  themselves 
of  its  provisions  some  acts  as  such,  under  and  in  pursuance  of  it,  as 
will  subject  them  individually  to  its  provisions,  or  to  this  provision  of 
the  constitution  in  regard  to  liability.  If  it  fails  to  do  this,  it  is  simply 
unconstitutional  and  void. 

VThe  act  of  186;:^,  under  which  the  defendants  claim  title,  contains 
no  provision  imposing  liability  upon  individuals""wEo  tnaybecome 
stockholders  under  it.      Whether  tne  act,  properly  interpretetfj3oe§T^ 

■Tloer noT  require  of  the  persons  becoming  incorporated  under  its  pro- 
visions, acts  or  proceedings  which  will  secure  their  individual  liability 
as  stockholders,  is  totally  immaterial  to  the  present  case.  Because,  if  1 
it  is  to  be  interpreted  as  requiring  such  acts — namely,  an  organization 
of  individuals  under  the  act,  such  as  is  required  by  the  act  of  April 
II,  1861  ;  a  deed  to  be  made  to,  and  accepted  by  them,  or  a  taking oi. 
stock  by  them  in  the  company  thus  organized — then  the  defendants 
have  put  a  wrong  interpretation  upon  the  act,  and  have  failed  to  comA 
ply  with  its  provisions.  On  the  other  hand,  if  they  have  rightly  in- 
terpreted  the  act,  then  the  act  itself  is  unconstitjitional  and  void,  for  the  1 

'wanFof  adequate  provisions"  to' secure  the  Jndiyidual 
holders"  beconiirig^  in'5orp5?Steg^uriHer  its  prQy.ial£insn  presume  it  is 
not  claimed  onbehalf  of  'd'eiendants  that  they  have  done  any  act,  by 
way  of  organization,  the  taking  of  stock,  or  the  acceptance  of  the  deed 
made  under  the  act  of  1863,  which  subjects  them,  as  individuals,  to 
any  liability  whatever  beyond  that  incurred  by  becoming  members  of 
the  foreign  company.     They  never  .organized  under  the  Ohio  act  ;V 

^tlieir  organization  was  coteptetejbefore  it_was  passed.  ~"TKyj£ooFno^ 
stock  under  thelJtrio~act ;  their  stock  had  already  been_taken  under  / 

"fHePennsylvania  act.  "  Nor  was  the   deed   madf-  ta._pr  accep'ted~By_  1 
th£m4^it;w^s.~iHajdjeJOj_aii3[jLCMpited^byJl^^^  which  they  ' 

yeere__niemb,ers.  As  such  corporatidn  it  had_  no  poweTTby^any  'act 
whate¥e*=,  -t©--pl«dge~tiie__m3mHtji'aT'naBITity  of  its  stocRTioIdersr~"~The 
powers  of  a  corporation  are  limrte3^"EoTHe  commofTpropertyand  com- 
mon interests  of  the  organization.  Over  these,  and  within  the  scope 
and  purpose  of  its  organization,  a  majority  of  its  members,  acting 
through  and  by  its  officers  and  agents,  can  exercise  dominion  and  con- 
trol, and  bind  its  individual  members.  Beyond  this  common  fund 
and  outside  this  scope,  the  corporation,  as  such,  is  powerless  to  bind 
its  individual  members.  In  some  cases  it  has  been  found  very  diffi- 
cult to  determine  the  exact  line  between  what  may  be  done  by  a  ma- 
jority of  the  corporators,  thus  acting  by  and  through  common  agents, 
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and  what  can  only  be  effected  by  the  individual  consent  of  each  and 
all ;  but  no  difficulty  of  the  kind  can  occur  in  solving  questions  of  in- 
dividual liability.  There  tbe  line  is  distinctly  drawn  and  marked. 
The  contract  by  which  he  becomes  such  member  fixes  the  boundary 
"between  the  interests  of  the  stockholder  and  those  which  are  embarked 
in  the  common  enterprise,  and  thus  subjected  to  the  common  control. 
And  this  contract,  be  it  express  or  implied,  must  be  interpreted  in  the 
light  of  the  law  as  it  existed  at  the  time,  and  under  which  the  organ- 
ization is  had.  The  private  interests  and  rights  of  the  stockholder, 
not  by  this  contract,  or  some  subsequent  individual  act  of  his,  placed 
in  the  common  fund,  or  subjected  to  the  corporate  control,  are  as 
completely  outside  the  reach  and  power  of  the  corporation  as  are  the » 
property  and  rights  of  strangers. 

The  element  of  individual  liability  must  be  ingrafted  upon  the 
stock  by  the  law  under  which  the  organization  is  had,  or  the  stock  is 
taken,  and  by  virtue  of  that  organization  or  taking,  or  else  by  some 
subsequent  individual  assent  oi  the  stockholder;  otherwise  he  stands 
liable  for  no  more  than  the  amount  which,  by  his  contract  with  the 
company,  he  has  agreed  to  contribute  to  the  common  fund. 

In  this  view  of  the  case,  it  plainly  follows,  that  the  defendantsjxaxe 
not  become  members  of  an_Ohio_corporation,'~^created  under  the  pres- 
ent corgtitutibn  ot'TRe  state,  for  the  reas6n~  tHat"fBeY~have'never  sub- 
jected  them^efaeft-to^he  individual  liability  which  it  imposes  on  stock- 
hoiders ,  and  which  iffflaTcg?TlTt'~!TigTspensaT?Teeleggn"t  in  the  creation 
of  ^_l,such  corporations.  Either  the  defendants  have  misinterpreted 
the  act  of  iSSj^"'3n3'  wholly  failed  to  conform  to  its  provisions,  or,  if 
they  have  rightly  interpreted  it,  as  authorizing  the  bestowment  of  a 
charter  upon  a  foreign  corporation,  without  securing  any  individual 
liability  of  its  stockholders,  then  the  act  itself  is  unconstitutional  and 
void.  In  either  alternative  the  defendants  are  no  legal  corporation  of 
Ohio.  It  is  unnecessary,  therefore,  to  inquire  whether  their  charter 
as  a  corporation  of  Pennsylvania,  gives  them  authority,  as  such  cor- 
poration, to  accept  an  additional  charter  from  another  state ;  or 
whether,  if  they  have  such  authority,  it  is  competent  for  another 
state,  not  having  a  constitution  like  ours,  thus  to  grant  them  a  second 
charter — that  is,  to  make  the  grant  directly  to  the  corporation,  eo 
'^fl»tnine,  and  not  to  the  individuals  composing  it.  If  we.  concede  both 
the  authority  to  accept  a  second  and  foreign  charter,  and  the  general" 
power  of  another  state  in  this  manner  to  make  the  grant,  it  is  enough 
for  the  present  case  to  say,  that  the  power  in  question  has  been  de- 
nied to  the  legislature  of  Ohio  by  her  present  constitution. 

[On  the  second  question  the  court  held  that  the  company,  as  a  for- 
eign corporation,  had  a  right  under  the  Ohio  laws  to  maintain  and 
operate  its  road  in  Ohio.] 

Judgment  oj  ouster  as  to  being  an  Ohio  corporation. 

note.  See,  1845,  Baboock  v.  Western  R.  Corp.,  9  Mete.  (Mass.)  553,  4a 
Am.  Dec.  411;  1857.  Phillips  v.  Winslow,  etc.,  Co.,  18  B.  Mon.  (Kv.)  431,  68  , 
Am.  Dei.  729;  1864,  Shamokin  Valley  R.  Co.  v.  Lawrence,  47  Pa.  St.  465,  8S 
Am.  Dec.  552;  1874,  Metz  v.  Buflalo,  etc.,  R.  Co.,  58  N.  Y.  61,  17  Am.  R.  201;. 
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1876,  Morgan  v.  Louisiana,  93  U.  S.  217 ;  1884,  Memphis,  etc.,  R.  Co.  v.  R. 
Commrs.,  112  U.  S.  609,  supra,  p.  143;  1885,  Chesapeake,  etc.,  R.  Co.  v.  Miller. 
114  U.  S.'176;  1887,  Lawrence  v.  Morgans'  L.  &  T.  R.,  etc.,"Co.,  39  La.  Anni 
427,  4  Am.  St.  E.  265;  1889,  Gulf,  etc.,  R.  Co.  v.  Newell,  73  Texas  334,  15  Am. 
St.  788. 


ARTICLE    V.       POWER    TO    ACT    IN    A    PERSONAL    RELATION. 

See.  314.      i.    Power  to  take  as  trustee. 

MR.  JUSTICE  STORY  in  VIDAL  Et  al.  v.  GIEAED'S  EXECUTORS.' 

1844.    In  the  Supreme  Court  of  the  United  States.    2  How- 
ard (43  U.  S.)  126-201,  on  pp.  187,  188. 

[Stephen  Girard,  in  his  will,  bequeathed  to  the  city  of  Philadelphia 
certain  real  and  personal  estate  for  the  erection  and  support  of  a 
college,  upon  the  trusts,  and  for  the  uses  designated  in  the  will.  The 
city,  by  its  charter,  was  capable  in  law  to  have,  purchase,  take,  re- 
ceive, possess  and  enjoy  lands,  tenements  and  hereditaments,  liberties, 
franchises  and  jurisdictions,  goods,  chattels  and  effects  to  them  and 
their  successors  forever,  or  for  any  other  or  less  estate,  without  any 
limitation  as  to  value,  amount  or  purpose.  The  heirs  objected  to  the 
will,  and  claimed,  among  other  things,  that  the  corporation  ccfuld  not 
take  as  trustee.] 

I^ari  of  Mr.  Binney's  argument.,  p.  148. 

The  old  doctrine  was  that  a  corporation  could  not  be  seized  to  a 
use.     Sugden  on  Uses,  10. 

But  it  has  been  since  settled  that  a  corporation  may  be  a  trustee.  If 
it  receives  a  deed,  the  legal  estate  will  pass,  provided  the  statutes  of 
mortmain  do  not  prohibit  it.  If  the  trust  is  void,  equity  will  decree 
a  reconveyance ;  but  this  can  not  be  necessary,  unless  the  legal  estate 
had  passed.  And  if  a  corporation  is  incapable  of  executing  the  trust, 
equity  will  appoint  some  person  who  is  not.  i  Saunders  on  Uses, 
346,  349;  Willes  on.  Trustees,  31;  Levin  on  Trusts,  10,  11 ;  2 
Thomas's  Co.  Litt.,  706,  note;  i  Cruise  Dig.,  403,  tit.  12,  Trust, 
ch.  I,  §  89.  y 

Also,  that  a  corporation  may  be  a  trustee.  2  Vern.,  411 ;  2  Bro. 
P.  C,  370;   7  Bro.  P.  C,  235. 

Where  a  corporation  abused  a  trust  and  was  dismissed,  see  3  Bro. 
Ch.  Cas.,  171,  371;  4  Ves.,  453;  2  Bro.  Ch.  Cas.,  46;  i  Bro.  Ch. 
Cas.,  467;  14' Bro.  Ch.  Cas.,  253;  12  Mass. '5^7;  17  Serg.  &  R. 
(Pa.)  89;   3  Rawle  (Pa.)  170. 

The  cases  in  12  Mass.  547  and  17  Serg.  &  R.  (Pa.)  89  may  not 
appear  at  first  to  sustain  the  doctrine,  but  the  cases  are  right.  That 
of  3  Rawle  (Pa.)  170  is  very  much  like  the  present,  and  establishes 
the  doctrine,  that  if  the  trust  is  for  the  welfare  of  the  corporation,  it 
may  take  it. 

'  Only  that  part  of  the  opinion  relating  to  a  corporation's  power  to  take  as 
trustee  is  given. 
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Story,  Justice.  Now,  although  it  was  in  early  times  held  that  a 
corporation  could  not  take  and  hold  real  or  personal  estate  in  trust 
upon  the  ground  that  there  was  a  defect  of  one  of  the  requisites  to 
create  a  good  trustee,  viz.,  the  want  of  confidence  in  the  person; 
yet  that  doctrine  has  been  long  since  exploded  as  unsound,  and  too 
artificial ;  and  it  is  now  held,  that  where  the  corporation  has  a  legal 
capacity  to  take  real  or  pdrsonal  estate,  there  it  may  take  and  hold  it 
upon  trust,  in  the  same  manner  and  to  the  same  extent  as  a  private 
person  may  do.  It  is  true  that  if  the  trust  be  repugnant  to,  or  incon- 
sistent with  the  proper  purposes  for  which  the  corporation  was  created, 
that  may  furnish  a  ground  why  it  may  not  be  compellable  to  execute 
it.  But  that  will  furnish  no  ground  to  declare  the  trust  itself  void,  if 
otherwise  unexceptionable ;  but  it  will  simply  require  a  new  trustee 
to  be  substituted  by  the  proper  court,  possessing  equity  jurisdiction  to 
enforce  and  perfect  the  objects  of  the  trust. 

Note.  See,  1826,  Greene  v.  Dennis,- 6  Conn.  293,  16  Am.  Dec.  58  (requires 
special  charter  authority  to  be  trustee) ;  1842,  Commissioners  v.  Walker,  6 
Howard  (Miss.)  143,  88  Am.  Dec.  433;  1858,  Bell  County  v.  Alexander,  22 
Texas  351,  73  Am.  Deo.  268;  1889,  Minnesota  Loan  &  Trust  Co.  v.  Beebe,  40 
Minn.  7;  1897,  White  v.  Eice,  112  Mich.  403. 


Sec.  31*5.     2.  Power  to  act  as  administrator  or  executor. 

FIDELITY  INSUEANCE,  TETJST,  Etc.,  CO.  v.  D.  G.  NIVEN.' 

1878.     In  the  Court  of  Errors  and  Appeals  of  Delaware. 
5  Houston's  (Delaware)  Reports,  416-432,    i  Am.  St.  150. 

The  ruling  of  the  court  below  in  the  case  and  now  assigned  for 
error  in  this  court  was  that  by  the  laws  of  this  state  no  corporation 
aggregate,  whether  incorporated  by  the  legislature  of  this  state  or  of 
any  other  state,  can  be  appointed  an  administrator  in  this  state  or  can 
sue  as  an  administrator  in  the  courts  of  this  state. 

Wales,  J.  *  *  *  Secondly,  it  is  objected  that  by  the  common 
law  the  plaintiff  is  not  capable  of  being  an  administrator.  Blackstone, 
among  the  disabilities  of  a  corporation,  includes  its  inability  to  be  an 
executor  or  administrator,  "for  it  can  not  take  an  oath  for  the  due  execu- 
tion of  the  office."  i  Bl.  Com.,  477.  In  Bacon's  Ab.,  Tit.  Executors 
and  Administrators,  2,  the  same  doctrine  is  laid  down  on  the  sarne 
ground,  but  under  a  semble,  and  with  these  additional  reasons :  First, 
because  corporations  can  not  be  feoffees  in  trust  for  the  use  of  others ; 
and,  second,  because  they  are  a  body  framed  for  a  special  purpose. 
When  the  reason  of  a  rule  ceases,  so  does  the  rule  itself.  The  plaint- 
iff is  not  required  to  take  an  oath.  It  has  been  incorporated  or 
"framed   for  the    special    purpose"    of  acting  in  the   character  and 

'  Arguments  omitted.  Only  part  of  opinion  relating  to  capacity  of  corpora- 
tion is  given. 
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capacity  in  which, it  has  come  into  court;  and  it  is  now  well  and  long 
established  that  a  corporation  may  be  a  trustee  in  the  same  manner  as 
an  individual,  not  only  of  real  estate,  but  of  personal  property,  to  the 
same  extent  as  private  persons.  Hill  on  Trustees,  48  (and  cases  cited 
in  the  note).  Says  Toller:  "It  now  seems  settled  that  corporations 
can  be  executors,  and  that  on  their  being  so  named  they  may  appoint 
persons  styled  syndics  to  receive  administration  with  the  will  an- 
nexed, who  are  sworn  like  all  other  administrators.  Such  corpora- 
tions as  can  take  the  oath  of  an  executor  are  clearly  competent,"  as, 
for  instance,  a  corporation  sole.  Toller  on  Exes.,  30.  There  is,  then, 
no  inherent  disability  or  disqualification  belonging  to  a  corporation  as 
such  which  excludes  it  from  acting  as  an  administrator,  and  it  may 
accept  the  office  if  not  prohibited  by  its  charter,  or  forbidden  by 
statute,  whenever  from  the  objects  of  its  incorporation  and  the  nature 
of  its  business  it  may  becorne  necessary  and  proper,  and  it  is  able  to 
comply  with  the  conditions  prescribed  by  law  as  to  giving  bond,  etc. 
Practically,  the  position  of  the  plaintiff  is  meritorious  and  unob- 
jectionable. With  the  express  power  contained  in  its  charter  to  re- 
ceive the  appointment  of  administrator,  and  with  its  capital  stock 
pledged  as  the  security  required  for  the  faithful  performance  of  its 
duties,  it  brings  an  action  in  its  representative  capacity  for  the  recovl 
ery  of  a  debt  due  to  its  intestate,  and  is  met  at  the  outset  by  technica- 
rules,  which,  whatever  may  have  been  the  reason  of  their  origin  and 
adoption,  have  either  become  obsolete  or  have  been  so  modified  and 
relaxed  as  to  be  no  longer  of  general  application.  The  execution  of 
the  bond  would,  at  the  best,  amount  to  little  more  than  a  form,  and 
be  without  substantial  benefit  or  necessity ;  but  still  the  defendant  is 
entitled  to  it,  if  it  is  insisted  upon,  and  the  plaintiff  has  a  full  and 
lawful  power  to  execute  it  as  it  would  have  to  make  or  indorse,  a 
promissory  note,  or  accept  a  bill  of  exchange,  or  to  execute  any  other 
description  of  bond  which  may  be  fairly  and  legitimately  considered 
as  necessary  and  proper  in  the  usual  course  of  its  business.  It  has 
not  been  made  to  appear  in  what  manner  the  interests  of  this  state  or 
of  its  citizens  would  be  impaired,  or  in  what  way  its  policy  would  be 
invaded  or  subverted,  by  sustaining  the  plaintiff's  action.  Admitting 
that  a  corporation  may  be  unable  to  act  as  an  original  administrator 
under  the  provisions  of  the  general  statute,  it  does  not  follow  that  it 
may  not  be  recognized  as  a  foreign  administrator  on  the  production  of 
letters  duly  authenticated  and  giving  bond.  The  word  "persons" 
may  extend  to  and  include  bodies  corporate  and  politic  as  well  as  in- 
dividuals. Amend.  Code,  ch.  5.  If  the  plaintiff  can  give  the  bond, 
it  does  all  that  the  law  requires.  The  rights  of  our  citizeris  will  not 
be  endangered,  their  property  rendered  less  secure,  or  the  idignity  of 
the  state  be  diminished.  If  the  policy  of  the  state  is  to  be  inferred 
from  the  history  of  its  legislation,  the  act  of  the  general  assembly  of 
Delaware  of  April  9,  1873,  incorporating  a  company  for  the  special 
purpose,  among  others,  of  acting  as  administrator  would  be  conclusive 
of  that  question.      14  Del.  Laws,  714.     *     *     * 

Reversed.  , 

69— WiL.  Oas. 
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See,  to  same  effect,  1885,  Camden  S.  D.  &  T.  Co.  v.  Ingham,  40  N.  J.  Eq.  3; 

1889,  Minnesota  Loan  &  Trust  Co.  v.  Beebe  et  aL,  40  Minn.  7,  holding  that  a 
law  authorizing'corporations  to  be  guardians,  was  valid  and  they  could  so  act; 

1890,  Col^jnan's  Admr.  v.  Parrott,  17  Ky.  L.  Rep.  814,  37  A.  &  E.  C   0  1. 
See  note,  32  A.  &  E.  C.  C,  p.  2. 


Sec.  316.     3.   Power  to  act  as  agent,  or  attorney  in  fact. 

"W.  M.  KILLINGSWOETH,  Appellant,  v.  THE  PORTLAND  TRUST  CO., 
OF  OREGON,  Respondent.! 

1890.     In  the  Supreme  Court  op  Oregon.     18  Oregon  Reports 
351-356,  17  Am.  St.  Rep.  737,  32  A.  &  E.  C.  C.  33. 

Lord,  J.  This  is  an  action  to  recover  damages  for  failure  of  the 
defendant  to  execute  and  deliver  to  the  plaintiff  a  conveyance  of  cer- 
tain premises,  pursuant  to  an  agreement  to  that  effect.  The  defendant 
denies  this,  and  alleges  as  the  attorney  in  fact  of  one  Deborah  H.  In- 
gersoll,  in  compliance  with  said  agreement,  that  it  did  execute  and 
tender  to  the  plaintiff  a  conveyance  of  said  premises,  etc.,  and  now 
brings  it  into  court  and  deposits  it  for  the  plaintiff,  and  that  plaintiff 
refuses  to  accept  the  same.  To  this  the  plaintiff  demurred  on  the 
ground  that  the  same  does  not  state  facts  sufficient  to  constitute  a 
cause  of  defense  to  the  cause  of  action  alleged.  The  point  raised  by 
the  demurrer  is:  Can  the  defendant,  a  corporation,  execute  a  deed  of 
conveyance  of  real  property  as  the  attorney  in  fact  of  another  ?  *  *  * 

It  is  provided  by  our  statute  that  a  corporation  may  engage  in  any 
lawful  enterprise,  business  pursuit  or  occupation  (Code,  section  3217), 
so  that,  unless  corporations  are  affected  with  some  disability,  when 
the  articles  of  incorporation  are  sufficient  for  the  purpose,  there  is  no 
lawful  occupation  or  business  in  which  it  may  not  engage  in  this  state 
exactljr  as  individuals..  By  its  articles  of  incorporation  the  defendant 
corporation  is  expressly  authorized  and  empowered  "to  act  as  the 
general  or  special  agent,  or  attorney  in  fact,  for  any  public  or  private 
corporation  or  person  in  the  management  and  control  of  real  estate  or 
other  property,  its  purchase, -sale  or  conveyance,  etc."  No  question 
is  made  b.ut  what  the  defendant,  by  its  articles  of  incorporation,  has 
conferred  upon  it  the  power  to  do  the  act  for  which  there  is  claimed 
to  be  an  alleged  failure  ;  but  the  contention  is  that  a  corporation ,  from 
the  nature  of  the  organization  as  an  artificial  body,  necessitated  to  act 
through  agents,  is  incapable  of  executing  a  deed  as  an  attorney  in 
fact.  This  argument  is  based  on  the  assumption  that  there  are  some 
things,  from  the  inherent  nature  of  the  case,  that  a  corporation  is  in- 
capable of  doing,  and  seeks  its  illustrations  in  the  common  law,  as 
that  a  corporation  can  not  be  an  adniinistrator  or  executor,  because  its 
duties  are  of  a  personal  nature  and  can  not  be  delegated,  or  to  take 
an  oath,  when  so  required  by  law,  before  proceeding  to  execute  some 

'  Only  so  much  of  the  opinion  as  relates  to  the  single  point  is  given. 
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duty  or  trust.  But  this  argument  overlooks  the  fact  that  a  corporation 
may  be  empowered  to  do  by  statute  what  it  was  incapable  of  doing 
under  its  common  law  powers,  and  when  thus  created,  its  powers, 
capacities  and  modes  of  exercising  them  depend  upon  the  statute. 

Having  the  power  conferred  upon  it  to  act  as  an  attorney  in  fact, 
is  it  not  endowed  with  all  the  faculties  or  capacities  essential  to  exe- 
cute it  and  carry  out  the  business  projects  of  its  creation?  Why  may 
not  a  corporation  act  as  an  agent  for  an  individual  or  another  corpo- 
ration ?  As  the  owner  of  real  property,  it  can,  by  its  authorized 
agents,  execute  a  conveyance,  or  it  may  authorize  another,  by  power 
of  attorney  in  writing,  to  convey  such  property  for  it.  Why,  then, 
may  it  not  act  as  the  agent  or  attorney  in  fact  of  another  for  a  like 
purpose,  when  it  is  so  authorized,  and  to  thus  act  is  one  of  the  chief 
powers  conferred  to  effect  the  object  of  its  creation  and  to  carry  on 
the  business  in  which  it  is  engaged.? 

"Within  the  scope  of  its  corporate  powers,"  says  Mr.  Mechem, 
"unless  there  are  express  provisions  in  its  charter,  or  constating  in- 
struments to  the  contrary,  a  corporation  may  act  as  agent,  either  for 
an  individual,  a  partnership  or  another  corporation.  Many  of  the 
great  corporations  of  the  country  are  organized  for  this  express  pur- 
pose under  statute  or  charters  conferring  and  defining  their  powers 
and  the  methods  of  executing  them;  but  even  in  other  cases,  the  au- 
thority so  to  act  might  be  implied  as  auxiliary  to  their  main  purpose." 
Mechem  on  Agency,  §  64.  It  is  clear,  then,  that  a  corporation  may 
act  as  the  agent  of  another,  and  if  so,  it  must  be  endued  with  the 
faculties  or  instrumentalities  to  perform  the  office  it  is  authorized  to 
undertake,  and  carry  out  the  purposes  of  its  creation. 

When  a  corporation  engages  in  a  legitimate  business  and  is  author- 
ized by  its  incorporation  to  do  the  things  necessary, to  carry  on  such 
business,  it  is  an  express  grant  of  power  to  enable  it  to  effect  that  ob- 
ject. If  it  is  to  be  excluded  from  doing  such  things  because,  from 
the  nature  of  its  organization,  it  can  not  act  personally,  but  only 
through  agents,  there  would  be  little  left  in  the  domain  of  business  it 
could  do.  As  was  said  by  the  court  in  Hopkins  v.  Gallaton  Turn- 
pike Co.,  4  Humph.  412,  "the  common  law  rule  with  regard  to 
natural  persons,  that  an  agent,  to  bind  his  principal  by  deed,  can  not 
in  the  nature  of  things  be  applied  to  corporations  aggregate,  these  be- 
ing of  mere  legal  existence,  and  their  board,  as  such,  literally  speak- 
ing, are  incapable  of  a  personal  act.  They  direct  or  assent  by  vote, 
but  their  most  immediate*  mode  of  action  must  be  by  agent."  Being 
a  creation  of  the  law — an  artificial  person — it  can  only  act  by  agents 
who  are  its  limbs  or  instrumentalities  to  effect  the  purpose  for  which 
it  was  organized  and  to  act  for  it,  their  act  being  the  act  of  the  cor- 
poration, exactly  as  the  act  of  an  individual  is  his  act.  As  such, 
upon  the  principle  of  the  objection  raised,  it  could  not  make  an  ac- 
knowledgment in  person,  but  it  may  by  its  officers,  and  in  such  cases, 
its  officer  affixing  the  seal  is  the  party  executing  the  deed  within  the 
meaning  of  the  statute  requiring  deeds  to  be  acknowledged  by  the 
grantor.     Kelly  v.  Calhoun,  95  U.  S.  711;  Frostberg  M.  B.  Ass. 


1092  SILVER   LAKE   BANK   V.    NORTH.  §  317 

V.  Brace  et  al.,  51  Md.  508;  Am.  &  Eng.  Enc,  "Acknowledg- 
ments," "Corporations." 

In  fact,  within  the  same  principle  of  reasoning,  it  may  be  said  that 
a  corporation  can  not  make  a  deed  of  its  own  property;  but  we  know 
it  can,  and  thkt  the  act  of  its  officers  in  so  doing  is  the  act  of  the  cor- 
poration. When  a  corporation  is  mac|e  the  agent  of  another  to  sell 
and  convey  property,  it  acts  through  the  same  instrumentalities  as 
when  acting  for  itself,  and  the  relation  between  it  and  its  instrumentali- 
ties is  as  one  being,  or  artificial  person,  in  the  performance  of  its 
engagement,  and  involves  no  delegation  of  powers.  So  that  when  a 
corporation  is  invested  with  a  power  of  attorney  to  sell  and  convey 
real  property,  the  person  conferring  the  power  knows  that  the  corpo- 
ration can  not  act  personally  in  the  matter,  but  that  in  performing  the 
engagement  it  will  act  through  its  agents,  who  for  that  purpose  are  its 
faculties,  and  whose  acts  in  the  discharge  of  that  duty  are  the  acts  of 
the  corporation,  and  as  such  must  be  considered  to  be  included  in  the 
artificial  person  as  instrumentalities  authorized  by  him  to  do  the  act 
conferred  upon  it  by  his.  power  of  attorney.  In  this  view,  the  argu- 
ment that  the  corporation  can  not  do  such  act.  under  the  power  of  at- 
torney without  a  delegation  of  authority  to  its  agents,  and  that  the 
grantor  of  the  power  has  given  no  such  power  of  substitution,  can  not 
be  sustained. 

There  was  no  error,  and  the  judgment  must  be  affirmed. 

Note.     See,  1875,  Mc Williams  v.  Detroit  Co.,  31  Mich.  275;  189Q,  Jemison- 
V.  Bank,  122  N.  Y.  135;  1891,  Van  Dresser  v.  Ore.  E.  (3o.,  48  Fed.  Rep.  202; 
]896,  Anderson  v.  Bank,  5  N.  D.  451;    1897,  Snow-Church  Co.  v.  Hall,  19 
Miscl.  (N.  y.)  655. 

Compare,  1885,  Westinghouse,  etc.,  Co.  v.  Wilkinson,  79  Ala.  312. 


ARTICLE   VI.     POWER  TO    SUE    AND   BE    SUED. 

See.  317.     Right  to  sue,  at  common  law,  anywhere. 

THE  SILVER  LAKE  BANK  (in  Pennsylvania)  v.  G.  NORTH.* 

1820.     In  the  Court  of    Chancery    of   New  York.     4  Johns. 
Ch.  (N.  Y.)  Rep.  370-374. 

[Bill  to  foreclose  a  mortgage,  given  upon  land  in  New  York,  to 
secure  a  claim  of  the  bank  against  the  defendant  for  money  loaned.] 

The  Chancellor  (Kent).  There  are  several  objections  raised 
by  the  answer,  and  by  the  counsel,  at  the  hearing,  to  the  right  of  the 
plaintiffs  to  a  foreclosure  or  sale  of  the  mortgaged  premises. 

I .  It  is  objected,  that  a  foreign  corporation  can  not  be  recognized 
as  such  and  entitled  to  sue  in  our  courts. 

It  appears  by  the  pleadings  and  proofs  that  the  plaintiffs  are  a  bank- 
ing corporation,  created  by  an  act  of  the  legislature  of  Pennsylvania^ 
and  that  they  took  the  mortgage  in  question  to  secure  a  loan  of  money 

'  Arguments  and  opinion  on  other  points  omitted. 
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made  at  their  banking  house  in  that  .state.  There  is  perfect  justice 
and  equity  in  their  demand,  and  I  can  not  see  that  the  objection  is 
even  plausible.  It  is  well  settled  that  foreign  corporations  may  sue 
here  in  their  corporate  name,  and  may  prove,  as  a  matter  of  fact,  if 
the  same  were  denied,  that  they  were  lawfully  incorporated.  The 
Bank  of  the  United  States  has  sued  in  our  courts,  (i  Johns.  Cas. 
132.)  In  Henriques  v.  Dutch  West  India  Company  (2  Ld.  Raym. 
1532,  I  Str.  612),  a  suit  was  brought  by  a  Dutch  corporation  and 
sustained,  both  in  the  K.  B.  and  in  the  House  of  Lords,  though  it  was 
objected  in  that  case  that  a  foreign  corporation  could  not  maintain  a 
suit.  This  court  ought  to  be  as  freely  open  to  such  suitors  as  a  court 
of  law,  and  it  would  be  most  unreasonable  arjd  unjust  to  deny  them 
that  privilege.     They  might  well  exclaim: 

^uod genus  hoc  hominuni?     *     *     * 
*     *     *     hosfitio  prohibeniur  arence. 

See,  1896,  National  Tel.  Mfg.  Co.  v.  Dubois,  165  Mass.  117,  52  Am.  St.  Rep. 
503,  infra,  p.  1490;  1899,  Alliance  Trust  Co.  v.  Wilson,  9  Kan.  App.  891,  59 
Pac.  Rep.  177;  1899,  Ware  Cattle  Co.  v.  Anderson,  107  Iowa  231,  77  N.  W. 
Rep.  1026;  1900,  Texas  &  P.  R.  Co.  v.  Davis,  93  Texas  378,  55  S.  W.  Rep.  562; 
1900,  Schmidt  &  Bro.  v.  Mahoney,  60  Neb.  20,  82  N.  W.  Rep.  99. 


See.  318.     Under  statutes,  conditions  imposed  do  not  generally 
prevent  suing. 

GARRATT  FORD  CO.  v.  VERMONT  MANUFACTURING  CO.  Et  al. 

1897.      In    the    Supreme  Court   op    Rhode  Island.      20  R.  I. 
Rep.  187-90,  7  Am.  &  Eng.  Corp.  Cas.  (N.  S.)  171-174. 

Assumpsit  for  goods  sold  and  delivered  by  a  foreign  corporation 
which  had  not  appointed  an  attorney  in  this  state  on  whom  process 
against  it  might  be  served.  Heard  on  defendant's  petition  for  a  new 
trial.     - 

Stiness,  J.  The  plaintiff,  a  corporation  located  in  Boston,  Mass., 
sold  to  the  defendant  a  tank,  through  a  salesman  who  took  the  order 
in  Providence,  and  it  now  seeks  to  recover  the  price  in  this  suit.  The 
defendant  asked  the  judge  presiding  at  the  trial  to  charge  that  the 
plaintiff,  being  a  foreign  corporation,  which  had  not  complied  with 
the  law  of  this  state  in  appointing  a  resident  of  thisstate  as  its  attor- 
ney (Gen.  Laws,  cap.  253,  §§  36  to  41),  was  not  entitled  to  main- 
tain this  action.  To  the  refusal  of  the  judge  so  to  charge,  the  de- 
fendant asks  for  a  new  trial  on  the  ground  of  erroneous  ruling. 

The  question,  whether  a  corporation  of  one  state  can  do  business  in 
another  state  without  complying  with  the  laws  of  such  state,  is  one  which 
has  frequently  arisen,  and  upon  which  decisions  are  conflicting,  al- 
though many  decisions  turn  upon  the  language  of  a  statute.  Thus  it 
is  held  that  a  statute  prohibiting  a  foreign   corporation  from  doing 
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business  in  a  state  without  complying  with  its  terms  makes  such  busi- 
ness illegal  and  void,  and  that  no  such  corporation  can  maintain  an 
action  to  enforce  its  illegal  contracts.  And  where  the  statute  does 
not  provide  for  the  consequences  of  non-compliance,  the  argument  is 
that  the  acts  of  the  corporation  must  be  void,  or  else  the  statute  would 
be  nugatory.  In  Massachusetts  a  penalty  is  imposed  upon  the  agent 
doing  business,  but  the  statute  (Laws  of  1884,  cap.  330,  §  3)  says 
that  a  failure  to  comply  with  the  conditions  shall  not  affect  the  validity 
of  an  act  of  the  corporation.  Rogers  v.  Simmons^  155  Mass.  259. 
Some  statutes  declare  the  acts  to  be  void.  In  such  cases  there  can  be 
no  question  of  validity.  Some  cases  hold  that  where  the  statute  im- 
poses a  penalty  upon  the  agent  but  is  silent  as  to  the  validity  of  the 
act,  it  is  to  be  presumed  that  the  legislature  intended  the  penalty  as  a 
sufficient  safeguard  for  compliance,  and  that  to  declare  the  acts  of  the 
corporation  void  would  go  further  than  the  statute  and  impose  an  ad- 
ditional penalty,  by  construction,  which  should  not  be  done.  A 
notable  case  of  this  kind  is  Fritts  v.  Palmer,  132  U.  S.  282,  in  which 
the  court  says:  "The  fair  implication  is  that,  in  the  judgment  of  the 
legislature  of  Colorado,  this  penalty  was  ample  to  effect  the  object  of 
the  statutes  prescribing  the  terms  upon  which  foreign  corporations 
might  do  business  in  that  state.  It  is  not  for  the  judiciary,  at  the  in- 
stance or  for  the  benefit  of  private  parties  claiming  under  deeds  ex- 
ecuted by  the  person  who  had  previously  conveyed  to  the  corporation, 
according  to  the  forms  prescribed  for  passing  title  to  real  estate,  to 
inflict  the  additional  and  harsh  penalty  of  forfeiting,  for  the  benefit  of 
such  parties,  the  estate  thus  conveyed  to  the  corporation  and  by  it 
conveyed  to  others.  *  *  »  if  the  legislature  had  intended  to  de- 
clare that  no  title  should  pass  under  conveyance  to  a  foreign  corporation 
purchasing  real  estate  before  it  acquires  the  right  to  engage  in  business 
in  the  state,  and  that  such  a  conveyance  should  be  an  absolute  nullity 
as  between  the  grantor  and  grantee,  leaving  the  grantor  to  deal  with 
the  property  as  if  he  had  never  sold  it,  that  intention  would  have  been 
clearly  manifested."  To  the  same  effect  are  Dearborn  F.  Co.  v.  Au- 
gustine, 31  Pac.  Rep.  (Wash.)  327;  Edison,  etc.,  Co.  v.  Canadian 
Co.,  8  Wash.  370,  24  L.  R.  A.  315,  with  a  note  which  holds  the 
contrary  view.  See,  also,  an  instructive  article  by  Mr.  Gunn  in  Am. 
Law  Reg.,  January,  1897,  p.  19.  Without  niultiplying  authorities, 
we  think  that  the  reasoning  which  we  have  quoted  is  conclusive, 
although  we  concede  that  the  greater  number  of  authorities  are  prob- 
ably the  other  way.  We  think,  moreover,  that  we  find  support  for 
this  view  in  similar  legislation  in  this  state. 

In  Gen.  Laws  R.  I.,  cap.  182,  §  17,  it  is  declared,  in  the  case  of  a 
foreign  insurance  company,  that  the  contract  shall  be  valid,  and  the 
same  declaration  is  made  as  to  resident  insurance  companies  which 
fail  to  comply  with  the  law.  The  argument  is  pressed  that  because 
this  declaration  of  validity  is  made  in  these  cases,  its  omission  in  the 
statute  before  us  leads  to  the  inference  of  the  invalidity  of  other  con- 
tracts. We  do  not  think  that  the  legislature  intended  to  make  one 
class  of  contracts  valid  and  other  contracts,  under  similar  conditions, 
invalid.     If  the  legislature  intends  to  make  such  contracts  as  the  one 
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in  suit  invalid,  it  is  easy  to  say  so ;  but,  in  the  absence  of  such  a  pro- 
vision, it  is  a  wide  stretch  of  judicial  construction  for  the  court  to  hold 
that  such  a  result  was  intended.  The  purpose  of  the  statute  is  not  to 
invalidate  contracts,  but  to  require  foreign  corporations  to  appoint  an 
attorney  in  this  state  upon  whom  service  of  process  may  be  made. 
This  purpose  seems  to  be  adequately  served  by  imposing  a  penalty 
upon  the  agent  who  ventures  to  do  business  for  the  company  without 
complying  with  the  law.  While  we  do  not  question  the  right  of  the 
state  to  impose  such  conditions  and  penalties  upon  foreign  companies 
doing  business  here  as  it  may  deem  proper,  subject  to  the  provisions 
of  the  federal  constitution  as  to  the  regulation  of  commerce  among 
the  states,  yet,  in  view  of  the  vast  amount  of  business  now  done  by 
such  corporations,  we  think  it  is  a  conservative  position  to  hold  that 
the  legislature  did  not  intend  to  exempt  our  citizens  from  paying  just 
debts,  upon  grounds  of  non-compliance  with  our  statutes,  which  may 
have  been  fully  known  to  the  debtors,  when  the  general  assembly  has 
not  clearly  expressed  that  intention,  and  the  inference  of  it  is  not 
necessary  to  the  object  of  the  statute. 

We  are  referred  to  Electric  News  Co.  v.  Perry,  75  Fed.  Rep.  898, 
in  which  it  is  claimed  that  our  statute  was  construed  to  preclude  a 
foreign  corporation,  which  had  not  complied  with  it,  from  maintain- 
ing a  suit.  That  case,  however,  was  a  bill  in  equity  for  an  injunc- 
tion to  restrain  police  officers  of  Pawtucket,  who  had  seized  the  prop- 
erty of  the  complainant  for  a  violation*  of  our  statute  against  pool 
selling,  from  interfeiing  with  their  business.  Judge  Colt,  in  the 
opinion,  very  properly  said  that  a  foreign  corporation,  which  has  not 
complied  with  statutory  provisions,  ''can  not  invoke  the  aid  of  this 
court  to  prohibit  the  defendants  from  interfering  with  a  business 
which  it  has  no  legal  right  to  carry  on."  That  is  a  very  different 
thing  from  holding  that  a  contract  is  void,  which,  in  its  nature,  is  not 
contrary  to  public  policy. 

Our  decision  is  that  the  court  did  not  err  in  refusing  the  instruction 
asked  for,  and  that  the  petition  for  a  new  trial  must  be  dismissed. 

See,  18f)9,  Alliance  Trust  Co.  v.  Wilson  (Kan.  App.),59Pac.  Eep.  177;  1899, 
Morse  v.  Holland  Trust  Co.,  84  111.  App.  84,  56  N.  E.  Rep.  369 ;  1899,  National 
Cash  Register  v.  Wilson,  9  N.  D.  112,  81  N.  W.  Rep.  285. 


Sec.  319.     But  statutes  may  exclude  from  suing,  except  as  to  in- 
terstate or  foreign  commerce. 

TABEE  V.  INTERSTATE  BUILDING  AND  LOAN  ASSOCIATION.^ 

1897.     In  the  Supreme  Court  of  Texas.     91  Texas  Rep.  92-95, 
7  Am.&  Eng.  Corp.  Cas.  (N.  S.)  168. 

[Action  brought  by  the  loan  association,  a  Georgia'  corporation,  to 
foreclose   a   mortgage   upon   a   lot  in  Austin,  Texas,  given  by  Kate 
'  Statement  abridged.     Arguments  omitted. 
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Taber  to  secure  a  loan  from  the  company  to  her.  The  petition  al- 
leged that  it  had  a  branch  office  in  Texas,  and  had  a  permit,  under 
the  Texas  law,  to  do  business  in  the  state.  This  was  met  by  a  gen- 
eral denial ;  the  question  was  raised  as  to  whether,  under  these 
circumstances,  the  corporation  must  prove  it  had  such  a  permit. 
Judgment  was  rendered  for  the  corporation,  but  this  question  was 
certified  for  answer  by  the  supreme  court.]    ■" 

Brown,  Associate  Justice.  *  *  *  To  the  question  propounded 
we  answer  that  it  was  necessary  for  the  corporation  (plaintiff  below) 
to  prove  that  it  had  a  permit  to  do  business  in  Texas  at  the  time  that 
the  contract  sued  upon  was  made  in  order  that  the  court  might  enter 
judgment  in  its  favor.  Article  745,  Rev.  Civ.  St.  1895,  provides,  in 
substance,  that  every  corporation  for  pecuniary  profit  organized  or 
created  under  the  laws  of  another  state  which  desires  to  transact  busi- 
ness in  this  state,  or  to  solicit  business  in  this  state,  or  which  desires, 
to  establish  a  general  or  special  office  in  this  state,  shall  be  required 
to  file  with  the  secretary  of  state  a  duly-certified  copy  of  its  articles 
of  incorporation.  Article  746,  Rev.  Civ.  St.  1895,  reads  as  follows: 
"No  such  corporation  can  maintain  any  suit  or  action,  either  legal  or 
equitable,  in  any  of  the  courts  of  this  state  upon  any  demand,  whether 
arising  out  of  contract  or  tort,  unless  at  the  time  such  contract  was 
made  or  tort  committed  the  corporation  had  filed  its  articles  of  incor- 
poration under  the  provisions  of  this  chapter  in  the  office  of  the  secre- 
tary of  state  for  the  purpose  of  procuring  its  permit."  Every  state 
has  the  right  to  prescribe  the  terms  upon  which  any  corporation  cre- 
ated in  another  state  or  foreign  country  may  do  business  within  its 
limits,  and  may  exclude  such  corporations  entirely,  with  the  exception 
of  corporations  engaged  in  interstate  commerce,  or  such  as  are  em- 
ployed by  the  United  States  in  the  transaction  of  its  business.  Under 
this  rule  of  law,  about  which  there  is  no  controversy,  this  state  had 
the  right  to  adopt  such  measures  as  it  thought  fit  to  enforce  the  pro- 
visions of  its  law,  which  required  foreign  corporations  to  deposit  the 
articles  of  their  incorporation  with  the  secretary  of  state ;  and^  the 
legislature  having  seen  fit  to  prescribe  as  a  condition  to  the  main- 
tenance of  suits  in  its  courts  that  such  compliance  should  precede  the 
transaction  of  business  in  the  state,  it  follows  that  the  filing  of  its  articles 
of  incorporation  with  the  secretary  of  state  is  a  condition  precedent  to 
the  maintenance  of  suit  upon  any  contract  or  right  of  action  accruing 
to  such  foreign  corporation ;  and,  it  being  a  condition  precedent,  the 
fact  must  be  both  alleged  and  proved  to  entitle  the  corporation  to 
judgment  in  such  case.  Cumberland  Land  Co.  v.  Canter  Lumber 
Co.  (Tenn.  Ch.  App.),  35  S.  W.  Rep.  886;  Mullens  v.  Mortgage 
Co.,  88  Ala.  280,  7  So.  Rep.  201 ;  Thorne  v.  Insurance  Co.,  80  Pa. 
St.  15;  Paul  V.  Virginia,  8  Wall.  168;  Holloway  v.  Railway  Co., 
23  Texas  465.  ,  *     *     * 

Note.  See,  1899,  Texas  Pao.  Ey.  Co.  v.  Davis,  55  S.  W.  Rep.  562;  1900,, 
Thompson  Company  v.  Whitehed,  185  HI.  454,  76  Am.  St.  Rep.  51;  1901, 
Helman  Brewing  Co.  v.  Eemeise,  —  Minn.  — ,  88  N.  VV.  441 ;  1902,  Anglo- 
American  Provision  Co.  v.  Davis  Co.,  169  N.  Y.  506,  88  Am.  St.  R.  608,  62  N. 
E.  587. 
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Sec.  320.     But  such  statutes  can  not  exclude  from  suing  in  the 
United  States  courts. 

MR.  JUSTICE  HUNT  in  INSURANCE  COMPANY  v.  MORSE.'    ' 

1874.     In  the  Supreme  Court  of  the  United  States.     87  U.  S. 
(20  Wall.)  445,  on  454-5-6. 

[The  Wisconsin  statutes  of  1870  provided  that  it  shall  not  be  law- 
ful for  any  fire  insurance  company,  incorporated  in  any  other  state, 
directly  or  indirectly  to  take  risks  or  transact  any  business  in  this  state, 
without  first  appointing  an  attorney  upon  whom  process  may  be 
served,  and  containing  an  agreement  that  such  company  will  not  re- 
move the  suit  for  trial  into  the  United  States  courts.  The  Home 
Insurance  Company,  a  New  York  corporation,  began  business  in  Wis- 
consin, and  appointed  such  an  agent,  the  power  of  attorney  containing 
a  provision  not  to  remove  suits  to  the  United  States  courts.  It  insured 
Morse,  and  a  loss  occurred,  for  which  he  sued  in  the  state  court,  and 
the  company  petitioned  for  removal.  This  was  denied,  error  assigned 
and  taken  to  the  supreme  court  of  Wisconsin ;  this  court  affirmed  the 
decision,  and  the  company  brought  the  case  here.  After  quoting  the 
provision  of  the'  constitution  of  the  United  States  as  to  the  jurisdiction 
of  the  United  States  courts,  and  saying  that  jurisdiction  depends  'on 
the  laws  of  the  United  States,  that  the  states  can  not  limit  it,  and  that 
for  purposes  of  such  jurisdiction  corporations  are  citizens  of  the  state 
creating  them,  proceeds :] 

The  Home  Insurance  Company  is  a  citizen  of  New  York,  within 
this  provision  of  the  constitution.  As  such  citizen  of  another  state, 
it  sought  to  exercise  this  right  to  remove  to  a  federal  tribunal  a  suit 
commenced  against  itself  in  the  state  court  of  Wisconsin,  where  the 
amount  involved  exceeded  the  sum  of  $500.  This  right  was  denied 
to  it  by  the  state  court  on  the  ground  that  it  had  made  the  agreement 
referred  to,  and  that  the  statute  of  the  state  authorized  and  required 
the  making  of  the  agreement. 

We  are  not  able  to  distinguish  this  agreement  and  this  requisition, 
in  principle,  from  a  similar  one  made  in  the  case  of  an  individual 
citizen  of  New  York.  A  corporation  has  the  same  right  to  the  pro- 
tection of  the  laws  as  a  natural  citizen,  and  the  same  right  to  appeal 
to  all  the  courts  of  the  country.  The  rights  of  an  individual  are  not 
superior  in  this  respect  to  that  of  a  corporation. 

The  state  of  Wisconsin  can  regulate  its  own  corporations  and  the 
affairs  of  its  own  citizens,  in  subordination,  however,  to  the  constitu- 
tion of  the  United  States.  The  requirement  of  an  agreement  like 
this  from  their  own  corporations  would  be  brutum  fulmen^  because 
they  possess  no  such  right  under  the  constitution  of  the  United  States. 
A  foreign  citizen,  whether  natural  or  corporate,  in  this  respect  pos- 

'  Much  of  opinion  containing  citations  from  cases  as  to  the  general  power 
of  a  state  to  exclude  foreign  corporations  is  omitted. 
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sesses  a  right  not  pertaining  to  one  of  her  own  citizens.  There  must 
necessarily  be  a  difference  between  the  status  of  the  two  in  this  re- 
spect. 

We  do  not  consider  the  question  whether  the  state  of  Wisconsin 
can  entirely  exclude  such  corporations  from  its  limits,  nor  what  rea- 
sonable terms  they  may  impose  as  a  condition  of  their  transacting 
business  within  the  state.  These  questions  have  been  before  the 
court  in  other  cases,  but  they  do  not  arise  here.     *     *     * 

(Citing  and  quoting  Paul  v.  Virginia,  8  Wall.  i68 ;  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  519;  Lafayette  Ins.  Co.  v.  French,  18  How. 
407;  Ducat  V.  City  of  Chicago,  10  Wall.  410;  Bank  of  Columbia  v. 
Okely,  4  Wheat.  235.) 

On  this  branch  of  the  case  the  conclusion  is  this: 

1.  The  constitution  of  the  United  States  secures  to  citizens  of  an- 
other state  than  that  in  which  suit  is  brought  an  absolute  right  to  re- 
move their  cases  into  the '  federal  court,  upon  compliance  with  the 
terms  of  the  act  of  1789. 

2.  The  statute  of  Wisconsin  is  an  obstruction  to  this  right,  is  repug- 
nant to  the  constitution  of  the  United  States  and  the  laws  in  pursuance 
thereof,  and  is  illegal  and  void. 

3.  The  agreement  of  the  insurance   company  derives  no   support 
from  an  unconstitutional   statute  and  is  void,  as  it  would  be  had  no  ^ 
such  statute  been  passed. 

We  are  of  opinion,  for  the  reasons  given,  that  the  Winnebago 
County  Court  erred  in  proceeding  in  the  case  after  the  filing  the  peti- 
tion and  the  giving  the  secui'ity  required  by  the  act  of  1789,  and  that 
all  subsequent  proceedings  in  the  state  court  are  illegal  and  should  be 
vacated.  The  judgment  in  that  court,  and  the  judgment  in  the  su- 
preme court  of  Wisconsin,  should  be  reversed,  and  the  prayer  of  the 
petition  for  reinoval  should  be  granted. 

Mr.  Chief  Justice  Waite  and  Mr.  Justice  Davis  dissenting. 

Note.  See,  1857,  Shelby  v.  Hoffman,  7  Ohio  St.  450;  1872,  Morse  v.  Home 
Ins.  Co.,  30  Wis.  496, 11  Am.  Rep.  580;  1875,  Hartford  Fire  Ins.  Co.  v.  Doyle,  6 
Biss.  461 ;  1876,  State,  exrel.  Drake,  v.  Doyle,  40  Wis.  175,  22  Am.  Rep.  692 ;  1876, 
Doyle  V.  Insurance  Co.,  94  U.  S.  585,  infra:  1887,  Barron  v.  Burnside,  121  D. 
8.  186;  1889,  Rece  v.  N.  N.  &  M.  V.  Co.,  32  W.  Va.  164,  3  L.  R.  A.  572;  1890, 
Texas  v.  Worsham,  76  Texas  556;  1892,  Southern  Pacr  Rv.  Co.  v.  Denton,  146 
U.  S.  202;  1894,  Martin  v.  Bait.  &  Ohio  R.  Co.,  151  U.  S.  673,  684;  1895, 
Commw.  V.  East  Tenn.  0.  Co.,  97  Ky.  238. 


See.  321.     Federal  corporations  can  sue  in  the  federal  courts. 

SUPREME  LODGE  OF  KNIGHTS   OF  PYTHIAS  OF  THE  WORLD  v. 

HILL.' 

1896.     In  THE  United  States  Circuit  Court  OF  Appeals.     (W. 
Va.)  76  Fed.  Rep.  468-472. 

[Action  on  the  case  in  assumpsit,  brought  in  courts  of  West  Vir- 
ginia by  Ellen  Hill,  against  the  lodge,  to  enforce  the  payment  of  a 

'  Statement  abridgecl;  only  the  part  of  the  opinion  relating  to  the  one  point 
is  given. 
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policy  of  insurance  on  the  life  of  Arthur  Hill,  in  favor  of  the  plaintiff. 
By  petition  of  the  lodge,  a  corporation  created  under  the  laws  of  the 
United  States,  the  suit  was  removed  to  the  United  States  Circuit  Court, 
district  of  West  Virginia.  From  a  judgment  in  favor  of  Ellen  Hill  the 
lodge  appealed.] 

GoFF,  Circuit  Judge.  *  *  *  The  first  error  assigned  is  to  the  action 
of  the  court  in  overruling  the  demurrer  to  the  plaintiff's  declaration. 
The  grounds  of  the  demurrer  were  that  the  circuit  court  of  the  United 
States  had  no  jurisdiction  of  this  case,  that  it  did  not  properly  present 
a  federal  question,  and  that  the  same  was  shown  by  the  declaration 
itself,  and  also  that  there  was  no  cause  of  action  set  forth  in  either 
count  thereof.  It  should  be  remembered,  in  this  connection,  that  this 
cause  was  removed  from  the  state  court  on  the  petition  of  the  defend- 
ant, in  which  it  was  alleged  that  said  defendant  was  a  corporation 
duly  formed,  organized  and  created  by  arid  under  the  laws  of  the 
United  States,  and  also  that  the  declaration  as  filed  in  the  state  court 
recited  that  the  defendant  was  duly  incorporated  under  an  act  of  con- 
gress. This  assignment  of  error  is  without  merit,  as  it  is  plain  tliat 
the  demurrer  was  properly  overruled  by  the  court  below.  The  su- 
preme court  of  the  United  States  has  decided  that  corporations  of 
the  United  States,  created  by  and  organized  under  acts  of  congress, 
are  entitled  to  remove  into  the  circuit  court  of  the  United  States  suits 
brought  against  them  in  the  state  courts,  on  the  ground  that  such  suits 
are  suits  "arising  under  the  laws  of  the  United  States.'"  Pacific  Rail- 
road Removal  Cases,  115  U.  S.  i,  5  Sup.  Ct.  Rep.  11 13;  Butler  v. 
National  Home,  144  U.  S.  64,  12  Sup.  Ct.  Rep.  581.  That  court 
also  entertained  and  decided  a  writ  of  error  in  the  case  of  Knights  of 
Pythias  v.  Kalinski,  163  U.  S.  2S9,  16  Sup.  Ct.  Rep.  1047,  which 
had  been  removed  from  a  state  court,  in  the  eastern  district  of  Lou- 
isiana, to  the  circuit  court  of  the  United  States  for  that  district,  upon 
the  petition  of  the  said  Kpights  of  Pythias,  in  which  it  was  alleged 
that  it  was  a  corporation  created  by  and  organized  under  an  act  of 
congress.     *     *     * 

Affirmed. 

Note.     See,  1899,  Supreme  Lodge  K.  of  P.  v.  England,  94  Fed.  Rep.  369. 


Sec.  322.     Liability  to  be  sued. 

In  the  United  States  courts,  citizenship. 
ST.  LOUIS  AND  SAN  FEANCISCO  RAILWAY  CO.  v.  JAMES.' 

1896.     In  the  Supreme  Court  of  the  United  States.      161  U.  S. 

Rep-  545-572-' 

[In  1892  Etta  James  brought  this  action  in  the  United  States  Cir- 
cuit Court,  western  district  of  Arkansas,  against  the  railway  company, 

'Statement  much  abridged;   arguments,  part  of  opinion  and  dissenting 
opinion  of  Mr.  Justice  Harlan  omitted. 
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tor  negligence  in  maintaining  a  switch  target  so  near  its  tracks,  in  the 
state  of  Missouri,  that  her  husband,  a  fireman  on  the  company's  en- 
gine, was  killed.  Mrs.  James  resided  in  Monett,  Mo.,  where  the 
accident  took  place.  The  railway  company  was  incorporated  in  Mis- 
souri in  1876,  and  soon  thereafter  became  the  owner  of  a  road  ex- 
tending southerly  from  Monett,  to  the  state  line,  and  on  to  Fort 
Smith  in  Arkansas ;  the  latter  part  of  this  line  had  been  purchased  in 
1882  by  the  St.  L.  &  S.  F.  Co. ;  in  1889  Arkansas  changed  her 
former  law  relating  to  foreign  railway  companies  owning  or  operating 
railways  in  that  state  by  enacting  that  such  company  before  having 
the  benefit  of  such  act  shall  within  sixty  days  file  with  the  secretary 
of  state  a  certified  copy  of  its  articles  of  incorporation  or  charter, 
"and  shall  thereupon  become  a  corporation  of  this  state,  anything  in 
its  articles  of  incorporation  or  charter  to  the  contrary  notwithstanding, 
and  in  all  suits  and  proceedings  instituted  against  such  corporation 
process  may  be  served"  as  in  case  of  "corporations  in  this  state  or- 
ganized and  existing  under  the  laws  of  this  state."  The  railway 
company  filed  its  copy  of  its  articles  of  incorporation  as  required  by 
the  act  of  1889,  but  was  never  otherwise  incorporated  in  Arkansas. 
The  railway  company  duly  objected  to  the  jurisdiction  of  the  court, 
on  the  ground  that  the  plaintiff  and  defendant  were  both  citizens  of 
Missouri,  and  that  the  requisite  diversity  of  citizenship  did  not  exist 
so  as  to  give  jurisdiction  to  the  United  States  courts ;  the  question  was. 
so  raised,  by  exceptions  to  the  ruling  of  the  trial  court,  and  assign- 
ments of  error,  as  to  be  presented  to  the  circuit  court  of  appeals,  by 
which  four  questions  were  certified  to  this  court:  i.  Under  the  act  of 
1889,  by  filing  its  articles  of  incorporation,  and  continuing  to  operate 
its  road,  did  the  railway  company  "become  a  corporation  and  citizen 
of  Arkansas?"  3.  Did  it  thus  become  a  citizen  of  Arkansas  so  as  to 
give  to  the  United  States  Circuit  Court,  western  district  of  Arkansas,  ju- 
risdiction of  this  action,  in  which  complainant  was  a  citizen  of  Missouri .'' 
3.  Did  it  so  become  a  citizen  of  Arkansas  as  to  give  such  court  juris- 
diction of  such  action,  when  complainant  was  a  citizen  of  Missouri, 
and  when  the  cause  of  action  accrued  there  ?  4.  Under  all  the  cir- 
cumstances, did  the  said  court  have  jurisdiction  of  the  action .?] 

Mr.  Justice  Shiras.  Etta  James,  as  a  citizen  of  the  state  of  Mis- 
souri, and  having  a  cause  of  action  against  the  St.  Louis  and  San 
Francisco  Railway  Company,  a  corporation  of  the  state  of  Missouri, 
could,  of  course,  sue  the  latter  in  the  courts  of  that  state,  but  equally, 
of  course,  could  not  sue  such  state  corporation  in  the  circuit  court  of 
the  United  States  for  the  district  of  Missouri.  Can  she,  as  such  citizen 
of  the  state  of  Missouri,  lawfully  assert  her  cause  of  action  in  the  cir- 
cuit court  of  the  United  States  for  the  district  of  Arkansas  against  the 
St.  Louis  and  San  Francisco  Railway  Company  by  showing  that  the 
latter  had  availed  itself  of  the  rights  and  privileges  conferred  by  the 
state  of  Arkansas  on  railroad  corporations  of  other  states  coming 
within  her  borders  and  complying  with  the  terms  and  conditions  of 
her  statutes  ? 

Before  addressing  ourselves  directly  to  this  question,  it  must  be  con- 
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ceded  that  the  plaintiff's  cause  of  action,  though  arising  in  Missouri, 
is  transitory  in  its  nature,  and  that  the  St.  Louis  and  San  Francisco 
Railway  Company,  though  denying  the  plaintiff's  right  to  sue  it  in 
the  circuit  court  of  Arltansas,  waives  its  statutory  privilege  of  being 
sued  only  in  the  district  in  which  it  has  its  habitat. 

It  must  be  regarded,  to  begin  with,  as  finally  settled,  by  repeated 
■decisions  of  this  court,  that,  for  the  purpose  of  jurisdiction  in  the  fed- 
eral courts,  a  state  corporation  is  deemed  to  be  indisputably  composed 
of  citizens  of  such  state.  It  is  equally  true  that,  without  objection  so 
far  from  the  federal  authority,  whether  legislative  or  judicial,  it  has 
become  customary  for  a  state,  adjacent  to  the  state  creating  a  railroad 
corporation,  to  legislatively  grant  authority  to  such  foreign  corpora- 
tion to  enter  its  territory  with  its  road — to  make  running  arrangements 
"with  its  own  railroads — to  buy  or  lease  them,  or  to  consolidate  with 
the  companies  owning  them.  Sometimes,  as  in  the  present  case,  such 
foreign  corporation  is  declared,  upon  its  acceptance  of  prescribed 
terms  and  conditions,  to  become  a  domestic  corporation  of  such  ad- 
jacent state,  and  to  be  endowed  with  all  the  ri'ghts  and  privileges  en- 
joyed by  similar  corporations  created  by  such  state. 

We  have  already  said  that  the  rule  that  state  corporations  are  in- 
disputably composed  of  citizens  of  the  'states  creating  them  is  finally 
settled.  But,  in  view  of  the  question  now  before  us,  it  may  be  well 
to  briefly  review  some  of  the  cases. 

In  the  case  of  Bank  of  the  United  States  v.  Deveaux,  5  Cranch  61, 
87,  88,  where  an  action  had  been  brought  against  citizens  of  the  state 
of  Georgia  in  the  circuit  court  of  the  United  States  for  the  district  of 
Georgia,  by  a  petition  of  "the  president,  directors  and  company  of 
the  Bank  of  the  United  States,"  wherein  it  was  alleged  that  the  peti- 
tionets  were  citizens  of  the  state  of  Pennsylvania,  it  was  held  that  a 
corporation  aggregate,  composed  of  citizens  of  one  state,  may  sue  a 
citizen  of  another  state  in  the  circuit  court  of  the  United  States,  and 
Chief  Justice  Marshall,  in  giving  the  opinion  of  the  court,  said :  "Sub- 
stantially and  essentially,  the  parties  in  such  a  case,  where  the  mem- 
bers of  the  corporation  are  aliens  or  citizens  of  a  different  state  from 
the  opposite  party,  come  within  the  spirit  and  terms  of  the  jurisdiction 
conferred  by  the  constitution  on  the  national  tribunals." 

Before  leaving  this  case  it  should  be  noted  that  the  United  States 
Bank  was  not  a  corporation  of  the  state  of  Pennsylvania,  but  of  the 
United  States.  The  decision,  therefore,  was  to  the  effect  that  where 
it  appeared  that  a  corporation  plaintiff,  regardless  of  its  origin,  was 
composed  of  aliens  or  of  citizens  of  a  different  state  from  the  defend- 
ant, the  plaintiff,  through  suing  in  its  corporate  name,  could  make  the 
averment  that  the  individuals  who  composed  the  corporation  were 
such  aliens  or  citizens  of  a  different  state,  and  such  averment,  if  not 
traversed,  would  sustain  the  jurisdiction.  The  principle  of  the  case 
makes  the  individual  corporators  the  real  parties  to  the  suit. 

In  Louisville,  Cincinnati,  etc..  Railroad  v.  Letson,  2  How.  497, 
555,  an  action  was  brought,  in  the  circuit  court  of  the  United  States 
for  the  district  of  South  Carolina,  by  a  citizen  of  the  state  of  New 
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York  against  a  corporation  whose  members  were  alleged  to  be  citi- 
zens of  South  Carolina.  A  plea  to  the  jurisdiction  was  set  up  that 
there  were  members  of  the  defendant  company  who  were  not  citizens 
of  the  state  of  South  Carolina,  but  of  another  state  than  New  York 
or  South  Carolina.  In  the  opinion  in  this  case,  Bank  of  the  United 
States  V.  Deveaux  was  said  to  have  gone  too  far,  and  that  consequences 
and  inferences  had  been  argumentatively  drawn  from  it  which  ought 
not  to  be  followed,  and  it  was  said  that  "a  corporation  created  by  a 
state  to  perfonn  its  functions  under  the  authority  of  that  state  and 
only  suable  there,  though  it  may  have  members  out  of  the  state,  seems 
to  us  to  be  a  person,  though  an  artificial  one,  inhabiting  and  belong- 
ing to  that  state,  and,  therefore,  entitled,  for  the  purpose  of  suing  and 
being  sued,  to  be  deemed  a  citizen  of  that  state,"  and  accordingly  the 
judgment  of  the  circuit  court,  overruling  the  plea  to  its  jurisdiction, 
-  was  sustained.     *     *     * 

(Citing,  and  quoting  from,  as  following  the  Letson  case,  Marshall 
V.  B.  &  O.  R.  R.,  16  How.  314,  329;  Covington  Drawbridge  Co.  v. 
Shepherd,  30  How.  227,  233.) 

The  previous  cases  were  reviewed  in  Ohio  and  Mississippi  Railroad 
V.  Wheeler,  i  Black  286,  2^.  That  was  the  case  of  an  action 
brought  in  the  circuit  court  of  the  United  States  for  the  district  of  In- 
diana against  Wheeler,  a  citizen  of  that  state,  to  recover  the  amount 
due  on  his  subscription  to  stock  of  the  Ohio  and  Mississippi  Railroad 
Company.  The  declaration  described  the  plaintiffs  as  the  "president 
and  directors  of  the  Ohio  and  Mississippi  Railroad  Company,  a  cor- 
poration created  by  the  laws  of  the  states  of  Indiana  and  Ohio,  and 
having  its  principal  place  of  business  in  Cincinnati,  in  the  state  of 
Ohio,  a  citizen  of  the  state  of  Ohio."  The  defendant  pleaded  to  the 
jurisdiction  by  alleging  that  the  plaintiff  company,  although  a  corpo- 
ration of  the  state  of  Ohio  in  the  first  instance,  had  been  incorporated 
by  an  act  of  assembly  of  the  state  of  Indiana,  and  thus  had  become 
a  body  corporate  of  the  same  state  whereof  he  was  a  citizen. 

The  question  thus  raised  was  on  a  certificate  of  a  division  of  opinion 
between  the  judges  of  the  cu-cuit  court,  brought  to  this  court,  and  was 
answered  as  follows:  "This  suit  in  the  corporate  name  is;  in  con- 
templation of  law,  the  suit  of  the  individual  persons  who  compose  it, 
and  must,  theretore,  be  regarded  and  treated  as  a  suit  in  which  citi- 
zens of  Ohio  and  Indiana  are  joined  as  plaintiffs  in  an  action  against 
a  citizen  of  the  last  mentioned  state.  Such  an  action  can  not  be  main- 
tained in  a  court  of  the  United  States,  where  jurisdiction  of  the  case 
depends  altogether  on  the  citizenship  of  the  parties.  And,  in  such  a 
suit,  it  can  make  no  difference  whether  the  plaintiffs  sue  in  their  own 
proper  names  or  by  the  corporate  name  and  style  by  which  they  are 
described.  The  averments  in  the  declaration  would  seem  to  imply 
that  the  plaintiffs  claim  to  have  been  created  a  corporate  body,  and  to 
have  been  endued  with  the  capacities  and  faculties  it  possesses  by  the 
co-operating  legislation  of  the  two  states,  and  to  be  one  and  the  same 
legal  being  in  both  states.  If  this  were  the  case  it  would  not  affect 
the  question  of  jurisdiction  in  this  suit.     But  such  a  corporation  can 
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have  no  legal  existence  upon  the  principles  of  the  common  law  or 
under  the  decision  of  this  court  in  the  case  of  the  Bank  of  Augusta  v. 
Earle.^  It  is  true  that  a  corporation  by  the  name  and  style  of  the 
plaintiffs  appears  to  have  been  chartered  by  the  states  of  Indiana  and 
Ohio,  clothed  with  the  same  capacities  and  powers,  and  intended  to 
accomplish  the  same  objects,  and  it  is  spoken  of  in  the  laws  of  those 
states  as  one  corporate  body,  exercising  the  same  powers  and  fulfilling 
the  saime  duties  in  both  states.  Yet  it  has  no  legal  existence  in  either 
state,  except  by  the  law  of  the  state.  And  neither  state  could  confer 
on  it  a  corporate  existence  in  the  other,  nor  add  to  or  diminish  the 
powers  to  be  there  exercised.  It  may,  indeed,  be  composed  of  and 
represent,  under  the  corporate  name,  the  same  natural  persons.  But 
the  legal  entity  or  person,  which  exists  by  force  of  law,  can  have  no 
existence  beyond  the  limits  of  the  state  or  sovereignty  which  brings  it 
into  life  and  endues  it  with  its  faculties  and  powers.  The  president 
and  directors  of  the  Ohio  and  Mississippi  Railroad  Company  are, 
therefore,  'a  distinct  and  separate  corporate  body  in  Indiana  from  the 
corporate  body  of  the  same  name  in  Ohio,  and  they  can  not  be  joined 
in  a  suit  as  one  and  the  same  plaintiff,  nor  maintain  a  suit  in  that 
character  against  a  citizen  of  Ohio  or  Indiana  in  a  circuit  court  of  the 
United  States.  *  *  «  And  we  shall  certify  to  the  circuit  court 
that  it  has  no  jurisdiction  of  the  case  on  the  facts  presented  by  the 
pleadings."      *     «     * 

(Citing  and  quoting  from  Memphis  &  Charleston  R.  R.  v.  Ala- 
bama, 107  U.  S.  581,  585,  and  Railway  Company  v.  Whitton,  13 
Wall.  270.) 

One  phase  of  the.  subject  was  before  the  court  in  the  case  of  the 
Pennsylvania  Co.  v.  St.  Louis,  etc..  Railroad,  118  U.  S.  290,  295. 
A  suit  had  been  brought  in  the  circuit  court  of  the  United  States  for 
the  district  of  Indiana  by  the  St.  Louis,  Alton  and  Terre  Haute  Rail- 
road Company,  alleging  that  it  was  a  corporation  organized  under  the 
laws  of  the  state  of  Illinois,  and  a  citizen  of  that  state,  against  the-In- 
dianapolis  and  St.  Louis  Company,  a  corporation  organized  under 
the  laws  of  the  state  of  Indiana,  and  a  citizen  of  that  state,  and  against 
other  corporations  mentioned  in  the  bill  as  citizens  of  Indiana,  or  of 
other  states  than  Illinois.  An -objection  to  the  jurisdiction  was  made 
on  the  ground  that  the  St.  Louis,  Alton  and  Terre  Haute  Raih'oad 
Company  was  organized  under  laws  of  both  Illinois  and  Indiana, 
and  was,  therefore,  a  citizen  of  the  latter  state.  In  treating  this  ques- 
tion this  court  said,  by  Mr.  Justice  Miller:  "It  does  not  seem  to  ad- 
mit of  question  that  a  corporation  of  one  state,  owning  property  and 
business  in  another  state  by  permission  of  the  latter,  does  not  be- 
come a  citizen  of  this  state  also.  And  so  a  corporation  of  Illinois, 
authorized  by  its  laws  to  build  a  railroad  across  the  state  from  the 
Mississippi  River  to  its  eastern  boundary,  may  by  permission  of  the 
state  of  Indiana  extend  its  road  a  few  miles  within  the  limits  of  the 
latter,  or,  indeed,  through  the  entire  state,  *  *  *  vvithout  thereby 
becoming  a  corporation  or  a  citizen  of  the  state  of  Indiana.  Nor 
does  it  seem  to  us  that  an  act  of  the  legislature  conferring  upon  this 
>  13  Pet.  519. 
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corporation  of  Illinois,  by  its  Illinois  corporate  name,  such  powers  to 
enable  it  to  use  and  control  that  part  of  the  road  within  the  state  of 
Indiana  as  have  been  conferred  on  it  by  the  state  which  created  it, 
constitutes  it  a  corporation  of  the  state  of  Indiana.  It  may  not  be 
easy  in  all  such  cases  to  distinguish  between  the  purpose  to  create  a 
new  corporation  which  shall  owe  its  existence  to  the  law  or  statute 
under  consideration,  and  the  intent  to  enable  the  corporation  already 
in  existence  under  laws  of  another  state  to  exercise  its  functions  in  the 
state  where  it  is  so  received.  The  latter  class  of  laws  are  common  in 
authorizing  insurance  companies,  banking  companies  and  others  to  do 
business  in  other  states  than  those  which  have  chartered  them.  To 
make  such  a  company  a  corporation  of  another  state,  the .  language 
must  imply  creation  or  adoption  in  such  form  as  to  confer  the  power 
usually  exercised  over  corporations  by  the  state,  or  by  the  legislature, 
and  such  allegiance  as  a  state  corporation  owes  to  its  creator.  The 
mere  grant  of  privileges  or  powers  to  it  as  an  existing  corporation, 
without  more,  does  not  do  this,  and  does  not  make  it  a  citizen  of  the 
state  conferring. such  powers." 

So  in  Nashua  Railroad  v.  Lowell  Railroad,  136  U.  S.  356,  it  was 
held  that  railroad  corporations,  created  by  two  or  more  states,  though 
joined  in  their  interests,  in  the  operation  of  their  roads,  in  the  issue 
of  their  stock  and  in  the  division  of  their  profits,  so  as  practically  to 
be  a  single  corporation,  do  not  lose  their  identity;  but  each  has  its 
existence  and  itSf  standing  in  the  courts  of  the  country  only  by  virtue 
of  the  legislation  of  the  state  by  which  it  was  created,  and  the  union 
of  name,  of  officers,  of  business  and  property,  does  not  change  their 
distinctive  character  as  separate  corporations.    ' 

To  fully  reconcile  all  the  expressions  used  in  these  cases  would  be 
no  easy  task,  but  we  think  the  following  propositions  may  be  fairly 
deduced  from  them :  There  is  an  indisputable  -legal  presumption  that 
a  state  corporation,  when  sued  or  suing  in  a  circuit  court  of  the  United 
States,  is  composed  of  citizens  of  the  state  which  created  it,  and  hence 
such  a  corporation  is  itself  deemed  to  come  within  that  provision  of 
the  constitution  of  the  United  States  which  confers  jurisdiction  upon 
the  federal  courts  in  "controversies  between  citizens  of  different 
states," 

It  is  competent  for  a  railroad  corporation  organized  under  the  laws 
of  one  state,  when  authorized  so  to  do  by  the  consent  of  the  state 
which  created  it,  to  accept  authority  from  another  state  to  extend  its 
railroad  into  such  state,  and  to  receive  a  grant  of  powers  to  own  and 
control,  by  lease  or  purchase,  railroads  therein,  and  to  subject  itself 
to  such  rules  and  regulations  as  may  be  prescribed  by  the  second  state. 
Such  legislation  on  the  part  of  two  or  more  states  is  not,  in  the  ab- 
sence of  inhibitory  legislation  by  congress,  regarded  as  within  the 
constitutional  prohibition  of  agreements  or  compacts  between  states. 

Such  corporations  may  be  treated  by  each  of  the  states  whose  legis- 
lative grants  they  accept  as  domestic  corporations. 

The  presumption  that  a  corporation  is  composed  of  citizens  of  the 
state  which  created  it  accompanies  such  corporation  when  it  does  busi- 


§  322  POWER   TO    SUE   AND   BE   SUED.  '    110$ 

ness  in  another  state,  and  it  may  sue  or  be  sued  in  the  federal  courts 
in  such  other  state  as  a  citizen  of  the  state  of  its  original  creation. 

We  are  now  asked  to  extend  the  doctrine  of  indisputable  citizen- 
ship, so  that  if  a  corporation  of  one  state,  indisputably  taken,  for  the 
purpose  of  federal  jurisdiction,  to  be  composed  of  citizens  of  such 
state,  is  authorized  by  the  law  of  another  state  to  do  business  therein, 
and  to  be  endowed,  for  local  purposes,  with  all  the  powers  and  privi- 
leges of  a  domestic  corporation,  such  adopted  corporation  shall  be 
deemed  to  be  composed  of  citizens  of  the  second  state  in  such  a  sense 
as  to  confer  jurisdiction  on  tl^e  federal  courts  at  the  suit  of  a  citizen  of  ' 
the  state  of  its  original  creation. 

We  are  unwilling  to  sanction  such  an  extension  of  a  doctrine  which, 
as  heretofore  established,  went  to  the  very  verge  of  judicial  power. 
That  doctrine  began,  as  we  have  seen,  in  the  assumption  that  state 
corporations  were  composed  of  citizens  of  the  state  which  created 
them ;  but  such  assumption  was  one  of  fact,  and  was  the  subject  of 
allegation  and  traverse,  and  thus  the  jurisdiction  of  the  federal  courts 
might  be  defeated.  Then,  after  a  long  conte.st  in  this  court,  it  was 
settled  that  the  presumption  of  citizenship  is  one  of  law,  not  to  be 
defeated  by  allegation  or  evidence  to  the  contrary.  There  we  are 
content  to  leave  it.      *     *     * 

(After  reviewing  the  former  Arkansas  legislation  relative  to  foreign 
corporations  acquiring  and  operating  railroads  in  the  state,  under 
which  the  road  in  question  was  acquired,  and  showing  such  former 
legislation  did  not  attempt  to  make  the  foreign  corporation  an  Ar- 
kansas corporation.) 

It  is  true  that  by  the  subsequent  act  of  1889,  by  the  proviso  to  the  sec- 
ond section,  it  was  provided  that  every  railroad  corporation  of  any 
other  state,  which  had  theretofore  leased  or  purchased  any  railroad  in 
Arkansas,  should,  within  sixty  days  of  the  passage  of  the  act,  file  a 
certified  copy  of  its  articles  of  incorporation  or  charter  with  the  secre- 
tary of  state,  and  shall  thereupon  become  a  corporation  of  Arkansas, 
anything  in  its  articles  of  incorporation  or  charter  to  the  contrary  not- 
withstanding; and  it  appears  that  the  defendant  company  did  accord- 
ingly file  a.  copy  of  its  articles  of  incorporation  with  the  secretary  of 
the  state.  But  whatever  may  be  the  effect  of  such  legislation,  in  the 
way  of  subjecting  foreign  railroad  companies  to  control  and  regula- 
tion by  the  local  laws  of  Arkansas,  we  can  not  concede  that  it  availed 
to  create  an  Arkansas  corporation  out  of  a  foreign  corporation  in  such 
a  sense  as  to  make  it  a  citizen  of  Arkansas  within  the  meaning  of  the 
federal  constitution, so  as  to  subject  it  as  such  to  a  suit  by  a  citizen  ojE 
the  state  of  its  origin.  In  order  to  bring  such  an  artificial  body  as  a 
corporation  within  the  spirit  and  letter  of  that"  constitution^  as  con- 
strued by  the  decisions  of  this  court,  it  would  be  necessary  to  create 
it  out  of  natural  persons,  whose  citizenship  of  the  state  creating  it 
could  be  imputed  to  the  corporation  itself.  But  it  is  not  pretended  in 
the  present  case  that  natural  persons,  resident  in  and  citizens  of  Ar- 
kansas, were  by  the  legislation  in  question  created  a  corporation,  and 
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that,  therefore,  the  citizenship  of  the  individual  corporators  is  im- 
putable to  the  corporation.     *     *     « 

The  result  of  these  views  is  that  we  answer  the  second  question  put 
to  us  by  the  circuit  court  of  appeals  in  the  negative,  and  this  renders 
it  unnecessary  to  answer  the  other  questions.     ■ 

Mr.  Justice  Harlan  dissents. 

NoU.    See  note  at  end  of  next  case ;  1903,  Soutliern  Ey.  Co.  v.  Allison,  190 
TJ.  S.  326. 


See.  323;     Same.     In  what  district. 

SHAW  V.  QUINOY  MIN.  CO." 

1892.     In  THE  Supreme  Court  of  the  United  States.     145  U.  S. 
444,  12  Sup.  Ct.  Rep.  935. 

[This  was  a  petition  for  a  writ  of  mandamus  to  the  judges  of  the 
circuit  court  of  the  United  States  for  the  southern  district  of  New  York 
to  command  them  to  take  jurisdiction  against  the  Quincy  Mining 
Company  upon  a  bill  in  equity  filed  in  that  court  on  September  3, 
1891,  by  the  petitioner,  described  in  the  bill  as  a  citizen  of  Massa- 
chusetts, in  behalf  of  himself  and  other  stockholders  of  the  Quincy 
Mining  Company,  against  "the  Quincy  Mining  Company,  a  corpora- 
tion duly  organized  under  the  laws  of  the  state  of  Michigan,  and  hav- 
ing a  usual  place  of  business  in  the  city,  county  and  state  of  New 
York."  Upon  that  bill  a  subpena  was  issued,  directed  to  the  Quincy 
Mining  Company,  and  was  served  upon  it  within  the  southern  district 
of  New  York'.  The  Quincy  Mining  Company  appeared  specially, 
and  moved  for  an  order  to  set  aside  the  service. 

At  the  hearing  of  the  motion  it  appeared  that  the  law  of  Michigan 
allowed,  and  its  articles  of  association  provided:  "The  business  office 
of  the  company  shall  be  in  the  city,  county  and  state  of  New  York, 
and  another  business  office  at  the  Quincy  mine,  in  the  county  of 
Houghton  and  state  of  Michigan." 

The  order  to  set  aside  the  service  was  granted  by  the  court,  upon 
the  ground  "that  said  Quincy  Mining  Company  is  a  corporation  cre- 
ated and  existing  under  the  laws  of  the  state  of  Michigan,  and  is  an 
inhabitant  of  the  western  district  of  Michigan,  and  not  an  inhabitant 
of  the  southern  district  of  New  York."] 

Mr.  Justice  Gray.  The  single  question  in  this  case  is  whether 
under  the  act  of  March  3,  1887,  ch.  373,  §  i,  as  corrected  by  the  act 
of  August  13,  1888,  ch.  866  (the  material  parts  of  which  are  copied 
in  the  margin^),  a  corporation  incorporated  in  one  state  of  the  union^ 

'Statement  abridged  and  part  of  opinion  omitted.     > 

''"The  circuit  courts  of  the  United  States  shall  have  original  cognizance, 
concurrent  with  the  courts  of  the  several  states,  of  all  suits  of  a  civil  nature, 
at  common  law' or  in  equity,  where  the  matter  in  dispute  exceeds,  exclusive 
of  interest  and  costs,  the  sum  or  value  of  two  thousand  dollars,  and  arising 
under  the  constitution  or  laws  of  the  United  States,  or  treaties  made,  or  which 
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and  having  a  usual  place  of  business  in  another  state  in  which  it  has 
not  been  incorporated,  may  be  sued,  in  a  circuit  court  of  the  United 
States  held  in  the  latter  sta,te,  by  a  citizen  of  a  different  state. 

This  question,  upon  which  there  has  been  a  diversity  of  opinion  in 
the'circuit  courts,  can  be  best  determined  by  a  review  of  the  acts  of 
congress,  and  of  the  decisions  of  this  court,  regarding  the  original 
jurisdiction  of  the  circuit  courts  of  the  United  States  over  suits  be- 
tween citizens  of  different  states. 

In  carrying  out  the  provision  of  the  constitution  which  declares  that 
the  judicial  power  of  the  United  States  shall  extend  to  controversies 
"between  citizens  of  different  states,"  congress,  by  the  judiciary  act 
of  September  24,  1789,  ch.  20,  §  11,  conferred  jurisdiction  on  the 
circuit  court  of  suits  of  a  civil  nature,  at  common  law  or  in  equity, 
"between  a  citizen  of  the  state  where  the  suit  is  brought  and  a  citizen 
of  another  state,"  and  provided  that  "no  civil  suit  shall  be  brought" 
"against  an  inhabitant  of  the  United  States,"  "in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  the  writ."      i  St.,  pp.  78,  79. 

The  word  "inhabitant,"  in  that  act,  was  apparently  used,  not  in 
any  larger  meaning  than  "citizen,"  but  to  avoid  the  incongiiiity  of 
speaking  of  a  citizen  of  anything  less  than  a  state,  when  the  intention 
was  to  cover  not  only  a  district  which  included  a  whole  state,  but  also 
two  districts  in  one  state,  like  the  districts  of  Maine  and  Massachusetts' 
in  the  state  of  Massachusetts,  and  the  districts  of  Virginia  and  Ken- 
tucky in  the  state  of  Virginia,  established  by  section  2  of  the  same 
act.  I  St.,  p.  73.  It  was  held  by  this  court  from  the  beginning  that 
an  averment  that  a  party  resided  within  the  state  or  the  district  in 
which  the  suit  was  brought  was  not  sufficient  to  support  the  jurisdic- 
tion, because  in  the  common  use  of  words  a  resident  might  not  be  a 
citizen,  and,  therefore,  it  was  not  stated  expressly  and  beyond  am- 
biguity that  he  was  a  citizen  of  the  state,  which  was  the  fact  on  which 
the  jurisdiction  depended  under  the  provisions  of  the  constitution  and 
of  the  judiciary  act.  Bingham  v.  Cabot,  3  Dall.  382;  Turner  v. 
Bank,  4  Dall.  8 ;  Abercrombie  v.  Dupuis,  i  Cranch  343 ;  Hodgson 
V.  Bowerbank,  5  Cranch  303;  Brown  v.  Keene,  8  Pet.  112,  115.' 
The  same  rule  has  been  maintained  to  the  present  day,  and  has  been 

shall  be  made,  under  their  authority,  or  in  which  controversy  the  United 
States  are  plaintiffs  or  petitioners,  or  in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,  in  which  the  matter  in  dispute  exceeds,  ex- 
clusive of  interest  and  costs,  the  sum  or  value  aforesaid,  or  a  controversy 
between  citizens  of  the  same  state  claiming  lands  under  grants  of  different 
states,  or  a  controversy  between  citizens  of  a  state  and  foreign  states,  citizens 
or  subjects,  in  which  the  matter  in  dispute  exceeds,  exclusive  of  interest  and 
costs,  the  sum  or  value  aforesaid."  "But  no  person  shall  be  arrested  in  one 
district  for  trial  in  another  in  any  civil  action  before  a  circuit  or  district  court ; 
and  no  civil  suit  shall  be  brought  before  either  of  said  courts  against  any  per- 
son by  any  original  process  or  proceeding  in  any  other  district  than  that 
whereof  he  is  an  inhabitant;  but  where  the  jurisdiction  is  founded  only  on 
the  fact  that  the  action  is  between  citizens  of  different  states,  suit  shall  be 
brought  onlv  in  the  district  of  the  residence  of  either  the  plaintiff  or  the  de- 
fendant."    25.St.,  p.  434. 
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held  to  be  unaffected  by  the  fourteenth  amendment  of  the  constitu- 
tion, declaring  that  "all  persons  born  or  naturalized  in  the  United 
States,  and  subject  to  the  jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the  state  wherein  they  reside."  Robertson  v. 
Cease,  97  U.  S.  646;  Grace  v.  American  Ins.  Co.,  109  U.  S.  278,  3 
Sup.  Ct.  Rep.  207;  Timmons  v.  Land  Co.,  139  U.  S.  378,  11  Sup. 
Ct.  Rep,  585  ;  Denny  v.  Pironi,  141  U.  S.  121,  11  Sup.  Ct.  Rep.  966. 

By  the  act  of  May  4,  1858,  ch.  27,  §  i,  it  was  enacted  that,  in  a 
state  containing  more  than  one  district,  actions  not  local  should  "be 
brought  in  the  district  in  which  the  defendant  resides,"  or,  "if  there 
be  two  or  more  defendants  residing  in  different  districts  in  the  same 
state,"  then  in  either  district.  11  St.,  p.  272.  The  whole  purport 
and  effect  of  that  act  was  not  to  enlarge,  but  to  restrict  and  distribute, 
jurisdiction.  It  applied  only  to  a  state  containing  two  or  more  dis- 
tricts, and  directed  suits  against  citizens  of  such  a  state  to  be  brought 
in  that  district  theiieof  in  which  they  or  either  of  them  resided.  It 
did  not  subject  defendants  to  any  new  liability  to  be  sued  out  of  the 
state  of  which  they  were  citizens,  but  simply  prescribed  in  which  dis- 
trict of  that  state  they  might  be  sued. 

1 1  These  provisions  of  the  acts  of  1789  and  1858  were  substantially 
re-enacted  in  sections  739  and  740  of  the  Revised  Statutes. 
'  The  act  of  March  3j  1875,  ch.  137,  §  i,  after  giving  the  circuit 
courts  jurisdiction  of  suits  "in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,"  and  enlarging  their  jurisdiction  in 
other  respects,  substantially  re-enacted  the  corresponding  provision  of 
the  act  of  1789,  by  providing  that  no  civil  suit  should  be  brought 
"against  any  person"  "in  any  other  district  than  that  whereof  he  is 
an  inhabitant,  or  in  which  he  shall  be  found"  at  the  time  of  service, 
with  certain  exceptions,  not  affecting  the  matter  now  under  consid- 
eration.     18  St.,  p.  470. 

The  act  of  1887,  both  in  its  original  form  and  as  corrected  in  1888, 
re-enacts  the  rule  that  no  civil  suit  shall  be  brought  against  any  person 
in  any  other  district  than  that  whereof  he  is  an  inhabitant,  but  omits 
the  clause  allowing  a  defendant  to  be  sued  in  the  district  where  he  is 
found,  and  adds  this  clause:  "But  where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant."  24  St.,  p.  552;  25  St.,  p.  434.  As  has 
been  adjudged  by  this  court,  the  last  clause  is  by  way  of  proviso  to 
the,  next  preceding  clause,  which  forbids  any  suit  to  be  brought  in 
any  other  district  than  that  whereof  the  defendant  is  an  inhabitant ; 
and'the  effect  is  that,  "where  the  jurisdiction  is  founded  upon  any  of 
•the  causes  mentioned  in  this  section,  except  the  citizenship  of  the  par- 
ties, it  must  be  brought  in  the  district  of  which  the  defendant  is  an 
inhabitant;  but  where  the  jurisdiction  is  founded  solely  upon  the 
fact  that  the  parties  are  citizens  of  different  states,  the  suit  inay  be 
brought  in  the  district  in  which  either  the  plaintiff  or  the  defendant 
resides."  McCormick  Co.  v.  Walthers,  134  U.  S.  41,  43,  10  Sup. 
iCt.  Rep.  485.    And  the  general  object  of  this  act,  as  appears  upon  its 
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face,  and  as  has  been  often  declared  by  this  court,  is  to  contract,  not 
to  enlarge,  the  jurisdiction  of  the  circuit  courts  of  the  United  States. 
Smith  V.  Lyon,  133  U.  S.  315,  320,  10  Sup.  Ct.  Rep.  303;  In  re 
Pennsylvania  Co.,  137  U.  S.  451,  454,  11  Sup.  Ct.  Rep.  141;  Fisk 
V.  Henarie,  142  U.  S.  459,  467,  12  Sup.  Ct.  Rep.  207. 

As  to  natural  persons,  therefore,  it  can  not  be  doubted  that  the 
efEect  of  this  act,  read,  in  the  light  of  earlier  acts  upon  the  same  sub- 
ject and  of  the  judicial  construction  thereof,  is  that  the  phrase  "dis- 
trict of  the  residence  of"  a  person  is  equivalent  to  "district  whereof 
he  is  an  inhabitant,"  and  can  not  be  construed  as  giving  jurisdiction, 
by  reason  of  citizenship,  to  a  circuit  court  held  in  a  state  of  which 
neither  party  is  a  "citizen,  but,  on  the  contrary,  restricts  the  jurisdic- 
tion to  the  district  in  which  one  of  the  parties  resides  within  the  state 
of  which  he  is  a  citizen ;  and  that  this  act,  therefore,  having  taken 
away  the  alternative,  permitted  in  the  earlier  acts,  of  suing  a  person 
in  the  district  "in  which  he  shall  be  found,"  requires  any  suit,  the 
jurisdiction  of  which  is  founded  only  on  its  being  between  citizens  of 
different  states,  to  be  brought  in  the  state  of  which  one  is  a  citizen, 
and  in  the  district  therein  of  which  he  is  an  inhabitant  and  resident. 

In  the  case  of  a  corporation,  the  reasons  are,  to  say  the  least,  quite 
as  strong  for  holding  that  it  can  sue  and  be  sued  only  in  the  state  and 
district  in  which  it  has  been  incorporated,  or  in  the  state  of  which  the 
other  party  is  a  citizen. 

In  Bank  V.  Earle,  13  Pet.  519,  588,  Chief  Justice  Taney  "said:  "It 
is  very  true  that  a  corporation  can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  is  created.  It  exists  only 
in  contemplation  of  law,  and  by  force  of  the  law;  and  where  that  law 
ceases  to  operate,  and  is  no  longer  obligatory,  the  corporation  can 
have  no  existence.  It  must  dwell  in  the  place  of  its  creation,  and  can 
not  migrate  to  another  sovereignty.  But,  although  it  must  live  and 
have  its  being  in  that  state  only,  yet  it  does  not  by.  any  means  follow 
that  its  existence  there  will  not  be  recognized  in  other  places ;  and  its 
residence  in  one  state  creates  no  insuperable  objection  to  its  power  of 
contracting  in  another." 

This  statement  has  been  often  reaffirmed  by  this  court,  with  some 
change  of  phrase,  but  always  retaining  the  idea  that  the  legal  exist- 
ence, the  home,  the  domicile,  the  habitat,  the  residence,  the  citizen-  > 
ship  of  the  corporation  can  only  be  in  the  state  by  which  it  was 
created,  although  it  may  do  business  in  other  states  whose  laws  per- 
mit it.     *     *     * 

(Citing  and  quoting  Insurance  Co.  v.  French,  18  How.  404;  Rail- 
road Co.  V.  Koontz,  104  U.  S.  5,  II,  12.  See,  also,  Paul  v.  Virginia, 
8  Wall.  168,  181  ;  Railroad  Company  v.  Harris,  12  Wall.  65,  81  ;  St. 
Clair  V.  Cox,  106  U.  S.  350,  354,  356;  Railway  Co.  v.  Gebhard,  109 
U.  S.  527,  537;  Bank  v.  Deveaux,  5  Cranch  61 ;  Insurance  Co.  v. 
Boardman,  5  Cranch  57;  Sullivan  v.  Steamboat  Co.,  6  Wheat.  450; 
Breithaupt  V.  Bank,  i  Pet.  238;  Bank  v.  Slocomb,  14  Pet.  60;  Rail- 
road Co.  V.  Letson,  2  How.  497,  558;  Marshall  v.  ^^ailroad  Co.,  16 
How.  314,  328;    Drawbridge  Co.  v.  Shepherd,  20  How.   227,  233; 
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Railroad  Co.  v.  Wheeler,  i  Black  2S6,  296;  Muller  v.  Dews,  94  U. 
S.  444;  Steamship  Co.  v.  Tugman,  106  U.  S.  118,  121;  Railroad 
Co.  V.  Alabama,  107  U.  S.  581,  585;  Insurance  Co.  v.  Francis,  11 
Wall.  210,  216.) 

In  JSx  parie  Schollenberger,  96  U.  S.  369,  377,  Chief  Justice 
Waite  said:  "A  corporation  can  not  change  its  residence  or  its  citi- 
zenship. It  can  have  its  legal  home  only  at  the  place  where  it  is 
located  by  or  under  the  authority  of  its  charter;  but  it  may  by  its 
agents  transact  business  anywhere,  unless  pi-ohibited  by  its  charter,  or 
excluded  by  local  laws."  The  jurisdiction  of  the  circuit  court  in  that 
case,  as  well  as  in  Insurance  Co.  v.  Woodworth,  iii  U.  S.  138,  146, 
4  Sup.  Ct.  Rep.  364,  was  maintained  upon  the  ground  that  the  de- 
fendant'corporation,  though  incorporated  in  another  state,  yet,  by  rea- 
son of  doing  business  in  the  state  in  which  the  suit  was  brought,  and 
having  appointed  an  agent  there  as  required  by  its  laws,  upon  whom 
process  against  the  company  might  be  served,  was  found  in  that  state, 
within  the  meaning  of  the  act  of  March  3,  1875,  ch.  137,  §  i,  then  in 
force,  and  hereinbefore  cited. 

The  statute  now  in  question,  as  already  observed,  has  repealed  the 
permission  to  sue  a  defendant  in  a  district  in  which  he  is  found,  and 
has  peremptorily  enacted  that,,  "where  the  jurisdiction  is  founded 
only  on  the  fact  that  the  action  is  between  citizens  of  different  states, 
suit  shall  be  brought  only  in  the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant."  In  a  case  between  natural  persons,  as 
has  been  seen,  this  clause  does  not  allow  the  suit  to  be  brought  in  a 
state  of  which  neither  is  a  citizen.  If  congress,  in  framing  this  clause, 
did  not  have  corporations  in  mind,  there  is  no  reason  for  giving  the 
clause  a  looser  and  broader  construction  as  to  artificial  persons  who 
were  not  contemplated  than  as  to  natural  persons  who  were.  If,  as 
it  is  more  reasonable  to  suppose,  congress  did  have  corporations  in 
mind,  it  must  be  presumed  also  to  have  had  in  mind  the  law,  as  long 
and  uniformly  declared  by  this  court,  that,  within  the  meaning  of  the 
previous  acts  of  congress  giving  jurisdiction  of  Suits  between  citizens 
of  different  states,  a  corporation  could  not  be  considered  a  citizen  or 
a  resident  of  a  state  in  which  it  had  not  been  incorporated.     «     «     « 

Under  the  existing  act  of  congress  a  corporation  incorporated  in  one 
state  only,  can  not  be  compelled  to  answer,  in  a  circuit  court  of  the 
United  States  held  in  another  state  in  which  it  has  a  usual  place  of 
business,  to  a  civil  suit,  at  law  or  in  equity,  brought  by  a  citizen  of  a 
different  state. 

Writ  of  mandamus  denied. 

Mr.  Justice  Harlan  dissented. 

Note.  Residence  of  corporations  for  purposes  of  suits  against  them.  The- 
ories : 

(a)  In  the  state,  county  or  district  where  the  principal  office  is :  1850,  Clarke 
V.  Bank  of  Misssisippi,  lOArk.  516,  62  Am.  Dec.  248;  1852,  Central  Bank  v. 
Gibson,  11  Ga.  453 ;  1855,  Conroe  v.  National  Protec.  Ins.  Co.,  10  How.  Pr.  403 ; 
1856,  Thorn  v.  Central  R.,  2  Dutch.  (N.  J.)  121 ;  1858,  Connecticut  &  P.  E.  Co. 
v.  Cooper,  30  Vt.  476,  73  Am.  Dec.  319 ;  1859,  Crowley  v.  Panama  R.,  30  Barb. 
99;  1861,  Adams  v.  Great  West.  E.  Co.,  6  Hurls.  &  N.  404,  30  L.  J.  (N.  S.)" 


§  324  POWER  TO  SUE  AND  BE  SUED.  II 1 1 

Eq.  124;  1863,  Jenkins  v.  California  Stage  Co.,  22  Cal.  537;  1888,  Holgate 
V.  Oregon  Pac.  R.  Co.,  116  Ore.  123, 20  A.  &  E.  Corp.  Cas.  527 ;  1894,  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Gonzales,  151  U.  S.  496;  1895,  Ireland  v.  Globe  Milling 
Co.,  19  R.  I.  180,  61  Am.  St.  Rep.  756 ;  1895,  In  re  Keasbey,  etc.,  160  tl.  S.  221 ; 
1896,  Duke  v.  Taylor,  37  Fla.  64,  53  Am.  St.  Rep.  232;  1896,  Crookston  v.  Cen- 
tennial En.  M.  Co.,  13  Utah  117,  4  A.  &  E.  Corp.  Cas.  N.  S.  30;  1898,  Bergner, 
etc..  Brewing  Co.  v.  Dreyfus,  172  Mass.  154,  70  Am.  St.  Rep.  251 ;  1898,  Tur- 
cott  V.  R.,  101  Tenn.  102,  70  Am.  St.  Rep.  661 ;  1899,  Louisville,  N.  A.  &  C. 
R.  V.  La.  T.  Co.,  174  U.  S.  552,  19  S.  C.  819.     See,  also,  note,  p.  56,  supra,_ 

(b)  Railroad  and  other  companies,  having  improvements  located  in  various 
counties,  may  be  sued  in  any  county  in  which  their  lines  are,  and  where  they 
do  business:  1854,  Bristol  v.  Chicago  &  Aurora  R.Oo.,  15  111.  436;  1857,  Bald- 
win V.  Mississippi  R.  Co.,  5  Clarke  (Iowa)  518;  1857,  Belden  v.  N.  Y.  &  Har- 
lem R.  Co.,  15  How.  Pr.  (N.  Y.)  17;  1858,  Connecticut  &  P.  R.  Co.  v.  Cooper, 
30  Vt.  476,  73  Am.  Dee.  319,  contra;  1859,  Richardson  v.  Burlington,  etc.,  R. 
Co.,  8  Clarke  (Iowa)  260. 

(c)  Some  cases  hold  that  jurisdiction  is  not  confined  to  locality  of  principal 
office,  but  extends  throughout  the  territory  of  the  state  granting  the  charter: 
1845,  Cromwell  v.  Insurance,  2  Rich.  Law  (S.  0.)  512;  1846,  Glaize  v.  South 
Car.  R.  Co.,  1  Strobh.  Law  (S.  C.)  70;  1855,  B.  &  O.  R.  Co.  v.  Gallahue's 
Admr.,  12  Gratt.  (Va.)  655,  65  Am.  Dec.  254. 

(d)  A  few  cases  held  that  corporations  had  no  residence,  but  must  be  sued 
where  one  or  more  corporators  reside:  1839,  Wood  v.  Hartford  Fire  Ins.  Co., 
13  Conn.  202,  33  Am.  Dec.  395;  Bank  of  U.  S.  v.  Deveaux,  5  Cranch  (U.  S.) 
61 ;  Cooper's  Lessee  v.  Galbraith,  3  Wash.  (C.  C.)  546 ;  1867,  City  of  St.  Louis 
v.  Wiggins  Eerry  Co.,  40  Mo.  580,  contra,  and  the  many  recent  cases  given  in 
(a)  above. 
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BARROW  STEAMSHIP  COMPANY  v.  KANE.' 

1898.      In  the   Supreme  Court   of  the  United    States.      170 
U.  S.  Rep.  100-113. 

Mr.  Justice  Gray.  This  action  was  brought  in  the  circuit  court 
of  the  United  States  for  the  southern  district  of  New  York  against 
the  Barrow  Steamship  Company,  by  a  passenger  on  one  of  its  steam- 
ships on  a  voyage  from  Londonderry,  in  Ireland,  to  the  city  of  New 
York,  for  an  assault  upon  him  by  its  agents  in  the  port  of  London- 
derry. The  certificate  of  the  circuit  court  of  appeals  shows  that  the 
plaintiff  is  a  citizen  and  resident  of  the  state  of  New  Jersey;  that  the 
defendant  is  a  corporation,  organized  and  incorporated  under  the  laws 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  and  a  common 
carrier  running  a  line  of  steamships  from  ports  in  that  kingdom  to  the 
port  of  New  York,  and  does  business  in  the  state  of  New  York, 
through  a  mercantile  firm,  its  regularly  appointed  agents,  and  upon 
whom  the  summons  in  this  action  was  served. 

It  was  contended,  in  behalf  of  the  steamship  company,  that,  being 
a  foreign  corporation,  no  suit  could  be  maintained  against  it  in  per- 
sonam in  this  country  without  its  consent,  express  or  implied ;  that 
bv  doing  business  in  the  state  of  New  York  it  consented  to  be  sued 
only  as  authorized  by  the  statutes  of  the  state ;   that  the  jurisdiction 

'  Statement  except  as  given  in  the  opinion  omitted. 
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ot  the  courts  of  the  United  States  held  within  the  state-  depended  on 
the  authority  given  by  those  statutes ;  that  the  statutes  of  New  York 
conferred  no  authority  upon  any  court  to  issue  process  against  a  for- 
eign corporation  in  an  action  by  a  non-resident,  and  for  a  cause  not 
arising  within  the  state,  and,  therefore,  that  the  circuit  court  acquired 
no  jurisdiction  of  this  action  brought  against  a  British  corporation  by 
a  citizen  and  resident  of  New  Jersey. 

The  constant  tendency  of  judicial  decisions  in  modem  times  has 
been  in  the  direction  of  putting  corporations  upon  the  same  footing 
as  natural  persons  in  regard  to  the  jurisdiction  of  suits  by  or  against 
them. 

By  the  constitution  of  the  United  States  tl^e  judicial  power,  so  far 
as  depending  upon  citizenship  of  parties,  was  declared  to  extend  to 
controversies  "between  citizens  of  different  states,"  and  to  those  be- 
tween "citizens"  of  a  state  and  foreign  "citizens  or  subjects."  And 
congress,  by  the  judiciary  act  of  1789,  in  defining  the  original  juris- 
diction of  the  circuit  courts  of  the  United  States,  described  each  party 
to  such  a  controversy,  either  as  "a  citizen"  of  a  state,  or  as  "an 
alien."  Act  of  September  24,  1789,  §  11;  i  Stat.,  78;  Rev.  Stat., 
§  629.  Yet  the  words  "citizens"  and  "aliens,"  in  these  provisions 
of  the  constitution  and  of  the  judiciary  act,  have  always  been  held  by 
this  court  to  include  corporations. 

The  jurisdiction  of  the  circuit  courts  over  suits  between  a  citizen 
of  one  state  and  a  corporation  of  another  state  was  at  first  maintained 
upon  the  theory  that  the  persons  composing  the  corporation  were 
suing  or  being  sued  in  its  name,  and  upon  the  presumption  of  fact 
that  all  those  persons  were  citizens  of  the  state  by  which  the  corpora- 
tion had  been  created,  but  that. this  presumption  might  be  rebutted, 
by  plea  and  proof,  and  the  jurisdiction  thereby  defeated.  Bank  of 
United  States  v.  Deveaux,  5  Cranch  61,  87,  88;  Hope  Ins.  Co.  v. 
Boardman,  5  Cranch  57;   Commercial  Bank  v.  Slocomb,  14  Pet.  60. 

But  the  earlier  cases  were  afterwards  overruled,  and  it  has  become 
the  settled  law  of  this  court  that,  for  the  purposes  of  suing  and  being 
sued  in  the  courts  of  the  United  States,  a  corporation  created  by  and 
doing  business  in  a  state  is,  although  an  artificial  person,  to  be  con- 
sidered as  a  citizen  of  the  state  as  much  as  a  natural  person,  and  there 
is  a  conclusive  presumption  of  law  that  the  persons  composing  the 
coiporation  are  citizens  of  the  same  state  with  the  corporation.  Louis- 
ville, etc..  Railroad  v.  Letson,  2  How.  497,  558;  Marshall  v.  Balti- 
more &  Ohio  Railroad,  16  How.  314,  329;  Muller  v.  Dows,  94  U. 
S.  444;  Steamship  Co.  v.  Tugman,  106  U.  S.  118;  St.  Louis  &  San 
Francisco  Railway  v.  James,  161  U.  S.  545,  555-559-     *     *     * 

(Quoting  from  Bank  of  Augusta  v.  Earle,  13  Pet.  519.) 

The  manifest  injustice  which  would  ensue,  if  a  foreign  corporation, 
permitted  by  a  state  to  do  business  therein,  and  to  bring  suits  in  its 
courts,  could  not  be  sued  in  those  courts,  and  thus,  while  allowed  the 
benefits,  be  exempt  from  the  burdens  of  the  laws  of  the  state,  has 
induced  many  states  to  provide  by  statute  that  a  foreign  corporation 
making  contracts  within  the   state   shall  i  appoint  an  agent  residing 
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therein,  upon  whom  process  may  be  served  in  actions  upon  such  con- 
tracts. This  court  has  often  held  that  wherever  such  a  statute  exists 
service  upon  an  agent  so  appointed  is  sufRqient  to  support  jurisdiction 
of  an  action  against  the  foreign  corporation,  either  in  the  courts  of 
the  state,  or,  when  consistent  with  the  acts  of  congress,  in  the  courts 
of  the  United  States  held  within  the  state,  but  it  has  never  held  the 
existence  of  such  a  statute  to  be  essential  to  the  jurisdiction  of  the 
circuit  courts  of  the  United  States.  Lafayette  Ins.  Co.  v.  French,  i8 
How.  404;  Ex  farte  Schollenberger,  96  U.  S.  369;  New  England 
Ins.  Co.  V.  Woodworth,  iii  U.  S.  138,  146;  Shaw  v.  Quincy  Mining 
Co.,  145  U.  S.  444,  452.     *     *     * 

(Citing  and  quoting  from  Lafayette  Ins.  Co.  v.  French,  18  How. 
408,  409;   Railroad  Co.  v.  Harris,  12  Wall.  65,  83,  84.) 

In  England  the  right  of  a  foreign  corporation  doing  business  in 
England  to  sue  in  the  English  courts  was  long  ago  recognized,  and 
its  liability  to  be  subjected  to  suit  in  those  courts,  by  service  made 
upon  one  of  its  principal  officers  residing  and  representing  it  within 
the  realm,  has  been  fully  established  by  recent  decisions.  Newby  v. 
Von  Oppen,  L.  R.  7  Q.  B.  293;  Haggin  v.  Comptoir  d'Escompte 
de  Paris,  23  Q.  B.  D.  519. 

In  the  courts  of  several  states  of  the  union  the  like  view  has  pre- 
vailed. Libbey  v.  Hodgdon,  9  N.  H.  394 ;  March  v.  Eastern  Rail- 
road Co.,4oN.  H.  548,  579;  Day  v.  Essex  County  Bank,  13  Vt. 
97;  Moulin  v.  Trenton  Ins.  Co.,  i  Dutcher  (25  N.  J.  Law)  57; 
Bushel  V.  Commonwealth  Ins.  Co.,  15  S.  &  R.  173;  North  Mis- 
souri Railroad  v.  Akers,  4  Kan.  453,  469;  Council  Bluffs  Co.  v. 
Omaha  Co.,  49  Neb.  537.  The  courts  of  New  York  and  Massachu- 
setts, indeed,  have  declined  to  take  jurisdiction  of  suits  against  for- 
eign corporations,  except  so  far  as  it  has  been  expressly  conferred  by 
statutes  of  the  state.  McQueen  v.  Middletown  Manuf.  Co.,  16  Johns. 
5;  Robinson  v.  Oceanic  Steam  Navigation  Co.,  112  N.  Y.  315; 
Desper  v.  Continental  Water  Meter  Co.,  137  Mass.  252.  But  the 
jurisdiction  of  the  circuit  courts  of  the  United  States  is  not  created  by, 
and  does  not  depend  upon,  the  statutes  of  the  several  states. 

In  the  circuit  courts  of  the  United  States  there  have  been  conflicting 
opinions,  but  the  most  satisfactoi'y  ones  are  those  of  Judge  Drum- 
mond  and  Judge  Lowell  in  favor  of  the  liability  of  foreign  corpora- 
tions to  be  sued.  Wilson  Packing  Co.  v.  Hunter,  8  Bissell  429 ; 
Hayden  v.  Androscoggin  Mills,  i  Fed.  Rep.  93.     »     *     *      • 

(Citing  and  quoting  from  Lafayette  Ins.  Co.  v.  French,  18  How. 

407-)  ,    , 

The  object  of  the  provisions  of  the  constitution  and  statutes  of  the 

United  States,  in   conferring  upon  the  circuit  courts  of  the  United 

States  jurisdiction  of.  controversies  between  citizens  of  different  states 

of  the  union,  or  between  citizens  of  one  of  the'  states  and  aliens,  was 

to  secure  a  tribunal  presumed  to  be  more  impartial  than  a  court  of  the 

state  in  which  one  of  the  litigants  resides. 

The  jurisdiction  so   conferred  upon  the  national  courts  can  not  be 

abridged  or  impaired  by  any  statute  of  a  state.     Hyde  v.  Stone,  io 
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How.  170,  175;  Smyth  v.  Ames,  169  U.  S.  466,  516.  It  has,  there- 
fore, been  decided  that  a  statute,  which  requires  all  actions  against  a 
county  to  be  brought  in  the  county  court,  does  not  prevent  the  circuit 
court  of  the  United  States  from  talsing  jurisdiction  of  such  an  action, 
Chief  Justice  Chase  saying  that  "no  statute  limitation  of  suability 
can  defeat  a  jurisdiction  given  by  the  constitution."  Cowles  v. 
Mercer  County,  7  Wall.  118,  122;  Lincoln  County  v.  Luning,  133 
U.  S.  529;  Chicot  County  V.  Sherwood,  148  U.  S.  529.  So  statutes 
requiring  foreign  corporations,  as  a  condition  of  being  permitted  to 
do  business  within  the  state,  to  stipulate  not  to  remove  into  the  courts 
of  the  United  States  suits  brought  against  them  in  the  courts  of  the 
state,  have  been  adjudged  to  be  unconstitutional  and  void.  Home 
Ins.  Co.  V.  Morse,  20  Wall.  445  ;  Barron  v.  Burnside,  121  U.  S.  186; 
Southern  Pacific  Co.  v.  Denton,  146  U.  S.  202. 

On  the  other  hand,  upon  the  fundamental  principle  that  no  one 
shall  be  condemned  unheard,  it  is  well  settled  that  in  a  suit  against  a 
corporation  of  one  state,  brought  in  a  court  of  the  United  States  held 
within  another  state,  in  which  the  corporation  neither  does  business, 
nor  has  authorized  any  person  to  represent  it,  service  upon  one  of  its 
officers  or  employes  found  within  the  state  will  not  support  the  juris- 
diction, notwithstanding  that  such  service  is  recognized  as  sufficient 
by  the  statutes  or  the  judicial  decisions  of  the  state.  St.  Clair  v. Cox, 
106  U.  S.  350;  Fitzgerald  Co.  v.  Fitzgerald,  137  U.  S.  98,  106; 
Goldey  v.  Morning  News,  156  U.  S.  518.  See,  also,  Mexican  Cen- 
tral Railway  v.  Pinkney,  149  U.  S.  194. 

By  the  existing  act  of  congress  defining  the  general  jurisdiction  of 
the  circuit  courts  of  the  United  States,  those  courts  "shall  have  orig- 
inal cognizance,  concurrent  with  the  courts  of  the  several  states,  of  all 
suits  of  a  civil  nature,  at  common  law  or  in  equity,  when  the  matter 
in  dispute  exceeds,  exclusive  of  intei'est  and  costs,  the  sum  oi"  value  of 
two  thousand  dollars,"  "in  which  there  shall  be  a  controversy  be- 
tween citizens  of  different  states,"  "or  a  controversy  between  citizens 
of  a  state  and  foreign  states,  citizens  or  subjects,"  and,  as  has  been 
adjudged  by  this  court,  the  subsequent  provisions  of  the  act,  as  to  the 
district  in  which  suits  must  be  brought,  have  no  application  to  a  suit 
against  an  alien  or  a  foreign  corporation,  but  such  a  person  or  corpo- 
ration may  be  sued  by  a  citizen  of  a  state  of  the  union  in  any  district 
in  which  valid  service  can  be  made  upon  the  defendant.  Act  of 
March  3,  1887,  ch.  373,  §  i,  as  corrected  by  the  act  of  August  13, 
1888,  ch.  866,  §1;  24  Stat.,  552;  25  Stat.,  434;  Shaw  v.  Quincy 
Mining  Co.,  145  U.  S.  444,  453;  In  re  Hohorst,  150  U.  S.  653; 
Galveston,  etc..  Railway  v.  Gonzales,  151  U.  S.  496,  503;  In  re 
Keasbey  &  Mattison  Co.,  160  U.  S.  221,  229,  230. 

The  present  action  was  brought  by  a  citizen  and  resident  of  the 
state  of  New  Jersey,  in  a  circuit  court  of  the  United  States  held 
within  the  state  of  New  York,  against  a  foreign  corporation  doing 
business  in  the  latter  state.  It  was  for  a  personal  tort  committed 
abroad,  such  as  would  have  been  actionable  if  committed  in  the  state 
of  New  York  or  elsewhere  in  this  country,  and  an  action  for  which 
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might  be  maintained  in  any  circuit  court  of  the  United  States  which 
acquired  jurisdiction  o^  the  defendant.  Railroad  Co.  v.  Harris, 
above  cited;  Dennick  v.  Railroad  Co.,  103  U.  S.  11;  Huntington 
V.  Attrill,  146  Q.  S.  657,  670,  675 ;  Stewart  v.  Baltimore  &  Ohio 
Railroad,  168  U.  S.  445.  The  summons  was  duly  served  upon  the 
regularly  appointed  agents  of  the  corporation  in  New  York.  In  re 
Hohorst,  above  cited.  The  action  was  within  the  general  jurisdiction 
conferred  by  congress  upon  the  circuit  courts  of  the  United  States. 
The  fact  that  the  legislature  of  the  state  of  New  York  has  not  seen  fit 
to  authorize  like  suits  to  be  brought  in  its  own  courts  by  citizens  and 
residents  of  other  states  can  not  deprive  such  citizens  of  their  right  to 
invoke  the  jurisdiction  of  the  national  courts  under  the  constitution 
and  laws  of  the  United  States. 

The  necessary  conclusion  is  that  the  circuit  court  had  jurisdiction 
to  try  the  action  and  to  render  judgment  therein  against  the  defend- 
ant, and  that  the 

Question  certified  must  he  answered  in  the  affirmative. 

Note.  See,  1893,  In  re  Hohorst,  150  TJ.  S.  653;  1899,  In  re  La  Bourgoyne, 
79  L.  T.  Eep.  (N.  S.)  331. 
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1882.    In  the  Supreme  Court  of  the  United  States.     106  U.  S. 

Rep.  350-360. 

[Error  to  United  States  Circuit  Court,  eastern  district  of  Michigan. 
Action  by  Cox  v.  St.  Clair  to  recover  $5,000  on  two  notes  made  by 
St.  Clair  to  the  Winthrop  Mining  Company,  an  Illinois  corporation, 
payable  in  Chicago,  for  ore  and  property  sold  by  the  mining  company 
to  the  defendant.  The  defense  was  that  plaintiff  purchased  the  note 
after  maturity,  and  after  notice  that  defendant  had  obtained  a  judg- 
ment in  the  Michigan  courts  against  the  mining  company  to  the  amount 
of  $10,000,  which  should  properly  be  offset  against  the  note.  At 
the  trial  a  certified  copy  of  the  judgment  was  offered  in  evidence,  but 
on  objection  it  was  excluded,  because  it  was  not  shown  the  state  court 
had  obtained  jurisdiction  of  the  parties.  Exception  was  taken,  but 
judgment  was  rendered  for  plaintiff  for  full  amount.  The  exclusion 
of  the  judgment  is  assigned  as  error.] 

Mr.  Justice  Field.  *  *  *  The  judgment  of  the  circuit  court 
in  Michigan  was  rendered  in  an  action  commenced  by  attachment.  If 
the  plaintiffs  in  that  action  were,  at  its  commencement,  residents  of 
the  state,  of  which  some  doubt  is  expressed  by  counsel,  the  jurisdic- 
tion of  the  court,  under  the  writ,  to  dispose  of  the  property  attached, 

'  Statement  abridged ;  part  of  opinion  omitted. 
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can  not  be  doubted,  so  far  as  was  necessary  to  satisfy  their  demand. 
No, question  was  raised  as  to  the  validity  of  the  judgment  to  that  ex- 
tent. The  objectipn  to  it  was  as  evidence  that  the  amount  rendered 
was  an  existing  obligation  or  debt  against  the  company.  If  the  court 
had  not  acquired  jurisdiction  over  the  company,  th"e  judgment  estab- 
lished nothing  as  to  -  its  liability,  beyond  the  amount  which  the  pro- 
ceeds of  the  property  discharged.  There  was  no  appearance  of  the 
company  in  the  action,  and  judgment  against  it  was  rendered  for 
$6,450  by  default.  The  officer,  to  whom  the  writ  of  attachment  was 
issued,  returned  that,  by  virtue  of  it,  he  had  seized  and  attached  cer- 
tain specified  personal  property  of  the  defendant,  and  had  also  served 
a  copy  of  the  writ,  with  a  copy  of  the  inventory  of  the  property  at- 
tached, on  the  defendant,  "by  delivering  the  same  to  Henry  J.  Col- 
well,  Esq.,  agent  of  the  said  Winthrop  Mining  Company,  personally, 
in  said  county." 

The  laws  of  Michigan  provide  for  attaching  property  of  abscond- 
ing, fraudulent  and  non-resident  debtors  and  of  foreign  corporations. 
They  require  that  the  writ  issued  to  the  sheriff,  or  other  officer  by 
whom  it  is  to  be  served,  shall  direct  him  to  attach  the  property  of  the 
defendant,  and  to  summon  him  if  he  be  found  within  the  county,  and 
also  to  serve  on  him  a  copy  of  the  attachment  and  of  the  inventory  of 
the  property  attached.  They  also  declare  that  where  a  copy  of  the 
writ  of  attachment  has  been  personally  served  on  the  defendant,  the 
same  proceedings  may  be  had  thereon  in  the  suit  in  all  respects  as 
upon  the  return  of  an  original  writ  of  summons  personally  served 
where  suit  is  commenced  by  such  summons.  2  Comp.  Laws,  1871, 
sections  6397  and. 6413. 

They  also  provide,  in  the  chapter  regulating  proceedings  by  and 
against  corporations,  that  "suits  against  corporations  may  be  com- 
menced by  original  writ  of  summons,  or  by  declaration,  in  the  same 
manner  that  personal  actions  may  be  commenced  against  individuals, 
and  such  writ,  or  a  copy  of  such  declaration,  in  any  suit  against  a  cor- 
poration, may  be  served  on  the  presiding  officer,  the  cashier,  the  sec- 
retary or  the  treasurer  thereof;  or,  if  there  be  no  such  officer,  or  none 
can  be  found,  such  service  may  be  made  on  such  other  officer  or  member 
of  such  corporation,  or  in  such  other  manner  as  the  court  in  which 
such  suit  is  brqught  may  direct ;"  and  that  "in  suits  commenced  by 
attachment  in  favor  of  a  resident  of  this  state  against  any  corporation 
created  by  or  under  the  law;s  of  any  other  state,  government  or  coun- 
try, if  a  copy  of  such  attachment  and  of  the  inventory  of  property 
attached  shall  have  been  personally  served  on  any  officer,  member, 
clerk  or  agent  of  such  corporation  within  this  state,  the  same  proceed- 
ings shall  be  thereupon  had,  and  with  like  effect,  as  in  case  of  an  at- 
tachment against  a  natural  person,  which  shall  have  been  returned 
served  in  like  manner  upon  the  defendant."  2  Comp.  Laws,  1871, 
sections  6544  and  6550. 

The  courts  of  the  United  States  only  regard  judgments  of  the  state 
courts  establishing  personal  demands  as  having  validity  or  as  im- 
porting verity  where  they  have  been  rendered  upon  personal  citation 
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of  the  party,  or,  what  is  the  same  thing,  of  those  empowered  to  re- 
ceive process  for  him,  or  upon  his  voluntary  appearance. 

In  Pennoyer  v.  Neff  we  had  occasion  to  consider  at  length  the  man- 
ner in  which  state  courts  can  acquire  jurisdiction  to  render  a  personal 
judgment  against  non-residents  which  would  be  received  as  evidence 
in  the  federal  courts ;  and  we  held  that  personal  service  of  citation  on 
the  party  or  his  voluntary  appearance  was,  with  some  exceptions, 
essential  to  the  jurisdiction  o^  the  court.  The  exceptions  related  to 
those  cases  where  proceedings  are  taken  in  a  state  to  determine  the 
status  of  one  of  its  citizens  toward  a  non-resident,  or  where  a  party 
has  agreed  to  accept  a  notification  to  others  or  service  'on  them  as 
citation  to  himself.     95  U.  S.  714. 

The  doctrine  of  that  case  applies,  in  all  its  force,,  to  personal  judg- 
ments of  state  courts  against  foreign  corporations.  The  courts  render- 
ing them  must  have  acquired  jurisdiction  over  the  party  by  personal 
service  or  voluntary  appearance,  whether  the  party  be  a  corporation 
or  a  natural  person.  There  is  only  this  difference :  A  corporation, 
being  an  artificial  being,  can  act  only  through  agents,  and  only  through 
them  can  be  reached,  and  process  must,  therefore,  be  served  upon 
them.  In  the  state  where  a  corporation  is  formed  it  is  not  difficult  to 
ascertain  who  are  authorized  to  represent  and  act  for  it.  Its  charter 
or  the  statutes  of  the  state  will  indicate  in  whose  hands  the  control 
and  management  of  its  affairs  are  placed.  Directors  are  readily  found, 
as  also  the  officers  appointed  by  them  to  manage  its  business.  But 
the  moment  the  boundary  of  the  state  is  passed  difficulties  arise ;  it  is 
not  so  easy  to  determine  who  represent  the  corporation  there,  and  un- 
der what  circumstances  service  on  them  will  bind  it. 

Formerly  it  was  held  that  a  foreign  corporation  could  not  be  sued 
in  an  action  for  the  recovery  of  a  personal  demand  outside  of  the  state 
by  which  it  was  chartered.     *     *     * 

(Quoting  and  citing  McQueen  v.  Middleton  Mfg.  Co.,  16  Johns. 
(N.  Y.)  5;  Peckham  v.  North  Parish,  16  Pick.  274;  Libbey  v. 
Hodgdon,  9  N.  H.  394;  Moulin  v.  Trenton  Ins.  Co.,*24  N.  J.  Law 
222.) 

This  doctrine  of  the  exemption  of  a  corporation  from  suit  in  a  state 
other  than  that  of  its  creation  was  the  cause  of  much  inconvenience, 
and  often  of  manifest  inju^stice.  The  great  increase  in  the  number  of 
corporations  of  late  years,  and  the  immense  extent  of  their  business, 
only  made  this  inconvenience  and  injustice  more  frequent  and  marked. 
Corporations  now  enter  into  all  the  industries  of  the  country.  The 
business  of  banking,  mining,  manufacturing,  transportation  and  in- 
surance is  almost  entirely  carried  on  by  them,  and  a  large  portion  of 
the  wealth  of  the  country  is  in  their  hands.  Incorporated  under  the 
laws  of  one  state,  they  carrry  on  the  most  extensive  operations  in 
other  states.  To  meet  and  obviate  this  inconvenience  and  injustice, 
the  legislatures  of  several  states  interposed,  and  provided  for  service 
of  process  on  officers  and  agents  of  foreign  corporations  doing  busi- 
ness therein.  Whilst  the  theoretical  and  legal  view,  that  the  domicile 
of  a  corporation  is  only  in  the  state  where  it  is  created,  was  admitted. 
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it  was  perceived  that  when  a  foreign  corporation  sent  its  officers  and 
agents  into  other  states  and  opened  offices,  and  carried  on  its  business 
there,  it  was,  in  effect,  as  much  represented  by  them  there  as  in  the  state 
of  its  creation.  As  it  was  protected  by  the  laws  of  those  states,  allowed 
to  carry  on  its  business  within  their  borders,  and  to  sue  in  their  courts, 
it  seemed  only  right  that  it  should  be  held  responsible  in  those  courts 
to  obligations  and  liabilities  there  incurred. 

All  that  there  is  in  the  legal  residence  of  a  corporation  in  the  state 
of  its  creation  consists  in  the  fact  that  by  its  laws  the  corporators  are 
associated  together  and  allowed  to  exercise  as  a  body  certain  func- 
tions, with  a  right  of  succession  in  its  members.  Its  officers  and 
agents  constitute  all  that  is  visible  of  its  existence ;  and  they  may  be 
authorized  to  act  for  it  without  as  well  as  within  the  state.  There 
would  seem,  therefore,  to  be  no  sound  reason  why,  to  the  extent  of 
their  agency,  they  should  not  be  equally  deemed  to  represent  it  in  the 
states  for  which  they  are  respectively  appointed  when  it  is  called  to 
legal  responsibility  for  their  transactions. 

The  case  is  unlike  that  of  suits  against  individuals.  They  can  act 
by  themselves,  and  upon  them  process  can  be  directly  served,  but  a 
corporation  can  only  act  and  be  reached  through  agents.  Serving 
process  on  its  agents  in  other  states,  for  matters  within  the  sphere  of 
their  agency,  is,  in  effect,  serving  process  on  it  as  much  so  as  if  such 
agents  resided  in  the  state  where  it  was  created. 

A  corporation  of  one  state  can  not  do  business  in  another  state 
without  the  latter's  consent,  express  or  implied,  and  that  consent  may 
be  accompanied  with  such  conditions  as  it  may  think  proper  to  im- 
pose. Afe  said  by  this  court  in  Lafayette  Insurance  Co.  v.  French: 
"These  conditions  must  be  deemed  valid  and  effectual  by 'other 
states  and  by  this  court,  provided  they  are  not  repugnant  to  the  con- 
stitution or  laws  of  the  United  States,  or  inconsistent  with  those 
rules  of  public  law  which  secure  the  jurisdiction  and  authority  of  each 
state  from  encfoachment  by  all  others,  or  that  principle  of  natural  jus- 
tice which  forbids  condemnation  without  opportunity  for  defense." 
18  How.  404,  407;   Paul  V.  Virginia,  8  Wall.  168. 

The  state  may,  therefore,  impose  as  a  condition  upon  which  a  for- 
eign corporation  shall  be  permitted  to  do  business  within  her  limits, 
that  it  shall  stipulate  that  in  any  litigation  arising  out  of  its  transac- 
tions in  the  state,  it  will  accept  as  sufficient  the.  service  of  process  on 
its  agents  or  persons  especially  designated  ;  and  the  condition  would 
be  eminently  fit  and  just.  And  such  condition  and  stipulation  may 
be  implied  as  well  as  expressed.  If  a  state  permits  a  foreign  corpo- 
ration to  do  business  within  her  limits,  and  at  the  same  time  provides 
that  in  suits  against  it  for  business  there  done,  process  shall  be  served 
upon  its  agents,  the  provision  is  to  be  deemed  a  condition  of  the  per- 
mission, and  the  corporations  that  subsequently  do  business  in  the 
state  are  to  be  deemed  to  assent  to  such  condition  as  fully  as  though 
they  had  specially  authorized  their  agents  to  receive  service  of  the 
process.  Such  condition  must  not,  however,  encroach  upon  that  prin- 
ciple of  natural  justice  which  requires  notice  of  a  suit  to  a  party  before 


§  325  POWER  TO  SUE  AND  BE  SUED.  1 1 19 

he  can  be  bound  by  it.  It  must  be  reasonable,  and  the  service  pro- 
vided for  should  be  only  upon  such  agents  as  may  be  properly  deemed 
representatives  of  the  foreign  corporation.  The  decision  of  this  court 
in  Lafayette  Insurance  Co.  v.  French,  to  which  we  have  already  re- 
ferred, sustains  these  views.     *     *     * 

We  do  not,  however,  understand  the  laws  of  Michigan  as  authoriz- 
ing the  service  of  a  copy  of  the  writ,  as  a  summons,  upon  an  agent  of 
a  foreign  corporation,  unless  the  corporation  be  engaged  in  business 
in  the  state,  and  the  agent  be  appointed  to  act  there.  We  so  construe 
the  words  "  agent  of  such  corporation  within  this  state."  They  do 
not  sanction  service  upon  an  officer  or  agent  of  the  corporation  who 
resides  in  another  state,  and  is  only  casually  in  the  state,  and  not 
charged  with  any  business  of  the  corporation  there.     *     *     * 

(Citing  and  quoting  to  this  effect  Newell  v.  Great  Western  Ry. 
Co.,  19  Mich.  344;   Moulin  v.  Trenton  Ins.  Co.,  24  N.  J.  Law  222, 

234-) 

Without  considering  whether  authorizing  service  of  a  copy  of  a  writ 
of  attachment  as  a  summons  on  some  of  the  persons  named  in  the 
statute — a  member,  for  instance,  of  the  foreign  corporation,  that  is,  a 
mere  stockholder — is  not  a  departure  from  the  principle  of  natural 
justice  mentioned  in  Lafayette  Insurance  Co.  v.  French,  which  forbids 
condemnation  without  citation,  it  is  sufficient  to  observe  that  we  are 
of  opinion  that  when  service  is  made  within  the  state  upon  an  agent 
of  a  foreign  corporation,  it  is  essential,  in  order  to  support  the  juris- 
diction of  the  court  to  render  a  personal  judgment,  that  it  should  ap- 
pear somewhere  in  the  record — either  in  the  application  for  the  writ, 
or  accompanying  its  service,  or  in  the  pleadings  or  the  finding  of  the 
court — that  the  corporation  was  engaged  in  business  in  the  state.  The 
transaction  of  business  by  the  corporation  in  the  state,  general  or 
special,  appearing,  a  certificate  of  service  by  the  proper  officer  on  a 
person  who  is  its  agent  there  would,  in  our  opinion,  be  sufficient 
frima  facie  evidence  that  the  agent  represented  the  company  in  the 
business.  It  would  then  be  open,  when  the  tecord  is  offered  as  evi- 
dence in  another  state,  to  show  that  the  agent  stood  in  no  representa- 
tive character  to  the  company,  that  his  duties  were  limited  to  those  of 
a  subordinate  employe,  or  to  a  particular  transaction,  or  that  his  agency 
had  ceased  when  the  matter  in  suit  arose. 

In  the  record,  a  copy  of  which  was  offered  in  evidence  in  this  case, 
there  was  nothing  to  show,  so  far  as  we  can  see,  that  the  Winthrop 
Mining  Company  was  engaged  in  business  in  the  state  whe^  service 
was  made  on  Colwell.  The  return  of  the  officer,  on  which  alone  re- 
liance was  placed  to  sustain  the  jurisdiction  of  the  state  court,  gave  no 
information  on  the  subject.  It  did  not,  therefore,  appear  even  prima 
faciejhat  Colwell  stood  in  any  such  representative  character  to  the 
company  as  would  justify  the  service  of  a  copy  of  the  writ  on  him. 
The  certificate  of  the  sheriff,  in  the  absence  of  this  fact  in  the  record, 
was  insufficient  to  give  the  court  jurisdiction  to  render  a  personal  judg- 
ment against  the  foreign  corporation.  The  record  was,  therefore, 
properly  excluded. 

Judgment  affirmed. 
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Note.    Service  ol  process. 

1.  Domestic  corporations : 

(a)  At  common  law,  on  oflBcers,  was  sufl5cient:  1819,  McQueen  v.  Middle- 
ton  Mfg.  Co.,  16  Johns.  5;  1837,  Meriwether  v.  Bank  of  Hamburg,  Dud. 
(S.  C.)  36;  1846,  Glaize  v.  South  Car.  E.  Co.,  1  Strobh.  L.  (S.  C.)  70;  1869, 
Newell  V.  Great  Western  R.  Co.,  19  Mich.  336;  1871,  Hartford  City  Fire  Ins. 
Co.  V.  Carrugi,  41  Ga.  660;  1875,  Barnett  v.  Chicago  &  L.  H.  E.  Co.,  4 
Hun  114. 

(b)  By  statutes,  service  may  be  made  on  general  officers,  such  as  president, 
secretary,  cashier,  general  superintendent,  managing  officers,  etc. :  1854, 
Chamberlin  v.  Mammoth. Mining  Co.,  20  Mo.  96  (president)  ;  1854,  Willamette 
Falls  Co.  V.  Williams,  1  Ore.  112;  1854,  Commerce  Bank  v.  Rutland  &  W.  R., 
10  How.  Pr.  1  (general  manager) ;  1865,  Carr  v.  Commercial  Bank  of  Racine, 
19  Wis.  272;  1865,  Gillig  v.  Independent  G.  &  S.  M.  Co.,  1  Nev.  247  (secre- 
tary);  1867,  Adams  Express  Co.  v.  St.' John,  17  Ohio  St.  641  (general  super- 
intendent);' 1872,  Newby  &  Colts  Pat.  Fa.  Co.,  L.  R.  7  Ct.  Q.  B.  293;  1882, 
McMurtry  v.  Tuttle,  13  Neb.  232  (treasurer)  ;  1893,  Taylor  v.  Granite  State, 
etc.,  Assn.,  136  N.  Y.  343,  32  Am.  St.  Rep.  749  (an  attorney  is  iiot  such  of- 
ficer). 

But  a  ticket  seller  (1859,  Doty  v.  Mich.  C.  E.  Co.,  8  Abb.  Pr.  427;  1900, 
Denver,  etc.,  E.  Co.  v.  Eoller,  100  Fed.  Eep.  738);  baggage  master  (1851, 
Flvnn  v.  Hudson  Eiv.  E.  Co.,  6  How.  Pr.  308);  ship  captain  (1862,  Upper 
Miss.  Trans.  Co.  v.  Whittaker,  16  Wis.  220) ;  or  an  attorney  (1893,  Taylor  v. 
Granite  State  Assn.,  136  N.  Y.  343,  32  Am.  St.  Eep.  749),  are  not  such  officers 
as  justify  service  unless  specially  provided  for. 

Yet  generally  it  is  now  held  that  any  agent  authorized  to  contract  the  debt, 
or  represent  the  corporation  in  the  particular  transaction,  sufficiently  repre- 
sents the  corporation  in  accepting  service  of  summons  in  a  mattter  arising 
from  such  transaction:  1892,  Klopp  v.  Creston  City  W.  W.  Co.,  34  Neb.  808, 
33  Am.  St.  Eep.  666;  Am.  Bell  Tel.  Co.,  29  Fed.  Rep.  17,  34;  1892,  Reyer  v. 
Odd  Fellows',  etc.,  Assn.,  157  Mass.  367,  34  Am.  St.  Rep.  288;  1894,  Foster  v. 
Betcher  Lumber  Co.,  5  S.  D.  57,  49  Am.  St.  Rep.  859,  23  L.  R.  A.  490;  1895, 
Gude  V.  Dakota  F.  &  M.  Ins.  Co.,  7  S.  D.  644,  58  Am.  St.  Rep.  860;  1896,  Pol- 
lock V.  Building  &  L.  Assn.,  48  S.  C.  65,  59  Am.  St.  Eep.  695;  1898,  Turcott 
V.  Eailroad  Co.,  101  Tenn.  102,  70  Am.  St.  Eep.  661;  1898,  Conn.  Mut.  Ins. 
Co.  V.  Spratley,  172  U.  S.  602. 

2.  Foreign  corporations. 

(a)  At  common  law,  not  on  an  officer  outside  of  the  state  creating  the  cor- 
poration :  1819,  McQueen  v.  Middleton  Mfg.  Co.,  16  Johns.  5 ;  1834,  Peckham 
V.  North  Parish,  16  Pick.  (Mass.)  274;  1875,  Barnett  v.  Chicago  &  L.  H.  E. 
Co.,  4  Hun  114. 

But  see,  contra,  1871,  Hartford  Ins.  Co.  v.  Carrugi,  41  Ga.  660;  1875,  Bawk- 
night  V.  Liverpool  L.  &  G.  Ins.  Co.,  55  Ga.  195. 

(b)  Under  statutes,  only  when  the  statute  allows,  i.  e.,  by  express  statutory 
authority,  and  then  generally  only  such  as  are  doing  business  and  have  agents 
in  the  state:  1861,  O.&M.  E.Co.  v.  Wheeler,  1  Black  (U.  S.)  286,  on  297;  1866, 
Camden  Eolling  M.  Co.  v.  Swede  Iron  Co.,  32  N.  J.  Law  15;  1868,  Howell  v. 
Chicago  &  N.  W.  E.  Co.,  51  Barb.  (N.  Y.)  378;  1873,  Lathrop  v.  Union  Pac. 
E.  Co.,  1  McAr.  (D.  C.)  234;  1875,  Dallas  v.  Atlantic  &  M.  R.  Co.,  2  McAr. 
(D.  0.)  146;  1893,  Aldrich  v.  Anchor  Coal  Co.,  24  Ore.  32,  41  Am.  St.  Rep. 
831 ;  1894,  Foster  v.  Betcher  Lumber  Co.,  5  S.  D.  57,  49  Am.  St.  Eep.  859,  23 
L.  R.  A.  490,  note;  1898,  Crook  v.  Girard  Iron  Co.,  87  Md.  138,  67  Am.  St. 
Rep.  325;  1898,  Carstens  v.  Leidigh  &  L.  Co.,  18  Wash.  450,  63  Am.  St.  Rep. 
906,  39  L.  E.  A.  548;  1898,  Conn.  Mut.  Ins.  Co.  v.  Spratley,  172  U.  S.  602; 
1899,  Mecke  v.  Valleytown  M.  Co.,  93  Fed.  Eep.  697 ;  1900,  Denver  &  E.  G.  E. 
Co.  V.  Eoller,  100  Fed.  Eep.  738;  1900,  J.  W.  Thompson  v.  Whitehead,  185 
111.  454;  1901,  Abbeville  Elec.  L.,  etc.,  Co.  v.  Western  El.  Co.,  61  S.  C.  361,  85 
Am.  St.  E.  890,  note  905. 

While  it  is  held  that  only  an  officer  named  in  the  statute  can  accept  service, 
1895,  First  Nat'l  Bk.  v.  Huntington  Dis.  Co.,  41  W.  Va.  530,  56  Am.  St.  Eep. 
878,  yet  it  would  seem  that  any  agent  that  is  authorized  to  do  the  business  is 
sufficient  if  he  regularly  represents  the  company  in  such  business.  See  supra, 
Domestic  corporations  (b). 
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But  service  on  agent  temporarily  in  the  state,  is  not  generally  sufficient 
(see  cases  above),  though  there  are  a  few  cases  to  the  contrary:  1877,  Hiller 
V.  B.  &  M.  E.  Co.,  70  N.  Y.  223;  1887,  Childs  v.  Harris  Mfg.  Co.,  104  N. 
Y.  477 ;  1901,  Abbeville  Elec.  L.  Co.  v.  Western  El.  Co.,  61  S.  C.  361,  85  Am. 
St.  R.  890,  note  905.    ■ 


Sec.  326.     What  is  doing  business  so  as  to  authorize  service. 

EYERSON  V.  WAYNE  CIRCUIT  JUDGE.' 

1897.     In  the  Supreme  Court  of   Michigan.     114  Mich.  Rep. 

352-354- 

[Mandamus  by  Ryerson  to  compel  the  circuit  judge  of  Wayne 
county  to  vacate  an  order  setting  aside  the  service  of  summons  against 
a  foreign  corporation.] 

Moore,  J.  March  11,  1897,  relator,  a  resident  of  Detroit,  com- 
menced a  suit  by  summons  in  the  Wayne  Circuit  Court  against  the 
Beach  &  Clarridge  Company,  a  Massachusetts  corporation,  for  a  ' 
cause  of  action  accruing  in  Wayne  county.  The  service  was  made 
upon  H.  L.  Baker,  who  is  said  by  relator  to  be  the  traveling  agent  of 
said  corporation.  Motion  was  made  to  set  aside  the  service,  because 
unauthorized.  The  service  was  set  aside  and  the  proceedings  dis- 
missed.    It  is  sought  to  review  that  action  here. 

It  is  claimed  the  service  was  authorized  by  Act  No.  61  of  the  Pub- 
lic Acts  of  1895,  which  reads: 

"Suits  may  be  commenced  at  law  or  in  equity  in  the  circuit  court 
for  any  county  of  this  state  where  the  plaintiff  resides  *  »  » 
against  any  corporation  not  organized  under  the  laws  of  this  state,  in 
all  cases  where  the  cause  of  action  accrues  within  the  state  of  Michi- 
gan, by  service  *  *  *  upon  any  officer  or  agent  of  the  corpora- 
tion," etc. 

The  record  shows -that  Mr.  Baker  was  a  traveling  salesman  of  the 
Massachusetts  corporation.  His  business  was  the  taking  of  orders 
for  goods  in  this  and  a  number  of  other  states.  He  had  no  office  in 
this  state.  He  did  not  have  charge  of  any  men  under  him.  His 
duties  were  those  of  the  ordinary  traveling  agent,  selling  goods  to 
retail  dealers.     *     *     * 

It  is  the  claim  of  the  respondent  that  Mr.  Baker  was  not  such  an 
agent  as  is  meant  by  the  statute,  where  it  authorizes  service  upon  an 
agent;  citing  Newell  v.  Railway  Co.,  19  Mich.  336;  Watson  v. 
Wayne  Circuit  Judge,  24  Mich.  38;  Lake  Shore,  etc.,  R.  Co.  v. 
Hunt,  39  Mich.  469;  Pettit  v.  Booming  Co.,  74  Mich.  214;  Kirby 
Carpenter  Co.  v.  Trombley,  loi  Mich.  447.  These  cases  do  not 
throw  much  light  upon  the  discussion,  as  the  statute  construed  by 
them  is  quite  different  from  the  one  to  be  construed  here.  In  the  last 
three  cases  the  statute  reads  that  service  might  be  made  on  certain  of- 
ficers, and  the  "general  or  special  agent,  superintendent  or  other  prin- 
cipal officer." 

'  Part  of  opinion  omitted. 
71— WiL.  Cas. 


1 122  EXCHANGE   BANK   V.    CAPPS.  §  327 

Counsel  also  cites  Maxwell  v.  Railroad  Co.,  34  Fed  Rep.  286.  In 
this  case  Justice  Brown  held:  "It  does  not  appear  to  me  that  the  law 
of  this  state  with  respect  to  suits  against  foreign  corporations  (2  How. 
Stat.,  §  8145)  cuts  any  figure  in  the  case,  since  it'  provides  for  service 
of  pi'ocess  upon  the  agent  of  a  foreign  corporation  only  where  the 
cause  of  action  arises  within  this  state,"  and  he  held  that  the  cause  of 
action  did  not  arise  in  this  state^  and  for  that  reason  the  court  did  not 
get  jurisdiction.  In  the  case  of  Fairbank  &  Co.  v.  Cincinnati,  etc., 
■R.  Co.,  4  C.  C.  A.  403,  54  Fed.  Rep.  420,  there  was  a  dissenting 
opinion,  which  we  think  is  more  in  harmony  with  the  later  decisions 
of  this  court,  which  we  shall  hereafter  cite,  than  the  prevailing  opinion. 
In  Gottschalk  Co.  v.  Distilling,  etc.,  Co.,  50  Fed.  Rep.  681,  it  was 
held  that  the  person  called  a  "distributing  agent"  was  not  an  agent, 
.b^t  vyas  a  purchaser  of  the  goods  of  defendant. 

We  think  the  record  fairly  discloses  that  the  Massachusetts  corpora- 
tion was  doing  business  in  this  state,  and  that  it  was  done  through  the 
agency  of  Mr.  Baker,  its  traveling  agent,  and  that  the  case  comes 
within  the  provisions  of  the  statute.  There  can  be  no  doubt  of  the 
right  of  this  corporation  to  do  business  in  this  state,  and  of  its  right  to 
sue  its  debtors  in  the  courts  of  this  state.  When  it  undertakes  to  do 
business  here,  it  must  do  so  in  compliance  with  our  laws,  which  pro- 
vide for  the  bringing  of  suits  and  the  method  of  service.  Vorheis  v. 
People's  Mut.  Ben.  Soc,  86  Mich.  31  -  Shafer  Iron  Co.  v.  Iron  Cir- 
cuit Judge,  88  Mich.  464;  Turner  v.  Tunnel  Co.,  102  Mich.  574. 

We  think  the  service  of  process  was  good.  The  writ  will  issue  as 
prayed. 

The  other  justices  concurred. 

Note.  See,  1894,  Foster  v.  Betcher  Lumber  'Co.,  5  S.  D.  57,  23  L.  B.  A. 
490,  note;  1895,  Florsheim,  etc.,  Dry  Goods  Co.  v.  Lester,  60  Ark.  120,  46  St. 
Eep.  162;  1896,  Comm.  Bank  v.  Sherman,  28  Ore.  573,  52  Am.  St.  Rep.  811; 
1898,  Crook  v.  Girard  Iron  Co.,  87  Md.  138,  67  Am.  St.  Rep  325;  1898,  Conn. 
Mut.  L.  Ins.  Co.  v.  Spratley,  172  IT.  S.  602;  1898,  Mearshon  v.  Pottsville  L. 
Co.,  187  Pa.  St.  12,  67  Am.  St.  Rep.  560;  1899,  Wall  v.  Ches.  &  O.  R.  Co.,  95 
Fed.  Rep.  398 ;  1899,  In  re  La  Bourgogne,  79  L.  T.  (N.  S.)  331 ;  1901,  Abbeville 
Elec.  L.  Co.  v.  Western  El.  Co.,  61  S.  0.  361,  55  L.  R.  A.  146,  85  Am.  St. 
R.  890,  note  905. 

But  see,  1895,  State  v.  Bristol  Sav.  Bk.,  108  Ala.  3,  54  Am.  St.  Eep.  141. 


Sec.  327.     Pleading. 

Corporation  plaintiff-^-need  not  allege  corporate  existence. 

EXCHANGE  NATIONAL  BANK  v.  L.  J.  CAPPS  Et  al.^ 

1 89 1.     In  the  Supreme  Court  of  Nebraska.     32  Nebraska  Rep. 
242-245,  29  Am.  St.  Rep.  433. 

[Suit  by  the  bank  upon  a  promissory  note  made  payable  to  the  order 
of  the  Exchange  National  Bank.  The  petition  read  simply  that 
"Plaintiff  complains,"  etc.,  without  alleging  it  was  a  corporation,  or 
stating  under  what  law  it  was  organized.  A  demurrer  to  the  petition 
was  sustained,  and  this  is  the  error  assigned.] 

•  Statement  abridged. 
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Maxwell,  J.  *  •  *  In  Platte  Valley  Bank  v.  Harding,  i 
Neb.  461,  it  was  held  that  the  maker  of  a  note  payable  to  a  bank,  in 
an  action  on  the  note,  can  not  raise  the  question  of  the  bank's  incor- 
poration. In  Angell  &  Ames  on  Corporations,  section  632,  it  is 
said:  "It  is,  however,  generally  admitted  that  a  corporation  may  de- 
clare in  its  corporate  name,  without  setting  forth  in  the  declaration 
the  act  of  incorporation  or  averring  that  it  is  a  corporation  if  the  act 
be  private." 

At  common  law  it  is  not  necessary  to  set  forth  in  the  declaration 
the  act  of  incorporation  when  an  action  is  brought  in  the  corporate 
name.  The  code  was  designed  to  simplify  procedure.  There  is  no 
requirement  of  the  statute  that  the  act  of  incorporation  shall  be 
averred,  and  it  seems  to  be  sufficient  to  bring  the  action  in  the  cor- 
porate name. 

In  Stanley  v.  R.  &  D.  R.  Co.,  89  N.  C.  331,  it  is  said:  "It  is  dif- 
ficult to  assign  any  sufficient  reason  why  a  corporation  suing  or  sued 
should  be  designated  by  any  further  description  than  its  corporate 
name,  which  does  not  apply  with  equal  force  to  a  natural  person,  the 
only  purpose  in  either  case  being  to  point  out  the  party  to  the  action. 
The  appearance  and  plea  to  the  merits  or  answer  is  a  concession  of 
the  sufficiency  of  the  designation  of  the  person,  natural  or  artificial, 
and,  if  intended  to  be  disputed,  it  should  be  under  the  present  prac- 
tice by  answer." 

So  under  the  section  of  the  Iowa  code  in  regard  to  actions  on  writ- 
ten instruments,  when  "suit  may  be  brought  by  or  against  any  of  the 
parties  thereto,  by  the  same  name  and  description  as  those  by  which 
they  are  designated  in  such  instrument."  (Harris  Mfg.  Co.  v.  Marsh, 
49  Iowa  11,4  Am.  &  Eng.  Ency.  of  Law  285.)  There  is  no  require- 
ment of  the  code  that  authorizes  a  court  to  insist  upon  setting  out  the 
act  of  incorporation  in  an  action  brought  in  the  corporate  name.  The 
common  law  prevails  in  this  state  in  all  matters  where  there  is  no 
statute  to  the  contrary.  The  code  has  not  changed  the  common  law 
in  this  respect.  It  was,  therefore,  unnecessaiy  to  aver  the  act  of  in- 
corporation. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 

The  other  judges  concur. 

Note.  See,  also,  1860,  Central  Bank  v.  Knowlton,  12  "Wis.  624,  78  Am.  Dec. 
769;  1867,  Stein  v.  Ind.  Bldg.  &  L.  Assn.,  18  Ind.  237,  81  Am.  Dec.  353;  1894, 
Norfolk,  etic.,  R.  Co.  v.  Hoover,  79  Md.  253,  47  Am.  St.  Bep.  392;  1896,  Shick 
V.  Citizens'  Enterprize  Co.,  15  Ind.  App.  329,57  Am.  St.  Eep.  230;  1897, 
Holden  v.  Great  W.  El.  Co.,  69  Minn.  527,  65  Am.  St.  Rep.  585;  1898,  Emer- 
son V.  Nimocks,  88  Fed.  Rep.  280;  1898,  Parker  v.  Carolina  Sav  Bk.,  53  S.  C. 
583,  69  Am.  St.  Rep.  888;  1899,  Wood  v.  Friendship  Lodge,  20  Ky.  L.  Rep. 
2002,  50  S.  W.  Rep.  836;  1899,  Moynihan  v.  Drobaz,  124  Cal.  212,  71  Am.  St. 
Rep.  46;  1901,  Brady  v.  National  Supply  Co.,  64  0.  S.  267,  83  Am.  St.  Rep, 
753.  60  N.  E.  218. 

See  following  case,  contra. 
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Sec.  328.     Same.     Contra, — must  allege  corporate  existence. 

E.  W.  HOLLOWAY  v.  THE  MEMPHIS,  EL  PASO  AND    PACIFIC  E. 

E.  CO.i 

1859.    In  THE  Supreme  Court  of  Texas.    23  Texas  Rep.  465-468, 

76  Am.  Dec.  68. 

[Suit  by  the  corporation  (without  alleging  its  corporate  existence) 
against  Holloway  upon  a  written  contract  of  subscription  to  the  stock 
of  the  railroad  company.  The  defendant  demurred,  the  court  over- 
ruled the  demurrer,  and  this  is  the  error  assigned.] 

Wheeler,  C.  J.  It  is  the  settled  rule  of  the  English  law,  and  it 
is  the  rule  in  New  York,  Virginia  and  some  of  the  other  states,  that 
where  a  body  politic  institutes  legal  proceedings,  either  on  a  contract 
or  to  recover  property,  it  must,  at  the  trial,  under  the  general  issue, 
prove  the  fact  of  incorporation.  (Angell  &  Ames  on  Corp.,  §  632, 
4th  edit.,  and  cases  cited.)     In  the  case  of  The  Bank  v.  Simonton, 

2  Texas  Rep.  531,  this  court  held  that  the  plaintiffs  must  aver  and 
prove  that  they  were  a  body  corporate,  duly  constituted  by  competent 
authoi'ity,  to  enable  them  to  maintain  this  action.  That  was  the  case 
of  a  foreign  corporation.  But  the  principle  of  the  decision  applies 
equally  to  a  domestic  corporation,  created  by  private  act,  of  which  the 
court  can  not  judicially  take  notice. 

In  some  of  the  states  a  different  rule  obtains,  and  it  is  held  that,  if 
in  a  suit  by  a  corporation  the  defendant  plead  the  general  issue,  it  is 
an  admission  of  the  corporate  existence  of  the  plaintiffs,  on  the  prin- 
ciple, it  seems,  that  by  pleading  to  the  merits,  the  defendant  admits 
the  capacity  of  the  plaintiffs  to  sue.  (Angell  &  Ames  on  Corp., 
§  633.)  Those  courts,  however,  make  an  exception  in  the  case  of 
foreign  corporations.  (Angell  &  Ames  on  Corp.,  §  633.)  But  the 
reason  for  a  distinction  in  this  respect  is  not  very  clearly  discoverable. 
A  foreign  corporation  is  required  to  prove  its  corporate  legal  exist- 
ence, because  the  court  can  not  judicially  know  the  legal  being  of 
such  a  corporation.  The  court  can  not  take  notice,  ex  officio^  of  the 
foreign  law,  by  which  it  is  created  a  body  corporate.  The  same  rea- 
son applies  to  a  domestic  corporation,  created  by  a  private  act.  The 
court  can  not  judicially  take  notice  of  a  private  statute,  and  there 
would  seem  to  be  the  same  reason  for  requiring  the  proof  to  be  made 
in  the  one  case  as  in  the  other. 

'  The  English  rule  seems  most  in  consonance  with  principle.  The 
merely  naming  themselves  a  company  shows  the  fact  of  an  associa- 
tion acting  under  a  particular  name,  but  not  that  they  have  the  legal 
capacity  to  act,  and  prosecute  suits  by  that  name ;  nor  can  the  court 
know  that  they  have  such  capacity,  unless  they  are  constituted  a  body 
corporate  by  public  law,  or  are  recognized  as  such  by  a  law,  of  which 
the  court  can  judicially  take  notice.     It  would   seem;  therefore,  on 

'  Statement  abridged ;  arguments  omitted. 
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principle,  that  a  private  domestic  corporation,  equally  with  a  foreign 
corporation,  must  aver  and  prove  the  fact  of  incorporation. 

The  question  raised  by  the  demurrer  is,  whether  it  was  necessary 
for  the  plaintiffs  to  aver  that  they  are  a  corporation.  In  The  Bank  v. 
Simonton,  it  was  held  to  be  a  necessary  averment  to  enable  the  plaintiffs 
to  maintain  the  action.  We  are  of  opinion  that  the  pi-esent  is  not  dis- 
tinguishable from  that  case  in  principle,  and  that  the  petition  want- 
ing the  averment  is  insufficient. 

It  is  insisted  that  the  defendant,  by  contracting  with  the  plaintiffs 
in  their  corporate  name,  has  admitted  that  they  are  duly  constituted 
a  body  corporate  under  that  name.  This  question  was  also  consid- 
ered in  the  case  of  The  Bank  v.  Simonton,  in  reference  to  the  authori- 
ties now  cited  by  the  plaintiffs'  counsel,  and  the  contrary  was  decided. 
The  mere  fact  that  in  a  contract  with  the  company  the  defendant  has 
designated  it  by  a  name  which  is  appropriate  to  a  corporate  body, 
does  not  admit  its  corporate  legal  existence,  unless  it  be  distinctly 
stated  in  the  contract  that  the  company  is  an  incorporated  company. 
(7  Wend.  540;  8  Wend.  480;  1 15  Wend.  316.)  It  admits  only  the 
existence  of  an  association  acting  under  that  name. 

If  it  be  an  inconvenience  and  hardship  to  require  a  private  corpora- 
tion to  prove  its  corporate  existence  in  actions  brought  by  it,  it  can 
easily  be  obviated  by  an  act  of  the  legislature  declaring  the  act  of 
incorporation  a  public  law,  or  dispensing  with  the  necessity  of  plead- 
ing the  act  in  suits  by  the  corporation. 

We  are  of  opinion  that  the  court  erred  in  overruling  the  exceptions 
to  the  petition,  and  that  the  judgment  be  reversed  and  the  cause  re- 
manded for  further  proceedings.  ■, 

Reversed  and  remanded. 

ISTote.  See,  1897,  Citizens'  Bank  v.  Oorkings,  9  S.  D.  614,  62  Am.  St.  Rep. 
891;  1899,  Pryse  v.  Three  Forks,  etc.,  Bank,  20  Ky.  L.  Eep.  1057,  48  S.  W. 
Eep.  415. 

See  preceding  case,  contra. 


Sec.  329.     Pleading, — plaintiff  need  not  allege  that  defendant  is  a 
corporation,  if  name  implies  it  is  not  a  natural  person. 

WOOLF  V.  THE  CITY  STEAMBOAT  COMPANY. 

1849.     In  the  English  Court  of  Common  Pleas.     7  Man.,  Gr. 
&  S.  (62  Eng.  C.  L.)  *io3,  *io4. 

Assumpsit.  The  declaration  commenced  thus:  "The  plaintiff 
complains  of  The  City  Steamboat  Company,  who  have  been  sum- 
moned to  answer  the  plaintiff,"  etc. 

Special  demurrer — assigning  for  causes,  that  the  names  of  the  de- 
fendants were  not  stated,  thait  it  did  not  appear  whether  they  were 
sued  as  a  corporation  or  a  company  completely  registered,  or  by  virtue 
of  what  act  'of  Parliament  they  were  entitled  to  be  sued  by  the  name 
of  a  company. 
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Hugh  Hill,  in  support  of  the  demurrer.  The  questiop  in  this  case 
is,  whether  the  plaintiff  may,  in  his  declaration,  describe  the  defend- 
ants as  a  company,  withput  showing  whether  or  not  they  are  a  corpo- 
ration or  a  registered  company.  In  the  doubtful  state  ot  the  allegation 
the  defendants  could  not  safely  plead  nul  tiel  corporation,  (Cress- 
well,  J.  Is  not  this  the  usual  form  of  declaring  against  a  corpora- 
tion.? It  may  be  that  the  defendants  are  a  chartered  company,  how 
does  it  appear  that  they  are  not?)  In  Thompson  y.  The  Universal 
Salvage  Company,  i  Exch.  694 — which  was  an  action  against  a  regis- 
tered company  upon  a  promissory  note — the  declaration  stated  that 
the  company  had  been  duly  registered  under  the  statute  7  &  8  Vict.,  . 
c.  1 10.  (Maule,  J.  If  the  defendants  in  fact  are  a  corporation,  the 
declaration  is  correct;  if  they  are  not,  they  may  traverse  it.)  In  The 
Queen  v.  West,  i  Q.  B.  826,  a  coroner's  inquisition  stating  that  cer- 
tain goods  and  chattels  were  the  goods  and  chattels  of  the  proprietors 
of  the  Hull  and  Selby  Railway,  was  held  bad,  because  it  did  not  show 
that  there  was  any  corporation  so  intituled.  (Cresswell,  J.  That 
case  would  have  been  more  to  the  purpose  if  the  defendants  here  had 
been  described  as  "the  proprietors  of  the  City  Steamboats.")  Since 
the  statutes  creating  these  registered  corporations,  it  is  essential  that 
they  should  in  all  proceedings  be  described  according  to  the  truth. 
(Cresswell,  J.  How  can  the  mode  of  describing  them  in  pleading 
be  affected  by  the  statutes.')  It  is  important  that  the  true  character 
in  which  a  party  sues  or  is  sued  should  appear  upon  the  record. 

Hawkins,  contra,  was  not  called  upon. 

Maule,  J.  1  The  mode  of  pleading  is  governed  either  by  positive 
rules  or  by  a  known  course  of  precedents.  There  is  no  positive  rule 
that  I  am  aware  of  which  requires  such  a  mode  of  description  as  the 
defendant's  counsel  insists  upon  in  this  case,  nor  is  the  description 
which  is  given  at  all  out  of  the  usual  form ;  it  impliedly  amounts  to 
an  allegation  that  the  defendants  are  a  corporate  body.  I  think  the 
plaintiff  is  entitled  to  judgment. 

The  rest  of  the  court  concurring.     Judgrrient  for  the  plaintiff. 

Note.  See  to  same  effect,  notes  29  Am.  Dec.  375;  76  Am.  Dec.  68;  35  Am. 
St.  Eep.  291 ;  J.893,  Lake  Erie  &  W.  E.  Co.  v.  Griffin,  8  Iiid.  App.  47,  52  Am. 
St.  Eep.  463 ;  1897,  Holden  v.  Great  W.  El.  Co.,  69  Minn.  627,  65  Am.  St.  feep. 
685;  1899,  Moynihan  v.  Drobaz,  124  Cal.  212,  71  Am.  St.  Eep.  46. 

See  following  case,  contra. 

Sec.  330.     Same.     Plaintiff  suing  a  corporation  should  allege  it  is 
such. 

STATE  V.  CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY  CO.' 

1893.      In   the   Supreme  Court  of    South    Dakota.      4  S.  D. 
Rep.  261-264,  46  ■^""'  St-  ^^P-  7^3- 
Corson,  J.     This  was  an  action  by  the  state  to  enjoin  the  defend- 
ant from  continuing  an  alleged  nuisance.     The  defendant  demurred 

'  Statement,  except  as  in  the  opinion  of  the  court,  and  part  of  the  opinion 
emitted. 
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to  the  complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  same  was  sustained  by  the  court. 
From  the  order  sustaining  the  demurrer  the  plaintiff  appeals.  The 
defendant  specifies  as  the  particular  ground  of  objection,  in  the  brief 
filed  in  this  court,  that  there  is  no  allegation  in  the  complaint  that  the 
defendant  is  a  corporation.  The  only  indication  of  the  character  in 
which  the  defendant  is  sued  is  in  the  title.  The  learned  counsel  for 
the  respondent  contend  that  the  defendant  is  sued  by  a  name  indicat- 
ing that  it  is  not  a  naturar  person,  but  a  company  of  some  kind,  and 
that  no  facts  are  stated  to  show  that  it  is  an  artificial  being,  capable 
of  being  sued. 

It  is  true  that  hf  section  2908,  Comp.  Laws,  it  is  provided  that  "iii 
all  civil  actions  brought  by  or  against  a  corporation  it  shall  not  be 
necessary  to  prove  on  the  trial  of  the  cause  the  existence  of  such  cor- 
poration, unless  the  defendant  shall,  in  the  answer,  expressly  aver  that 
the  plaintiff  or  defendant  is  not  a  corporation."  But  an  allegation- 
that  the  defendant  is  a  corporation  is,  we  think,  still  necessary,  and 
the  language  of  the  section  presupposes  that  the  defendant  is  sued  as 
a  corporation.  In  what  manner  can  a  court  be  advised  that  the  de- 
fendant is  sued  as  a  corporation,  unless  it  is  so  alleged  in  the  com- 
plaint? In  the" recent  case  of  People  v.  Cent,  Pac.  R.  Co.,  83  Cal. 
393,  23  Pac.  Rep.  303  (decided  in  1890),  the  supreme  court  of  that 
state,  in  passing  upon  this  question,  says:  "The  defendant  is  sued  by 
a  name  indicating  that  it  is  not  a  natural  person,  but  a  company  of 
some  kind  ;  but  there  is  no  averment  of  the  fact  of  incorporation,  or 
of  any  fact  to  show  that  it  is  an  artificial  being,  capable  of  being  sued. 
Nor,  if  incorporated,  is  there  any  averment  to  show  where,  or  under 
what  law,  so  that  the  court  may  determine  where  the  jurisdiction  of 
its  person  lies.  An  averment  of  defendant's  corporate  existence  is 
necessary  in  every  count  of  a  complaint  against  a  corporation.  Loup 
V.  Railroad  Co.,  63  Cal.  97."  Mechanics'  Banking  Association  v. 
Spring  Valley  Shot  and  Lead  Co.,  13  How.  Pr.  227.  Judge  Bliss, 
in  his  work  on  Code  Pleading  (section  258),  says:  "But  a  corporation 
is  an  artificial  personality,  not  presumed  to  exist  even,  and  the  phrase 
may  stand  for  such  personality,  or  for  a  joint  stock  company,  or  for  a 
partnership,  or  for  a  private  person,  or  for  nothing  at  all.  The  allega- 
tion, then,  that  the  plaintiff  is  a  corporation,  even  if  permitted  to  be 
made  in  general  terms,  would  seem  to  be  essential  to  show  its, right  to 
bring  the  suit."  And  in  section  260  he  says:  "In  regard  to  actions 
against  corporations,  the  same  general  rule  should  prevail."  We  are 
of  the  opinion  that  the  rule  laid  down  by  Judge  Bliss  and  the  supreme 
court  of  California  is  the  safer  and  better  rule,  though  there  are  courts 
holding  a  contrary  rule.  In  the  case  of  Express  Co.  v.  Harris,  lio 
Ind.  73,  r6  Am  St.  Rep.  315,  21  N.  E.  Rep.  340,  decided  by.the  su- 
preme court  of  Indiana  in  1889,  that  court  says:  '  The  name  of  the 
defendant  (Adams  Express  Company)  imports  that  it  is  a  corporation, 
and  it  was,  therefore,' not  necessary  to  specifically  aver  that  it  was  a 
corporation."  But,  with  great  respect  for  that  court,  we  can  not 
agree  with  its  conclusions.     As  was  said  in  the  California  case,  the 
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name  indicates  "that  it  is  not  a  natural  person,  but  a  company  of 
some  kind,"  but  whether  a  corporation  or  an  unincorporated  associ- 
ation does  not  appear.  We  are  not  aware  of  any  principle  of  law 
that  will  authorize  a  court  to  presume  that  it  is  a  corporation  any  more 
than  it  would  presume  that  it  was  an  unincorporated  association.  A 
similar  view  as  to  the  necessity  of  alleging  in  the  complaint  that  the 
defendant  is  a  corporation  was  taken  by  the  supreme  court  of  North 
Carolina  in  Stanley  v.  Railroad  Co.,  §9  N.  C.  331.  *  *  * 
Affirmed. 

Note,    ^ee,  1892,  Miller  v.  Pine  M.  Co.,  2  Idaho  1206,  35  Am.  St.  Eep.  289  n. 
291,  41  Am.  &  Eng.  Corp.  Cas.,  p.  1,  and  note  p.  3 .  , 

See  preceding  case,  contra. 


Sec.  331.     Pleading — general  issue  at  law  does  not  raise  question 
of  corporate  existence;   the  rule  is  otherwise  in  equity. 

BANK  OF  JAMAICA  v.  JEFFERSON.' 

1893.     In  the  Supreme  Court  of  Tennessee.     92  Tenn.  Rep. 
537-542,  36  Am.  St.  Rep.  100. 

[Suit  in  equity  by  the  bank,  alleging  itself  to  be  a  corporation  un- 
der the  laws  of  New  York,  to  recover  upon  a  note.] 

Wilkes,  J.  *  »  *  Again  it  is  assigned  as  error  that  complain- 
ant sues  as  a  forieign  corporation,  and  it  is  insisted  that  no  recovery 
can  be  had  unless  that  allegation  is  sustained  by  proof,  and  that  no 
proof  was  offered  on  this  point  in  the  court  below. 

On  the  other  hand,  it  is  insisted  that  this  allegation  of  the  bill  is  not 
denied  in  the  answer,  that  the  character  in  which  plaintiff  sues  is  not 
put  in  issue  by  the  answer,  and  that,  under  a  general  denial,  or  the 
general  issue,  proof  of  the  character  in  which  the  suit  is  brought  is 
not  necessary  to  be  made. 

This  latter  contention  is  unquestionably  correct  in  actions  at  law,  in 
which  actions,  if-  the  plaintiff  alleges  that  it  is  a  corporation,  even 
though  it  be  a  foreign  corporation,  that  fact  need  not  be  proven  unless 
it  is  put  in  issue  by  a  specific  denial,  and  the  general  issue  would  not 
be  sufficient,  and  pleading  to  the  merits  would  be  an  admission  of  the 
character  in  which  the  plaintiff  sues.  2  Beach  on  Private  Corpora- 
tions, 867^869;  4  Am.  &  Eng.  Enc.  of  Law,  285-6,  and  notes; 
Union  Cement  Co.  v.  Noble,  15  Fed.  Rep.  502  ;  Harrison  v.  Mar- 
tinsville Railroad  Co.,  16  Ind.  505,  79  Am.  Dec.  447;  Orono  v. 
Wedgewood,  44  Me.  49,  69  Am.  Dec.  81 ;  West  Winstead  Asso.  v. 
Ford,  27  Conn.  282,  71  Am.  Dec.  66;  Marble  Co.  v.  Black,  89 
Tenn.  118,  120,  121. 

We  do  not  think  the  cases  of  Jones  v.  State,  5  Sneed  346,  348; 
Owen  V.  State,  5  Sneed  493,495,  and  Augusta' Mfg.  Co.  v.  Vertrees, 
4  Lea  75,  78,  are  in  conflict  with  this  njling.-     The  cases  of  Jones  v. 

'  Statement  abridged,  and  part  of  opinion  and  other  points  omitted. 
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The  State  and  Owen  v.  The  State  are  criminal  prosecutions,  in  which 
greater  strictness  of  proof  is  required,  and  the  case  of  Augusta  Mfg. 
Co.  V.  Vertrees,  was  an  action  of  ejectment,  in  which  by  statute  (M. 
&  V.  Comp.,  3963)  it  is  provided  that  under  the  general  plea  of  not 
'  guilty  the  defendant  may  avail  himself  of  all  legal  defenses. 

The  rule  is  different  in  chancery  cases.  At  law  every  fact  alleged 
in  the  declaration,  and  not  denied  in  the  plea,  is  taken  as  true.  Code, 
§  2910 ;  M.  &  v.,  §  3620.  But  in  chancery  every  allegation  of  fact 
not  admitted,  whether  denied  or  not,  must  be  proved,  the  failure  to 
admit  or  deny  being  equivalent  to  a  denial.  Hill  v.  Walker,  6  Cold. 
429,  98  Am.  Dec.  465 ;  Hardeman  v.  Burge,  10  Yer.  202  ;  Smith  v. 
St.  Louis  Ins.  Co.,  2  Tenn.  Ch.  6o2 ;  Gibson's  Suits  in  Chancery, 
section  457. 

The  fact  that  complainant  is  a  foreign  corporation  is  alleged  in  the 
bill,  and  it  is  a  fact  material  to  the  right  to  recover.  It  is  not  ad- 
mitted in  the  answer,  and  there  is  a  general  denial  of  all  matters  not 
admitted.  It  should,  therefore,  have  been  proven,  and,  for  the  fail- 
ure to  prove  this,  we  are  constrained  to  reverse  the  decree  of  the  court 
below,  and  remand  the  cause  for  proof  of  the  corporation  and  for 
further  proceedings  under  the  statute.     Code,  §  3170. 

Note.  See  note,  41  Am.  &  Eng.  Corp.  Caa.,  p.  3;  1861,  Harrison  v.  Rail- 
road Co.,  16  Ind.  505,  79  Am.  Dec.  447,  note  449;  1899,  Wood  v.  Friendship 
Lodge,  20  Ky.  L.  Rep.  2002,  50  S.  W.  Rep.  836 ;  1899,  Ludington  v.  Luding- 
ton,  119'  Mich.  480,  78  N.  W.  Rep.  558;  1899,  Moynihan  v.  Drobaz,  124  Cal. 
212,  71  Am.  St.  Rep.  46. 

Sec.  332.     Same.     Contra, — under  general  issue  corporate  exist- 
ence must  be  proved. 

SUTHERLAND,  J.,  in  BANK  OF  UTIOA  v.  SMALLEY. 

1824.     In  the    Supreme  Court    of    New  York.     2  Cowen  (N. 
Y.)  Rep.  770,  on  778,  14  Am.  Dec.  526. 

[Suit  by  the  bank  in  its  corporate  name  to  recover  of  defendants  as 
indorsers  upon  a  note  payable  at  the  bank.] 

It  is  contended  that  the  judge  erred  in  deciding  that  the  plaintiffs 
were  not  bound  to  prove  themselves  a  corporation  upon  the  general 
issue  pleaded. 

This  objection  is  well  taken.  When  a  corporation  sues  they  need 
not  set  forth,  by  averment,  in  the  declaration,  how  they  were  incor- 
porated, but  upon  the  general  issue  pleaded  they  must  prove  that  they 
are  a  corporation.  (Kyd  on  Corp.,  292;  Norris  v.  Staps,  Hob.  211, 
Jackson,  ex  dem.  Trustees  of  Union  Academy,  v.  Plumbe,  8  Johns. 
378;  Dutchess  Cotton  Manufacturing  Company  v.  Davis,  14  Johns. 
238  on  245,  opinion  of  Thompson,  Ch,  J. ;  Bank  of  Auburn  v.  Weed, 
19  Johns.  300.) 

NotR.    1832,  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480,  24  Am.  Dec.  51 
note  58;  1836,  Harris  v.  Muskingum  Mfg.  Co.,  4  Blackf.  267,  29  Am.  Dec.  372 
and  note. 
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See.  333.     Pleading — general  denial  under  the  code. 

S.  K.  DAVIS  ET  AL.  V.  NEBRASKA  NATIONAL  BANK  OF  OMAHA. 

1897,     In  the   Supreme  Court  of  Nebraska.      51  N.  E.  Rep. 
401-402,  6  Am.  &  Eng.  Corp.  Cas.  (N.  S.)  593. 

Irvine,  C.  The  Nebraska  National  Bank  of  Omaha  sued  the 
plaintiffs  in  error  on  a  promissory  note- alleged  by  the  petition  to  have 
been  made  by  the  defendants  below  to  the  order  of  the  Nebraska  Na- 
tional Bank  of  Beatrice,  and  by  the  latter  bank  indorsed  and  trans- 
ferred to  the  plaintiff.  The  plaintiff  recovered  judgment  for  the 
amount  of  the  note.  The  petition  alleged  that  the  plaintiff  was  a 
corporation  organized  under  the  laws  of  the  United  States.  The 
answer  specifically  denied  plaintiff's  corporate  existence.  No  evi- 
dence was  introduced  on  the  subject.  The  instructions  of  the  court 
entirely  ignored  the  issue,  and  the  court  refused  a  peremptory  instruc- 
tion to  find  for  the  defendants,  as  well  as  a  special  instruction  sub- 
mitting to  the  jury  for  determination  the  corporate  existence  of  the 
plaintiff.  ' 

It  will  be  observed  that  there  existed  no  privity  of  contract  between 
the  defendants  and  the  plaintiff  bank  whereby  the  defendants  were  es- 
topped to  deny  the  corporate  capacity  of  the  plaintiff,  nor  are  any  other 
grounds  of  estoppel  pleaded.  The  defense  interposed  was,  therefore, 
a  valid  defense  in  this  action.  It  has  been  several  times  held  that  a 
general  denial  does  not  present  the  issue,  but  that  it  must  be  raised  by 
a  specific  denial  in  the  nature  of  a  plea  in  abatement.  Insurance  Co. 
V.  Robinson,  8  Neb.  452;  Dietrichs  v.  Railroad  Co.,  13  Neb.  43,  13 
N.  W.  Rep.  3;  Herron  v.  Cole  Bros.,  25  Neb.  692,  41  N.  W.  Rep. 
765;  Swift  &  Co.  V.  Crawford,  34  Neb.  450,  51  N.  W.  Rep.  1034. 
But  a  special  denial  of  the  character  indicated  is  sufficient  to  present 
the  defense  (Sunapee  v.  Eastman,  32  N.  H.  470;  Greenwood  v.  Rail- 
road Co.,  10  Gray  375),  and  such  a  plea  casts  the  burden  of  proof  of 
corporate  existence  upon  the  plaintiff  (see  cases  cited  in  5  Enc.  PI.  & 
Prac.  82).  At  the  common  law  there  existed  some  controversy  as  to 
whether  nul  tiel  corporation  should  be  pleaded  in  abatement  or 
whether  it  might  be  pleaded  in,  bar.  The  Nebraska  cases  cited  in- 
timate that  this  court  has  considered  it  to  be  in  the  nature  of  a  plea  in 
abatement.  But  this  is  immaterial,  because  under  our  code  defenses 
of  both  characters  may  be  presented  in  one  answer.  Hurlburt  v. 
Palmer,  39  Neb.  158,  57  N.  W.  Rep.  1019;  Association  v.  Peter- 
son, 41  Neb.  897,  60  N.  W.  Rep.  373;  Herbert  v.  Wortendyke 
(Neb.),  68  N.  W.  Rep.  350.  It  is  probable,  as  suggested  in  the 
bank's  brief,  that  this  and  other  defenses  were  purely  technical  and 
devoid  of  merit.  The  plea  was,  however,  one  of  which  the  defend- 
ants might  legally  avail  themselves.  The  bank  was  notified  by  the 
special  plea  that  it  would  be  called  upon  to  establish  its  corporate  ex- 
istence. It  entii'ely  failed  to  do  so,  and  the  judgment  must  for  that 
reason  be  reversed. 

Reversed  and  remanded. 
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Sec.  334.     Proof  of  corporate  existence — special  charter. 

UNITED  STATES  BANK  v.  STEAENS.' 

1836.     In  the  Supreme  Court  of  New  York.     15  Wend.   (N. 

Y.)  314-317- 

[Assumpsit  by  the  bank  to  recover  overpaid  money. J 

The  cashier  of  the  Buffalo  Branch  Bank  testified  that  the  plaintiffs 
had  a  banking  house  in  Philadelphia,  where  they  had  carried  on  bank- 
ing business  for  many  years,  under  their  charter.  The  defendant  in- 
sisted that  the  plaintiffs  were  bound  to  prove  themselves  a  corporation 
by  the  production  of  their  charter.  The  judge  decided  that  the  char- 
ter need  not  be  produced,  because  the  act  of  incorporation  of  the 
Bank  of  the  United  States  was  a  public  act,  which,  for  certain  pur- 
poses, constituted  the  bank  the  financial  agent  of  the  general  govern- 
ment, and  gave  the  United  States  an  interest  in  the  stock,  and  because 
the  presentation  of  the  checks  and  the  receipt  of  the  money  was  an 
implied  admission  of  the  existence  of  the  corporation.  The  jury 
found  for  the  plaintiffs.     The  defendant  asks  for  a  new  trial. 

Savage,  C.J.  *  *  *  The  least  proof  which  has  been  held 
sufficient  is  the  production  of  an  exemplification  of  the  act  incorpo- 
rating the  plaintiffs,  and  evidence  of  user,  under  their  charter,  i 
Wendell  555.  In  one  case  it  was  held  that  the  act  of  incorporation 
might  be  read  from  the  statute  book,  printed  by  the  printer  to  the 
state.  9  Cowen  205-6.  The  evidence  of  user  in  this  case  was 
enough,  but  there  was  no  evidence  at  all  of  the  act  of  incorporation. 
No  exemplification  was  produced,  nor  even  the  act  read  or  produced 
in  the  statute  book.  One  or  the  other  is  indispensable  when  the  suit 
is  brought  by  corporations  created  by  our  own  statutes  But  when  a 
suit  is  brought  by  a  foreign  corporation,  as  the  plaintiffs  must  be  con- 
sidered in  this  court,  I  apprehend  an  exemplification  should  be  pro- 
duced, if  required.  The  courts  of  the  state  of  New  York  have  no 
judicial  knowledge  of  acts  of  congress  creating  corporations.  When 
they  are  necessary,  as  evidence,  they  must  be  proved  as  the  acts  of 
our  sister  states  must  be  proved.  In  my  opinion  the  proof  of  the  ex- 
istence of  the  corporation  was  insufficient.  The  transaction  of  busi- 
ness by  the  defendant  with  the  plaintiffs  was  probably  an  admission 
that  they  had  capacity  to  transact  business  as  a  company,  but  not  that 
they  were  an  incorporated  company.  Many  commercial  companies 
not  incorporated  do  business  by  officers  and  agents,  and  are  capable 
of  suing,  but  not  otherwise  than  in  their  individual  capacities.   *  *  * 

New  trial  granted. 

Note.  See  next  case,  and  Packard  v.  Old  Colony  R.  Co.,  168  Mass.  92; 
supra,  §  142;  also,  President,  Directors,  etc.,  of  Bank  of  U.  S.  v.  Dandridge, 
12  Wheat  (U.  S.),  64;  supra,  §  237. 

'  Statement  abridged ;  only  part  of  opinion  given. 
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Sec.  335.    Proof  of  corporate  existence  under  general  incorporation 
laws. 

BALTIMORE  AND  POTOMAC  R.  R.  CO.  v.  FIFTH  BAPTIST  CHURCH.» 

1891.     In  the  SuprSmb  Court  of  the  United  States.     137  U. 
S.  Rep.  568-576. 

[Action  on  the  case  by  the  church  against  the  railroad  company  for 
damages  for  maintaining  a  continuous  nuisance  by  noise  and  smoke  to 
plaintiff's  enjoyment  of  its  property.  Judgment  below  for  the  church.] 

Mr.  Justice  Gray.  *  *  *  The  declaration  was  headed  "The 
Fifth  Baptist  Church  of  Washington,  D.  C,  by  its  Trustees,  v.  The 
Baltimore  and  Potomac  Railroad  Company,"  and  alleged  that  the 
plaintiff  was  a  body  corporate  in  the  District  of  Columbia,  under 
and  by  virtue  of  the  general  corporation  act  of  May  5,  1870,  ch.  80, 
§  2;    16  Stat.  99,  100;   Rev.  Stat.  D.  C,  §§  533-544- 

The  defendant  pleaded  in  bar:  i.  "That  the  said  plaintiff  was  not 
at  the  time  of  commencement  of  this  suit,  and  never  was,  a  body  cor- 
porate or  politic,  as  set  forth  and  alleged  in  and  by  said  declaration." 
2.  Not  guilty.     The  plaintiff  joined  issue  on  these  pleas. 

The  plaintiff,  upon  the  issue  presented  by  the  first  plea,  and  to 
prove  its  user  of  corporate  rights,  offered  the  following  evidence, 
which  was  admitted  against  the  defendant's  objection  and  exception: 

I.  The  original  of  the  following  certificate  of  incorporation,  signed 
and  sealed  by  the  six  persons  named  therein: 

"We,  C.  C.  Meador,  George  M.  Kendall,  John  N.  Henderson, 
Samuel  M.  Yeatman,  James  C.  Deatley  and  Samuel  S.  Taylor,  of 
Washington  City,  in  the  District  of  Columbia,  do  hereby  certify 
that  we  have  been  duly  elected  'Trustees  of  the  Fifth  Baptist  Church 
of  Washington  City,  D.  C  (commonly  called  'the  Island  Baptist 
Church'),  and  that  this  certificate  is  made,  signed  and  sealed  for  the 
purpose  of  obtaining  corporate  rights  and  privileges  for  the  said  'Fifth 
Baptist  Church,'  a  religious  society  worshipping  at  present  in  their 
church  edifice  on  D  street,  south,  between  Four-and-a-half  and  Sixth 
streets,  in  said  City  of  Washington,  under  the  provisions  of  an  act  of 
congress  approved  May  5,  1870,  entitled  'An  act  to  provide  for  the 
creation  of  corporations  in  the  District  of  Columbia  by  general  law.' 

"In  testimony  whereof,  we  hereunto  set  our  hands  and  affix  our  seals 
this  twenty-fourth  day  of  August,  in,  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-one." 

Annexed  to  this  paper  were  a  notary  public's  certificate  of  its 
acknowledgment  on  the  same  day  by  these  six  persons,  an  affidavit  of 
one  of  them,  dated  May  i,  1885,  that  the  statements  in  the  certificate 
of  incorporation  were  true,  a  memorandum  of  the  recorder  that  the 
paper  was  recorded  September  5,  1871,  and  another  memorandum 
that  it  was  recorded  May  i,  1885. 

'  Statement  abridged.  Only  the  part  of  the  opinion  relating  to  proof  of  cor- 
porate existence  is  given. 
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2.  A  recorder's  copy  of  the  certificate  of  incorporation,  acknowl- 
edgment and  affidavit,  as  recorded  May  i,  1885. 

3.  That  in  the  year  1871  it  became  necessary  for  the  plaintiff,  in 
order  to  complete  its  church  edifice,  to  borrow  money  upon  a  mort- 
gage of  its  land,  and  that  to  promote  this  object,  and  upon  the  recom- 
mendation of  its  finance  committee,  a  special  meeting  was  called,  and 
was  held  on  July  2,  1871,  at  which  the  church  (which  had  been  known 
as  the  Island  Baptist  Church)  resolved  to  become  incorporated  under 
the  name  stated  in  the  above  certificate  of  incorporation,  and  elected 
as  its  trustees  the  six  persons  named  therein,  and  fixed  their  term  of 
office  at  three  years,  and  thereupon  that  certificate  "was  prepared  and 
signed  by  the  trustees  and  recorded.  ' 

4.  Three  deeds,  respectively  dated  September  26,  1871,  Septem- 
ber 18,  1872,  and  November  10,  1874,  from  the  six  persons  named 
in  the  above  certificate  of  incorporation,  describing  themselves  as 
"trustees  of  the  Fifth  Baptist  Church  of  Washington  City,  D.  C," 
reciting  its  incorporation  under  the  general  corporation  act,  and  its 
resolution  authorizing  them  to  execute  the  deeds,  and  conveying  the 
church  building  and  land,  in  trust  and  by  way  of  mortgage,  to  secure 
the  payment  of  various  sums  of  money. 

5.  Two  deeds  of  release  of  the  same  building  and  land,  dated  No- 
vember 9,  1874,  from  the  grantees  to  the  grantors  in  the  first  two  of 
the  tnist  deeds  aforesaid. 

6.  The  record  of  the  judgment  in  the  former  action  between  these 
parties. 

The  plaintiff  also  introduced,  without  objection,  evidence  tending 
to  show  "that  its  present  church  edifice  was  begun  about  the  year 
1866,  and  was  completed  at  a  cost  of  about  $22,000,  exclusive  of  the 
ground ;  that  the  property  is  worth  about  $30,000,  and  has  been  occu- 
pied and  used  by  the  plaintiff's  society  or  congregation  since  the  year 
1867  as  its  place  of  religious  worship,  and  that  during  the  period  cov- 
ered by  this  .suit  its  actual  church  membership,  consisting,  as  in  all 
Baptist  churches,  of  persons  who  have  been  baptized  after  a  pro- 
fession of  faith,  numbered  about  four  hundred  persons,  exclusive  of 
the  persons  attending  services  there  as  members  of  the  congrega- 
tion who  were  not  members  of  the  church." 

It  may  be  that,  as  held  by  the  court  below  in  4  Mackey  43,  at  a 
former  stage  of  one  of  these  cases,  the  original  certificate  of  incor- 
poration, not  stating  the  date  o£  election  or  the  term  of  office  of  the 
trustees,  nor  supported  by  affidavit,  as  required  by  statute,  was  not 
sufficient  of  itself  to  prove  the  plaintiff's  existence  as  a  corporation, 
either  de  jure  or  de  facto;  and  that  the  adding  of  an  affidavit  to  the 
certificate,  and  recording  it  anew,  since  the  commencement  of  these 
actions,  could  not  avail  the  plaintiff. 

But  the  certificate  of  incorporation,  as  originally  drawn  up,  taken 
in  connection  with  the  other  evidence  now  introduced,  and  especially 
the  record  of  the  former  action  in  which  this  plaintiff  as  a  corporation 
recovered  judgment  against  this  defendant  without  any  objection  being 
taken  to  the  plaintiff's  capacity  to  sue,  is  clearly  competent  and  suf- 
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ficient,  as  between  these  parties,  to  prove  that  the  plaintiff  had  in  good 
faith  attempted. to  legally  organize  as  a  corporation,  and  had  long  acted 
as  such,  and  was  at  least  a  corporation  de  facto,  which  is  all  that  is 
necessary  to  enable  it  to  maintain  an  action  against  any  one,  other  than 
the  state,  who  has  contracted  with  the  corporation,  or  who  has  done 
it  a  wrong.  Bank  of  United  States  v.  Dandridge,  12  Wheat.  64,  72  ; 
Conard  v.  Atlantic  Ins.  Co.,  i  Pet.  386,  450;  Chubb  v.  Upton,  95 
U.  S.  665;  Williamsburg  Ins.  Co.  v.  Frothingham,  122  Mass.  391  ; 
Searsburgh  Tui-npike  Co.  v.  Cutler,  6  Vt.  315;  Cincinnati,  etc.. 
Railroad  v.  Danville  &  Vincennes  Railroad,  75  111.  113;  Stockton  & 
Linden  Co.  v.  Stockton  &  Copperopolis  Railroad,  45  Cal.  680. 

It  is  objected  that  the  evidence  admitted,  if  sufficient  to  prove  that 
the  plaintiff  was  a  corporation,  did  not  prove  that  it  was  the  corpora- 
tion which  brought  this  action,  because  the  evidence  was  that  the  cor- 
porate name  was  "The  Fifth  Baptist  Church  of  Washington,  D.  C," 
whereas  the  action,  as  stated  in  the  declaration,  was  brought  by  "The 
Fifth  Baptist  Church  of  Washington,  D    C,  by  its  Tnistees." 

It  may  well  be  doubted  whether  the  words  "by  its  trustees,"  as 
here  used,  are  part  of  the  name  of  the  plaintiff.  They  may  have  been 
inserted,  like  "by  attorney"  or  "by  next  friend,"  to  indicate  by  whose 
agency,  and  not  in  whose  behalf,  the  action  is  brought.  By  the  gen- 
eral corporation  act,  both  the  title  in  real  estate,  and  the  right  to  sue, 
are  vested  in  the  trustees  "by  the  name  and  style  assumed  as  afore- 
said," that  is  to  say,  in  the  name  and  behalf  of  the  corporation.  Act 
of  May  5,  1870,  ch.  80,  §  2;    16  Stat.,  99,  100;  Rev.  Stat.  D.  C, 

§§534.  539.  540- 

But  if  these  words  in  the  declaration  can  be  taken  as  part  of  the 
plaintiff's  name,  the  most  that  is  shown  is  a  mistake  in  that  name. 
While  nul  tiel  corporation,  or  that  the  plaintiff  is  not  and  never  was 
a  corporation,  is  a  good  plea  in  bar,  because  it  goes  to  show  that  the 
plaintiff  can  never  maintain  any  action  whatever;  yet  misnomer,  or 
mere  mistake  in  the  name  of  a  corporation  plaintiff,  which  does  not 
affect  its  capacity  to  sue  in  the  right  name  is  pleadable  in  abatement 
only,  and  is  waived  by  pleading  to  the  merits.  Bro.  Ab.  Misnomer, 
73;  Society  for  Propagating  the  Gospel  v.  Pawlet,  4  Pet.  480,  501 ; 
Christian  Society  v.  Macomber,  3  Met.  235,  237;   Gould  PI.,  ch.  5, 

S  '7Q,       *       #      * 

Affirmed. 

Note.    See  note  preceding  case.    See  1900,  Fish  v.  Smith,  73  Conn.  377,  84 
Am.  St.  E.  161. 


Sec.  336.     Power  to  confess  judgment. 

SHUTE  V.  KEYSEE. 

1892.  ^  In  the  Arizona  Supreme  Court.     37  Am.  &  Eng.  Corp. 

Cas.  61-63. 

KiBBEY,  J.  ♦  *  *  Appellants  very  earnestly  contend  that  a  corpora- 
tion has  no  power  to  confess  a  valid  judgment;  that,  therefore,  the  pre- 
tended judgment  against  the  Old  Dominion  Copper  Mining  Company 
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is  void,  and  plaintiff's  title  thereunder,  and,  consequently,  his  cause  of 
action  in  this  case  must  fail.  Counsel  do  not  cite  us  a  case  wherein  the 
power  of  the  corporation  to  confess  a  judgment  is  denied.  We  do  not 
know,  and  are  not  informed  by  the  record  what  were  the  powers  of 
the  Old  Dominion  Copper  Mining  Company.  It  was  a  corporation 
organized  under  the  laws  of  the  state  of  New  York,  whether  by  special 
charter  or  under  general  incorporation  laws  does  not  appear.  That 
it  is  a  private  corporation  fairly  appears,  for  it  is  hardly  conceivable 
that  a  public  corporation,  organized  under  the  laws  of  New  York, 
should  be  engaged  in  business  in  Arizona.  It  is  admitted  by  the  de-- 
murrer  that  it  was  engaged  in  transacting  business  in  Arizona,  neces- 
sarily, then,  entering  into  contracts. 

A  domestic  private  corporation  has  the  power  to  sue,  is  liable  to  be 
sued,  and  may  appear  in  court  and  defend  when  it  is  sued;  may,  we 
suppose,  of  course,  suffer  default  and  judgment  hereby ;  and  we  see 
no  reason,  in  absence  of  proof  to  the  contrary,  to  presume  that  the 
same  attributes  do  not  attach  to  a  foreign  private  corporation.  There 
are  attributes  so  universally  incident  to  private  corporations  in  modern 
times  that  it  would  be  totally  at  variance  with  the  probabilities  to  pre- 
sume otherwise.  Indeed,  it  is  said  by  the  text  writers  that  it  is  neces- 
sarily implied  that  a  corporation,  from  the  mere  fact  of  its  incorpora- 
tion, may  sue  and  be  sued.  Field  Corp.,  §  360  ;  Mor.  Priv.  Corp.,  §  356. 
Incident  to  the  right  to  sue,  and  the  liability  to  be  sued,  we  think  is 
unquestionably  the  right  to  confess  judgment.  In  no  case  to  which 
our  attention  has  been  called  has  the  power  of  a  corporation  to  con- 
fess judgment  been  doubted  or  called  in  question.  In  12  How.  Pr. 
,  a  case  cited  by  appellant,  a  doubt  of  such  power  was  not  sug- 
gested. Black,  in  his  recent  work  on  Judgments,  discusses  the  power 
of  agents  of  a  corporation  to  confess  a  judgment,  but  does  not  even 
intimate  that  to  confess  a  judgment  is  ultra  vires  of  a  coi'poration. 
Indeed,  while  he  does  not  in  terms  assert  that  power  to  exist,  yet  the 
inference  is  necessary  from  his  statement  that  the  corporation  is  bound 
by  a  confession  of  a  judgment  by  its  officer  upon  whom  summons 
might  have  been  served  in  a  contested  action,  i  Black  Judgm.,  §  59  ; 
and  see  Freem.  Judgm.,  §  545.  Morawetz  lays  down  the  broad  rule 
that  the  managing  agents  of  a  corporation  have  authority  to  confess 
judgment  whenever  they  deem  it  to  be  to  the  interest  of  the  corpora- 
tion. Mor.  Priv.  Coi-p.,  §  430.  In  Miller  v.  Bank  of  British  Colum- 
bia, 2  Ore.  291,  wherein  a  judgment  by  confession  against  a  corpora- 
tion was  under  discussion,  the  question  was  whether  the  president  had 
virtute  officii  the  power  to  confess  for  his  principal ;  that  the  confes- 
sion was  ultra  vires  the  corporation  was  not  even  suggested.  In 
McMurray  V.  St.  Louis  Oil  Manufacturing  Co.,  33  Mo.  377,  the  ques- 
tions were  as  to  the  power,  virtute  o-fficii^  of  the  president  of  a 
corporation  to  confess  judgment,  the  sufficiency  of  the  statutory  state- 
ment required  to  accompany  such  confession,  and  the  power  of  the 
corporation  to  create  a  lien  by  such  a  judgment,  the  statute  prohibit- 
ing it  from  mortgaging  their  property  or  giving  any  lien  thereon.  In 
Joliet,  etc.,  Co.  v.  Ingalls,  23  111.  App.  45,  a  judgment  against  a  cor- 
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poration  by  confession  was  under  consideration.  The  question  whether 
fhe  corporation  had  the  power  to  confess  a  judgment  was  not  sug- 
gested. The  matter  considered  was  the  authority  of  the  particular 
officer  who  did  confess  the  judgment  to  do  so.  And  so  in  Stokes  v. 
New  Jersey  Pottery  Co.,  46  N.  J.  Law  237,  6  Am.  &  Eng.  Corp. 
Cas.  240;  Thew  v.  Porcelain  Manufacturing  Co.,  5  S.  C.  415  ;  White 
V.  Crow,  17  Fed.  Rep.  98.  And  in  all  these  cases  there  was  a  direct 
attack  upon  the  judgment,  and  not  a  collateral  one,  as  in  this  case. 
We  do  not  entertain  a  doubt  of  the  general  right  of  a  private  corpo- 
.  ration  to  confess  a  judgment.  »  *  « 
Affirmed. 

Note.  See  Stokes  v.  New  Jersey  Pottery  Co.,  46  N.  J.  Law  237,  6  A.  &  E. 
Corp.  Gas.  240,  note  246 ;  1898  Solomon  v.  C.  M.  Schneider  &  Co.,  56  Neb.  680, 
77  N.  W.  Eep.  65 ;  1898,  Chicago  Tp.  &  T.  Co.  v.  Chicago  Nat'l  Bank,  176 
111.  224. 


Sec.  337.     What  may  be  taken  on  execution. 

See  The  Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Boney,  117  Ind.  501, 
infra.,  p.  1842. 

ARTICLE  VII.       RIGHT    TO    HAVE    AND    USE    A    SEAL. 

Sec.  338.     I.   Necessity  of  a  seal, 
(a)   At  common  law. 

HORNE  V.  IVY.i 

In  THE  King's  Bench.     20  Car?  2  (1668),  i  Mod.  18. 

7 respass  for  taking  away  a  ship.  The  defendant  justifies  as  serv- 
ant under  the  patent  whereby  The  Canary  Company  is  incorporated', 
and  whereby  it  is  granted,  "That  none  but  such  and  such  should  trade 
thither,  on  pain  of  forfeiting  their  ships  and  goods,"  etc.,  and  says, 
that  the  defendant  [plaintifE]  did  trade  thither,  etc.  The  plaintiff 
demurs. 

Pollexfen,  for  the  plaintiff ,  contended  that  the  defendant  ought  to 
have  shown  the  deed  whereby  he  was  authorized  by  the  company  to 
seize  the  goods;  though  he  agreed,  that  for  ordinary  employments 
and  sei-vices  a  corporation  may  appoint  a  servant  without  deed,  as  a 
cook,  a'  butler,  etc.  A  corporation  can  not  license  a  stranger  to  fell 
trees  without  deed.  Nor  can  they  make  a  disseisor  without  ^eed, 
nor  deliver  a  letter  of  attorney  without  deed. 

TwiSDEN,  Justice.  For  the  first  point,  I  think,  they  can  not  seize 
without  deed,  no  more  than  they  can  enter  for  a  condition  broken 
without  deed. 

See  note,  50  Am.  St.  E.,  p.  150. 

'Part  of  argument  and  opinion  of  Kelynge,  C.  J.,  omitted. 
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Sec.  339.    Same. 

See  President,  etc.,  of  Bank  of  the  United  States  v.  Dandridge, 
12  Wheat.  (25  U.  S.)  64,  sufra,  p.  854. 

See  notes  to  following  cases.  / 

SeCi  340.    Same. 

(b)  Now  generally  unnecessary,  except   where   required 
of  a  natural  person  also. 

MUSCATINE  WATER  COMPANY,  Appellee,  v.  MUSCATINE  LUMBER 

COMPANY.i 

1893.  In  the  Supreme  Court  of  Iowa.    85  Iowa  Rep.  112-119, 
39  Am.  St.  Rep.  284. 

[Action  to  recover  damages  for  loss  of  a  mill  by  fire  alleged  to  be 
due  to  the  failure  of  the  water  company  to  extend  its  water  system  to 
place  where  water  could  be  had,  in  accordance  with  a  contract  entered 
into  between  the  lumber  and  the  water  company,  whereby  the  latter 
agreed  to  so  extend  its  water  system.  Judgment  for  plaintiff,  and  de- 
fendant appeals.] 

Robinson,  C.  J.  *  *  *  The  appellant  contends  that  the  con- 
tract in  suit  is  invalid  for  the  reason  that  no  seal  of  either  corporation 
is  attached  to  it.  Section  21 12  of  the  code,  contains  the  following: 
"The  use  of  private  seals  in  written  contracts,  except  the  seals  of 
corporations,  is  abolished."  It  is  argued  from  this  that  the  use  of 
private  seals  by  corporations  is  governed  by  the  rules  of  the  common 
law,  and  that  such  seals  must  be  affixed  to  all  contracts  not  covering 
the  scope  of  the  ordinary,  every-day  functions  of  the  corporations. 
'  That  is  not  the  law  of  this  state.  On  the  contrary,  it  was  said  in 
Merrick  V.  Plank  Road  Co.,  11  Iowa  76,  that  "the  doctrine  is  now 
well  settled  that  corporations  of  all  kinds  may  be  bound  by  contracts 
not  under  their  seal.  They  may  make  a  binding  contract  in  writing 
without  using  the  seal,  and  so  they  may  be  held  liable  on  verbal  con- 
tracts ;  and  as  they  may  make,  so  they  may  ratify  and  adopt  as  their 
own, 'without  the  use  of  the  seal,  that  which  has  been  done  by  an- 
other or  an  officer  out  of  the  usual  line  of  his  duties."  In  i  Mora- 
wetz  on  Private  Corporations,  section  338,  this  language  is  used:  "It 
is  now  a  rule  well  settled  throughout  the  United  States  that  a  corpo- 
ration may  make  a  contract  without  the  use  of  a  seal  in  all  cases  in 
which  this  may  be  done  by  an  individual."  A  corporation  organized 
under  the  laws  of  this  state  may  have  a  common  seal,  but  it  is  not 
required  to  have  one ;  and  it  is  a  matter  of  common  knowledge  that 
corporations  in  large  numbers  organize  and  do  business  in  the  statp, 
making  contracts  and  conveying  property,  without  using  or  having  a 
seal.  There  is  nothing  in  this  case  to  show  any  requirement  on  the 
'  Only  the  part  of  opinion  relating  to  seal  is  given. 
72— WiL.  Gis. 
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part  of  either  party  to  the  agreement  in  question  that  its  contracts 
should  be  under  seal,  nor  that  either  had  a  seal.  There  is, no  pre- 
sumption, in  the  absence  of  evidence  to  that  effect,  that  the  agreement 
was  invalid  for  want  of  a  seal ;  and  no  presumption  of  that  kind  is 
raised  by  anything  contained  in  the  record.  ,  «  ♦  « 
Affirmed. 

■Note.  Seal  is. unnecessary,  where  not  necessary  in  case  of  a  natural  person : 
1813,  Bank  of  Col.  v.  Patterson's  Admr.,  7  Cr.  299;  1823,  Mott  v.  Hicks,  1 
Cow.  (N.  Y. )  513, 13  Am'.  Dec.  550 ;  1825,  The  Banks  v.  Poitiaux,  3  Rand  (Va.) 
136,  15  Am.  Dec.  706 ;  1825,  Fitzhugh  v.  Bank  of  Shepherdsville,  3  T.  B.  Men. 
(Ky.)  126, 16  Am.  Dec.  90;  1829,  Barker  v.  Mechanics,  etc..  Co.,  3  Wend.  (N. 
Y.)  94,  20  Am.  Dec.  664;  1831,  Garrison  v.  Combs,  7  J.  J.  Marshall  (Ky.)  84, 
22  Am.  Dec.  120;  1837,  Everett  v.  United  States,  6  Porter  (Ala.)  166,  30  Am. 
Dec.  584;  1839,  Lathrop  v.  Commercial  Bank,  8  Dana  (Ky.)  114,  33  Am.  Dec. 
481;  1840,  Commercial  Bank  v.  Newport  Co.,  1  B.  Mon.  (Ky.)  13,  35  Am. 
Dec.  171;  1848,  Ross  v.  City  of  Madison,  1  Ind.  281,  48  Am.  Dec.  361 ;  1857, 
Goodwin  v.  Union  Screw  Co.,  34  N.  H.  378;  1862,  Topping  v.  Bickford,  4  Al- 
len 120;  1867,  Pixley  v.  R.  Co.,  33  Cal.  183 ;  1867,  Sherman  v.  Fitch,  98  Mass. 
59;  1868,  Racine,  etc.,  R.  Co.  v.  Farmers'  L.,  etc.,  Co.,  49  111.  331,  95  Am. 
Dec.  595-;  1890,  Duke  v.  Markham,  105  N.  C.  131,  18  Am.  St.  R.  889;  1892, 
Roberts  v.  Deming  Wood  Working  Co.,  Ill  N.  C.  432;  1895,  Sarmiento  v. 
Davis  Boat,  etc.,  Co.,  105  Mich.  300,  55  Am.  St.  R.  446;  1895,  B.  S.  Green  Co. 
V.  Blodgett,  159  111.  169,  60  Am.  St.  R.  146 ;  1896,  Ford  v.  Hill,  92  Wis.  188,  53 
Am.  St.  R.  902;  1899,  Speirs  v.  Drop-Forge  Co.,  174  Mass.  175,  54  N.  E.  Rep. 
497 ;  1899,  State,  ex  rel.  Grimm,  v.  Manhattan  Rubber  Co.,  149  Mo.  181 ;  1900, 
Pullis  V.  Pullis  Bros.  Iron  Co.,  157  Mo.  565,  57  S.  W.  Rep.  1095.  If  seal  is 
not  present  oflBcer's  authority  must  be  shown:  1900,  Fontana  v.  Pacific  Can. 
Co.,  129  Cal.  51,  61  Pac.  Rep.  580. 

See  note  next  case.  Also,  notes  50  Am.  St.  R.  150,  and  64  Am.  St.  R.  260; 
1900,  Garland  Mfg.  Co.  v.  Northumb.  Paper  Co.,  31  Ont.  40. 


Sec.  341.    Same. 

(c)  In  deeds  conveying  land,  the  corporate  seal  is  re- 
quired in  some  states. 

GARRETT  v.  BELMONT  LAND  COMPANY.' 

1895.     In  the  Supreme  Court  of  Tennessee.     94  Tenn.   Rep. 

459-485- 

[Action  of  ejectment  by  Garrett  against  the  land  company.  Both 
parties  trace  title  to  a  common  source,  but  the  complainant's  title  was 
through  a  deed  in  which  the ''Second  National  Bank  conveys,  remises, 
and  releases"  and  concludes  "In  testimony  whereof,  the  Second  Na- 
tional Bank  hath  hereunto  set  its  hand,  by  its  president,  James  Mc- 
Laughlin, this  13th  day,"  etc.  "(Signed)  James  McLaughlin,  pres- 
ident Second  National  Bank." 

No  seal,  or  any  impression  of  one,  though  the  bank  had  one,  was 

'  Statement  abridged ;  only  that  part  of  the  opinion  relating  to  the  necessity 
of  the  seal  to  make  a  valid  conveyance  is  given.  . 
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affixed  to  the  instrument.  It  was  shown  that  it  was  not  the  custom  of 
the  bank  to  seal  deeds,  or  other  instruments,  except  stock  certificates. 
The  defendant  contends  that  this  deed  was  insufficient  to  pass  title  to 
complainants.  The  court  below  held  the  deed  sufficient,  and  this  is 
one  of  the  errors  assigned.] 

Wilkes,  J.  *  *  *  (After  stating  the  facts,  and  holding  with 
Combe's  Case,  9  Co.  75,  after  an  excellent  review  of  the  cases,  that 
"When  any  one  has  authority  as  attorney  to  do  any  act,  he  ought  to 
do  it  in  his  name  who  gives  the  authority ;  for  he  appoints  the  attorney 
to  be  in  his  place  and  to  represent  his  person;  and,  therefore,  the 
attorney  can  not  do  it  in  his  own  name,  nor  as  his  proper  act,  but  in 
the  name  and  as  the  act  of  him  who  gives  the  authority," — and 
hence  this  was  not  the  deed  of  the  bank,  proceeds  as  to  the  want  of 
seal  as  follows : ) 

Prior  to  the  adoption  of  the  code  of  1858,  the  seal  of  the  grantor 
was  necessary  to  the  validity  of  any  deed  made  by  an  individual  or  a 
corporation.  The  use  of  seals  by  individuals  arose  out  of  necessity, 
as,  in  former  days,  inany  persons  of  extensive  estates  were  too  illiter- 
ate to  make  their  manual  signatures.  Its  adoption  and  use  by  cor- 
porations, however,  arose  out  of  their  nature  and  constitution,  being 
invisible,  intangible  bodies,  composed  of  an  aggregation  of  individ- 
uals, who  must  speak,  at  least  in  w-eighty  matters,  through  a  common 
seal.  It- was  accordingly  held  that  the  affixing  of  the  seal,  and  that 
alone,  united  the  several  assents  of  the  individuals  who  composed  the 
corporation,  and  gave  expression  to  the  act  as  the  assent  of  the  whole, 
and  that  a  corporation  could  enter  into  no  contract  of  importance  ex- 
cept under  seal.  The  tendency  of  modern  legislation  and  the  trend  of 
more  recent  decisions  is  toward  the  abolition  of  the  strict  rules  for- 
merly prevailing  as  to  sealed  instruments,  and  in  many  states  statutes 
have  been  passed  doing  away,  in  whole  or  in  part,  with  the  distinction 
between  sealed  and  unsealed  instruments,  and  in  most  of  the  states 
the  use  of  the  seal  is  now  regulated  by  statute.  There  is  a  difference 
kept  up,  however,  in  many  of  the  states  between  the  use  of  seals  by 
corporations  and  by  individuals.  While  it  is  laid  down  broadly  that 
corporations  may  enter  into  contracts  to  the  same  extent  as  individuals 
without  using  a  seal,  this  clearly  has  reference  to  other  contracts  than 
the  conveyance  of  lands,  and  none  of  the  cases  to  which  we  have 
been  cited  hold  that  the  use  of  a  seal  is  not  required  in  conveyances 
of  land.  See  Taylor  on  Corporations,  section  248;  Morawetz  on 
Corporations  (2d  ed.),  section  338;  Waterman  on  Corporations, 
sections  89,  90;  Mus.  W.  Co.  v.  Mus.  L.  Co.,  37  Am.  &  Eng.  Corp. 
Cases  119?  Gottfield  V.  Miller,  104  U.  S.  527;  Merrick  v.  Burling- 
ton Plank-Road  Co.,  11  Iowa  74-76;  Cary  Holliday  Lumber  Co.  v. 
Cain  et  al.,  13  So.  Rep.  239. 

These  conveyances  did  not  involve  conveyances  of  real  estate,  and 
none  of  the  citations  are  authority  for  the  proposition  that  a  corpora- 
tion can  execute  a  deed  without  usine  a  seal.  But  we  think  the  con- 
trary is  held,  more  oV  less  directly,  in  the  following,  as  well  as  other 
authorities:   Spelling  on  Private  Corporations,  section  195 ;   Beach  on 
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Private  Corporations,  376,  and  section  742  as  to  mortgages ;  Jones  on 
Mortgages,  section  128;  i  Waterman  on  Corporations,  section  95, 
p.  303 ;  Boone  on  Corporations,  section  54 ;  3  Washburn  on  Real 
Estate,  p.  .288,  section  7;  Leggett  v.  N.  J.  M.  &  B.  Co.,  23 
Am.  Dec.  746,  note;  4  Am.  &  Eng.  Ency.  of  Law,  p.  240;  2 
Am.  &  Eng.  Ency.  of  Law,  p.  910;  Osborne  v.  Temis,  23  N. 
J.  Law  633,  658;  Duke  V.  Markam,  18  Am.  St.  Rep.  889,  note; 
Miner's  Ditch  Co.  v.  Zellerbach,  37  Cal.  543 ;  Hutchins  v.  Byrnes,  9 
Gray  367;  Flint  v.  Clinton  Co.,  12  N.  H.  430;  Tenney  v.  East  War- 
ren Lumber  Co.,  43  N.  H.  343;  Hatch  v.  Barr,  i  Ohio  390;  Savings 
Bank  v.  Davis,  8  Conn.  191 ;  Isham  v.  Bennington  Iron  Co.,  19  Vt. 
230;  Zollerv.  Ide,  i  Neb.  439;  Brinley  v.  Mann,  2  Cush.  337;  Koch- 
ler  v.  Iron  Co.,  2  Black  715,  721. 

I  By  the  code  of  Tennessee  of  1858,  it  is  provided  (M.  &  V.,  §  2478) 
that  "the  use  of  private  seals  in  written  contracts,  except  the  seals  of 
corporations  is  abolished,  and  the  addition  of  a  private  seal  to  an  in- 
strument of  writing  hereafter  made  shall  not  affect  its  character' in  any 
respect  whatever." 

Did  the  act  change  the  rule  as  to  conveyances  by  corporations  in 
Tennessee  so  as  to  dispense  with  the  necessity  of  a  seal  ?  There  is 
certainly  nothing  in  the  act  to  so  indicate,  but  the  fact  that  sea'ls  of 
corporations  are  excepted  by  its  provisions  is  an  indication  that  the 
seal  was  to  be  used  by  corporations  after  the  act  was  passe4,  as  had 
been  done  before  its  passage,  at  least  in  some  cases.  Statutes  similar 
to  this  have  been  passed  in  Alabama,  Arkansas,  Delaware,  Florida, 
Kentucky,  Iowa,  Kansas,  Maryland,  Minnesota,  Mississippi,  Nebraska, 
North  Carolina,  Ohio,  Indiana,  Texas,  Pennsylvania  and  West  Vir- 
ginia. Nevertheless,  in  most  of  these  States  corporations  are  still  re- 
quired to  use  their  seals  in  making  conveyances,  as  in  Ohio,  Indiana, 
Kentucky,  Maryland,  Minnesota,  Mississippi,  Pennsylvania,  Ne- 
braska, Kansas  and  Texas.  See  3  Wash,  on  Real  Prop.  >  p.  288. 
Ahd  not  only  must  the  deed  be  sealed,  but  the  seal  must  be  affixed  by 
some  one  authorized  to  affix  it.     3  Wash,  on  Real  Prop.,  p.  289. 

The  conveyance  of  real  estate  is  one  of  the  most  solemn  and  im- 
portant acts  a  corporation  is  called  upon  to  perform,  and  if  the  seal 
is  required  for  any  purpose,  it  is  difficult  to  conceive  of  any  other  act 
for  which  its  use  is  more  necessary.  If  it  was  intended  to  abolish  the 
use  of  seals  by  corporations  altogether,  why  was  the  saving  or  except- 
ing clause  inserted  in  the  act?  And  if  the  seal  is  to  be  required  in 
any  case,  in  what  case  is  it  more  important  than  in  a  conveyance  of 
real  estate,  either  absolutely  or  under  mortgage  ? 

Prior  to  the  code,  the  use  of  an  individual  or  private  seal  worked 
various  effects,  as  for  example;  If  not  under  seal,  it  was  necessary  to 
aver  and  prove  a  consideration  in  all  contracts,  oral  or  written,  except 
in  cases  of  bills  and  notes.  Roper  v.  Stone,  Cooke  499;  Shelton  v. 
Brace,  9  Yer.  26;  Read  v.  Wheeler,  2  Yer.  50;  Brown  v.  Parks,  8 
Hum.  297.  The  consideration  'of  a  sealed  instrument  could  not  be 
inquired  into  in  an  action  of  law.  Nivens  v.  Merrick,  i  Tenn.  314; 
Coleman  v.  Sanderlin,  5  Hum.  563.     And  the  statute  of  limitations 
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was  different  in  cases  of  sealed  and  unsealed  instruments.  Anderson 
V.  Settle,  5  Sneed  203  ;  Thompson  v.  Thompson,  2  Head  407,  and 
other  cases.  A  release  was  required  to  be  under  seal.  Evans  v. 
P'gg!  3  Cold.  397,  398;  Simpson  v.  Moore,  6  Bax.  373.  A  sealed 
contract  merged  one  not  under  seal.  Nunnelly  v.  Dunn,  i  Yer.  31 ; 
Bishop  on  Contracts,  section  31.  A  person  could  not  bind  another  by 
seal  unless  authorized  by  seal.  Nunnelly  v.  Dougherty,  i  Yer.  27; 
Turbeville  v.  Ryan,  i  Hum.  113.  Creditors  under  sealed  instru- 
ments had  certain  preferences  at  common  law  in  estates  of  deceased 
persons.     Anson  on  Contracts,  p.  48. 

The  application  of  this  section  of  the  code,  No.  2478,  finds  ample 
scope  in  altering  these  rules  derived  from  the  common  law  in  regard 
to  contracts  and  conveyances  by  individuals,  without  extending  it  to 
the  deeds  and  other  solemn  instruments  to  be  executed  by  corpora- 
tions, and,  in  view  of  the  saving  clause  excepting  corporation  seals, 
we  can  not  infer  that  the  legislature  intended  to  abolish  the  use  and 
necessity  for  corporate  seals  altogether. 

We  are  of  opinion  that  this  act,  2478  M.  &  V.  Code,  does  not 
change  the  rule  of  the  common  law  requiring  corporations  to  use  their 
seals  in  all  conveyances  of  real  estate,  and  a  conveyance  not  under 
seal,  made  by  a  corporation,  does  not  vest  a  legal  title  in  the  grantee, 
except,  it  may  be,  cases  of  corporations  created  under  the  act  of  1875, 
and  which  have  no  common  seal,  in  which  case  that  act  provides  that, 
in  such  corporations,  having  no  common  seal,  the  signing  of  the  name 
of  the  corporation,  by  any  duly  authorized  agent,  shall  be  legal  and 
binding.     See  act  1875,  ch.  142,  section  5;   M.  &  V.,  §  1704. 

The  corporation  now  in  question  was  not  created  under  the  act  of 
1875,  but  under  the  acts  of  congress  providing  for  national  banks, 
and  we  are  not  called  upon  to  say  whether,  under  this  act  of  1875,  a 
corporation  may  convey  without  seal  in  any  case.  That  question  is 
in  no  way  involved  in  this  case.  We  are  of  opinion  that  the  deed  in 
question  in  this  case  was  not  properly  signed  nor  .sealed,  and  hence 
did  not  vest  the  legal  title  to  the  lots  in  controversy  in  complainants, 
but  only  operated  to  create  in  them  an  equitable  interest  and  title. 
Pomeroy's  Eq.  Juris.,  section  418;  Devlin  on  Deeds,  section  246; 
Beardsley  v.  Knight,  33  Am.  Dec.  193;  Frost  v.  Wolf,  19  Am.  State 
Rep.  761,  764;  Allis  V.  Jones,  45  Fed.  Rep.  148;  Brinkley  v.  Bethel, 
9  Heis.  786.      *     »     * 

Reversed. 

Note.  See  Accord:  1839,  Kinzie  v.  Chicago,  2  Scammon  CIll.)  187,  33  Am. 
Dec.  443;  1855,  Baltimore,  etc.,  E.  Co.  v.  Gallahue,  12  Gratt.  (Va,)  655,  65 
Am.  Dec.  254;  1867,  Gashwiler  v.  Willis,  33  Cal.  11,  91  Am.  Dec.  607;  1885, 
City  of  Tiffin  v.  Shawhan,  43  Ohio  St.  178,  184;  18.90,  Shropshire 'v.  Behrens 
&  Castles  et  al.,  77  Texas  275;  1891,  Danville  Seminary  v.  Mott  et  al.,  136  111. 
289;  1893,  Brown  v.  Supply  Co.,  23  Ore.  541 ;  1897,  Allen  v.  Brown,  6  Kan. 
App.  704,  50  Pac.  Eep.  505. 

But  see,  contra,  1868,  Sandford  v.  Tremlett,  42  Mo.  384;  1900,  Pullis  v.  Piillis 
Bros.  Iron  Co.,  157  Mo.  565,  57  S.  W.  Rep.  1095. 

An  equitable  title  will  pass  if  the  corporate  seal  is  not  present:  1899, 
Precious  Blood  Society  v.  Elsythe,  102  Tenn.  40,  50  S.  W.  Eep.  759. 


♦ 
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Sec.  342.    Same. 

(d)  Signing  in  some  way  is  now  generally  of  more  im- 
portance than  sealing. 

GLOBE  ACCIDENT  INSURANCE  COMPANY  v.  EEID.> 

1898.     In  the  Appellate  Court  of  Indiana.     19  Ind.  App.  Rep. 

203-222. 

f  Action  by  the  widow  of  John  Reid  to  recover  on  a  policy  of  insur- 
ance on  his  life.  There  was  a  judgment  by  default;  defendant 
claimed  there  was  error  by  the  court,  upon  application,  in  not  setting 
aside  service  of  summons,  and  also  that  the  complaint  was  insufficient 
on  its  face,  for  the  reason  that  it  showed  the  policy  was  not  signed  by 
the  insurance  company.] 

Black,  J.  *  *  *  The  objection  urged  against  the  complaint 
is,  that  the  policy,  as  shown  by  the  copy  thereof  made  an  exhibit,  is 
not  signed  by  the  insurance  company  or  by  any  person. 

The  policy  so  set  forth  commences  as  follows:  "Globe  Accident 
Insurance  Company,  Indianapolis,  Indiana.  *  *  «  insures  John 
A.  Reid,"  etc.     And  the  exhibit  concludes  as  follows: 

"In  witness  the  Globe  Accident  Insurance  Company  affixes  it's  cor- 
porate seal  and  signature  of  its  president  and  secretary,  23  January, 
1894." 

[L.   S.] 

Thus  the  policy  appears  to  have  been  sealed,  the  lettering  or  de- 
vice of  the  seal  not  being  indicated  except  as  above,  but  the  policy, 
as  shown  by  the  complaint,  was  not  signed.  The  exhibit  must  be 
regarded  as  controlling  the  averments  of  the  pleading.  Something 
has  been  said  in  argument  to  the  effect  that  parol' contracts  of  insur- 
ance may  be  made  when  not  prohibited  by  the  charter  of  the  insurance 
company,  and  that  no  special  form  of  words  is  necessary ;  but  the 
complaint  before  us  is  so  plainly  founded  upon  the  written  instrument, 
not  embodied  in  the  pleading,  but  filed  with  it  as  an  exhibit,  that  no 
pretense  to  the  contrary  could  have  any  plausible  support.  It  is  only 
as  the  foundation, of  the  action  that  the  court  can  take  notice  of  the 
^  exhibit.  Unless  the  policy  has  been  executed  in  some  valid  manner, 
it  can  not  be  regarded  as  a  written  contract.  By  its  language,  in  pre- 
scribing the  form  in  which  it  is  to  be  executed,  it  provides  not  only 
for  the  affixing  of  the  corporate  seal,  but  also  for  the  signature  of  the 
president  and  secretary  of  the  corporation.  It  can  not  be  said  to  have 
been  completely  executed  according  to  its  own  provisions.  At  com- 
mon law,  as  is  well  known,  a  corporation  spoke  only  by  its  common 
seal.'  Its  contracts  were  valid  only  when  its  seal  wasaffixed  by  a  duly 
authorized  agent,  and  a  sealing  was  a  sufficient  execution  of  its  deed 
without  signing.     Where  a  statute  expressly  provides  that  a  corpora- 

'  Only  that  part  of  opinion  relating  to  signing  the  policy  is  given. 
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tion  may  have  and  use  a  common  seal,  it  is  but  declaratory  of  an  in- 
cidental power  which  a  duly  organized  corporation  possessed  formerly 
at  common  law  and  still  possesses.  But  the  old  common  law  require- 
ment of  the  use  of  a  seal  by  a  corporation  has  been  discarded,  and 
where  a  corporation  is  merely  authorized  by  statute  to  have  and  use  a 
common  seal,  it  need  not  use  it  in  the  execution  of  its  ordinary  con- 
tracts. Unless  its  charter  or  some  statute  requires  it,  a  corporation 
need  not  use  a  seal  except  where  a  natural  person  would  be  required 
to  use  one ;  and  no  particular  efficacy  attaches  now  to  a  seal  affixed 
to  a  contract  merely  because  it  is  the  seal  of  a  corporation.  Where 
it  is  used  it  must  be  affixed  by  an  authorized  officer  or  agent,  but  it 
has  no  greater  effect  or  higher  virtue  upon  the  contract  of  the  corpo- 
ration than  has  the  seal  of  a  natural  person  affixed  to  his  contract. 

Our  statute,  section  454,  Burns'  R.  S.  1894  (450,  Horner's  R.  S. 
1897),  provides  that  "there  shall  be  no  difference  in  evidence  between 
sealed  and  unsealed  writings;  and  every  writing  not  sealed  shall  have 
the  same  force  and  effect  that  it  would  have  if  sealed." 

The  next  section  provides:  "The  execution  of  an  instrument  is  the 
subscribing  and  delivering  it,  with  or  without  affixing  a  seal." 

In  this  state  it  is  not  required  by  any  statute  that  a  policy  of  insur- 
ance issued  by  a  domestic  .corporation  shall  be  sealed.  The  provis- 
ions of  sections  454,  455,  Burns'  R.  S.  1894,  above  quoted,  are  ap- 
plicable to  such  a  written  instrument. 

In  Peoria,  etc.,  Ins.  Co.  v.  Walser,  22  Ind.  73,  the  action  was 
founded  on  a  policy  of  insurance  which  was  exhibited  with  the  com- 
plaint. The  policy  commenced  thus:  "The  Peoria  Marine  and  Fire 
Insurance  Company  do  insure,"  etc. ;  and  it  concluded  thus:  "In 
witness  whereof,  the  president  of  said  insurance  company  has  hereunto 
subscribed  his  name  and  caused  the  same  to  be  attested  by  their  secre- 
tary, at,"  etc.  "But  the  same  shall  not  be  valid  until  countersigned 
by  A.  Andrews,  agent  at,"  etc.  It  was  countersigned  by  said  agent, 
but  it  was  not  signed  by  the  president  or  attested  by  the  secretary. 
The  complaint  was  held  insufficient  on  demurrer,  because  the  policy 
was  but  partially  executed,  and  was  therefore  invalid.  In  McMillen 
V.  Terrell,  23  Ind.  163,  it  was  said:  "Ordinarily,  written  obligations 
are  executed  by  signing  the  names  of  the  parties  to  be  bound  thereby 
at  the  bottom  or  close  of  the  instruments.  But  this  mode  of  execu- 
tion is  not  essential  to  the  validity  of  the  instrument.  The  law  does 
not  prescribe  the  particular  place  where  the  obligor's  name  must  be 
placed ;  it  may  be  at  the  beginning  or  in  the  body,  at  the  close  or 
perhaps  on  the  margin  of  the  instrument ;  but  wherever  placed,  it 
must  be  done  with  the  intention  of  thereby  executing  it  as  the  obliga- 
tion of  the  party  so  signing  it.  If  the  signature  is  placed  at  the  close, 
at  the. ordinary  place  of  signature,  the  inference  is  that  it  was  so  placed 
as  the  final  execution  of  the  instrument.  This  inference,  however, 
does  not  necessarily  arise  when  the  name  is  found  at  the  commence- 
ment or  in  the  body.  In  such  case  there  should  be  some  evidence, 
either  in  the  form  of  the  instrument  or  the  circumstances  attending 
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the  signature,  showing  that  i,t  was  the  intention  of  the  party  thereby 
to  execute  it." 

In  the  Wild  Cat  Branch  v.  Ball,  45  Ind.  213,  the  action  was  upon 
a  bond  exhibited  with  the  complaint,  not  sealed,  containing  the  name 
of  the  principal  in  the  body,  and  signed  by  the  sureties,  but  not  signed 
by  the  principal.  It  was  held  that  the  complaint  was  insufficient  as 
against  the  principal  on  demurrer.  The  court  held  that  under  our 
statute  a  seal  was  not  necessary  to  the  execution  or  validity  of  the 
bond ;  and  referring  to  the  section  of  the  statute  quoted  above  as  sec- 
tion 555  [455],  Burns'  R.  S.  1894,  said  that  this  section  answered  the 
question  as  to  what  was  necessary  to  the  valid  execution  of  the  instru- 
ment,— fhat  it  is  the  subscribing  and  delivering  it.  The  court  was  of 
the  opinion  that  in  construing  the  statute  (which  does  not  prescribe  a 
signing,  but  requires  a  subscribing)  it  should  be  regarded  as  intending 
a  writing  under,  at  the  bottom  or  at  the  end  of  the  instrument,  and 
that  though  the  name  of  the  principal  in  the  beginning  of  the  bond 
were  written  there  by  himself,  this  could  not  be  regarded  as  a  sub- 
scribing, and  that  he  could  not  be  held  liable  upon  any  supposition 
that  he  adopted  the  name  at  the  beginning;  that  whatever  may  have 
been  the  rule  previously,  he  was  not,  according  to  the  statute,  bound 
by  the  bond,  because  he  did  not  subscribe,  it. 

Without  regard  to  this  strict  construction  nf  the  statute,  we  could 
not  consider  the  name  of  the  appellant  in  the  beginning  of  the  policy 
as  the  signature  of  the  insurer.  Aside  from  the  fact  that  a  corpora- 
tion can  not  sign  its  own  name,  which  can  only  be  signed  by  an  au- 
thorized agent,  and  aside  from  all  other  considerations  pertinent  to 
the  subject,  the  policy  at  its  conclusion  indicates  that  its  contemplated 
execution  was  to  include  signing  by  the  president  and  secretary  at  the 
end  of  the  instrument,  and  therefore  the  name  at  the  beginning  was 
not  intended  as  the  subscribing  of  the  policy. 

The  statute  prescribing  what  constitutes  execution  of  an  instrument 
can  not  be  ignored.  The  seal,  if  not  required  by  some  other  statute, 
is  wholly  immaterial.  It  does  not  constitute  a  subscribing,  and  with- 
out subscribing  as  well  as  delivery,  the  instrument  is  not  fully  executed. 
Prather  v.  Ross,  17  Ind.  495;  Nicholson  v.  Combs,  90  Ind.  515; 
Crumrine  v.  Estate  of  Crumrine,  14  Ind.  App.  641.     *     *     * 

Reversed. 

Note.  See,  1808,  Jackson  v.  Walsh,  3  Johns.  (N.  Y.)  226;  1825,  Decker  v. 
Freeman,  3  Maine  338 ;  1836,  Lovett  v.  Steam  Saw  Mill  Ass'n,  6  Paige  (N.  Y.) 
54 ;  1847,  Isham  v.  Bennington  Iron  Co.,  19  Vt.  230 ;  1857,  Hutchins  v.  Byrnes, 
9  Gray  (Mass.)  367;  1862,  Haven  v.  Adams,  4  Allen  (Mass.)  80;  1873,  N.  W. 
Distilling  Co.  v.  Brant,  69  111.  658,  18  Am.  Rep.  631;  1902,  St.  Clair  v.  Rut- 
ledge,  115  Wis.  588,  95  Am.  St.  R.  964. 

But  if  seal  is  not  present  officer's  authority  must  be  shown :  1900,  Fontana 
v.  Pacific  Can.  Co.,  129  Cal.  51,  61  Pac.  Rep.  580;  and  at  common  law  sealing 
alone  was  sufficient  without  signing;  1858,  Johnston  v.  Crawley,  25  Ga.  316, 
71  Am.  Dec.  173;  and  Cook,  Corp.,  §  722,  says  the  Equitable  Life  Insurance 
Co.  now  discharges  mortgages  by  attaching  its  seal  to  the  discharge  without 
other  signature. 

As  to  the  proper  method  of  signing,  see  supra,  p.  862,  and  IV  Thomp. 
Corp.,  §5090. 
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Sec.  343.     2.    Sufficiency  and  effect  of  a  seal. 

(a)   Presumptions. 

JACKSONVILLE,  MAYPOET,  PABLO  EY.  &  NAV.  CO.  v.  HOOPEE.' 

1896.    In  the  Supreme  Court  of  the  United  States.     160  U. 

S.  Rep.  514-530. 

[Action  by  Hooper  to  enforce  covenants  under  a  lease  of  a  hotel 
to  the  railway  company  by  plaintiffs.     The  declaration  was  in  cove- 
nant, and  an   exhibit  was  attached  purporting  to  be  the   lease  sued 
upon,  to  which  the  signature  of  the  company  was  as  follows: 
"Jacksonville,  Mayport,  Pablo  Railway  and  Navigation 

"Company.      •  [Seal] 

"By  Alex.  Wallace,  President.," 

The  defendant  denied  it  had  executed  the  lease,  or  that  Wallace 
had  authority  to  execute  it.  Decision  below  for  the  plaintiff,  overrul- 
ing defendant's  demurrer.     Error  brought.] 

Mr.  Justice  Shiras.  #  «  *  The  defendant  demurred  on  sev- 
eral grounds,  one  of  which  was  as  follows: 

"That  attached  to  the  said  declaration  is  a  paper  purporting  to  be 
the  contract  which  is  the  basis  of  this  suit,  which  paper  is  alleged  to 
be  a  lease  between  the  defendant  company  and  the  plaintiffs,  and 
which  paper  is  referred  to  in  each  and  every  count  of  said  declaration, 
and  asked  and  prayed  and  made  a  part  of  said  declaration ;  that  each 
and  every  count  of  same  declares  in  covenant,  and  yet  the  same  con- 
tains on  the  face  thereof  and  the  face  of  the  paper  made  part  thereof 
that  the  said  cause  of  action  will  not  lie  because  the  said  paper  is  not 
under  seal ;  that  there  is  no  seal  of  the  defendant  company  to  said 
paper." 

The  theory  of  this  demurrer  appears  to  be  that  there  should  have 
been  an  averment  on  the  face  of  the  instrument  that  the  seal  attached, 
on  behalf  of  the  company,  was  its  common  or  corporate  seal.  How- 
ever, there  was  an  averment  that  the  parties  had  set  their  hands  and 
seals  to  the  paper,  and  the  attesting  clause  alleged  that  the  railroad 
company  had  signed,  sealed  and  delivered  in  the  presence  of  two 
witnesses,  who  signed  their  names  thereto.  On  demurrer  this  was 
plainly  sufficient. 

But  it  is  urged  in  the  third  and  fourth  assignments  that  it  was,  error 
to  permit  to  be  put  in  evidence  the  certified  copy  of  the  lease,  as  like- 
wise the  duplicate  lease,  because  they  were  not  shown  to  be  under  the 
seal  of  the  company,  but  appeared  to  be  under  the  private  seal  of  Al- 
exander Wallace,  the  president  of  the  company.  But,  in  the  absence 
of  evidence  to  the  contrary,  the  scroll  or  rectangle  containing  the  word 
"seal"  vyill  be  deemed  to  be  the  proper  and  common  seal  of  the 
company.     A  seal  is  not  necessarily  of  any  particular  form  or  figure. 

^  Only  that  part  of  opinion  relating  to  seal  is  given. 


1 146      JACKSONVILLE,    MAYPORT,    ETC.,    CO.    V.    HOOPER.    §  343 

In  Pillow  V.  Roberts,  13  How.  472,  474,  this  court  said,  through 
Mr.  Justice  Grier,  whefl  discussing  an  objection  that  an  instrument 
read  was  improperly  admitted  in  evidence  because  the  seial  of  the  cir- 
cuit court  authenticating  the  acknowledgment  was  an  impression 
stamped  on- paper  and  not  "on  wax,  wafer,  or  any  other  adhesive  or 
tenacious  substance,"  said:  "It  is  the  seal  which  authenticates,  and 
not  the  substance  on  which  it  is  impressed ;  and  where  the  court  can 
recognize  its  identity,  they  should  not  be  called  upon  to  analyze  the 
material  which  exhibits  it.  In  Arkansas  the  presence  of  wax  is  not 
necessary  to  give  validity  to  a  seal ;  and  the  fact  that  the  public  officer 
in  Wisconsin  had  not  thought  proper  to  use  it,  was-  sufficient  to  raise 
the  presumption  that  such  was  the  law  or  custom  in  Wisconsin,  till 
the  contrary  was  proved.  It  is  time  that  such  objections  to  the  valid- 
ity of  seals  should  cease.  The  court  did  not  err  in  overruling  the 
objections  to  the  deed  offered  by  the  plaintiff."  Price  v.  Indseth, 
106  U.  S.  546,  is  to  the  same  effect. 

Whether  an  instrument  is  under  seal  or  not  is  a»question  for  the 
court  upon  inspection ;  whether  a  mark  or  character  shall  be  held  to 
be  a  seal  depends  upon  the  intention  of  the  executant,  as  shown  by 
the  paper.  Hacker's  Appeal,  i3i  Pa.  St.  192;  Pillow  v.  Roberts, 
ub.  sufra. 

The  defendant  did  not  produce  the  original  in  order  that  it  might 
be  compared  in  the  particular  objected  to  with  the  copy  and  duplicate 
offered.  The  defendant's  attorney,  Mr.  Buckman,  was  called,  and 
testified  that  he  was  one  of  the  attesting  witnesses  to  the  instrament 
offered,  and  that  he,  as  a  n'otary  public,  took  the  acknowledgment 
thereto  of  Alexander  Wallace,  that  he  executed  the  same  for  and  in 
behalf  of  the  company,  and  that  the  said  lease  was  the  act  and  deed 
of  the  defendant  company  for  the  uses  and  purposes  therein  expressed. 

Whether,  therefore,  the  instrument  put  in  evidende  was  merely  a 
copy,  in  which  event  it  would  not  be  expected  that  a  wax  or  stamped 
seal  of  the  company  would  appear  upon  it,  but  merely  a  scroll,  repre- 
senting the  original  seal,  or  whether  the  so-called  copy  was  really  the 
original  paper,  as  certified  by  one  of  defendant's  witnesses,  would 
not,  in  our  opinion,  be  material.  The  presumption  would  be,  if  the 
paper  were  a  copy,  that  the  original  was  duly  sealed,  or,  if  it  were 
the  original,  that  the  scroll  was  adopted  and  used  by  the  company  as 
its  seal,  for  the  purpose  of  executing  the  contract  in  question.    *    «    * 

Affirmed. 

Note.  As  to'  the  sufficiency  of  the  seal,  it  seems  that  any  device  adopted 
by  the  corporation  for  the  purpose  will  be  sufficient:  1826,  Perry  v.  Price,  1 
Mo.  664,  14  Am.  Dec.  316;  1839,  Kinzie  v.  Chicago,  2  Sc^am.  (111.)  187,  33  Am. 
Dec.  443;  1848,  Brinley  v.  Mann,  2  Cash.  (Mass.)  337,  48  Am.  Dec.  669; 
1858,  Johnson  v.  Crawley,  25  Ga.  316,  71  Am.  Dec.  173;  3868,  Royal  Bank  v. 
Grand  June,  etc.,  Co.,  100  Mass.  444,  97  Am.  Dec.  115;  1889,  Penn.  Nat.  Gas 
Go.  V.  Cook,  123  Pa.  St.  170;  1895,  Sarmiento  v.  Davis  Boat  Co.,  105  Mich. 
300,  55  Am.  St.  Rep.  446;  1897,  Thaver  v.  Nehalem  Mill  Co.,  31  Ore.  437,  51 
Pac.  Rep.  202;   1899,  Ellison  v.  Branstrator,  153  Ind.  146,  54  N.  E.  Rep.  433. 

If  the  seal  alone  is  present,  it  must  be  proved  to  be  the  corporate  seal — 
it  does  not  prove  itself:  1800,  Den  v.  Vreeland,  2  Halst.  (N.  J.)  352,  11  Am. 
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•Deo.  551 ;  1820,  Berks  Turnpike  Road  v.  Myers,  6  S.  &  R.  12,  9  Am.  Dec. 
402;  ]826,  Perry  v.  Price,  1  Mo.  664,  14  Am.  Dec.  316. 

But  if  the  contract  is  sliown  to  have  been  executed  by  the  proper  officers 
with  authority,  any  seal  present  will  be  presumed  to  be  the  corporate  seal: 
1852,  Susquehanna,  etc.,  Co.  v.  General  Co.,  3  Md..305,  56  Am.  Dec.  740; 
1855,  Phillips  v.  Coffee,  17  111.  154,  63  Am.  Dec.  357;  1867,  Musser  v.  John- 
son, 42  Mo.  74,  97  Am.  Dec.  316;  1894,  Benbow  v.  Cook,  115  N.  C.  324,  44  Am. 
St.  Rep.  454. 

See  next  case  and  note. 


Sec.  344.      (b)  As  evidence  of  agents'  or  officers'  authority. 

LITTLE  SA"vV  MILL  VALLEY  TURNPIKE  or  PLANK  ROAD  COM- 
PANY V.  FEDERAL  STREET  and  PLEASANT  VALLEY  PASSEN- 
GER RAILWAY  CO.' 

1899.     In  the  Supreme  Court  of  Pennsylvania.     194  Pa.  St. 
Rep.  144,   75  Am.  St.  R.  690. 

[Action  by  road  company  upon  a  contract  made  with  it  by  the 
president  of  the  railway  company,  whereby  the  latter  guaranteed  to 
pay  annually  to  the  road  company  any  deficiency  in  its  tolls,  due  to 
the  change  of  the  motive  power  of  the  railway  company  using  the 
road,  from  horse  power  to  electricity.] 

Brown,  J.  *  *  *  It  is  insisted,  however,  that  the  railroad 
company  was  not  bound  by  the  contract,  because  it  was  made  by  the 
president  without  authority  from  the  corporation  or  its  board  of  di- 
rectors. It  is  signed  by  the  president.  The  corporate  name  attached 
was  apparently  in  the  handwriting  of  the  secretary,  and  the  common 
seal  was  affixed.  Neither  officer  was  called  to  deny  authority  to  act, 
and  the  presunapdon  was  that  it  had  been  given.  The  maxim,  Omnia 
■praesumuntur  rite  esse  acta,  applies  to  acts  done  on  behalf  of  cor- 
porations, and  it  can  never  be  presumed  that  a  corporate  agent  is  act- 
ing wrongfully;  or  that  an  act  which  might  have  been  a  proper  act  to 
do  on  behalf  of  the  corporation  was  done  under  circumstances  render- 
ing it  improper:  Taylor  on  Private  Corporations,  section  204. 
"Where  a  party  deals  with  a  corporation  in  good  faith — the  transac- 
tion is  not  ultra  vires — and  he  is  unaware  of  any  defect  of  authority 
or  other  irregularity  on  the  part  of  those  acting  for  the  corporation, 
and  there  is  nothing  to  excite  suspicion  of  such  defect  or  irregularity, 
the  corporation  is  bound  by  the  contract,  although  such  defect  or 
irregularity  in  fact  exists.  If  the  contract  can  be  valid  under  any  cir- 
cumstances, an  innocent  party  in  such  a  case  has  a  right  to  presume 
their  existence,  and  the  corporation  is  estopped  to  deny  them."  Mer- 
chants' Bank  v.  State  Bank,  10  Wall.  644.  "When  the  common 
seal  of  a  corporation  appears  to  be  affixed  to  an  instrument,  and  the 
signatures  of  the  proper  officers  are  proved,  the  courts  are  to  presume 
that  the  officers  did  not  exceed  their  authority,  and  the  seal  itself  is 
frima  facie  evidence  that  it  was  affixed  by  proper  authority. "  Angell 
and  Ames  on  Corporations,  section  224.    The  second  point  submitted 

'  Statement  abridged.    Only  the  part  relating  to  the  effect  of  the  corporate) 
B«al  is  given. 
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by  defendant  was  properly  refused.     The  second   and   third   assign-' 
ments  of  error  are  overruled  and  the  judgment  affirmed. 

Note.  The  presence  of  the  corporate  seal  is  prima  facie  evidence  of  the 
agent's  authority  to  act  for  tiie  corporation,  and  to  affix  the  seal,  and  also 
that  the  corporation  has  taken  the  necessary  steps  to  authorize  the  contract 
to  be  entered  into:  1820,  Berk's  Turnpike  Road  v.  Myers,  6  Serg.  &  E.  12,  9 
Am.  Pec.  402;  1832,  Leggett  v.  New  Jersey,  etc.,  Co.,  1  Saxton  Ch.  (N.  J.) 
541,  23  Am.  Dec.  728;  1833,, Gordon  v.  Preston,  1  Watts  (Pa.)  385,  26  Am. 
Dec.  75;  1839,  Kinzie  v.  Chicago,  etc.,  2  Scam.  (111.)  187,  33  Am.  Dec.  443; 
1840;  Burrill  v.  Nahant  Bank,  2  Met.  163,  35  Am.  Dec.  395 ;  1859,  St.  Louis 
Pub.  Schools  V.  Risley,  28  Mo.  415,  75  Am.  Dec.  131;  1863,  Koehler  v.  Black 
River  Falls,  etc.,  Co.,  2  Black  715;  1867,  Musser  v.  Johnson,  42  Mo.  74,  97 
Am.  Dec.  316;  1867,  Sheehan  v.  Davis,  17  Ohio  St.  571;  1869,  Miner's  Ditch 
Co.  V.  Zellerbach,  37  Cal.  543,  99  Am.  Dec.  300;  1874,  Central  Nat'l  Bank  v. 
Charlotte,  etc.,  E.,  5  S.  C.  156,  22  Am.  Rep.  12;  1890,  Sherman,  etc.,  Co.  v. 
S-wigart,  43  Kan.  292,  19  Am.  St.  Rep.  137;  1891,  Mullanphv  Sav.  Bank  v. 
Schott,  135  111.  655,  25  Am.  St.  Rep.  401 ;  1894,  Benbow  v.  Cook,  115  N.  C.  324, 
44  Am.  St.  Rep.  454;  1895,  B.  S.  Green  Co.  v.  Blodgett,  159  111.  169,  50  Am. 
St.  Rep.  146,  note  150 ;  1899,  Ellison  v.  Branstrator,  153  Ind.  146 ;  1900,  In  re 
West  Jersey  Tract.  Co.,  59  N.  J.  Eq.  63,  45  Atl.  Rep.  282;  Contra,  1898^  Mor- 
rison V.  Wilder  Gas  Co.,  91  Maine  492,  64  Am.  St.  Rep.  257— but  see  note 
here,  p.  260. 

The  corporation  can  be  shown  to  have  no  authority  to  make  the  contract:: 
1832,  Leggett  v.  New  Jersey,  etc.,  Co.,  1  Saxton  Ch.  (N.  J.)  541,  23  Am.  Dec. 
728;  1866,  Conine  v.  Junction  R.  Co.,  3  Houst.  288,  89  Am.  Dec.  230. 

So,  too,  the  agent's  authority  may  be  questioned :  1845,  Gibson  v.  Gold- 
thwaite,  7  Ala.  281,  42  Am.  Dec.  592;  1876,  Luse  v.  Isthmus,  etc.,  Co.,  ,6  Ore. 
25  Am.  Rep.  506. 


Sec.  345.     (c)  As  evidence  of  a  consideration. 

LORD  CAMPBELL,  0.  J.,  IN  THE  MAYOR^  Etc.,  OF  NORWICH  v.  THE 
NORFOLK  RAILWAY  COMPANY. 

1855.     In  the  Queen's  Bench.     82   Eng.   C.   L.   (4  El.  &  Bl.) 
Rep.  *367,  on  *443-6. 

[Action  against  the  railway  company  on  a  covenant  under  their 
seal  to  pay;^i,ooo  in  case  certain  works  were  not  completed,  whether 
a  certain  act  of  parliament  should  be  obtained  or  not,  as  agreed  under 
seal.  It  was  averred  that  the  works  were  not  completed,  though 
plaintiff  had  performed  all  conditions  prece^dent.] 

Although  the  agreement  be  under  seal,  we  may  examine  to,  see 
whether  there  was  any,  and  what  consideration  for  the  contrj.ct  to  pay 
money,  when  we  are  to  determine  whether  the  contract  was  or  was 
not  ultra  vires.  The  mere  circumstance  of  a  covenant  by  directors 
in  the  name  of  the  company  being  ultra  vires.,  as  between  them  and 
the  shareholders,  does  not  necessarily  disentitle  the  covenantee  to  sue 
upon  it.  For  example,  if  the  directors  of  a  railway  company  were 
to  enter  into  a  contract  under  the  seal  of  the  company  for  the  purchase 
of  a  large  quantity  of  iron  rails  and  to  pay  for  them-  at  a  fixed  price, 
as  the  vendor  had  reasonable  ground  for  Supposing  that  the  ralFs  were 
wanted  for  the  purpose  of  the  railroad,  it  would  be  no  defense  to  an 
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action  for  the  price,  or  for  not  accepting  them,  that  the  rails  were 
illegally  purchased  on  speculation,  to  be  resold  by  the  directors  for 
their  own  profit.  But  suppose  that  the  directors  of  a  railway  com- 
pany should  purchase  a  thousand  gross  of  green  spectacles,  as  a  specu- 
lation, and  should  put  the  seal  of  the  company  to  a  deed  covenanting 
to  pay  for  these  goods,  here  would  be  a  clear  excess  of  authority  on 
the  part  of  the  directors ;  this  excess  of  authority  would  necessarily 
be  known  to  the  covenantee ;  and,  he  being  in  ■pari  delicto^  I  conceive 
that  the  maxim  would  apply  potior  est  conditio  possidentis.  This 
would  be  an  illegal  contract  to  misapply  the  funds  of  the  company ; 
and  the  illegality  might  be  set  up  as  a  defense.  So,  if,  without  any 
consideration  whatever,  the  directors  of  a  railway  company  were  to 
put  the  company's  seal  to  a  deed  covenanting  to  pay  a  mere  stranger 
;^i,ooo,  this  would  be  ultra  vires,  to  the  knowledge  of  the  covenan- 
tee, and  he  could  not  maintain  an  action  to  recover  the  ;^i,ooo  from 
the  funds  of  the  company  in  fraud  of  the  shareholders.  When  the 
excess  of  authority,  with  the  knowledge  of  both  parties,  is  shown 
by  plea,  this  joint  violation  of  the  law,  I  apprehend,  is  a  bar  to  the 
action. 

It  has  been  contended,  I  am  aware,  that  the  deeds  of  such  com- 
panies are  to  be  treated  like  the  deeds  of  individuals  or  of  common 
partnerships.  But  there  seems  to  be  an  essential  distinction  between 
them.  The  individual  may  do  what  he  likes  with  his  own,  and  he 
may  bind  himself  by  a  deed  disposing  of  his  property,  however 
capriciously,  and  without  any  consideration,  so  that  no  fraud  has  been 
practiced  upon  him.  In  such  a  case,  want  of  consideration  is  imma- 
terial; no  one  is  injured,  and  there  is  no  illegality  to  be  pleaded.  "To 
look  upon  a  railway  company,"  says  Lord  Langdale,  in  Coleman  v. 
Eastern  Counties  Railway  Company,  lo  Beav.  i,  14,  "in  the  light  of 
a  common  partnership,  and  as  subject  to  no  gpreater  vigilance  than 
common  partnerships  are,  would,  I  think,  be  greatly  to  mistake  the 
functions  which  they  perform,  and  the  powers  which  they  exercise  of 
interference,  not  only  with  the  public,  but  with  the  private  rights  of 
all  individuals  in  this  realm.  We  are  to  look  to  these  powers  as  given 
to  them,  in  consideration  of  a  benefit  which,  notwithstanding  all  other 
sacrifices,  it  is  to  be  presumed  and  hoped,  on  the  whole,  will  be  ob- 
tained by  the  public;"  "and  I  am  clearly  of  opinion,  that  the  powers 
which  are  given  by  an  act  of  parliament  like  that  now  in  question, 
extend, no  farther  than  is  expressly  stated  in  the  act,  or  is  necessarily 
and  properly  required  for  carrying  into  effect  the  undertaking  and 
works  which  the  act  has  expressly  sanctioned."  The  same  learned 
judge,  in  answer  to  an  argument  that  the  directors  may  apply  the 
funds  of  the  company  as  they  please,  so  that  their  object  is  to  increase 
the  traffic  upon  the  railway,  and  thereby  to  increase  the  profits  of  the 
shareholders,  exclaims,  "surely  that  has  nowhere  been  stated;  there 
is  no  authority  for  saying  anything  of  that  kind."  "Unless  acts  so 
done  can  be  proved  to  be  in  conformity  with  the  powers  given  by  the 
statutes  under  which  those  acts  are  done,  they  furnish  no  authority 
whatever." 
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The  equity  reports  abound  with  cases  in  which  injunctions  have 
been  granted  against  the  application  of  the  funds  of  such  companies 
to  purposes  not  authorized  by  the  acts  of  parliament  creating  them, 
although  professedly  for  the  benefit  of  the  shareholders :  and  I  appre- 
hend that  a  contract,  against  the  performance  of  which  an  injunction 
would  be  granted  in  equity,  must  be  considered  illegal  and  void  at 
law,  on  proof  that,  to  the  knowledge  of  both  parties,  it  is  beyond  the 
power  of  the  directors,  and  leads  to  a  misapplication  of  the  funds 
of  the  company.  On  this  principle  proceeded  the  solemn  decision  of 
the  court  of  common  pleas  in  The  East  Anglian  Railways  Company 
V.  The  Eastern  Counties  Railway  Company,  11  Com.  B.  775  (E.  C. 
L.  R. ,  vol.  73),  where  a  railway  company  having,  by  a  deed  under 
their  seal,  covenanted  vvith  another  railway  company  to  take  a  lease 
of  their  railway,  and  to  pay  the  expenses  incurred  by  them  in  solicit- 
ing certain  bills  in  parliament,  which  were  then  pending,  whether 
these  bills  should  pass  into  law  or  not,  and  the  bills  not  having 
been  obtained,  the  covenantees  sought  to  recover  the  amount  of  these 
costs.  It  was  decided  that  the  covenantors  had  a  limited  authority, 
and  were  a  corporation  only  for  making  and  maintaining  the  railway 
Sanctioned  by  their  act,  and  that  the  funds  of  the  company  could  only 
be  applied  to  these  purposes;  so  that,  as  the  contract  sued  upon  was 
not  justified  by  the  act  of  parliament,  it  was  consequently  void,  and 
could  not  be  made  the  foundation  of  an  action. 

Note.  See  contra,  1868,  Eoyal  Bank  of  Liverpool  v.  Grand  June,  etc.,  Co., 
100  Mass.  444, 97  Am.  Dec.  135 ;  and  compare,  1879,  Best  v.  Thiel,  79  N.  Y.  15 ; 
1895,  Taft  v.  Church,  162  Mass.  527. 


Sec.  346.     (d)  Upon  a  negotiable  instrument. 

CHASE  NATIONAL  BANK,  Respondent,  v.  B.  C.  FAUROT,  Appellant.  ' 

1896.      In  the  Court  of  Appeals  of  New  York.      149  N.  Y. 
Rep.  532-539>  35 'L-  R-  A.  605. 

Bartlett,  J.  The  plaintiff  seeks  to  recover  of  defendant  as  in- 
dorser  of  a  promissory  note  for  $16,787.02,  signed  "New  York  Con- 
struction Company,  by  T.  P.  Graf,  secretary."  ^ 

Impressed  upon  the  face  of  the  note  were  the  words  "New  York 
Construction  Company,  seal."  The  note  did  not  recite  a  seal  and  no 
effort  was  made  at  the  trial  to  prove  the  seal,  or  that  it  was  affixed  by 
authority  of  the  "New  York  Construction  Company,"  save  reading 
the  note  in  evidence.  The  note  was  executed  and  payable  in  the 
state  of  Ohio  and  the  contract  of  indorsement  was  made  in  the  state 
of  New  York.  The  facts  upon  this  appeal  are  undisputed,  and  the 
plaintiff's  counsel  insists  that  the  seal  on  the  note  in  suit  was  not 
proved  within  the   rule  laid  down  by  this  court  in  Weeks  v.   Esler 

'  Part  of  opinion  oil  another  point  omitted. 
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(143  N.  Y.  374)  ;  that  a  note  is  negotiable,  and  having  been  pur- 
chased in  good  faith  and  before  maturity,  as  found  by  the  jury,  the 
recovery  below  must  be  sustained. 

The  defendant's  counsel,  while  admitting  that  the  rule  in  Weeks  v. 
Esler  is  opposed  to  certain  of  his  contentions  on  this  appeal,  urges 
with  much  earnestness  and  ability  that  this  court  should  reconsider 
the  doctrines  of  that  case ;  he  also  argues  that  even  assuming  the  note 
to  be  negotiable  in  form,  it  never  had  a  legal  inception,  and  defend- 
ant is  not  liable  as  indorser. 

We  held  in  Weeks  v.  Esler  that  the  presumption  attaching  ordi- 
narily to  seals  of  corporations  when  affixed  to  deeds  or  other  instru- 
ments did  not  exist  as  to  the  promissory  notes  of  a  corporation,  and  that 
in  the  absence  of  any  recital  that  the  seal  of  the  corporation  was  af- 
fixed and  of  any  evidence  to  show  the  fact  of  sealing,  or  that  the 
corporate  seal  was  impressed,  or  that  it  was  the  corporate  seal,  the 
notes  could  not  be  regarded  as  sealed  instruments. 

We  think  this  rule  a  reasonable  one  in  view  of  the  vast  business 
transactions  of  corporations,  and  see  no  occasion  to  reconsider  it. 

In  the  case  at  bar  we  shall  assume  for  the  purposes  of  this  appeal 
that  the  note  in  suit  was  a  sealed  instrument,  and  will  place  our  de- 
cision on  broader  grounds  than  those  laid  down  in  Weeks  v.  Esler. 

In  view  of  the  law  as  settled  by  this  court  and  the  courts  of  other 
jurisdictions  as  to  what  instruments  are  negotiable,  we  hold  that  the 
commercial  paper  of  a  corporation,  negotiable  in  form  does  not  lose 
the  quality  of  negotiability  by  having  attached  thereto  the  corporate 
seal. 

The  following  are  a  few  of  the  cases  showing  the  evolution  of  the 
modern  doctrine  that  a  seal  does  not  deprive  corporate  obligations  of 
negotiability: 

Bank  of  Rome  v.  Village  of  Rome  (19N.  Y.  20).  The  village 
had  issued  bonds  under  its  corporate  seal  in  aid  of  a  railroad  com- 
pany, and  the  latter  sold  certain  of  them  to  a  bona  Jide  holder,  and 
the  question  was  whether  the  purchaser  was  subject  to  a  defense  avail- 
able against  the  railroad  company. 

Comstock,  J.,  said:  "The  bonds  were  payable  to  bearer,  and 
although  under  the  corporate  seal  of  the  village,  they  were  negotiable 
instruments  in  such  a  sense  as  would  exempt  them,  in  the  hands  of  a 
bona  Jide  holder,  from  a  defense  which  might  be  available  against 
the  railroad  company."  (Citing  State  of  Illinois  v.  Delafitild,  '8 
Paige  527;  State  of  Illinois  v.  Delafield  on  appeal,  2  Hill  159,  177; 
Mechanics'  Bank  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  13  N.  Y.  625,  627; 
Morris  Canal  &  B.  Co.  v.  Fisher,  3  Am.  L.  Reg.  423.) 

Brainerd  v.  New  York  &  Harlem  Railroad  Company  (25  N.  Y. 
496).  It  was  held  that  the  bond  of  a  railroad  corporation,  payable 
to  an  individual  or  his  assigns,  is  in  the  nature  of  commercial  paper, 
negotiable  by  delivery  under  an  assignment  in  blank,  and  not  a 
specialty  subject  to  equities  between  the  corporation  and  the  person 
named  in  the  bond  as  the  primary  payee. 

Denio,  Ch.  J.,  said:     "The  questions  of  law  which   the    appeal 
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presents  are,  whether  these  instruments  are  commercial  paper,  so  as 
to  be  negotiable,  and  whether  they  were  legally  negotiated  by  deliv- 
ery under  the  blank  assignment.  These  might  have  been  very  grave 
questions  in  this  state  a  few  years  ago.  But  they  have  been 
settled  against  the  defendant  in  this  state  by  .a  series  of  decisions 
which  it  is  impossible  at  this  day  to  depart  from.  *  «  «  The 
point  of  objection,  when  it  is  sought  to  bring  such  securities  within 
the  law  of  commercial  paper,  is  that,  being  under  seal,  they  are  deeds, 
and  commercial  instruments  are  simple  contracts.  But  when  such 
obligations  are  issued  to  secure  the  payment  of  money  upon  time,  and 
contain  on  their  face  an  expression  showing  that  "they  are  expected  to 
pass  from  one  person  to  another,  and  thus  to  perform  the  office  of  bills 
and  notes  or  of  money,  asthe  words  'bparer,'  or  'assigns,'  or  'holder,' 
or  the  like,  the  courts  of  this  country,  with  a  single  exception,  and  those 
of  this  state,  without  any  exception^  have  concurred  in  attaching  to  them 
the  attributes  of  commercial  paper."  (See  cases  cited  in  this  opinion.) 

This  case  also  laid  down  the  rule  that  no  distinction  could  be  made 
between  private  corporations  and  those  which  are  created  for  govern- 
mental or  municipal  purposes. 

Dinsmore  v.  Duncan  (57  N.  Y.  573).  It  was  held  that  the  nego- 
tiability of  a  United  States  treasury  note  is  not  strained  or  affected  by 
the  fact  that  it  is  under  the  treasury  seal. 

Dwight,  C,  said:  "There  are  several  objections  urged  to  the 
negotiability  of  this  instrument.  One  is,  that  it  is  under  the  seal  of 
the  United  States  treasury.  There  are,  no  doubt,  decisions  that  an 
instrument  under  seal  is  not  negotiable.  These  cases  refer  to  private 
obligations  between  individuals.  (Clark  v.  Farmers'  Woolen  Manu- 
facturing Co.,  15  Wend.  356;  Steele  v.  Qswego  Cotton  Manufactur- 
ing Company,  15  Wend.  265.)  They  are  not  to  be  extended  to  the 
case  of  public  securities  like  those  issued  by  the  government,  and  in- 
tended to  seek  for  a  market  throughout  the  civilized  world.  The 
seal  was  not  placed  there  to  restrain  their  negotiability,  but  rather  to 
stamp  them  as  genuine,  wherever  they  might  be  in  circulation." 

Evertson  v.  National  Bank  of  Newport  (66  N.  Y.  14)  holds  in- 
terest coupons  of  railroad  bonds  payable  to  bearer  at  a  specified  time 
and  place  are  negotiable  promises  for  the  payment  of  money.  (See 
cases  there  cited.) 

Marine,  etc.,  Mfg.  Co.  v.  Bradley  (105  U.  S.  175)  was  the  case  of 
an  instrument  issued  by  a  South  Carolina  corporation  under  seal  agree- 
ing to  pay  a  certain  sum  of  money,  and  by  an  indorsement  under  seal 
the  company  agreed,  in  consideration  of  forbearance,  to  pay  a  higher 
rate  of  interest  on  the  money  to  bearer. 

Mr.  Justice  Matthews,  passing  upon  the  validity  of  the  indorsement, 
said:  "It  is  a  negotiable  note  within  the  meaning  of  the  law  mer- 
chapt,  According  to  the  law  of  the  place  of  the  contract,  notwithstand- 
ing it  is  an  instrument  under  seal"  (p.  180). 

In  Mercer  County  v.  Hacket  (i  Wall.  83),  the  United  States 
supreme  court  held  county  bonds  under  seal  to  be  negotiable  instru- 
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ments.  Mr.  Justice  Grier  said,  in  speaking  of  the  bonds  issued  un- 
der seal:  "But  there  is  nothing  immoral  or  contrary  to  good  policy 
in  making  them  negotiable  if  the  necessities  of  commerce  require 
that  they  should  be  so.  A  mere  technical  dogma  of  the  courts  or  the 
common  law  can  not  prohibit  the  commercial  world  from  inventing  or 
issuing  any  species  of  security  not  known  in  the  last  century." 

The  following  authorities  further  illustrate  the  point  under  discus- 
sion: Mason  v.  Frick  (105  Pa.  St.  162  and  cases  cited);  Barrett  v. 
Schuyler  Co.  (44  Mo.  197)  ;  Morris  Canal,  etc.,  Co.  v.  Fisher  (9  N. 
J.  Eq.  699)  ;  Haven  v.  Grand  June.  R.  R.  &  D.  Co.  ( 109  Mass.  88)  ; 
Murray  v.  Lardner  (2  Wall,  no);  National  Exchange  Bank  v. 
Hartfoj-d,  P.  &  F.  R.  R.  Co.  (8  R.  I.  375)  ;  Daniel  on  Neg.  Inst., 
§§  1500  and  1 50 1  and  cases  cited;  Morawetz  on  Corp.,  §341; 
Tiedman  on  Com.  Pap.,  §  117. 

In  Blewitt  v.  Boorum  (142  N.  Y.  357)  Judge  Peckham,  in  a 
learned  and  interesting  opinion,  reviews  the  history  of  seals  upon  in- 
struments and  points  out  their  immateriality  on  contracts  which  do 
not  require  them  in  order  to  be  valid. 

The  note  in  suit  being  negotiable  under  the  law  of  this  state,  and 
the  contract  of  indorsement  having  been  made  here,  it  is  unnecessary 
to  consider  many  of  the  points  argued  by  appellant  under  the  as- 
sumption that  the  defendant  had  indorsed  a  non-negotiable  instru- 
ment.    *     *     » 

Affirmed. 

Note.  See  cases  cited  in  note  to  §238,  siipra,  p.  864;  and  1895,  Am.  Nat'l 
Bank  v.  Am.  Wood  Paper  Co.,  19  E.  I.  149. 


ARTICLE    VIII.       POWER    TO    MAKE    BY-LAWS, 

Sec.  347.      I.    Definition  and  purpose,  differs  from  regulation. 
STATE  V.  ISAAC  S.  OVERTON.* 

1854.     In  the  Supreme.  Court  of  Judicature  of  New  Jersey. 
24  N.  J.  Law  (4  Zabriskie)  Rep.  435-443,  61  Am.  Dec.  671. 

Overton,  a  conductor  on  the  Morris  &  Essex  R.  R.,  forcibly  ejected 
a  passenger  from  one  of  the  trains,  and  was  convicted  of  an  assault 
and  battery  therefor.  A  motion  for  new  trial  on  account  of  misdirec- 
tion of  the  court  was  overruled.  This  was  assigned  as  error.  The 
passenger  had  purchased  a  ticket  from  N.  to  M.  At  a  way  station 
between  these  stations  he  left  the  train,  having  first  obtained  a  con- 
ductor's check  printed  "Conductor's  check  to  M."  About  an  hour 
afterward  he  took  the  train  of  Overton,  to  complete  his  journey  to  M. 

'  Statement  abridged.    Only  that  part  of  opinion  relating  to  one  point  is 
given. 

73— WiL.  Cas. 
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Overton  refused  to  recognize  the  conductor's  check,  demanded  -the 
fare,  and  upon  refusal  to  pay,  put  the  passenger  off  without  unneces- 
sary violence.  Some  years  before  the  company  had  adopted  a  rule, 
and  given  public  notice  of  it  that  conductor's  checks  were  not  trans- 
ferrable  from  one  train  to  another.  This  action  of  the  company  was 
submitted  to  the  jury  as  if  it  were  a  by-law  or  regulation  of  the  com- 
pany affecting  the  rights  of  passengers,  upon  the  reasonableness  and 
validity  of  which  the  jury  were  to  decide.  This  was  assigned  as 
error. 

Green,  C.  J.  *  *  *  In  this  the  court  erred.  Here  was  no  evidence 
of  any  by-law,  or  of  any  regulation  made  by  the  company  affecting  the 
rights  of  passengers  upon  the  reasonableness,  or  validity  o£  which 
either  court  or  jury  were  called  upon  to  decide.  The  right  of  the 
passenger  rested  upon  his  contract.  The  notice  given  by  the  com- 
pany was  in  strict  conformity  with  his  rights  under  the  contract.  Upon 
the  evidence  in  the  cause,  if  no  proof  had  been  offered  of  the  notice 
given,  by  the  company,  that  conductors'  checks  were  not  transferable, 
the  defendant  would  have  been  entitled  to  a  verdict.  Proof  of  that 
notice  certainly  placed  him  in  no  worse  position.  The  company  have 
an  unquestionable  right,  under  their  charter,  independent  of  any  by- 
law or  regulation,  to  charge  different  rates  by  different  trains,  or  a 
higher  price  for  traveling-  over  the  road  as  a  way-passenger,  by  dif- 
ferent journeys,  than  for  a  through  passenger.  This  was  in  reality 
all  that  was  involved  in  the  evidence  of  the  action  by  the  company, 
as  proved  upon  the  trial.  The  case  does  not  fall  within  the  opeia- 
tion  of  the  principle,  by  which  it  was  held  to  be  controlled. 

Assuming  at  the  bar,  as  was  done  upon  the  trial,  that  the  guilt  or 
innocence  of  the  defendant  depended  upon  the  validity  of  a  regulation 
made  by  the  company,  affecting  the  rights  of  passengers,  the  question 
was  elaborately  argued  whether  the  validity  of  such  regulation  can  in 
any  case  be  submitted  as  a  question  of  fact  to  be  decided  by  a  jury, 
and  the  broad  principle  was  assumed  that  the  validity  of  every  regu-  ' 
lation  made  by  a  railroad  company,  regulating  the  concerns  and  af- 
fecting the  rights  of  the  road,  is  a  question  of  law,  to  be  decided  by 
the  court,  and  never  can  be  submitted  to  a  jury ;  that  the  company  is 
bound  to  niake  regulations  for  the  comfort  and  convenience  of  pas- 
sengers ;  that  the  power  is  regulated  by  their  charter ;  that  what  is 
lawful  is  reasonable,  and  that,  therefore,  every  regulation  is  reason- 
able which  is  not  unlawful. 

The  validity  of  the  by-law  of  a  corporation  is  purely  a  question  of 
law.  Whether  the  by-law  be  in  conflict  with  the  law  or  with  the  char- 
ter of  the  company,  or  be  in  a  legal  sense  unreasonable,  and  therefore 
unlawful,  is  a  question  for  the  court  and  not  for  the  jury.  Common- 
wealth v.  Worcester,  3  Pickering  462 ;  Paxon  v.  Sweet,  i  Green  196; ' 
Ang.  and  Ames  on  Corps.,  357.  But  the  by-laws  of  a  private  corpo- 
ration bind  the  members  only  by  virtue  of  their  assent,  and  do  not 
affect  third  persons.  All  regulations  of  a  company  affecting  its  busi- 
ness, which  do  not  operate  upon  third  persons,  nor  in  any  way  affect 
their  rights,  are  properly  denominated  by-laws  of  the  company,  and 
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may  come  within  the  operation  of  the  principle.  Within  this  limit  it  is 
the  peculiar  and  exclusive  office  of  the  court  to  decide  upon  the  validity 
of  the  regulation. 

But  there  is  another  class  of  regulations,  made  by  corporations,  as 
well  as  by  individuals,  who  are  common  carriers  of  passengers,  which 
operate  upon,  and  affect  the  rights  of  others  which  are  not,  properly  ^ 
speakirlg,  by-laws  of  the  corporation,  and  which  do  not  fall  within 
the  operation  of  the  principle.  Of  this  character  are  all  regulations 
touching  the  comfort  and  convenience  of  travelers,  or  prescribing 
rules  for  their  conduct  to  secure  the  just  rights  of  the  company.  It  is 
not  perceivable  of  this  class  of  regulations,  that  they  are  never  un- 
reasonable unless  they  are  unlawful.  On  the' contrary,  they  are  un- 
lawful because  they  are  unreasonable,  or  an  unnecessary  infringement 
of  the  rights  and  liberty  of  the  passengers.  The  reasonableness  and 
validity  of  a  regulation,  that  passengers  by  railroad  or  steamboat 
should  exhibit  their  tickets  when  reasonably  requested ;  that  they 
should  not  smoke  or  indulge  in  other  filthy,  or  offensive  practices ; 
'  that  male  passengers  should  not  enter  a  car  or  a  saloon,  especially  ap- 
propriated to  females,  might  be  conceded,  and  the  right  of  the  com- 
pany to  enforce  them,  even  by  excluding,  in  case  of  necessity,  the  of- 
fending passenger  from  the  train.  But  it  would  scarcely  be  contended 
that  a  regulation  requiring  passengers  continually,  or  as  often  as 
the  caprice  or  malice  of  a  conductor  might  require  it,  to  exhibit 
their  tickets ;  forbidding  them  to  speak,  or  change  their  seats  from 
one  part  of  a  car  or  saloon  to  another,  when  the  right  of  no  other 
passenger  was  affected,  was  a  regulation  lawful  in  itself  or  which 
might  safely  be  enforced.  This  latter  class  of  regulations  are  no 
more  in  violation  of  the  charter  of  the  company,  or  of  any  particular 
statute,  than  the  former.  But  they  would  be  held  unlawful,  because 
they  are  unreasonable,  and  an  unnecessary  infringement  of  the  rights 
and  liberty  of  travelers.  The  distinction  between  §uch  regulations  as 
are  necessary,  and  conducive  to  the  comfort  and  convenience  of  trav- 
elers, or  to  protect  the  rights  of  the  company,  must  from  its  very 
nature  be  a  question  of  fact  rather  than  of  law.  The  reasonableness 
and  unreasonableness  of  the  regulation  is  properly  for  the  considera- 
tion, not  of  the  court,  but  of  the  jury.     «     *     * 

But  there  was  in  reality  no  such  question  involved  in  the  present 
case.  The  right  to  transfer  conductors'  checks,  resulted  upon  a  con- 
tract which  the  company  had  a  clear  and  unquestionable  legal  right  to 
enforce.  The  question  was  improperly  submitted  to  the  jury,  and 
the  verdict  is  against  law,  and  contrary  to  the  evidence.      »     »     * 

New  trial  granted. 

Note.  See  note  85  Am.  Dec.  617,  et  seq;  1886,  L.  S.  &  M.  S.  E.  Co.  v.  Eosen- 
zoweig,  113  Pa.  St.  519;  1892,  Am.  Liv.  St.  Co.  v.  Chicago  L.  S.  Ex.,  143  111. 
210,  36  Am.  St.  Eep.  385;  1899,  Northport,  etc.,  Ass'n  v.  Perkins,  98  Maine 
236,  74  Am.  St.  Eep.  342. 
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See.  348.     2.  Power  to  make. 

(a)    Incidental. 

HOBAET,  J.,  IN  NORRIS  v.  STAPS. 

c.  1625,  Hobart's  Rep.  211  a. 

"I  am  of  the  opinion  that  though  power  to  make  laws  is  given  by 
special  clause  in  all  incorporations,  yet  it  is  needless ;  for  I  hold  it  to 
be  included,  by  law,  in  the  very  act  of  incorporating,  as  is  also  the 
power  to  sue,  to  purchase,  and  the  like.  For  as  reason  is  given  to 
the  natural  body  for  the  governing  of  it,  so  the  body  corporate  must 
have  laws,  as  a  politic  reason  to  govern  it;  but  those  laws  must  ever 
be  subject  to  the  general  law  of  the  realm,  as  subordinate  to  it.  And 
therefore,  though  there  be  no  proviso  for  that  purpose  the  law  sup- 
plies it." 

Note.  See  1613,  Sutton's  Hospital,  10  Co.  23a.,  supra,  264,  on  266 ;  1815,  St. 
Luke's  Church  v.  Mathews,  4  Dessaas.  (S.  C.)  578,  6  Am.  Dec.  619;  1819, 
Commw.  V.  Woelper,  8  Serg.  &  R.  (Pa.)  29,  8  Am.  Dec.  628;  1832,  Leggett  v. 
N.  J.  M.  &  B.  Co.,  1  Saxton  Ch.  (N.  J.)  541,  23  Am.  Dec.  728;  1834,  Taylor  v. 
Griswold,  2  Green  Law  (N.  J.)  222, 27  Am.  Dec.  33;  1895,  Engelhardt  v.  Fifth 
Ward,  etc.,  Aas'n,  148  N.  Y.  281,  35  L.  R.  A.  289;  1899,  Bailey  v.  Association 
of  Master  Plumbers,  103  Tenn.  99,  46  L.  R.  A.  561. 

Note,  85  Am.  Dec.  618. 


Sec.  349.    Same. 

(b)  This  power  resides  in  the  shareholders  or  members, 
unless  otherwise  provided. 

THE  MORTON  GRAVEL  ROAD  CO.  v.  WYSONG.' 
1875.     In  the  Supreme  Court  of  Indiana.     51  Ind.  Rep.  4. 

[Action  to  recover  a  penalty  for  violating  a  by-law  regulating  tolls. 
Judgment  below  for  plaintiff.  The  by-law  was  adopted  by  the  direct- 
ors, and  not  by  the  corporation  at  large.  The  statute  provided:  "Such 
company  may  *  »  *  make,  enact,  and  publish  any  and  all  ordi- 
nances and  by-laws,"  etc.] 

Downey,  J.  This  is  in  conformity  to  the  statute  on  the  subject,  en- 
entitled  "An  act  establishing  general  provisions  respecting  corpora- 
tions," I  G.  &  H.  267,  section  2  of  which  provides  that  "corporations 
shall,  where  no  other  provision  is  specially  made-,  be  capable,  in  their 
corporate  name,     *     •     *     to  make  necessary  by-laws,"  etc. 

The  power  to  make  by-laws  resides  in  the  members  of  the  corpora- 
tion at  large,  where  thSre  is  no  law  or  valid  usage  to  the  contrary. 

'  Statement  abridged.  Only  that  part  of  opinion  relating  to  the  one  point 
is  given. 
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In  Angell  &  Ames  on  Corp.,  section  327,  it  is  said:  "Unless  by 
the  charter,  or  sonae  general  statute  to  which  the  charter  is  made  sub- 
ject, or  by  immemorial  usage,  this  power  is  delegated  to  particular 
officers  or  members  of  the  corporation,  like  every  other  incidental 
power,  it  resides  in  the  members  of  the  corporation  at  large,  to  be 
exercised  by  them  in  the  same  manner  in  which  the  charter  may  direct 
them  to  exercise  other  powers  or  transact  their  general  business,  and 
if  the  charter  contain  no  such  direction,  to  be  exercised  according 
to  the  rules  of  the  common  law,"  etc.  We  must,  therefore,  treat  the 
by-law  in  question  as  invalid,  and  as  having  nothing  to  do  with  the 
question  to  be  decided.     »     *     • 

Judgment  reversed. 

Note.  See,  also,  1827,  Union  Bank  v.  Eidgley,  1  Har.  &  G.  (Md.)  324;  1868, 
Stevens  v.  Davison,  18  Gratt.  (Va.)  819,98  Am.  Dec.  692;  1873,  People  v. 
Crosaley,  69  111.  195;  1880,  Carroll  v.  Mullanphy  Sav.  Bank,  8  Mo.  App.  249; 
1887,  State  Savings  Assn.  v.  N.  J.  P.  Co.,  25  Mo.  App.  642;  1893,  Brinker- 
hoff-Fafris,  etc.,  Co.  v.  Lumber  Co.,  118  Mo.  447,  infra,  p.  1162;  1899,  North 
Milwaukee  T.  S.  Co.  v.  Bishop,  103  Wis,  492,  45  L.  E.  A.  174;  note  85  Am. 
Dec.  618. 

But  the  shareholders  may  delegate,  authority  to  make  by-laws  to  the  direct- 
ors, or  the  statute  or  charter  may  authorize  them  to  do  so :  1845,  Cahill  v.  K. 
M.  I.  Co.,  2  Douglass  (Miss.)  124,  43  Am.  Deo.  457;  1875,  Spurlock  v.  Pacific 
R.,  61  Mo.  826. 


See.  350.      (c)  Limits  on  power  to  make. 

I .    Forfeitures- 

In  the  Matter  of  the  Election  op  DIRECTOES  OF  THE  LONG  ISLAND 

R.  R.  CO.i 

1837.      In  the    Supreme  Court  of    New  York.      19  Wendell's 
(N.  Y.)  Rep.  37-45,  32  Am.  D.  429. 

[Motion  to  set  aside  an  election,  for  refusing  to  permit  Edwin  Lord 
vote  1200  shares  of  stock,  for  the  reason  "that  the  stock  had  already 
been  declared  forfeited  for  default  in  payment  of  the  calls."  If  these 
shares  had  been  voted  the  result  of  the  election  might  have  been 
changed.  The  forfeiture  was  declared  under  &  by-lavi  enacted  for  that 
purpose.] 

Nelson,  C.  J.  *  *  *  The  corporation  possess  the  power  to  make 
by-laws  not  inconsistent  with  any  existing  law ,  ior  the  management  of 
its  property,  the  regulation  of  its  affairs,  and  for  the  transfer  of  stock. 
(2  R.  S.  602,  §  I,  sub.  6.  This  is  the  broadest  general  power  con- 
ferred upon  it;  but  it  is  not  new,  and  would  have  existed  as  inci- 
dental. When  taken  as  incidental  it  must  be  exercised  in  conformity 
to  the  general  law  of  the  land,  that  being  the  rule  to  regulate  the  pro- 
ceedings of  artificial  bodies,  as  well  as  the  conduct  of  natural  per- 
sons, independently  of  express  provisions   of  the   charters  of  those 

'  Only  so  much  of  opinion  as  relates  to  the  one  point  is  given. 
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companies  to  the  contrary.  This  general  la^  has  ascertained  the 
rights  of  person  and  of  property  of  the  citizen,  and  established  modes 
of  proceeding  in  case  of  a  violation  of  them ;  and  corporate  bodies 
must  conform  to  them,  in  seeking  redress,  the  same  as  individuals. 
The  former  can  no  more  take  the  remedy  into  their  own  hands  than 
can  the  latter.  So  strict  has  this  salutary  principle  of  subjection  been 
held  in  England,  that  even  a  by-law  in  pursuance  of  an  express  power 
in  a  charter  granted  by  the  king,  is  void,  if  contrary  to  the  common 
law  or  act  of  parliament,  (i  Kyd  on  Corp.,  109  ;  Willcock  on  Corp., 
95;  Angel  &  Ames,  186;  8  Co.  125,  a,  127,  b;  2  Inst.  47;  i  T.  R. 
118.)  Thus  a"  by-law  imposing  a  forfeiture  of  goods  is  void,  though 
the  letters  patent  authorized  it ;  and  a  power  granted  to  a  corporation 
of  dyers  to  search,  and  -if  they  found  cloth  dyed  with  logwood,  to 
seize  it  as  forfeited,  was  adjudged  void  as  contrary  to  magna  charta. 
\\  On  the  same  principle,  by-laws  in  restraint  of  trade  are  adjudged 
-void.  (11  Co.  53;  I  Burr.  12;  4  Burr.  195 1;  7  Dowl.  &Ryl.'6oi; 
1  Bacon's  Abr.  547;  Angel  &  Ames,  184;  Willcock,  142.)  So  a 
by-law  that  may  be  lawfiil  can  not  be  enforced  by  an  extraordinary 
penalty,  such  as  imprisonment  or  forfeiture  of  goods,  or  by  distress 
and  sale  of  goods,  for,  by  the  general  law  of  the  kingdom,  no,  man  is 
to  be  imprisoned,  or  dispossessed  of  his  goods  and  chattels  nisi  per 
legale  judicium  farium  suorum,  vel  fer  legem  terrte:  and  if  such 
penalties  were  allowed,  corporations  would  be  enabled  to  set  up  pri- 
vate particular  laws  in  contradiction  to  the  laws  of  the  land,  which  is 
against  the  nature  and  essence  of  a  by-law.  (Clark's  Case,  5  Co. 
64;  3  Salk.  76;  Willcock,  98;  i  Bacon's  Abr.  551.)  Even  an  act 
of  parliament  does  not  by  implication  invest  the  coi-poration  with  any 
extraordinary  authority;  and  if  it  is  intended  to  be  given,  it  must  be 
by  express  words  to  that  effect.  In  Kirk  v,  Nowill  (i  T.  R.  118), 
which  was  an  action  of  trespass  for  seizing  and  taking  a  quantity  of 
forks,  1:he  defendant  justified  under  an  act  of  parliarrient  incorporating 
the  inhabitants  of  the  Liberty  of  H.  into  a  company  of  cutlers,  and 
under  a  by-law  of  the  company.  The  act  authorized  the  adoption  of 
such  by-laws  as  appertained  to  good  regulation  and  workmanship  in 
the  manufacturing  of  cutlery  wares,  with  power  to  impose  reasonable 
pains,  penalties  and  punishment;,  by  fine  or  amercement,  in  case  of 
violation,  and  which  was  to  be  levied  to  the  use  of  the  corporation 
for  the"  benefit  of  the  poor.  The  company  ordained  that  the  search- 
ers (officers  recognized  in  the  act)  should  search  for  unworkmanlike 
wares,  and  seize,  carry  away  and  destroy  the  same.  The  property 
was  seized  under  and  by  virtue  of  this  by-law. 

Lord  Mansfield  observed  that  a  corporation  in  the  definition  of  it, 
is  a  creature  of  the  crown,  created  by  letters  patent;  that  such  a  cor- 
poration, with  the,  power  of  making  by-laws,  can  not  make  any  such 
law  to  incur  a  forfeiture ;  that  those  corporations  which  are  created 
by  act  of  parliament  have  no  other  additional  powers  incident  to  them 
than  those  have  which  are  created  by  charters,  unless  they  be  expressly 
given,  and  that  no  such  extraordinary  power  of  making  by-laws  to  in- 
cur a  forfeiture,  appearing  upon  the  plea  to  have  been  conferred,  it 
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was  impossible  for  the  court  to  say  that  the  by-law  in  that  case  could 
be  supported  by  the  act.  Buller,  J.,  remarked,  that  taking  it  gen- 
erally as  a  by-law  creating  a  forfeiture,  the, act  of  parliament  not  hav- 
ing given  the  corporation  the  power  to  make  such  a.by-law,  it  was 
bad  on  that  ground.  In  all  the  cases  where  his  power  to  declare  a 
forfeiture  of  stock  as  expressly  given  by  the  charter  has  been  inci- 
dentally noticed  by  the  courts,  it  has  been  regarded  as  a  new  and 
cumulative  remedy  to  the  one  existing  at  common  law.-  (i  Caines' 
Cas.  in  Error,  85;  i  Caines,  389,  Radcliff,  J.;  9  Johns.  R.  218;  6 
Mass.  R.  40;  2  Bibb,  576.)  This  has  also  been  the  understanding 
of  the  legislature,  for,  on  examination,  it  will  be  found  that  the  power 
has  been  usually  conferred  by  an  express  provision  in  the  charters, 
from  the  earliest  period  down  to  the  present  time.  Upon  the  whole„ 
I  am  entirely  satisfied  the  directors  possessed  no  authority  under  the 
charter  to  declare  a  forfeiture  of  the  stock ;  that  their  acts  in  this  re- 
spect were  wholly  void,  and  left  the  rights  of  the  stockholders  in  full 
force,  and  that  the  sales  which  were  made',  and  attempted  transfers  of 
the  supposed  forfeited  shares,  passed  no  title  to  or  interest  in  them  to 
the  purchasers.  #  *  * 
Election  set  aside. 

Note.  1887,  Budd  v.  Multnomah  St.  R.  Co.,  15  Ore.  413,  3  Am.  St.  Rep. 
169,  infra,  p.  1569;  .1892,  Gemmel  v.  Davis,  75  Md.  546,  82  Am.  St.  Rep.  412; 
1894,  Morris  v.  Mettalline  L.  Co.,  164  Pa.  St.  326,  44  Am.  St.  Rep.  614;  1897, 
Elizabeth  City  Cotton  Mills  v.  Dunstan,  121  N.  C.  12,  61  Am.  St.  Rep.  654, 
holding  that  "a  corporation  may  be  empowered  to  provide  by  its  by-laws  for 
forfeiture  of  shares  for  non-pavment,  and  if  reasonable,  it  will  be  enforced." 

See  notes,  68  Am.  Dec.  88;  4"3  Am.  St.  Rep.  156;  61  Am.  St.  Rep.  656. 

On  the  general  subject  of  forfeiture,  and  gale  of  stock  for  non-payment, 
see,  1821,  Franklin  Glass  Co.  v.  Alexander,  2  N.  H.  380,  9  Am.  Dec.  92,  note 
97;  1843,  Selma  &  Tenn.  R.  Co.  v.  Tipton,  5  Ala.  787,  39  Am.  Dec.  344;  1850, 
Hightower  V.  Thornton,  8  Ga.  486,  52  Am.  Dec.  412;  1855,  New  Hampshire 
R.  V.  Johnson,  30  N.  H.  390,  64  Am.  Dec.  300,  n.  308;  1860,  Leevey's  Island 
R.  Co.  V.  Bolton,  48  Maine  451,  77  Am.  Dec.  236;  1869,  Germantown,  etc.,  R. 
Co.  v.  Fitler,  60  Pa.  St.  Rep.  124,  100  Am.  Dec.  546,  and  note;  1893,  Carpen- 
ter V.  Am.  Bldg.  Ass'n,  54  Minn.  403,  40  Am.  St.  Rep.  345,  note  348. 


Sec.  351.    Same. 

2.    Transfers. 

THE  VICTOR  G.  BLOEDE  CO  v.  VICTOR  G.  BLOEDE.» 

1896.     In  the  Court  of  Appeals  of  Maryland.     84  Md.  Rep. 
129-142,  57  Am.  St.  R.  373. 

Appeal  by  the  company  from  a  decree  ordering  it  to  transfer  nine 
shares  of  stock  to  appellee,  plaintiff  below,  standing  in  name  of  Y. 

A  by-law  of  the  defendant  corporation  provided  that  if  any  stock- 
holder should  desire  to  dispose  of  his  stock,  he  shall,  before  a  trans- 

1  Statement  of  facts  taken  from  syllabus.  Only  that  part  of  opinion  given 
relating  to  validity  of  by-law. 


IJ60       victor   G.    BLOEDE   CO.    V.    VICTOR   G.    BLOEDE.       §  351 

•fer,  notify  the  president  of  his  intention  to  sell  and  of  the  price  he  can 
obtain,  which  notice  shall  be  communicated  to  the  other  stockholders, 
who  shall  have  the  option  to  purchase  the  stock  at  the  price  named, 
in  ^ro  rata  amounts,  and  the  corporation  shall  have  the  right  to  take 
any  such  stock  not  taken  by  the  shareholders.  A  large  number  of 
shares  were  originally  issued  to  plaintiff  for  value.  He  afterwards 
caused  some  of  the  shares  to  be  transferred  to  other  parties,  including 
a  certificate  for  nine  shares  made  out  in  the  name  of  Y.  Plaintiff  al- 
leged that  the  certificatfe  was  so  made  out  in  order  to  give  Y.  an  op- 
portunity to  purchase  them  if  he  wished,  while  defendant  alleged  that  it 
was  done  in  pursuance  of  an  agreement  between  plaintiff  and  the 
other  chief  owner  of  the  stock  that  neither  of  them  should  own  a  ma- 
jority of  the  shares.  This  allegation  of  the  defendant  vvas  held  not  to 
be  established  by  proof.  Y.  refused  to  accept  or  pay  for  the  shares 
made  out  in  his  name,  and  assigned  the  certificate  to  the  plaintiff,  who 
demanded  a  transfer  of  the  same  back  to  himself.  The  defendant  re- 
fused to  make  the  transfer. 

McSherry,  C.  J.  *  *  *  But  the  by-law  itself  can,  when  invoked  by 
the  company,  interpose  no  obstacle  to  the  transfer  of  these  shares  for 
the  reason  that  it  is  invalid.  It  is  an  unreasonable  and  a  palpable  re- 
straint upon  the  alienation  of  property.  As  a  general  rule  stockhold- 
ers indisputably  have  the  right  to  sell  their  shares  at  pleasure.  Tris- 
coni  V.  Winship,  43  La.  Ann.  45.  That  the  power  to  regulate 
transfers  of  stock  does  not  include  authority  to  control  its  transfera- 
bility by  prescribing  to  whom  the  owner  may  sell  and  to  whom  not, 
or  upon  what  terms ;  and  that  the  rriere  power  to  regulate  transfers 
does  not  authorize  a  refusal  to  allow  a  transfer  of  shares  to  even  an 
insolvent  is  decided  in  Chouteau  Spring  Co.  v.  Harris,  20  Mo.  383. 
And  so  a  by-law  prohilDiting  the  alienation  of  shares  of  stock  or  im- 
posing any  restrictions  on  its  exercise  is  declared  to  be  in  restraint  of 
trade  and  against  public  policy  and  void  in  Moore  v.  Bank  of  Com- 
merce, 52  Mo.  377;  Re  Klaus,  67  Wis.  401;  Brinkerhoff  Farris 
Trust  &  Sav.  Co.  v.  Home  Lumber  Co.,  118  Mo.  447;  Feckheimer 
V.  Nat.  Ex.  Bk.  of  Norfolk,  79  Va.  80.  And  in  Am.  Nat.  Bk, 
V.  Oriental  Mills,  17  R.  I.  551,  in  considering  a  similar  by-law  it  was 
held,  without  passing  on  its  validity,  that  no  one  but  the  stockholders 
could  take  advantage  of  the  non-compliance  with  the  by-law,  and 
that  they  had  the  power  to  waive  it.  And  in  Ireland  v.  Globe,  Milling 
and  Reducing  Co.,  19  R.  I.  100,  29  L..  R.  A.  429,  it  was  decided 
that  a  by-law  giving  the  corporation  the  first  right  to  purchase  stock 
which  is  for  sale  by  any  of  ito  members,  is  not  valid  under  a  statute 
specifying  several  subjects  upon  which  by-laws  may  be  enacted,  but 
making  no  reference  to  the  question  of  stock-transfers.  See,  also. 
Farmers'  Bk.  v.  Wasson,  48  Iowa  339;  Sargent  v.  Franklin  Ins.  Co.. 
8  Pick.  90. 

The  cases  in  36  Md.  491,  and  48  Md.  473,  and  others  cited  are. 
distinguishable,  for  there  the  invalidity  relied  on  by  the  stockholders 
was  invoked  to  defeat  the  claim  of  a  creditor. 
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As  we  shall  affirm  the  decree  appealed  from,  we  have  not  thought 
it  worth  while  to  consider  the  motion  made  to  dismiss  the  appeal. 
Decree  affirmed  tuith  costs  above  and  below. 

Note.  See,  1829,  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  90,  19  Am.  Dec.  306 ; 
1878,  Farmers',  etc.,  Bank  v.  Wasson,  48  Iowa  336,  30  Am.  Eep.  398;  1893, 
Bank  of  Atchison  v.  Durfee,  118  Mo.  431,  40  Am.  St.  Rep.  396;  1893,  Trust 
and  Savings  Co.  v.  Home  Lumber  Co.,  118  Mo.  447 ;  1894,  New  England  Trust 
Co.  V.  Abbott,  162  Mass.  148,  27  L,  R.  A.  271 ,  and  note ;  1895,  Ireland  v.  Globe 
Milling,  etc.,  Co.,  19  R.  I.  180,  61  Am.  St.  Rep.  756,  29  L.  R.  A.  429;  1897, 
McNulta  V.  Corn  Belt  Bank,  164  HI.  427,  56  Am.  St.  Rep.  203;  1898,  Ireland 
V.  Globe  Milling  Co.,  20  R.  I.  192,  38  L.  R.  A.  299,  8  A.  &  E.  C.  C.  N.  S.  136, 
n.  p.  141.     See  note,  p.  1654,  infra. 

See  note  to  Brinkerhoff-Farris  Trust,  etc.,  Co.  v.  Lumber  Co.,  118  Mo.  447, 
infra,  p.  1162,  and  note,  57  Am.  St.  Rep.  379,  384. 


Sec.  352.    Same. 

3.   Liens. 

CHILD  VERSUS  HUDSON'S  BAY  COMPANY.^ 

1723.     In  the  High  Court  of  Chancery.     2  Peere  Williams  Re- 
ports 207-209. 

Sir  Stephen  Evans  was  one  of  the  proprietors  of  the  stock  of  the 
Hudson's  Bay  Company ,  which  company  are  made  a.  corporation  by 
charter,  and  are  thereby  empowered  to  make  by-laws  for  the  better 
government  of  the  company,  and  for  the  management  arid  direction 
of  their  trade  to  Hudson' s  Bay. 

Accordingly  they  made  a  by-law,  that  if  any  of  their  members 
should  be  indebted  to  the  company,  his  stock  in  the  company  should 
be  in  the  first  place  liable  to  the  debts  which  such  member  should  owe 
the  company,  and  that  the  company  might  seize  and  detain  the  said 
stock  for  the  debts  due  to  them. 

[Evans  became  bankrupt,  and  his  assignees  brought  a  bill  against 
the  company  asking  for  an  accounting  of  the  profits  and  dividends  on 
Evans's  stock;  the  company  insisted  that  Evans  was  indebted  to  them, 
and  that  his  stock  ought  to  be  liable  to  pay  the  debt.  It  was  argued 
for  the  plaintiffs  that  the  stock  or  its  proceeds  should  not  be  made 
specially  liable  to  pay  any  one  debt,  but  should  be  applied  to  all,  and 
that  no  by-law  could  be  made  in  this  way  to  the  prejudice  of  any  third 
person.  The  debt  of  Evans  was  not  direct  to  the  company,  but  to 
J.  S.  in  trust  for  the  company,  upon  an  insurance  project  of  that  com- 
pany.] 

Macclesfield,  L.  C.  This  is  a  good  by-law,  for  the  legal  interest 
of  all  the  stock  is  in  the  company,  who  are  trustees  for  the  several 
members,  and  may  order  that  the  dividends  to  be  made  shall  be  under 
particular  restrictions,  or  terms ;  and  by  the  same  reason  that  this  by- 
law is  objected  to,  the  common  by-laws  of  companies,  to  deduct  the 

'  Statement  of  facts  abridged. 
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calls  out  of  the  stocks  of  the  members  refusing  to  pay  their  calls,  may 
be  said  to  be  void. 

As  to  the;  other  part  of  the  by-law,  empowering  the  company  to  de- 
tain and  seize  the  stock  of  such  member,  that  is  also  good ;  but  then 
there  ought  to  be'  some  acts  done  by  the  company,  to  order  or  declare, 
that  the  stock  of  such  member  is  seized  for  the  debt  due  to  the  said 
company ;  but  this  being  a  by-law,  to  the  prejudice  of  other  creditors, 
it  shall_be  taken  strictly,  ■  and  not  to  extend  to  such  debt  as  the  mem- 
ber does  not  owe  in  law,  but  only  in  Equity,  and  in  the  present  case 
this  is  in  law  a  debt  due  to^.  6'. 

A  corporation  has  an  implied  power  to  make  by-laws ;  but  where 
the  charter  gives  the  company  a  power  to  make  by-laws,  they  can  only 
make  them  in  such  cases  as  they  are  enabled  to  do  by  the  charter,  for 
such  power  given  by  the  charter  implies  a  negative,  that  they  shall 
not  make  by-laws  in  any' other  cases. 

Thus,  where  the  company,  in  the  principal  case,  have  a  power  given 
them  by  the  charter  to  make  by-laws  for  the  management  of  their 
trade  to  Hudson' s  Bay,  this  power  implies  a  negative,  that  they  can 
not  make  any  other  by-laws;  a  ^/or/i'orj  they  can  not  make  by-laws 
in  relation  to  projects  and  insurances,  which  by  act  of  parliament  are 
declared  to  be  illegal. 

Note.     See  note  next  case. 
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BRINKEEHOFF-FAEEIS  TETJST  and  SAVINGS  CO.  v.  HOME  LUMBER 
COMPANY,  Appellant.' 

1893.     In  THE  Supreme  Court  OF  Missouri.     118  Missouri  Rep. 

447-463. 

[In  1888  the  Trust  Company  loaned  Cleland  $13,000,  and  accepted 
as  collateral  security  two  certificates  of  stock  of  par  value  of  $5,000 
each  in  the  lumber  company,  transferable  only  on  the  books  of  the  com- 
pany upon  surrender  of  the  certificates.  Cleland  having  made  default, 
the  trust  company  sold  the  stock,  and  through  its  president  became 
purchaser,  and  afterward  presented  the  certificates  for  transfer  on  the 
books  of  the  lumber  company;  this  was  refused  because  Cleland  was 
indebted  to  the  lumber  company  and  it,  by  virtue  of  its  by-laws,  claimed 
a  lien  on  the  stock.  The  trust  company  claimed  it  had  no  notice  of 
such  by-law,  and  it  was  therefore  void  as  to  it.  The  by-law  pro- 
Tided  "any  transfer  of  stock  shall  be  subject  to  the  lien  of  the  com- 
pany thereon  for  any  indebtedness  due  the  company  from  the  holder."] 

Gantt,  p.  J.  *  *  *  Thfe  court  found  the  issue  in  favor  of  the 
plaintiff  and  assessed  the  damages  at  the  par  value  of  the  stock  and 
interest  from  date  of  demand.  Motions  for  a  new  trial  and  in  arrest 
were  duly  made  and  overruled  and  exceptions  were  duly  taken  to  the 
admission  and  exclusion  of  evidence  and  giving  and  refusing  instruc- 
tions, and  the  case  is  brought'  to  this  court  by  appeal. 

'  Statement  abridged.    Arguments  omitted.    Only  part  of  opinion  given. 
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I.  The  defendant  is  a  business  corporation  organized  and  existing 
under  the  provisions  of  article  8,  chapter  21,  of  Revised  Statutes  of 
1879,  and  the  general  provision  of  article  i,  of  said  chapter  21,  so 
far  as  applicable. 

By  section  709,  Revised  Statutes  1879,.  the  directors  of  a  corpora- 
tion like  this  are  only  empowered  to  make  "by-laws  to  direct  the 
manner  of  taking  the  votes  of  stockholders  on  the  question  of  increas- 
ing or  diminishing  the  number  of  directors  or  trustees,  or  of  changing 
the  corporate  name."  The  power  to  make  all  other  needful  or  neces- 
sary by-laws  is  conferred  upon  the  corporation  itself,  and  can  only  be 
exercised  by  the  stockholders.  Rex  v.  Westwood,  7  Bing.  i ;  Bank 
V.  Bank,  17  Mass.  33;  Carroll  v.  Bank,  8  Mo.  App.  249;  State 
Savings  Association  V.  Printing  Co.,  25  Mo.  App.  642;  Albers  v. 
Merchants'  Exchange,  39  Mo.  App.  583. 

It  was  very  clearly  pointed  out  by  Judge  Hayden  in  Carroll  v.  Bank, 
supra,  that  in  the  cases  of  Mechanics'  Bank  v.  Merchants'  Bank,  45 
Mo.  513,  and  Ins.  Co.  v.  Goodfellow,  9  Mo.  149,  and  Spurlock  v. 
Railroad,  61  Mo.  326,  the  directors  in  each  case  received  their  au- 
thority to  make  the  by-laws  in  question  in  those  cases  directly  from 
the  legislature. 

It  is  very  clear  that  the  attempt  of  the  directors  of  the  defendant 
company  to  adopt  the  by-laws,  restricting  the  rights  of  its  stockhold- 
ers to  convey  their  stock  to  any  one  until  the  said  directors  had  re- 
fused to  purchase  it  or  while  indebted  to  the  corporation,  was  without 
warrant  or  authority  of  law,  and  as  such  is  not  binding,  either  on  the 
stockholders  or  those  purchasing  from  them.  The  company  itself 
had  no  right  to  pass  such  a  by-law.     Moore  v.  Bank,  52  Mo.  377. 

But  it  is  claimed  by  appellant  that, the  so-called  by-law  and  the 
resolution,  although  not  valid  as  a  by-law,  is  nevertheless  binding  as 
a  valid  agreement  on  all  who  were  parties  to  it,  and  that,  as  Mr.  Cle- 
land  was  then  the  president  of  defendant  and  a  director,  he  was  bound 
by  it,  and  that  plaintiff,  as  a  purchaser  from  Cleland,  todk  only  an 
equity,  and  was  chargeable  with  notice  of  this  lien,  asserted  by  de- 
fendant, and  that  all  [as]  the  certificates  of  stock  are  not  negotiable 
papers,  plaintiff  can  not  occupy  the  position  of  an  innocent  purchaser 
for  value  and  without  notice.     *     »     * 

The  spirit  of  all  modern  legislation  is  opposed  to  secret  liens.  At 
common  law  a  corporation  has  no  lien  on  the  stock  of  its  stockholders 
for  any  indebtedness  to  it.  Accordingly,  when  such  a  lien  isasserted, 
it  should  clearly  appear  to  be  authorized  by  public  law,  or  by  a  duly 
adopted  by-law,  or  valid  agreement,  of  which  the  purchasers  of  the 
stock  have  notice.  None  of  these  conditions  existed  as  to  the  s.tock 
in  suit  when  it  was  transferred  as  security  for  plaintiff's  loan,  and 
consequently  plaintiff  took  it  without  being  bound  by  so-called  by-law 
and  resolution. 

By  section  739,  Revised  Statutes  1879,  this  stock  was  expressly  de- 
clared to  be  personal  estate  and  transferable  in  the  manner  pre- 
scribed by  the  by-laws,  and  no  shares  should  be  transfered  until  all 
previous  calls  thereon  should  be  fully  paid.     The  only  restriction  on 
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the  transfer  by  this  section  is  i:pon  the  stock  which  was  not  fully  paid 
up ;  a  restriction  not  applicable  here,  because  this  stock  was  fully 
paid  up  in  the  beginning.  The  purpose  of  permitting  the  company 
to  require  a  transfer  on  the  books  was  clearly  lo  advise  the  company 
of  the  change  of  ownership  in  order  that  only  the  owners  of  the  stock 
should  participate  in  the  cqrporate  election,  and  to  enable  the  corpo- 
ration to  pay  dividends  without  risk,  or  make  assessments  upon  the 
holders  of  its  stock,  but  certainly  it  was  not  intended  that  under  this 
power  to  regulate  transfers,  the  company  should  create  or  reserve  a 
secret  lien  upon  the  stock.  Without  reference  to  its  guast-negotiable 
character,  the  pledge  or  sale  of  this  stock  was  simply  a  pledge  or  sale 
of  personal  property,  and  the  pledgee  or  vendee^  without  notice  of 
the  lien,  took  it  discharged  therefrom.  He  did  not  purchase  a  mere 
equity  in  paper,  but  he  purchased  personal  property.  If  that  propeity 
was  bound  by  a  lien  of  whjch  he  had  lawful  notice,  he  took  subject 
to  it,  and  if  he  had  no  such  notice  he  took  it  discharged  therefrom. 
The  mere  recital  that  "it  was  only  transferable  on  the  books  of  the 
company"  was  not  notice,  either  of  a  restriction  on  sale,  or  of  a  lien 
thereon.      *     *     * 

[Upon  the  question  of  value,  the  court  held  the  measure  of  damages 
for  conversion  is  its  actual  value,  which,  if  it  has  no  market  value,  is 
presumptively  its  face  value,  but  may  be  established  by  proof  of  its 
dividend-earning  capacity  (though  an  expert's  opinion  pn  this  point 
is  not  competent),  or  by  value  of  corporate  assets,  or  by  individual 
sales  not  under  compulsion.]  •  ' 

Note.  By  the  weight  of  authority  valid  liens  upon  shares  can  not  be  created 
by  by-law  alone,  so  as  to  prevent  the  transfer  of  the  shares,  divested  of  the  lien, 
to  persons  having  no  notice  of  such  lien :  1825,  Fitzhugh  v.  Bank,  3  T.  B.  Men. 
(Ky.)  126,  16  Am.  Dec.  90,  note:  1829,  Sargent  v.  Franklin  Ins.  Co.,  8  Pick. 
90,  19  Am.  Dec.  306;  1878,  Farmers',  etc.,  Bank  v.  Wasson,  48  Iowa  336,  30 
Am.  B.  398;  1880,  Bank  of  HoUv  Springs  v.  Pinson,  58  Miss.  421,  38  Am.  E. 
330;  1892,  Gemmel  v.  Davis,  75  Md.  546,  32  Am.  St.  R.  412,  note;  1893,  Bank 
of  Atchison  Co.  v.  Durfee,  118  Mo.  431,  40  Am,  St.  B.  396;  1896,  Bloede  Co. 
v.  Bloede,  84  Md.  129.. 57  Am.  St.  B.  373,  note  379,  supra,  p.  1159;  1897,  Boj^d 
V.  Eedd,  120  N.  C.  335,  58  Am.  St.  B.  792";  1898,  Dorr  v.  Life,  71  Minn.  38, "70 
Am.  St.  B.  309.  See  also  notes  11  Am.  Dec.  581,  85  Am.  Dec.  619,  57  Am. 
St.  E.  379;  Compare  1903,  People's  Bank  v.  Exchange  ISk.,  116  Ga.  820, 94  Am. 
St.  B.  144,  43  S.  E.  269. 

Contra,  1822,  Morgan  v.  Bank,  8  Serg.  &  B.  73,  11  Am.  Dec.  575;  1870, 
Mechanic's'  Bank  v.  Merchants'  Bank,  45  Mo.  513,  100  Am.  Dec.  388.  See 
also  cases  given  in  notes  11  Am.  Dec.  581,  and  85  Am.  Dec.  619. 

Such  valid  lien,  however,  may  be  created  by  express  statutory  or  charter 
provision  or  authority.  1859,  Eeese  v.  Bank,  14  Md.  271,  74  Am.  Dec.  536; 
1896,  Bloede  Co.  v.  Bloede,  84  Md.  129,  57  Am'.  St.  B.  373,  note  379 ;  1898. 
Dorr  v.  Life,  71  Minn.  38,  70  Am.  St.  B.  309. 

Or  by  contract  contained  in  the  certificate  of  stock:  1899,  Stafford  v.  Pro- 
duce Exchange  Banking  Co.,  61  O.  S.  160,  76  Am.  St.  Eep.  371. 
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Sec.  354.    Same. 

4.  Expulsion  of  members. 

EVANS  V.  THE  PHILADELPHIA  CLUB.^ 

1865.      In  the    Supreme  Court  of    Pennsylvania.     50  Pa.  St. 

Rep.  107-127. 

Certificate  from  the  court  at  JVisi  Prius.  Evans  petitioned  for 
mandamus  to  be  restored  to  membership  in  the  club,  claiming  to  Ijave 
been  expelled  for  an  insufficient  cause.  The  decision  of  the  court  at 
Nisi  Prius  was  delivered  by  Woodward,  C.  J.,  as  follows: 

"This  case  touches  the  power  of  a  private  corporation  to  disfran- 
chise one  of  its  members,  and  it  will  be  necessary  and  proper  to  ex- 
amine, somewhat  minutely,  the  authorities  of  the  law  bearing  upon 
the  point. 

"The  leading  case  upon  this  branch  of  law  is  that  of  James  Bagg, 
decided  in  the  reign  of  James  I  (A.  D.  1616),  and  reported  in  Coke's 
Reports,  part  xi,  p.  93.  Bagg  was  one  of  twelve  chief  burgesses 
of  the  borough  of  Plymouth,  in  England,  and  having  been  guilty  of 
the  most  scandalotis  and  disorderly  speeches  to  the  mayor  and  his  fel- 
low burgesses,  was  expelled,  but  the  King's  Bench  restored  him  by 
mandamus.  Among  other  things  it  was  resolved,  'That  no  freeman 
of  any  corporation  can  be  disfranchised  by  the  corporation,  unless  they 
have  authority  to  do  it,  either  by  the  express  words  of  the  charter  or 
by  prescription ;  but  if  they  have  not  authority,  neither  by  charter  nor 
prescription,  then  he  ought  to  be  convicted  by  course  of  law  before  he 
can  be  removed.'  And  in  support  of  this,  Lord  Coke  quotes  that 
famous  clause  of  Magna  Charta,  beginning  '■Nullus  liber  homo^^  etc. 

"Though  much  was  said  about  disfranchisement  in  Bagg's  case,  it 
was  really  a  case  of  amotion,  and  not  of  disfranchisement.  Bagg 
was  removed  from  the  office  of  burgess,  and  not  expelled  from  the 
borough  by  the  action  of  the  corporation.  Mr.  Willcock,  in  his  ex- 
cellent treatise  on  Corporations,  page  270,  defines  amotion  as  applica- 
ble only  to  officers,  and  says  it  causes  a  cessation  of  the  particular  of- 
fices from  which  they  are  amoved,  but  in  no  manner  affects  their 
right  to  the  freedom  of  the  municipa:lity ;  whilst  disfranchisement  is 
applicable  only  to  the  freedom,  and  cuts  off  the  corporator  from  all 
rights  and  privileges  of  the  corporation.  It  appears,  he  says,  that 
there  is  not  an  incidental  right  in  corporations  to  disfranchise  their 
members,  but  it  must  be  claimed  by  prescription  or  express  grant  of 
the  charter.  For  this  he  refers  himself  to  Bagg's  case,  which,  he  says, 
has  never  been  expressly  overruled  ;  the  cases  in  which  it  has  been 
questioned  having  been  cases  of  amotion.  He  then  goes  on  to  make 
some  general  observations  on  the  subject,  all  of  which  are  so  excel- 
lent, and  some  of  which  are  so  pertinent  to  the  case  in  hand,  that  I 
am  tempted  to  transcribe  them.     He  says:    'At  the  time  when  James 

'  Statement  of  facts  abridged.    Arguments  and  part  of  opinion  omitted. 
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Bagg's  case  was  before  the  court,  their  attention  had  been  rarely  at- 
tracted to  the  consideration  of  corporate  causes,  and  the  distinction 
between  the  right  to  the  offices  and  the  right  to  the  freedom  of  a 
municipality  had  been  little  considered.  The  particular  case  was  of 
amotion  from  office ;  the  arguments  were  in  general  more  applicable 
to  disfranchisement.  But  there  is  a  material  difference  in  principle. 
The  enjoyment  of  office  is  not  for  the  private  benefit  of  the  corpora- 
tor, but  an  honorable  distinction  which  he  holds  for  the  welfare  of 
the  corporation,  and  therefore,  though  it  be  an  office  of  a  freehold 
nature,  it  is  entirely  conditional.  *  *  *  But  the  franchise  of  a 
freeman  is  wholly  for  his  own  benefit,  and  a  private  right;  a  right  in 
the  municipality  similar  to  that  of  a  natural  subject  in  the  state,  of 
which  he  ought  not  to  be  deprived  for  any  minor  offense  against  his 
corporate  fealty,  any  more  than  that  for  which,  as  a  subject,  he  ought 
to  be  deprived  of  his  franchise  as  a  liegeman.  For  this  reason,  all 
minor  corporate  offenses,  such  as  ififprofer  behavior  to  his  fellow- 
corf  orators^  where  not  punishable  by  the  general  law  of  the  land,  as 
well  as  violations  of  his  corporate  duties,  ought  to  be  punished^by 
penalties  imposed  by  the  oi'dinances  of  the  municipality,  and  not  by 
disfranchisement.  But  such  offenses  against  the  general  law  as  occa- 
sion a  forfeiture  of  all  civil  rights,  import  in  themselves  a  forfeiture 
of  the  corporate  franchise  ;  aijd  offenses  against  the  corporation  which 
tend  to  its  destitiction,  such  as  defacing  the  charters,  altering  the  cor- 
porate records  so  as  to  destroy  the  evidence  of  their  title  to  privileges, 
or  that  of  the  title  of  his  fellow-corporators  to  their  franchises,  are  of 
course  causes  of  disfranchisement.' 

"These  observations  relate  to  municipal  corporations;  but  why  are 
they  not  equally  applicable  to  private  corporations  "i  The  interest  or 
'freedom'  which  a  member  has  in  a  private  corporation  is  as  tnily  a 
'franchise'  as  that  which  any  of  the  burgesses  mentioned  in  Bagg's 
case  had  in  the  borough  of  Plymouth,  and  may  often  be  a  much  more 
valuable  franchise.  Where  it  has  been  obtained  by  the  payment  of  a 
pecuniary  consideration,  and  property  is  held  in  connection  with  it,  it 
is  a  vested  estate,  and  certainly  ought  not  to  be  sacrificed  on  account 
of  minor  offenses,  which  would  not  be  permitted  to  forfeit  individual 
interests  in  a  rnunicipal  corporation.  And  if  a  power  to  disfranchise 
in  a  municipal  corporation  does,  not  exist  unless  expressly  granted,  it 
is  very  safe  to  conclude  that  it  is  not  inherent  in  a  private  corporation, 
and  must  have  an  express  grant  to  support  it. 

"The  extent  to  which  Bagg's  case  has  been  overruled  is  clearly  in- 
dicated in  Lord  Bruce's  Case,  2  Strange  819,  which  was  a  case  of 
amotion,  not  disfranchisement,  and  where  it  was  said  'the  modern 
opinion  has  been  that  a  fower  of  amotion  is  incident  to  the  corpora- 
tion, though  Bagg's  case  seems  contrary.'  Richardson's  Case,  i  Burr. 
517,  was  amotion  from  a  municipal  office — that  of  portman  of  the 
borough  of  Ipswich.  Lord  Mansfield  went  very  fully  into  the  law  of 
corporations,  and  whilst  the  amotion  was  not  sustained,  he  sanctioned, 
very  distinctly,  the  'modern  opinion'  referred  to  in  Lord  Bruce's  case, 
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and  stated  three  sorts  of  offenses  for  which  an  ofHcer  or  a  corporator 
may  be  discharged : 

"  'I.  Such  as  have  no  immediate  relation  to  his  office;  but  are  in 
themselves  of  so  infamous  a  nature  as  to  render  the  offender  unfit  to 
execute  any~public  franchise. 

"  '2.  Such  as  are  only  against  his  oath  and  the  duty  of  his  office  as 
a  corporator,  and  amount  to  breaches  of  the  tacit  condition  annexed  to 
his  franchise  or  office. 

"  '3.  Such  as  are  of  a  mixed  nature,  as  being  an  offense  not  only 
against  the  duty  of  his  office,  but  also  a  matter  indictable  at  common 
law.' 

"Of  these  distinctions,  limited  originally  to  municipal  corporations, 
I  shall  have  something  to  say  hereafter,  when  I  come  to  speak  of  them 
in  connection  with  private  corporations. 

"In  Earle's  Case,  Carthew  173,  it  was  held  that  a  member  of  a 
corporation  can  not  be  disfranchised  except  for  that  v/hich  works  to 
the  destruction  of  the  body  corporate,  or  of  the  liberties  and  privileges 
thereof,  and  not  for  any  personal  offense  of  one  memher  to  another. 

"Tidderly's  Case,  i  Siderfin  14,  was  a  question  of  restoring  a  mu- 
nicipal officer  who  had  voluntarily  resigned,  and  Chief  Justice  Hale 
held  that  every  corporation  had  power  to  receive  a  resignation,  and 
might,  for  good  cause,  amove. 

"These  cases  are  sufficient  to  reflect  the  opinion  of  the  English 
courts  on  Bagg's  case.  A  more  full  reference  to  the  authorities  will 
be  found  in  the  notes  to  Willcock's  chapter  on  disfranchisement,  in 
his  work  on  Corporations.  The  result  seems  to  be  that  the  resolu- 
tion I  quoted  from  Bagg's  case  has  been  so  far  modified  that  the 
power  of  amotion  is  inherent  in  the  nature  of  corporations  and  not 
dependent  upon  prescription  or  charter,  but  the  authorities  do  not 
establish  the  point  that  corporations  have  inherent  power  to  disfran- 
chise a  private  member.  But  Bagg's  case  is  an  authority  against  the 
power  of  disfranchisement  no  farther  than  the  reasonings  therein  are 
entitled  to  respect,  for  the  point  of  the  case  had  not  reference  either 
to  private  corporations  or  the  power  of  disfranchisement.  Whilst, 
therefore,  the  very  point  of  the  case  may  be  regarded  as  overruled, 
the  reasonings,  as  expounded  by  Mr.  Willcock,  are  such  as  to  com- 
mend them  to  universal  acceptance.  Where  corporations  are  founded 
upon  private  capital,  the  modern  English  cases  are  ■('ery  unanimous 
in  holding  that  no  stockholder  can  be  disfranchised,  and  thereby  de- 
prived of  his  interest  in  the  property  of  the  corporation,  without  an 
express  authority  for  the  purpose  in  the  charter. 

"In  Pennsylvania,  The  Commonwealth,  ex  rel.  John  Binns,  v. 
The  St.  Patrick  Benevolent  Society,  2.  Binn.  441,'  is  the  leading  case. 
The  society,  under  a  power  conferred  by  its  charter,  made  a  by-law 
that  vilifying  a  member  by  another  member  should  be  punished  as  a 
crime  against  the  society,  by  removal  from  office,  fine,  or  expulsion. 
Binns  having  been  convicted  of  grossly  vilifying  a  fellow-member, 
was  expelled  therefor  under  this  by-law.  The  supreme  court  restored 
him  upon  mandamus^  mainly  on  the  ground  that  the  by-law  was  not 


1 1 68  EVANS   V.    THE   PHILADELPHIA   CLUB.  §  354 

necessary  for  the  good  government  and  support  of  the  affairs  of  the 
corporation — that  it  subjected  the  I'ights  of  membership  to  the  uncer- 
tain will  of  a  majority — that  'the  offense  of  vijif;^ing  a  member,  on  a 
private  quarrel,  is  totally  unconnected  with  the  affairs  of  the  society, 
and  therefore  its  punishment  can  not  be  necessary  for  the  good  gov- 
ernment of  the  corporation.'  Chief  Justice  Tilghman,  delivering  the 
opinion  of  the  court,  quoted  Lord  Mansfield's  three  sorts  of  offenses' 
as  laid  down  in  Richardson's  case,  and  said  Binn's  offense  did  not 
come  within  either  of  them,  and  he  concluded  by  declaring  that 
'without  an  express  power  in  the  charter,  no  man  can  be  disfranchised 
unless  he  has  been  guilty  of  some  offense  which  either  affects  the  in- 
terest or  good  government  of  the  corporation,  or  is  indictable  by  the 
law  of  the  land.' 

"In  Fuller  V.  The  Trustees  of  the  Plainfield  Academy,  6  Conn. 
532,  Judge  Dagget  alluded  to  the  doctrine  that  a  power  of  amotion 
is  incidental  to  corporations,  but  seemed  to  doubt  whether  it  was  ap- 
plicable to  any  but  municipal  corpoiuitions,  and  quoted  Judge  Story 
as  saying  in  the  Dartmouth  College  case  that  there  could  be  no  amo- 
tion of  the  trustees  of  that  institution,  and  he  restored  the  trustee  of 
the  Plainfield  Academy,  who  had  been  expelled  for  disrespectful  and 
contemptuous  language  towards  his  associates,  and  for  neglect  of  duty 
as  a  trustee.  'The  court,'  he  said,  'can  not  justify  expulsion  from 
office  on  such  charges.  What  the  trustee  might  have  done  to  one  of 
their  number  who  had  committed  a  crime  which  would  banish  him 
from  society,  it  is  not  necessary  to  decide.'  Another  principle  was 
asserted  in  this  case,  that  the  place  of  a  trustee  in  an  eleemosynary 
corporation,  though  no  emoluments  are  attached  to  it,  is  a  franchise 
of  such  a  nature  that  a  person  improperly  dispossessed  of  it  is  enti- 
tled to  redress  by  mandamus.  See  also  Dartmouth  College  v.  Wood- 
ward, 4  Wheat.  676. 

"In  the  case  of  Gray  v.  The  Medical  Society  of  Erie,  24  Barb. 
570,  a  physician  was  asking  to  be  restored  to  a  society  from  which  he 
had  been  expelled  for  violating  a  by-law  that  prescribed  a  tariff  of 
fees  for  medical  services.  The  supreme  court  of  New  York  went 
very  fully  into  the  authorities  upon  corporate  powers,  and  held  that 
the  power  given  to  medical  societies  by  statute  to  make  by-laws  and 
regulations  relative  to  the  admission  and  expulsion  of  members,  was 
not  an  arbitrary  or  unlimited  power,  and  that  a  by-law  must  be  reason- 
able, and  adapted  to  the  purposes  of  the  corporation. 

"In  the  case  of  The  Commonwealth  v.  Philanthropic  Society,  5 
Binn.  486,  we  have  in  our  own  courts  what  is  very  rare  in  the  author-- 
ities,  an  instance  of  expulsion  that  was  sustained.  A  member  made 
a  demand  upon  the  society  for  relief  agreeably  to  the  rules  of  the  in- 
stitution, and  presented  a  physician's  bill  which  he  had  altered  from 
$4  to  $40,  and  which  he  claimed  to  have  paid.  Upon  the  ground 
that  this  was  a  scandalous  crime,  amounting  alniost,  if  not  quite,  to 
technical  forgery,  and  that  it  was  directly  injurious  to  the  society,  his 
expulsion  was  supported. 

"In  The  Commonwealth  v.  The  Franklin  Beneficial  Association, 
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10  Barr  357,  a  member  was  restored  who  had  been  expelled  for  enlist- 
ing in  a  violation  of  a  by-law  of  the  society. 

"In  The  Commonwealth  v.  The  German  Society,  3  Harris  251,  a 
society  for  'mutual  support  and  assistance,'  the  cause  of  disfranchise- 
ment was  that  the  member  had  assisted,  as  president  of  the  society, 
in  defrauding  it  out  of  fifty  cents,  and  had  defamed  and  injured  the 
society  in  public  taverns,  It  was  held  not  to  be  a  sufficient  cause, 
and  he  was  restored. 

"When  the  charter  of  the  Butchers'  Beneficial  Association  was 
presented  to  our  supreme  court,  it  was  rejected  on  the  ground,  among 
others,  that  it  allowed  the  association  to  expel  members  who  should 
be  'guilty  of  actions  which  may  injure  the  association.'  This,  said 
the  chief  justice,  we  can  not  approve;  for  it  gives  the  association  an 
entirely  indefinite  power  over  its  members.  For  any  action  which 
may  injure  them  they  may  expel,  and  therefore  they  may  expel  a 
member  for  becoming  insolvent.  It  is  totally  incompatible  with  the 
^hole  spirit  of  our'institutions,  to  clothe  anybody  with  such  indefinite 
power  over  its  members  ;  for  it  is  equivalent  to  socialism,  and  is  a  re- 
jection of  all-  individual  rights  within  the  association.  It  is  common 
in  such  charters  to  found  the  right  of  expulsion  on  the  fact  that  the 
member  has  been  found  guilty  of  some  crime  on  a  trial  in  court,  and 
this  is  quite  proper.      11  Harris  151. 

"In  the  case  of  The  Beneficial  Association- of  Brotherly  Unity,  2 
Wright  299,  a  charter  was  rejected  because  it  gave  a  rtiajority  the 
power  to  expel  any  member  'guilty  of  an  offense  against  the  law' — 
the  court  holding  that  a  constitution  that  puts  all  power  over  rights  in 
the  hands  of  a  majority  is  no  constitution  at  all. 

"Gathering  now,  into  one  group,  the  principles  of  decision  that  lie 
scattered  through  the  authorities,  they  may  be  stated  thus : 

"i.  That  the  power  of  amotion  for  adequate  cause,  is  an  inherent 
incident  of  all  corporations,  whether  municipal  or  private,  except, 
perhaps,  such  as  are  literary  or  eleemosynary,  but  the  exercise  of  this 
power  does  not  affect  the  private  rights  of  the  corporator  in  the  fran- 
chise. 

"2. '  That  the  power  of  disfranchisement  which  does  destroy  the 
member's  franchise,  must,  in  general,  be  conferred  by  statute,  and  is 
never  sustained  as  an  incidental  power,  without  statute  grant,  except 
in  two  cases — first,  on  conviction  of  the  member  in  a  court  of  justice 
of  an  infamous  offense ;  and  second,  where  he  has  committed  some 
act  against  the  societyvAnch  tends  to  its  destruction  or  injury. 

"3.  That  the  power  to  make  by-laws  is  incidental  to  corporations, 
and  generallyexpressly  conferred  by  statute ;  but  by-laws  which  vest 
in  a  majority  the  power  of  expulsion  for  minor  offenses,  are,  in  so  far, 
void,  and  courts  of  justice  will  not  sustain  expulsion  made  under 
them. 

"4.  In  joint  stock  companies,  'or,  indeed,  in  any  corporation  own- 
ing property'  (Angell  &  Ames  on  Corporations,  §  410),  no  power 
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of  ejcpu'lsion  can  be  exercised  unless  expressly  conferred  by  the  char- 
ter.    »     •     *  , 

"The  65th,  66th  and  67th  by-laws  enact  that  'if  the  conduct  of  a 
member  be  disorderly,  or  injurious  to  the  interest  of  the  club,  or  con- 
trary to  its  by-laws,  he  shall  be  requested  to  resign,  and  if  the  request 
be  disregarded,  the  board  shall  refer  the  matter- to  the  next  stated 
meeting  of  the  club,  and  at  such  meetiiig  the  circumstances  of  the 
case  shall  be  considered,  and  the  member  may  be  expelled.' 

"The  relator  became  a  member  of  the  club  in  1848,  and  it  is  not 
alleged  that  he  has  failed  to  pay  any  of  his  dues,  or  perform  any  of 
his- duties  to  the  club,  but  the  return  alleges  that  on  'the  evening  of 
the  24th  of  February,  1863,  the  defendant' was  guilty  of  breaking  the 
65th  by-law  by  having,  an  altercation  within  the  walls  of  the  club- 
house \Vith  Saitiuel  B.  Thomas,  and  by  striking  him  a  blow.'  For 
this  he  was  expelled;     •     »     * 

"It  is  not  alleged  that  the  relator  is  a  quarrelsome  person  or  habitu- 
ally disorderly.  On  the  contrary,  it  was  admitted  in  argument  that 
he  is  a  respectable  gentleman,  and  it  is  shown  that  when  the  offense 
occurred  he  was  sitting  in  the  bar-room  of  the  club-house  in  quiet  and 
friendly  conversation  with  another  person,  when  Thomas  entered  and 
uttered  defkmatoiy  words  which  the  relator  understood  to  be  applied 
to  himself.  It  was  therefore  an  assault  upon  Thomas,  provoked  by 
himself.  It  was  not  an  interruption  of  any  deliberations  or  proceed- 
ings of  the  tlub  in  a  state  of  organization — it  occurrednot  in  a  reading- 
room,  or  an  eating-roonh;  nor  at  a  card  or  billiard  table,  but  in  what 
is  called  the  office" or  bar-room  of  the  house. 

"I  look  upon  the  occurrence  as  disorderly  and^  injurious  to  the  in- 
terest of  the  club,  vvithin  the- meaning  of  the  65th  by-law,  but  as  one 
of  those 'minor  offenses,'  of  which  Mr.  Willcbck  speaks,  and  for 
which  a  majbrity  have  no  power',  even  under  the  by-laws,  to  disfran- 
chise a  member.  And  upon  the  doctrine  of  the- cases  I  have  referred 
to,  I  hold  the  by-law  void  so  far  as  it  inflicts  this  extreme  penalty  for 
such  an  offense. '  I  would  be  very  sorry  to  say  that  anything  short  of 
a  statute  could  confer  on  a  majority  of  the  members  of  any  corpora- 
tion jiowef  to  expel  a  fellow-member  for  merely 'disorderly  con- 
duct.   -■«'**  ■  ■.-,.. 

"But  what' is  conclusive  of  this  case  is,  that  the  corporation  pos- - 
sesses  profietty,  real  and  petsonal,  and  is  at  liberty  to  accurnulate 
more,  until  a'ti  annual' revenue  of  $3,000  comes  to  be  enjoyed;  and 
the  relator  has  purchased  and  paid  for  the  right  to  participate  in  that 
franchise;  It  is  riot  a  joint  stock  company  at  present,  for  under  its 
hy-lkv/s  no  pecuniary  profits  are  divisible  among  the  members,  but  it 
tiiay  becoriie  so,  and  whether' it  does  or  not,  the  relator  has  a  vested 
interest  in  its  estate,  and  caii  not  be  deprived  of  it  by  the  proceedings 
that  were  had  against  him.  On  this  point  the  authorities  are  clear, 
and  withovit  Conflict.  Nothing  but  an  express  power  in  the  charter 
can  authorize  a  money  corporation  to  throvv  overboard  one, of  its 
members.  I  have  shown  that  the  act  of  incorporation  contained  no 
such  power.  On  the  contrary,  it  excluded  it,  for  the  proviso  reads 
'that  nothing  herein  contained  shall  be  so  construed  as  to  authorize 
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said  Philadelphia  Association  and  Reading-Room  to  do  any^ther  act 
or  acts  in  their  corporate  capacity  than  are  herein  expressed.' 
"For  these  reasons  a  ^erem-ptorj  mandamus  must  be  awarded." 
Affirmed  by  an  equal  division  of  the  court  in  banc. 

Note.  As  to  right  to  provide  by  by-laws  for  expulsion  of  members,  see, 
1810,  Commonwealth  V.St;  Patrick's  Soc,  2  Binney  (Pa.)441,4  Am.Dec.  453; 
1821,  Delacy  v.  Neuse  River  Nav.  Co.,  1  Hawks  (N.  0.)  274,  9  Am.  Dec.  636; 
1836,  In  re  Phil.  Sav.  Inst.,  1  Whart.  (Pa.)  461,  30  Am.  Dec.  226;  1836,  Black, 
etc.,  Soc.  V.  Vandyke,  2  "Whart.  312, 30  Am.  Dec.  263 ;  1857,  Austin  v.  Searing, 
16  N.  Y.  112, 69  Am.  Dec.  665,  note 671 ;  1866,  Society,  etc.,  v.  Cominonwealth,  52 
Pa.  St.  125,  91  Am.  Dec.  139;  1869,  State  v.  Georgia  Med.  Soc,  38  Ga.-608,  95 
Am.  Dec.  408,  supra,  p.  136,  note  140;  1871,  Dickenson  v.  Chamber  of  Com., 
29  Wis.  45,  9  Anj.  Rep.  544;  1872,  Gregg  v.  Massachusetts  M.  Soc,  111  Mass. 
185,  15  Am.  Bep.  24,  note  27;  1888,  Otto  v.  Journeyman,  etc.,  Union,  75  Cal. 
308,  7  Am.  St.  Rep.  156,  note  160;  1890,  Connelly  v.  Masonic,  etc:,  Ben.  Ass'n, 
58  Conn.  552,  18  Am.  St.  Rep.  296 ;  1890,  Commonwealth  v.  Union  League,  135 
Pa.  St.  301,  20  Am.  St.  Rep.  870;  1891,  Huston  v.  Reutlinger,  91  Ky.  333,  34 
Am.  St.  Rep.  225;,  1892,  Am.  Live  Stock  Co.  v.  Chicago  L.  S.  Ex.,  143  HI.  210, 
36  Am.  St.  Rep.  385,  supra,  p.  682;  1895,  Ryan  v.  Cudahy,  157  III.  108,  48  Am. 
St.  Rep.  305;  1896,  Jackson  v.  South 'Omaha  L.  S.  Ex.,' 49  Neb.  68'7;  1896, 
Board  of  Trade  of  Chicago  v.  Nelson,  162  111.  431,  53  Am.  St.  Rep.  312;  1897, 
Robinson  v.  Templar  Lodge,  117  Cal.  370,  59  Am.  St.  Rep.  193,  note  201;  1899, 
Weiss  V.  Musical,  etc.,  Union,  189  Pa.  St.  446,  69  Am.  St.  Rep.  820. 

Mandamus  is  the  proper  remedy  to  reinstate:  1821,  Delacy  v.  Neuse  Riv. 
Nav.  Go.,  1  Hawks  (N.  0.)  274,  9  Am.  Dec.  636;  1838,  Black,  etc.,  Soc.  v.  Van- 
dyke, 2  Whart.  (Pa.)  312,  30  Am.  Dec.  263;  1869,  State  v.  Georgia 'Med.  Soc, 
38  Ga.  608,  95  Am.  Dec.  408,  supra,  136;  1888,  Otto  v.  Journeyman  Tailors', 
etc..  Union,  75  Cal.  308, 7  Am.  St.  Rep.  156 ;  1897,  Robinson  v.  Templar  Lodge, 
117  Cal.  370,  59  Am.  St.  Rep.  193,  note  201 ;  1899,  Weiss  v.  Musical,  etc.,  Union, 
189  Pa.  St.  446,  69  Am.  St.  Rep.  820. 

The  courts,  however,  will  not  generally  interfere,  unle.ss  there  are  property 
rights  involved,  or  for  the  purpose,  and  to  the  extent  only,  of  ascertaining 
that  the  proceedings  were  according  to  the  rules  and  regulations,  carried  on 
in  good  faith,  and  not  in  violation  of  the  law  of  the  land :  1857,  Austin  v. 
Searing,  16  N.  Y.  112,  69  Am.  Dec.  665,  note  671 ;  1877,  Illinois,  etc.,  Soc.  v. 
Baldwin,  86  111.  479;  1888,  Otto  v.  Journeyman  Tailors'  Union,  75  Cal.  308,  7 
Am.  St.  Rep.  156,  note  160;  1890,  Lewis  v.  Wilson,  121  N.  Y.  284;  1890,  Con- 
nelly v.  Masonic  M.  B.  Ass'n,  58  Conn.  552,  18  Am.  St.  Rep.  296,  note  201 ; 
1895,  Ryan  v.  Cudahy,  157  111.  108,  48  Am.  St.  Rep.  305;  1896,  People  v.  N. 
Y.,  etc,  Exch.,  149  N.  Y.  401. 


Sec.  355.     3.  Validity  of  by-laws  in  general. 

THE  PEOPLE  V.  THE  CHICAGO, LIVE  STOCK  EXCHANGE.* 

1897.     In  the  Supreme  Court  of  Illinois.     170  111.  556-571,  62 
Am.  St.  Rep.  404. 

[Petition  for  leave  to  file  information  in  nature  of  guo  ■warranto 
against  the  Live  Stock  Exchange,  for  assuming  to  enact  and  attempt- 
ing to  enforce  without  authority,  a  by-law  prohibiting  members  from 
employing  trade  solicitors  not  members  of  the  association,  limiting 

-'  Statement  of  facts  abridged.    Arguments  and  part  of  opinion  omitted. 
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the  number  of  solicitors  which  may  be  employed  by  members  in  cer- 
tain states,  and  providing  that  siich  solicitors  must  be  paid  a  fixed 
salary,  and  not  allowed  to  work  on  commission.  It  was  claimed  the 
by-law  was  in  restraint  of  trade,  and  interfered  with  the  legal  rights 
of  the  members.  The  lower  court  held  it  valid,  and  denied  the  ap- 
plication.    Appeal  was  taken  from  this  judgment.] 

Phillips,  C.  J.  *  *  *  The  common  law  refused  to  recognize  restric- 
tions upon  trade  and  business  among  the  citizens  of  a  common  country. 
Under  this  rule  qf  the  common  law  the  right  of  the  laborer  to  dispose 
of  his  skill  and  industry,  and  to  contract  in  reference  to  the  same  with 
whom  he  pleased  and  at  such  contract  rates  as  might  be  agreed  on, 
was  recognized  and  not  allowed  to  be  trammeled  with  restrictions 
which  interfered  with  individual  action  and  liberty.  Combinations 
and. associations  of  men  have  no  right  to  place  restrictions  upon  the 
right  of  an  individual  to  contract  and  engage  in  business,  employing 
such  means  and  agencies  as  are  not  prohibited  by  law.  The  natural  flow 
of  trade  and  commerce  must  be  unrestricted,  and  men  engaged  therein 
may  accelerate  its  current  by  all  means  not  unlawful.  To  this  end 
men  engaged  in  trade  and  commerce  may  advertise,  employ  men  to 
solicit  business  and  offer  rewards  and  inducements  to  secure  trade 
without  violating  the  law  of  the  land,  and  in  so  doing  are  exercising 
a  right  which  is  in  the  interest  of  the  public,  because  competition  can 
not  be  hostile  to  public  interests.  Efforts  to  prevent  competition  and 
to  restrict  individual  efforts  and  freedom  of  action  in  trade  and  com- 
merce are  restrictions  hostile  to  the  public  welfare,  not  consonant  with 
the  spirit  of  our  institutions  and  in  violation  of  law.     *     *     • 

In  Rex  V.  Wardens  of  the  Coopers'  Co.,  7  T.  R.  543,  it  was  held 
that  a  by-law  limiting  the  number  of  apprentices  which  any  member 
of  the  company  might  take  was  void.  In  the  case  of  Tailors  of 
Ipswich,  II  Coke  53,  a  corporation  known  as  the  Tailors  of  Ipswich 
enacted  a  by-law  to  prohibit  any  tailor  from  exercising,  his  trade  until 
he  had  presented  himself  before  the  corporation  and  proved  that  he 
l|ad  served  seven  years  as  an  apprentice.  This  by-law  was  held  void, 
as  being  in  restraint  of  trade.  See,  also,  Gunmakers'  Society  v.  Fell, 
Willes  384.  Sustaining  the  same  propositions  are  Stanton  v.  Allen, 
5  Denio  434;  People  v.  Fisher,  14  Wend.  9;  Morris  Run  Coal  Co. 
V.  Barclay  Coal  Co.,  68  Pa.  St.  173;  People,  ex  rel.^v.  Medical 
Society  of  Erie,  24  Barb.  570. 

A  case  similar  to^that  now  under  consideration  was  before  the  court 
of  appeals  of  Kentucky  in  Huston  v.  Reutlinger,  15  S.  W.  Rep. 
857.  There  the  Louisville  Board  of  Underwriters  passed  a  by-law 
which,  among  other  things,  prohibited  local  companies  from  employ- 
ing more  than  one  solicitor,  and  regulated  the  manner  in  which  the 
salary  of  such  solicitor  was  to  be  paid.  For  a  violation  of  this  by- 
law the  offending  member  of  the  bbard  would  forfeit  all  rights  as  a 
member  of  the  association.  A  local  company  which  had  employed 
more  than  one  solicitor  sought  to  enjoin  the  enforcement  of  the  for- 
feiture on  the  ground  that  the  association  had  no  authority  to  control 
the  members  in  the  employment  of  solicitors,  etc.     A  decree  was  en- 
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tered  in  accordance  with  the  prayer  of  the  bill,  which,  on  appeal,  was 
affirmed,  the  court  saying:  "The  majority  of  the  members,  under  the 
guise  of  producing  harmony  in  this  busijiess  association,  have  taken 
from  their  individual  members  the  right  to  determine  how  many  men 
they  shall  employ  in  their  private  business,  and  then  only  such  as  the 
association  may  think  fit  for  the  position.  Nor  can  they  employ  a 
solicitor  for  a  less  period  than  six  months,  or.offer  a  solicitor  employ- 
ment within  twelve  months  after  the  solicitor  has  severed  his  connec- 
tion with  any  member ;  are  compelled  to  discharge  those  in  their  em- 
ploy if  they  have  more  than  one;  and,  if  these  by-laws  are  enforced, 
have  placed  their  business  under  the  control  of  the  majority  vote  of 
the  association — a  power  the  exercise  of  which  was  not  given  by  the 
fundamental  law  of  the  order,  and  doubtless  not  contemplated  when 
the  association  was  formed.  *  *  *  The  common  law  rule,  recog- 
nized and  adopted  when  business  relations  were  not  so  multiplied  and  • 
extensive  as  now  and  when  less  necessity  existed  for  enforcing  it,  con- 
demned all  such  restrictions  upon  trade  and  business  intercourse  with 
men  as  is  found  to  exist  in  this  case.  The  right  of  one  to  control  his 
own  property  as  he  pleases,  and  to  employ  those  necessary  to  aid  him 
in  his  business  upon  such  terms  as  may  be  agreed  upon,  when  not  in 
violation  of  the  law  of  the  land,  is  the  rule  of  the  common  law,  and 
'  the  right  of  the  laborer  to  dispose  of  his  skill  and  industry  to  whom 
he  pleases  and  for  the  price  agreed  on  is  embraced  within  the  same 
rule.  In  all  classes  of  business  the  employer  and  employee  should  be 
allowed  to  contract  with  each  other  unrestrained  by  others  who  may 
demand  that  the  one  shall  give  more  or  the  other  receive  less,  and,  as 
a  general  rule,  when  restrictions  are  placed  upon  theif  rights  by  com- 
binations or  associations  of  men,  they  will  be  regarded  as  in  violation 
of  law,  and  void." 

When  a  corporation  is  created  there  goes  with  it  the  power  to  enact 
by-laws  for  its  government  and  guidance  as  well  as  for  the  guidance 
and  government  of  its  members.  This  power  is  necessary  to  enable 
a  corporation  to  accomplish  the  purpose  of  its  creation.  £ut  by-laws 
must  be  reasonable  and  for  a  corporate  purpose,  and  always  within 
charter  limits.  They  must  always  be  strictly  subordinate  to  the  con- 
stitution and  the  general  law  of  the  land.  They  must  not  infringe 
the  policy  of  the  state  nor  be  hostile  to  public  welfare.  The  by-law 
in  this  case  is  a  restriction  on  freedom  of  trade  and  business.  It 
trammels  competition  and  prohibits  an  individual  from  contracting 
and  engaging  in  business,  and  from  using  such  agencies  and  means 
he  may  desire  not  hostile  to  general  law.  It  is  not  required  for  cor- 
porate purposes,  nor  is  it  included  within  the  purposes  declared  in  the 
certificate  of  incorporation.  It  is>  therefore,  unlawful,  as  this  cor- 
poration had  no  right  to  exercise  this  power  of  enacting  it  under  its 
franchise.     «     »     * 

Petition  should  have  been  granted. 

Reversed  and  remanded. 

Note.     Validity  of  by-laws  in  general:  They  must  be  reasonable,  not  violate 
charter,  statute  or  common  law  rules,  operate  uniformly  and  not  be  in  re- 
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1  Straint  of  trade :  1837,  Matter  of  L.  j.  '4,  19  Wend.  37,  32  Am.  Dec.  429 ;  1848, 
Palmetto  Uodge  v.  Hubbell,  2  Strob.  ;.  VD.)  457,  49  Am.  Dec.  604;  1854,  State 
V.  Overton,  4  Zabr.  (N.  J.)  435,  61  Am.tDec.  671;  1863,  Sayre  v.  Louisville 
'  Benev.  Assn.,  1  Duvall  (Ky.)  143,  85  Aih.  Dec.  613,  note  617;  1887,  Buddy. 
Multnomah  St.  E.  Co.,  15  Ore.  413,  3  Am.  St.  Eep.  169,  infra,  p.  1569;  1892 
Am.  Live  Stock  Co.  v.  Chicago  L.  S.  Ex.,  143  IlL  210,  36  Am.  St.  Eep.  385; 
1895,  Durkee  v.  People,  155  111.  354,  46  Am.  St.  Eep.  340;  1897,  McNulfa  v. 
Corn  Belt  Bank,  164  111.  427,  56  Am.  St.  Eep.  203;  1897,  People  v.  Chicago, 
etc.,  Exchange,  170  111. 556, 62  Am.  St.  Eep. 404,  supra,  p.  1171 ;  1897,  Wells  v. 
Black,  117  Cal.  157,59  Am.  St.  Eep.  162;  1897,  King  v.  Internat'l  Bldg. 
Union,  170  111.  135,  7  Am.  &  E.  C.  C.  (N.  S.)  526;  1899,  Northport.^etc,  Assn. 
V.  Perkins,  93  Maine  235,  74  Am.  St.  Eep.  342;  1899,  Herring  v.  Euskin  Co-op.. 

Assn.,  —  Tenn.  Ch.  App. ,52  S.  W.  Eep.  327;    1899,  Bailey  v.  Assn.  of 

Master  Plumbers,  103  Tenn.  99,  46  L.  E.  A.  561. 

But  if  they  are  authorized  by  the  charter,  the  courts  can  not  set  them  aside 
as  unreasonable:  1899,  Burden  v.  Burden,  159  N.  Y.  287. 

By-laws  can  not  modify  vested  rights  arising  under  contracts,  change  terms 
as  to  dividends,  increase  or  decrease  liability  of  shareholders,  or  enlarge  cor-- 
porate  powers :  1868,  Flint  v.  Pierce,  99  Mass.  68,  96  Am.  Dec.  691,  infra, 
p.  1174;  1887,  Hazeltine  v.  Belfast  E.  Co.,  79  Maine  411,  1  Am.  St.  Eep.  330; 
1897,  Wells  V.  Black,  117  Cal.  157,59  Am.  St.  Eep.  162;  1899,  Steiner  v. 
Steiner  L.  &  L.  Co.,  120  Ala.  128,  26  So.  Eep.  494 ;  1899,  State  v.  Citizens'  Bank, 
51  La.  Ann.  426,  25  So.  Eep.  318;  1902,  Wuerfler  v.  Trustees,  etc.,  116  Wis.  19, 
96  Am.  St.  E.  940. 


Sec.  356.     4.  Effect  of  by-laws. 

SAMUEL  FLINT  v.  JAMES  PIEECE.' 

1 868.    In  the  Supreme  Judicial  Court  of  Massachusetts.    99 
Mass.  Rep.  68-71,  96  Am.  Dec.  691. 

[Suit  by  Flint  against  Pierce  for  balance  of  a  loan  due  on  a  note 
given  in  1862  by  a  corporation  of  which  Pierce  was  a  member,  and  had 
signed  a  by-law  providing  that  "The  members  of  this  association 
pledge  themselves,  in  their  individual  as  well  as  collective  capacity,  to 
be  responsible  for  all  moneys  loaned  to  this  association."] 

Wells,  J.  The  note  upon  which  this  action  is  based  is  the  con- 
tract of  the'  corporation.  The  defendant  is  not  a  party  to  that  con- 
tract; and  the  plaintiff  does  not  seek,  by  this  suit,  to  charge  him  upon 
any  statute  liability  as  a  stockholder.  Responsibility  for  the  amount 
of  the  note  is  sought  to  be  established  through  a  by-law  of  the  corpo- 
ration, to  which  the  defendant  had  attached  his  signature.  This  by- 
law, with  others,  was  adopted  in  1831.  To  become  a  member  of  the 
association  it  was  requisite  to  subscribe  the  by-laws.  It  does  not  ap- 
pear that  the  defendant's  signature  was  attached  for  any  other  purpose 
than  to  constitute  him  a  member  of  the  corporation.  It  does  not  ap-  . 
pear,  and  is  not  alleged,  that  the  plaintiff  lent  his  money  upon  the 
faith  or  credit  of  the  individual  pledge  contained  in  the  by-law;  nor 
that  the  by-law  was  in  any  manner  made  known  to  him,  or  to  the 
public,  as  the  basis  of  such  credit. 

*  Statement  abridged.    Arguments  and  part  of  opinion  omitted. 
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